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INTRODUCTION. 


The  second  edition  of  the  following  work  having  been  for  a  con- 
siderable period  out  of  print,  the  present  edition  was  undertaken  at 
the  suggestion  of  many  members  of  the  profession,  as  well  as  upon  the 
invitation  of  the  publishers.  It  has  been  prepared  in  the  midst  oi 
numerous  distractions,  which  have  added  largely  to  tho  toil  of  com- 
piling the  volume,  and  delayed  its  publication.  The  writer  has 
fidthfully  endeavore*d,  in  this  edition,  to  bring  together  in  a  convenient 
form  all  the  statutes  and  the  leading  rules  and  principles  of  law  now 
in  force,  or  recognized  in  this  state,  governing  the  entire  practice  of 
the  Surrogates'  Courts,  and  the  rights,  duties  and  liabilities  of  execu- 
tors, administrators  and  guardians.  And  the  work  has  been  rendered 
more  nearly  complete  by  inserting,  in  this  edition,  three  chapters  not 
contained  in  former  editions,  being  those  treating  of  the  Admeasure- 
ment of  Dower  in  the  Surrogates'  Courts,  of  Public  Administrators, 
and  of  Appeals  from  the  Orders  and  Decrees  of  Surrogates. 

The  form  of  a  treatise  has  been  preserved  in  this  edition,  and, 
M  in  the  former  ones,  the  standard  and  elementary  authors  have. 
been  freely  quoted  for  the  purpose  of  applying,  explaining,  or  eluci- 
dating the  statutes  and  decisions  which  constitute  the  basis  of  the 
work.  The  elegant,  learned,  and  comprehensive  treatise  of  Sir  Ed- 
ward V.  Williams  on  the  law  of  executors  and  administrators,  and  the 
valuable  notes  to  the  American  edition  of  that  publication,  have  con- 
tributed important  aid  in  this  particular. 

The  FOBKS  to  be  found  in  the  appendix  are  for  the  most  part  such 
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as  are  in  daily  use  in  the  Court  of  the  Surrogate  of  the  County  of  New- 
York.  They  have  been  carefully  revised  for  this  edition.  Several 
have  been  added  in  that  portion  of  the  appendix  which  was  contained 
in  the  second  edition  of  the  work,  and  in  this  edition  forms  are  sup- 
plied for  proceedings  for  the  admeasurement  of  dower,  for  proceedings 
with  reference  to  estates  of  which  the  public  administrator  in  the  city 
of  New^  York  is  authorized  to  take  charge,  and  on  appeals  from  the 
orders  and  decrees  of  Surrogates.  By  request  of  several  members  of 
the  profession,  an  index  to  the  forms  has  been  added  in  this  edition. 
The  writer  has  had  reason  to  believe  that  the  previous  editions  of 
this  work  have  proved  serviceable.  He  has,  in  this  edition,  endeav- 
ored to  add  to  the  value  and  usefulness  of  the  publication.  With  a 
grateful  sense  of  the  indulgence  which  was  extended  to  the  first  and 
second  editions,  he  submits  tlie  present  edition  to  the  profession  and 
the  public  with  unfeigned  diffidence,  and  with  pretensions  to  no  other 
m^rit  than  that  of  faithfully  and  earnestly  attempting  to  render  a  use- 
ful service  to  the  practitioner  in  conducting  business  in  the  Surrogates' 
Courts,  and  to  guide  and  assist  executors,  administrators  and  guardians 
in  the  proper  and  safe  management  of  estates  committed  to  their  charge. 
New  York,  20th  May,  1861. 
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CHAPTER  I. 

OP  THE  JURISDICTION,  POWERS,  DUTIES,  AND 
LIABILITIES  OF  SURROGATES. 

OF  THE  ORIGIN  OF  THE  OFFICE. 

The  office  of  surrogate  in  this  state  is  in  many  respects  similar  to, 
and  perhaps  was  derived  from,  the  metropolitan  and  diocesan  jurisdic- 
tions until  recently  existing  in  England,  exercising  authority  over  the 
estates  and  efiects  of  deceased  persons,(a) 

(a)  By  the  Act  20  and  21  Yict,  cap.  77,  entitled  "An  act  to  amend  the  law  relating  to 
probates  and  letters  of  administration  in  England/'  25th  August,  1857,  the  voluntary  and 
oontentious  jurisdiction  and  authority  of  all  ecclesiastical,  royal  peculiar,  peculiar)  manorial, 
and  other  courts  and  persons  in  England  then  having  jurisdiction  or  authority  to  grant  or 
revoke  probate  of  wills  or  letters  of  administration  of  the  effects  of  deceased  persons  was^ 
in  respect  of  such  matters,  absolutely  abolished ;  and,  by  the  following  sections  of  the  act> 
a  new  oourt  vested  with  this  jurisdiction,  and  styled  tbe  Court  of  Probate,  was  established. 

'*  g  4.  The  voluntary  and  contentious  jurisdiction  and  authority  in  relation  to  the  grant- 
ing or  revoking  probate  of  wills  and  letters  of  administration  of  the  effects  of  deceased 
persons,  now  vested  in,  or  which  can  be  exercised  by,  any  court  or  person  in  England,  to^ 
gether  with  full  aathority  to  hear  and  determine  all  questions  relating  to  matters  and  causes 
testamentary,  shall  belong  to  and  be  vested  in  Her  Majesty,  and  slu^,  except  as  herein- 
after is  meationed,  be  exercised  in  the  name  of  Her  Mi^esty  in  a  court  to  be  called  the 
Court  of  Probate,  and  to  hold  its  ordinary  sittings,  and  to  have  its  principal  registiy,  at 
such  place  or  places  in  London  or  Middlesex  as  Her  Majesty  in  council  shall  from  time  to 
time  i^point 

"  §  5.  There  shall  be  one  judge  of  Her  Majesty's  Court  of  Probate ;  and  it  shall  be  law- 
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By  the  old  law  of  England,  tW  ki^^,  as  the  parens  patriae  and  general 
trustee  of  the  kingdom,  wasipctftled  to  seize  upon  the  goods  of  such 
persons  as  died  intestate,  fo^  file' intent  that  they  should  be  preserved 
and  disposed  of  for  th.*5;'%rrial  of  the  deceased,  the  payment  of  his 
debts ;  to  advance  fil&  wife  and  children,  if  he  had  any,  and,  if  not, 
those  of  his  blopotCiV** 

This  preroffajtnce-tne  king  exercised  for  some  time  by  his  own  min- 
isters of  jifi^tice'  ^nd  it  was  granted  as  a  franchise  to  many  lords  of 
manorg-.Soid^ .'others,  who  had,  until  the  20  &  21  Vict.,  cap.  77,  went 
into.qpfration,  a  prescriptive  right  in-  these  matters  ;(c)  and  afterwards, 
tl\e*tsrt>wn,  in  favor  of  the  church,  invested  the  prelates  with  this 
.•.b^atwlh  of  the  prerogative ;  which  was  done,  saith  Perkins,(rf)  because 
'/'•jtVas  intendea  by  the  law  that  spiritual  men  are  of  better  conscience 
•\  'than  laymen,  and  that  they  had  more  knowledge  what  things  would 
conduce  to  the  benefit  of  the  soul  of  the  deceased.  The  effects  were 
therefore  committed  to  the  ordinary,  and  he  might  seize  and  keep  them 
without  wasting,  and,  after  Xh^  partes  rationabiles  or  two-thirds  belong- 
ing to  the  wife  and  children  were  deducted,  might  give,  alien,  or  sell 
the  remainder  at  his  pleasure,  and  dispose  of  the  money  in  charity  to 
the  poor,  or  in  such  superstitious  uses  as  the  mistaken  zeal  of  the 
times  had  denominated  pious.  If  he  did  otherwise,  he  violated  the 
trust  reposed  in  him  as  the  king's  almoner  within  his  diocese.  And  as 
the  ordinary  had  thus  the  disposition  of  intestates'  effects,  the  pro- 
bate of  wills  of  course  followed ;  for  it  was  thought  just  and  natural 
that  the  will  of  the  deceased  should  be  proved  to  the  satisfaction  of  the 
functionary,  whose  right  of  distributing  his  chattels  for  the  good  of  his 
soul  was  effectually  superseded  thereby.(e) 

fill  for  Her  Majesty  from  time  to  time,  by  letters  patent,  nnder  the  great  seal  of  the  United 
Kingdom,  to  appoint  a  person,  being,  or  haying  been,  an  adyocate  of  ten  years'  standing, 
or  a  barrister-at-iaw  of  fifteen  years'  standing,  to  be  such  judge." 

The  act  provided  that  it  should  come  into  operation  on  such  day,  not  sooner  than  the  1st 
of  January,  1858,  as  Her  Majesty  should  by  order  in  council  appoint,  proyided  that  such 
order  should  be  made  one  month  at  least  preyiously  to  the  day  so  to  be  appointed.  This 
act,  together  with  the  Act  20  &  21  Vict,  c.  85,  entitled  "An  act  to  amend  the  law  relating 
to  Diyorce  and  Matrimonial  Causes  in  England,"  depriving  the  ecclesiastical  courts  of  juris- 
diction in  relation  to  diyorce  and  matrimonial  causes,  and  establishing  "  Her  Majesty's 
Court  for  Diyorce  and  Matrimonial  Causes/'  came  into  operation,  by  yurtue  of  an  order  in 
council,  on  the  11th  ctf  January,  1858.  On  the  12th  of  January,  1868,  Sir  Cresswell  Cress- 
well,  haying  been  appointed  judge  of  the  two  courts,  took  his  seat  as  judge  of  Her  Ma- 
jesty's Court  of  Probate  at  Westminster. 

(b)  2  Black.  Oomm.  494 ;  Henahe'a  case,  9  Co.  38  b  ^  9  Co.  376;  Toller  on  Executors,  80; 
Williams  on  Executors,  350. 

(c)  Preyious  to  20  and  21  Vie,  cap.  77,  about  eighty  of  the  testamentary  courts  in  Eng- 
land were  lay  courts,  the  franchise  being  attach^  to  corporations,  manors,  forests,  uni- 
yersities  and  hospitals;  and  most  of  them  were  held  by  prescription,  And  were  of  indefinite 
antiquity,  or  of  Saxon  origin.  Fourth  Report  of  Commissioners  on  the  Law  of  Real  Prop- 
erty, pp.  50,  51,  107.    See  1  Bradf.  Sarr.  Rep.  ziz. 

(d)  9  Rep.  38. 

(e)  2  Black.  Comm.  494 ;  TolL  on  Exrs.  80.  This  is  the  histofy  of  this  jurisdiction,  as 
given  in  the  authorities  quoted.  The  reader  is  referred,  however,  upon  this  subject,  to  the 
learned  and  interesting  dissertation  on  "  the  origin  of  the  ecclesiastical  jurisdiction  over- the 
probate  of  wills,  and  the  administration  of  the  estates  of  deceased  persons,  as  connected 
with  the  preyalence  of  the  rules  and  prindples  of  the  civil  law  in  this  department  of  juris- 
prudence," contained  in  the  introductory  note  to  the  first  yolume  of  Bradford's  Surrogate's 
€k>art  R^orts.    From  this,  it  will  appear  that  the  jurisdictioQ  of  the  ordinary  was  acquired 
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The  goods  of  the  intestate  being  thus  vested  in  the  ordinary  upon 
the  most  solemn  and  conscientious  trust,  the  reverend  prelates  were, 
therefore,  not  accountable  to  any  but  to  God  and  themselves  for  tlieir 
conduct.  But  the  conduct  of  the  ordinary  did  not  justify  the  presump- 
tion which  had  been  thus  formed  in  his  favor.  The  trust  so  confided 
to  him  he  did  not  very  faithfully  execute.  He  converted  to  his  own 
use,  under  the  name  of  church  and  poor,  the  whole  of  such  residue, 
without  even  paying  the  deceased's  debts.  To  redress  such  palpable 
injustice,  the  Statute  of  Westminster  or  2,  the  13  E.  I,  ch.  19,  was 
passed;  by  which  it  is  enacted  -that  the  ordinary  is  bound  to  pay  the 
debts  of  the  intestate,  so  far  as  his  goods  wiU  extend,  in  the  same  man- 
ner as  executors  are  bound  in  case  the  deceased  has  left  a  will — an  use, 
as  Mr.  Justice  Blackstone  styled  it,  more  truly  pious  than  any  requiem 
or  mass  for  his  soul.(/)  This,  however,  it  has  been  said,  was  the  law 
at  common  law,  and  that  the  Statute  of  Westminster  2  was  made  in 
affirmance  of  the  common  \sLW.{g) 

But  though  the  ordinary  was,  either  at  common  law  or  now  by  force 
of  this  statute,  liable  to  the  intestate's  creditor,  yet  the  residue,  after 
payment  of  debts,  continued  in  his  hands,  to  be  applied  to  whatever 
purposes  his  conscience  might  approve.  But  as  he  was  not  sufficiently 
scrupulous  to  prevent  the  perpetual  misapplication  of  the  fund,  the 
l^islature  a^in  interposed,  in  order  to  divest  him  and  his  dependents 
of  the  administration.  The  statute  31  E.  Ill,  ch.  11,  therefore,  provides 
that  in  case  of  intestacy  the  ordinary  shall  depute  the  nearest  and  most 
lawful  friends  of  the  deceased  to  administer  his  goods ;  and  they  are 
thereby  put  on  the  same  footing,  in  regard  to  suits  and  to  accounting, 
as  executors  appointed  by  will.(A^ 

This  is  the  original  of  administrators,(i)  as  they  at  present  stand 

in  the  reverse  order  to  that  above  stated ;  that,  under  the  Anglo-SazonSf  tlie  probate  of 
wills  was  ezcluaivelj  the  subject  of  the  jurisdiction  of  the  ordinary  courts,  or  of  those 
public  assemblies  which,  by  the  custom  of  the  age,  possessed  judicial  powers ;  that  the 
ckrgy  probably,  first,  for  purposes  of  convenience  and  assistance  in  expounding  the  laws, 
and,  afterward  by  cu8t<m  and  royal  warrant,  became  presiding  judges  with  the  civil  magis- 
trate, in  the  most  important  courts,  and  that  these  courts  continued  after  the  conquest,  and 
ezerciBed  their  customary  jurisdiction,  without  any  perceptible  change,  until  about  the 
eighteenth  year  of  William  the  Conqueror,  when  he  separated  tiie  ecclesiastical  from  the 
secular  jnri^iction;  that,  although  the  church  did  not  possess  probate  jurisdiction,  either 
by  the  civil  or  the  canon  law,  approaches  were  made  towards  the  acquisition  of  this 
authority  at  a  very  early  period;  that,  in  the  Saxon  county  courts,  the  peculiar  cogni- 
zance of  wills  would  naturally  tend  rather  to  the  charge  of  the  bishop,  than  of  the  earl, 
and  when,  by  the  direction  of  William,  the  bishop  ceased  to  sit  with  the  earl,  and  was 
authorized  to  hold  his  own  court  at  such  place  as  he  might  designate,  he  took  with  him  the 
probate  jurisdiction :  and  that  the  charge  of  the  proof  of  wills,  and  the  execution  of 
legacies,  being  then  in  the  bishop  or  ordinary,  the  administration  of  the  estate  of  an  in- 
testate, in  progress  of  time,  flowed  into  the  same  channel. 

(/)  Toll  on  Bxra.  80. 

(y)  SneUing'i  case^  5  Rep.  82  b;  9  Rep.  39  b.   See  Wms.  on  Ezrs.  361-2. 

(h)  Toll,  on  Sxrs.  81,  82 ;  2  Black.  Comm.  496-6 ;  1  Wms.  on  Exrs.  362. 

(t)  Tott.  on  Exrs.  81;  1  Wms.  on  Exrs.  362.  By  statute  21  Henry  YIII,  ch.  6,  the  ordinary 
is  given  a  discretion  to  grant  administration  either  to  the  widow  or  the  next  of  kin,  or 
to  both  of  them ;  and  where  two  or  more  persons  applying  are  in  the  same  degree  of 
kindred,  he  has  hia  election  to  accept  whichever  he  pleases.  The  statute  of  distributions 
(22  and  23  Oar.  II,  ch.  10;  29  Gar.  II,  ch.  30,)  destroyed  the  old  common  law  right  to  the 
pan  rationabiiis^  and  made  the  estate  distributable  among  the  widow  and  next  of  kin-^ 
leaving  still,  however,  in  the  hands  of  the  administrator,  for  his  own  use,  the  third  formerly 
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in  England ;  at  least  so  it  was  stated  previously  to  the  recent  act(j1 
abolishing  the  ecclesiastical  jurisdiction  in  matters  testamentary  ana, 
relating  to  administration.  And  notwithstanding  that  act,  the  remark 
still  holds  good,  as  by  that  act  the  jurisdiction  to  grant  or  revoke 

E rebate  or  letters  of  administration,  and  in  matters  pertaining  theretjp, 
as  only  been  changed  from  the  ecclesiastical  to  a  secular  tribunal. 
The  vestiges  of  the  old  authority  still  linger  in  the  forms  in  use  in 
England,  and  they  have  been  followed  in  the  Surrogates'  Courts  of 
this  state. 

In  the  American  law,  these,  as  well  as  other  secular  matters,  have 
always  been  assigned  to  the  courts  and  magistrates  of  civil  jurisdic- 
tion. (A:) 

Before  the  Eevolution,  the  power  of  granting  letters  testamentary  and 
letters  of  administration,  and  perhaps  other  powers  vested  in  England 
in  the  ecclesiastical  coui'ts,  resided  in  New  York  in  the  colonial  gov- 
ernor, as  judge  of  the  prerogative  court  or  court  of  probates  of  the 
colony. (Z)  The  probate  of  last  wills  and  testaments,  and  granting  of 
administration  of  intestates'  estates,  were  declared,  by  an  act  of  the 
general  assembly  of  the  colony  of  the  11th  Nov.  1692,  to  be  vested 
in  the  governor,  "  or  in  such  persons  as  he  should  delegate  under  the 
seal  of  the  prerogative  court."(m)  This  right  continued  down  to  the 
Eevolution.  The  surrogates  were  the  deputies  of  the  governors,  as 
judges  of  the  prerogative  court  or  court  of  probates,  acting  in  conform- 
ity to  the  system  prevailing  in  the  ecclesiastical  courts  of  England.(w) 
By  the  "  Act  to  organize  the  government  of  this  state,"  passed  16ih  of 
March,  1778,  the  court  of  probates  was  instituted,  and  surrogates  were 
first  recognized  under  the  state  government.(o) 

The  session  laws,  and  the  various  revisions  previous  to  the  Eevised 
Statutes,  contain  numerous  enactments  respecting  this  officer.  By  an 
act  of  the  5th  of  April,  1802,  surrogates  were  authorized  to  allow  of 
guardians,  who  should  be  chosen  by  infants  of  the  age  of  fourteen 
years,  and  to  appoint  guardians  for  such  as  should  be  within  that  age, 
in  as  full  and  ample  manner  as  the  chancellor  of  this  state  might  or 
could  appoint  or  allow  of  the  same.  They  have  been  authorized,  also, 
by  statute,  to  cause  the  admeasurement  of  dower  to  widows.  By  the 
act  of  the  legislature  of  21st  March,  1823,  the  Court  of  Probates  was 
abolished,  and  all  its  writings,  records,  and  proceedings,  were  ordered 
to  be  deposited  in  the  office  of  the  secretary  of  this  state.(p) 


retained  by  the  church,  and  finallj  the  statute  of  1  Jac  II,  chap.  It,  made  this  third  the 
subject  of  the  statute  of  distributions.  "  Thus,  after  the  lapse  of  many  years,"  says  Mr. 
Surrogate  Bradford,  "  the  restitution  of  the  estate  to  the  use  of  the  family  of  the  deceased, 
and  its  administration  under  certain  prescribed  rules,  was  effected,  and  nothing  was  left  to 
the  spiritual  courts,  save  the  judicial  cognizance  of  this  class  of  cases."  1  BracUl  Surr.  Rep 
Intr.  note,  p.  xxvi 

(j)  20  and  21  Vict.,  cap.  77.    See  ante,  p.  1.  (k)  2  Kent's  Ck)mm.  409. 

(Q  2  Kent's  Comm.  409 ;  3  R.  and  or.  &  (2d.  ed.  R.  S.)  App.  679. 

(m)  Bradford's  Col.  Laws,  16. 

(n)  1  Bradf.  Surr.  Reps.  78;  1  R.  L.  1813,  454,  note. 

(o)  Vide  Gr.  y.  1,  18,  sec  3.  (jp)  S.  L.  1823,  62. 
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OF  THE  FORMER  GENERAL  POWERS  AND  JURISDICTION  OF  SURROGATES. 

It  is  not  within  the  scope  of  this  work  to  discuss  any  of  the  questions 
which  formerly  existed  as  to  the  powers  and  jurisdiction  of  surrogates 
in  this  state.  Before  the  adoption  of  the  Eevised  Statutes,  their  juris- 
diction was  very  undefined ;  the  laws  respecting  them,  and  the  subjects 
of  their  cognizance,  were  defective,  ambiguous,  and  irreconcilable ;  and 
the  practice  and  decisions  were  various  and  floating.  The  llevised 
Statutes  provided  for  the  future  an  effectual  remedy  for  these  evils,  by 
accurately  and  strictly  defining  the  purposes  and  ends  of  the  office,  the 
objects  and  extent  of  its  authority,  the  means  of  exercising  and  enforcing 
such  authority,  and  the  duties  and  responsibilities  of  the  officer. 


OP  THEIR  INCIDENTAL  AND  CONSTRUCTIVE  AUTHORITY. 

The  first  section  of  the  title  of  the  Revised  Statutes  relative  to  Surro- 
gates^ Courts,  as  originally  reported  by  the  revisers  and  enacted  by  the 
legislature,  after  enumerating  the  powers  of  the  surrogate,  as  hereinafter 
given,  concluded  as  follows : 

"  Which  powers  shall  be  exercised  in  the  cases  and  in  the  manner 
prescribed  by  the  statutes  of  this  state,  and  in  no  other ;  and  no  sur- 
rogate shall,  under  pret^ci  of  incidental  power  or  constructive  autlioritij, 
exercise  any  jxirisdiciion  whatever  not  exj^ressly  given  hy  some  statute  of  this 
statey{q)  "Whether  or  not  it  was  found  that  the  limited  and  precise 
terms  of  the  Revised  Statutes  were  not  adapted  to  the  nature  of  the 
proceedings,  or  adequate  to  the  business  of  the  Surrogates'  Courts,  at 
any  rate,  by  the  71st  section  of  the  act  of  the  16th  of  May,  1837,(r)  so 
much  of  this  provision  as  is  above  printed  in  italics  was  repealed. 
After  the  Revised  Statutes,  "  it  was  found,"  says  Chancellor Walworth,(5) 
"that  the  exercise  of  certain  incidental  powers  by  courts  was  absolutely 
essential  to  the  due  administration  of  justice,  and  that  the  revisers 
and  the  legislature  had  not,  by  their  care  and  foresight,  been  able  to 
take  the  case  of  these  Surrogates'  Courts  out  of  the  operation  of  the 
general  rule."  And  it  has  been  also  remarked  that  tne  entire  course 
of  legislation  since  the  adoption  of  the  Revised  Statutes  has  looked 
rather  to  an  enlargement  than  a  diminution  of  the  authority  of  the 
surrogate.(0 

The  vigor  and  extent  of  their  incidental  and  constructive  authority, 
since  the  repeal  of  the  restrictive  clause  in  the  Revised  Statutes,  have 
been  adverted  to  in  several  reported  cases,  and  the  exercise  of  powers 
not  enumerated  in  the  statute  has  been  repeatedly  sustained  and  com- 
mended by  the  appellate  court.  In  Vredenburgh  v.  Calf{u)  it  was 
held  that  since  the  repeal  of  the  prohibitory  provision  of  the  Revised 
Statutes,  where  an  order  has  been  entered  when  the  surrogate  had  not 
the  power  to  enter  such  an  order,  he  not  only  has  the  right,  but  it  is 

(q)  2  R.  S.  (Ist  ed.)  221.  (r)  a  L.  1837,  636. 

{*)  In  Pew  V.  Hastings,  1  Barb.  Oh.  Rep.  454    (i)  Isham  v.  Gibbtms,  1  Bradf.  Surr.  Rop.  78. 

(tt)  9  Paige,  128. 
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his  dut}'',  to  set  it  aside  for  irregularity.  In  Skidmore  v.  Dav{es^{v)  it 
was  expressly  stated  that  the  remedy  of  a  party  aggrieved  by  an 
irregular  «rjr>arfe  order  made  by  a  surrogate,  is  to  apply  to  the  surrogate 
to  vacate  or  set  aside  the  order,  and  not  by  an  appeal.  And  where  a 
default  has  been  regularly  taken  in  the  Surrogate's  Court  against  a 
party  by  mistake  of  the  party  or  by  accident,  it  is  settled  that  the 
surrogate  has  the  power  to  open  the  decree  taken  by  such  defiiult,  and 
set  the  same  aside,  upon  a  proper  application  for  that  purpose  showing 
such  mistake  or  accident.(i^)  And  if  an  order  is  actually  made  by  the 
surrogate  at  a  particular  time,  and  he  was  then  authorized  to  make 
such  an  order,  he  probably  has  the  right  afterwards  to  enter  it  nunc 
pro  iuyic,  as  of  that  date,  ii  by  any  inadvertence  it  was  not  entered  in 
the  books  of  his  office  at  the  time  it  was  made.(a:)  The  effect  of  the 
amendment  of  1837,  however,  it  seems,  was  only  to  restore  to  the 
surrogates  the  powers  which  were  incidental  and  necessary  to  the 
proper  discharge  of  the  powers  conferred  upon  them  by  statute  or 
otherwise.  The  section  as  now  amended  (presently  to  be  given  at 
length),  therefore,  gives  to  the  surrogates  substantially  the  same 
powers  as  they  possessed  previous  to  the  adoption  of  the  Revised 
Statutes,  (y) 

In  Isham  v.  GibbonsX^)  before  the  surrogate  of  the  county  of  New 
York,  it  was  intimated  on  this  subject  that  the  surrogate  has  a  right  to 
receive  a  foreign  probate  in  evidence  where  the  deceased  was  domiciled 
abroad,  independently  of  the  statutory  declarations.  Although  the  stat- 
ute docs  not  contain  any  provision  expressly  conferring  the  authority, 
it  was  considered  in  the  case  of  the  last  will  and  tesUiment  of  Catharine 
McCabce,  deceased,  before  the  surrogate  of  the  county  of  New  York,(a) 
that  the  surrogate  has  jurisdiction,  where  one  will  has  been  alreadv 
admitted  to  probate,  to  take  the  proof  of  a  subsequent  will  and  to  call 
in  the  previous  probate ;  that  this  power  is  essential  to  the  administra- 
tiou  of  justice,  and  a  necessary  incident  to  the  exclusive  jurisdiction  of 
the  surrogate  over  the  subject  matter  of  the  probate  of  wills.(5)  And 
that,  the  power  to  take  the  proof  of  wills  being  given  generally,  the 
mode  of  its  exercise,  in  a  case  not  provided  for  by  statute,  must  be 
regulated  by  the  court  in  the  exercise  of  a  sound  discretion,  according 
to  the  peculiar  circumstances  of  each  particular  case.  "For  example," 
it  was  said,  "  there  can  be  no  doubt  that  a  legatee  or  party  interested 
in  a  later  will,  discovered  after  a  previous  will  has  been  admitted  to 
j^roof,  has  a  right  to  have  the  last  will  proved,  and  letters  testamentary 
issued  thereon;  but  there  cannot  be  two  last  wills  and  two  sets  of 
letters  at  the  same  time.  It  is  incidental,  therefore,  to  the  exercise  of 
jurisdiction  in  taking  probate  of  the  last  will  and  the  consequent  grant 
of  letters,  to  revoke  the  first  probate  and  the  first  letters  testamentary." 
And  in  Koliler  v.  Knapp,{c)  it  was  held  that,  by  the  repeal,  by  the 
act  of  1837,  of  ihe  above-mentioned  limitation  provided  by  the  Revised 

(v)  10  Paige,  316.    See,  also,  Proctor  v.  Wanmaker^  1  Barbour's  Chan.  Rep.  302. 
(w)  Pew  V.  Hastingaj  1  Barb.  Ch.  Rep.  462 ;  Harrison  v,  McMahon^  1  Bradf.  Suit.  Rep.  283. 
(x)  Butler  v.  Emmet,  8  Paige,  12,  21.  (y)  In  the  maUer  of  Parker,  1  Barb.  Ch.  R.  164. 

(2)  1  Bradf.  Surr.  Rep.  69.  (a)  Campbell  ▼.  Logan,  2  Bradf.  Surr.  R.  90. 

(b)  See  2  R.  &  220 ;  3  R.  B.  (5th  ed.)  362.       (c)  1  Bradf.  Surr.  Rep.  241. 
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Statutes,  the  original  jurisdiction  of  the  surrogate,  in  relation  to  the 
grant  of  administration,  was  placed  where  it  had  been  previous  to  the 
llevised  Statutes,  except  so  far  as  it  was  regulated  expressly  by  statute. 
And  it  was  declared  that  although  the  surrogate  must  in  every  enumer- 
ated case  exercise  his  powers  "  in  the  cases  and  in  the  manner  prescribed 
by  the  statutes  of  this  state,"  yet,  in  a  cosils  omissus,  he  should  not  decline 
jurisdiction  because  the  law  is  silent  as  to  the  mode  in  which  it  is  to  be 
exercised,  when  it  is  apparent  that  a  proper  occasion  to  invoke  his 
authority  has  aTisen.(c2) 

The  ends  of  justice  demand  at  all  times  a  vigorous  exercise  of  the 
powers  of  the  court  in  holding  trustees  to  a  strict  accountability  for 
all  their  acts  during  the  period  of  their  trust ;  but  the  court  will  pro- 
ceed with  great  delicacy  in  exercising  incidental  jurisdiction,  when 
there  exists  an  undoubted  remedy  for  the  alleged  evil  elsewhere,  espe- 
cially when  the  rights  of  sureties  on  the  official  bond  of  the  officer 
sought  to  be  made  liable  may  be  seriously  aifectcd.  Thus,  where  cer- 
tain leasehold  estate  belonged  to  the  testator  at  the  time  of  his  death, 
and  the  collector  set  up  title  in  himself  by  virtue  of  a  lease  from  the 
owners  of  the  property,  made  prior  to  his  appointment  as  collector,  and 
posterior  to  the  testator's  decease,  it  was  held  that  the  surrogate  had 
not  jurisdiction,  on  the  accounting  of  the  collector,  to  try  the  validity 
of  a  title  thus  acquired  before  the  fiduciary  relations  of  the  collector 
with  the  estate  commenced.(e)  • 

SURROGATES'  COURTS— STATUTORY  C0URT& 

Surrogates'  Courts  are  notj  by  the  Revised  Statutes,  courts  of  record, 
but  are  named  therein  amon^  the  "  courts  of  peculiar  and  special  juris- 
diction."(/)  "  The  Surrogates'  Courts"  are  included  in  the  enumera- 
tion of  the  courts  of  justice  of  this  state,  contained  in  sec.  9,  title  1,  of 
the  Code  of  Procedure. 

It  was  laid  down,  previous  to  the  enactment  of  the  Code  of  Procedure, 
that  the  Surrogate's  Court  is  entirely  a  creature  of  the  statute,  and  that 
in  pleading  its  decree  it  should  be  shown  affirmatively,  therefore,  that 
the  fiacts  upon  which  it  acted  gave  jurisdiction  of  the  subject  matter 
and  of  the  persona(^)  By  the  Code,(A)  however,  it  is  provided  that  in 
pleading  a  judgment,  or  other  determination  of  a  court  or  officer  of 
special  jurisdiction,  it  shall  not  be  necessary  to  state  the  facts  conferring 
jurisdiction ;  but  such  judgment  or  determination  may  be  stated  to  have 
been  duly  given  or  made.  If  such  allegation  be  controverted,  the 
party  pleading  shall  be  bound  to  establish  on  the  trial  the  facts  con- 

(d)  See^&lso,  Bliss  v.  Shddon,  *l  Barb.  Sup.  Gt  Rep.  152.  IndependenUy  of  tlie  statute 
of  1837,  a  soiTogate  has  power  to  call  in  aad  revoke  letters  of  adminlstratlozi,  which  have 
been  irregularly  and  improperly  obtained  upon  a  false  suggestion  of  a  matter  of  fact,  and 
without  due  notice  to  the  party  rightfully  entitled  to  administration.  Proctor  v.  Wanmaker, 
I  Barb.  Ch.  Rep.  302. 

(e)  GaUsberger  y.  Sndih,  2  Brad£  Sur.  Rep.  86. 

(/)  2  R.  a  220,  276;  3  R.  S.  (5th  ed.)  361,  362,  468. 

ijg)  DaJdn  y.  Hudson,  6  Ck)w.  221;  C<yrvjin  y.  MerriU,  3  Barb.  Sup.  Ct  Rep.  341.  See, 
Also,  The  People  y.  Barnes,  12  Wend.  492. 

(h)  Code  of  Procedure,  as  amended  July,  1851,  sec  161 ;  Code  of  1848,  sec.  138 ;  1849, 
1851,  sec  161;  3  R.  S.  (5th  ed)  520. 
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ferring  jurisdiction.  Formerly,  in  all  the  cases  relating  to  surrogates* 
sales  of  real  estate,  it  was  held  that  the  person  claiming  tinder  them 
must  show  affirmatively  that  the  officer  nad  acquired  jurisdiction .(t) 
But  now,  by  statute  of  March  28,  1850,(y)  every  sale  heretofore  made 
or  hereafter  to  be  made  under  any  of  the  provisions  of  the  title  of  the 
Revised  Statutes  concerning  the  powers  and  duties  of  executors  and 
administrators,  in  relation  to  the  sale  and  disposition  of  the  real  estate 
of  their  testator  or  intestate,(^)  and  of  the  acts  amending  the  same  or  in 
addition  thereto,  shall  be  deemed  and  held  to  be  as  vaJid  and  effectual 
as  if  made  by  order  of  a  court  having  oi-iginal  general  jurisdiction ; 
and  the  title  of  any  purchaser  at  any  such  sale,  made  in  good  faitb, 
shall  not  be  impeached  or  invalidated  by  reason  of  any  omission,  error, 
defect  or  irregularity  in  the  proceedings  before  the  surrogate,  or  by  an 
allegation  of  want  of  jurisdiction  on  the  part  &f  such  surrogate ;  except 
in  the  manner  and  for  the  causes  that  the  same  could  be  impeached  or 
invalidated,  in  case  such  sale  had  been  made  pursuant  to  the  order  of  a 
court  of  original  general  jurisdiction.(Z) 

The  Surrogate's  Court  has,  however,  only  a  special  and  limited  stat- 
utory jurisdiction,  and  in  general  its  proceedings  can  be  sustained  only 
by  snowing  a  conformity  to  the  statute.(?92)  The  authority  to  do  certain 
acts,  or  to  exert  a  certain  degree  of  power,  however,  need  not  be  given 
in  exju^ss  words.  If  the  authority  may  be  &irly  and  reasonably  infer- 
red  from  the  general  language  of  the  statute,  or  if  it  be  necessary  to 
accomplish  its  objects,  and  to  the  just  and  useful  exercise  of  the  powers 
which  are  expressly  given,  it  may  be  taken  as  granted.(n)  And  in 
mattera  and  proceedings  coming  within  the  cogni25ance  and  jurisdiction 
of  the  surrogate,  his  decree  is  conclusive,  and  cannot  in  general  be  im- 
peached in  a  collateral  proceeding.(o)  If  the  surrogate  obtain  jurisdic- 
tion, subsequent  error  or  irregularity  of  the  proceedings  before  him 
cannot  be  shown  in  a  collateral  action,(^)  nor  can  his  decree  be  im- 
peached even  for  fraud,(g)  nor  even  although  it  appear  that  there  has 
been  in  the  proceedings  before  him  a  palpable  disregard  of  the  direc* 
tions  of  the  statute  applicable  to  the  matter  before  him.(>")  Where^ 
however,  the  surrogate  has  not  jurisdiction  of  the  subject  matter  of  the 
suit  or  proceeding  before  him,  no  assent  or  submission  of  the  parties 
can  give  him  such  jurisdiction.(s) 


(0  Bloom  ▼.  Burdick,  1  Hill,  130,  139 ;   Corwih  t.  MerriU,  E  Bavb.  Sup.  Ct.  Rep.  341. 

0)  S.  L.  1850,  117 ;  3  R.  S.  (5th  ed.)  192. 

{k)  Title  4,  ch.  6,  jart  2,  2  R.  S.  99;  3  R.  a  (5th  ed.)  185, 

(l)  See  Chandler  v.  Northrop,  24  Barb.  129. 

(m)  The  PeopUv.  Oorlies,  1  Sandf.  Superior  Ct.  Rep.  228 ;  The  People  v.  Barnes,  12  Wend. 
492  ;  Wilson  v.  The  Ba^ist  Education  Society,  10  Barb.  Sup.  Ct  Rep.  30S;  Sbamcm  v.  Dur^ 
yea,  10  ib.  523 ;  Sibley  v.  Waffle,  16  N.  Y.  Rep.  180,  186. 

(n)  Seaman  v.  Duryea,  10  Barb.  Sup.  Ct.  Rep.  523 ;  per  Brown,  J. 

(o)  Atkins  v.  Kinnan,  20  Wend  241 ;  Jackson  v.  Orawfords,  12  Wend.  533 ;  Jackson  v. 
Robinson,  4  Wend.  436 ;  Vanderpoel  v.  Van  VaUoenburgh,  2  Seldon,  190 ;  JFhrrington  v.  King^ 
I  Bradf.  Suit.  Rep.  182;  MoneU  agt.  Jknnison,  It  How.  Pr.  Rep.  422;  Hill  agt.  Burger^ 
exr.,  and  others,  10  How.  Pp.  Rep.  264;  Lewis  agt  IhUion,  8  How.  Pr.  Rep.  99;  In  ihe  matr 
ter  of  Hannah  M.  Pierce,  12  How.  Prac.  Rep.  622;  Ths  People  agt.  Wilcox,  22  Barb.  178; 
Flinn  v.  Chase,  4  Denio,  84. 

(p)  Jackson  v.  Robinson,  4  Wend.  436.  (q)  See  Atkins  v.  Kinnan,  20  Wend.  246. 

(r)  Vanderpoel  y.  Van  Valkenhwrgh,  %  Seld.  190.     (5)  Bakin  y.  Biemng,  6  Paige^  95. 
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And  the  Surrogate's  Court,  being  a  tribunal  proceeding  according 
to  the  course  of  the  common  law,  and  recognized  by  the  common  law, 
proceeds,  in  all  matters  relative  to  the  probate  of  testaments  and  the 
administration  of  the  estates  of  deceased  persons,  in  conformity  with 
prescription  and  established  usage,  except  as  modified  from  time  to 
time  by  satutory  regulations.(^) 

Although  ihe  Surrogate's  Court  is  not,  strictly  speaking,  a  court  of 
record,  yet^  where  its  judgment,  decree,  or  proceeding  is  to  be  proved, 
it  may  be  done  by  producing  the  original,  or  a  copy  duly  authenticated. 
This  is  the  general  rule  with  respect  to  courts  of  record  ;(w)  and  there 
is  not  any  exception  to  it  in  relation  to  the  records  of  Surrogates' 
Courts.  The  exemplification  of  letters  of  administration  from  the 
surrogate's  office  may  therefore  be  received  in  evidence,  without  ac- 
counting for  the  non-production  of  the  original  letters.(t;) 

OP  ATTORNEYS  AND  COUNSELOBS  IN  THE  SUBROGATES'  COURTS. 

Attorneys  are  not  known  as  officers  of  the  Surrogate's  Court ;  and 
the  person  appearing  as  attorney  there  is  not  considered  as  an  attorney 
on  record,  upon  whom  notices  may  be  served,  in  the  progress  of  a  suit 
prosecuted  or  defended  by  attorney.(i^)  The  75th  section  of  the  act 
known  as  the  Judiciary  Act,  passed  12tn  May,  1847,  authorizes  solicit- 
ors in  Chancery  and  attorneys  of  the  Supreme  Court,  admittcSi  pre- 
viously to  the  first  Monday  of  July,  1847,  to  practice  in  all  the  courts 
of  this  state ;  attorneys  of  the  Court  of  Common  Pleas  of  any  county, 
admitted  previously  to  the  same  day,  to  practice  in  the  county  court  of 
the  same  county ;  and  attorneys  admitted  by  the  Supreme  Court,  to 
practice  in  all  the  courts  in  this  state.(a:)  This,  however,  probably  has 
not  had  the  effect  to  make  such  attorneys  offijpers  of  the  Surrogates' 
Courts.  They  represent  the  persons  for  whom  they  appear  before  the 
surrogate,  only  in  the  same  manner  as  they  represent  their  clients  in 
the  justices'  courts. 

OP  PLEADINGS  IN  SURROGATES'  COURTS. 

There  is  not  any  statute  or  rule  regulating  pleadings  in  the  Surro- 
gate's Court,  but  it  is  laid  down  that  in  this,  as  well  as  in  other  courts, 
the  parties  ought  to  make  statements  of  their  claims  in  the  nature  of 
pleadings,  in  order  that  the  parties  may  be  apprised  of  the  questions  in 
issue.  (^) 

OP  THE  COMPETENCT  OF  WITNESSES  AND  THEIR  EXAMINATION,  AND 
THE  EXAMINATION  OP  PARTIES  IN  PROCEEDINGS  IN  THE  SURROGATES' 
COURT& 

Previously  to  the  act  of  April  16,  1860,  to  amend  the  Code  of  Pro- 
cedure, the  provisions  of  the  Code,  prescribing  and  regulating  the  com- 

(4  CampbeU  v.  Logan,  2  Bradf.  Surr.  R.  90,  93.  (u)  Starkie's  Ey.,  pt.  2,  151. 

(v)  Jackson  ex.  d^nei,  Jenkins  v  Robinson,  4  Wend.  436. 

(ip)  Coaies  v.  Cheever,  1  Cow.  463,  475.  {x)  S.  L.  1847,  ch.  280,  voL  1,  319, 342. 

(y)  Van  Vleck  v.  Burroughs,  (per  Parker,  J.,)  6  Barb.  Sup.  Ct  Rep.  344.  See,  also,  fbsier 
V.  WUlmr,  I  Paige,  540 ;  Carle  v.  UnderhiU,  3  Brad£  Surr.  Rep.  101. 
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petency  and  examination  of  witnesses,  and  allowing  and  regulating  the 
examination  of  parties  to  actions,  had  no  application  to  proceedings  in 
Surrogates'  Courts.(z)  By  the  twelfth  section  of  that  act,  section  three 
hundred  and  ninety-nine  of  the  Code  is  amended,  so  as  to  read  as 
follows : 

"A  party  to  an  action  or  special  proceeding,  including  proceedings 
Surrogates'  Courts  and  proceedings  for  the  summary  recovery  of  the 
possession  of  land,  may  oe  examined  as  a  witness  on  his  own  behalf, 
or  in  behalf  of  any  other  party,  in  the  same  manner,  and  subject  to 
the  same  rules  of  examination  as  any  other  witnesses ;  except  that  a 
party  shall  not  be  examined  against  parties  who  are  representatives 
of  a  deceased  person,  in  respect  to  any  transactions  had  personally 
between  the  deceased  person  and  the  witness ;  and  except,  also,  that 
neither  husband  nor  wife  shall  be  required  to  disclose  any  communica- 
tion made  by  one  to  the  other."(a) 

It  will  be  observed  that  this  provision  enables  parties  only  to  pro- 
ceedings in  Surrogates'  Courts  to  become  witnesses.  It  is  doubtful 
whether  the  provisions  of  the  Code,  authorizing  the  examination  of  a 
party  at  the  instance  of  an  adverse  party,  and  enabling  such  adverse 
party  to  compel  such  examination,(i)  are  extended  by  this  amendment 
to  proceedings  in  the  Surrogate's  Court.  The  provision,  abolishing  the 
objection  to  a  witness  on  the  ground  of  interest,(c)  still  remains  inap- 
plicable to  proceedings  before  a  surrogate. 

Tlie  section  in  question,  like  the  Code  itself,  and  nearly  all  the 
legislation  purporting  or  proposing  to  amend  it,  is  vague  and  indefinite, 
and  leaves  very  wide  room  for  uncertainty  and  dispute  as  to  its  in- 
tended application. 

OF  THE  EXISTING  ORGANIZATION  OF  SURROGATES'  COURT& 

The  office  of  surrogate  and  Surrogates'  Courts,  as  they  at  present 
exist  in  this  state,  are  established  by  the  following  provisions  of  the 
constitution  of  the  state : 

ARTICLE  VI. 

Section  14.  There  shall  be  elected  in  each  of  the  counties  of  this 
state,  except  the  city  and  county  of  New  York,  one  county  judge,  who 
shall  hold  his  office  for  four  years.  He  shall  hold  the  county  court, 
and  perform  the  duties  of  the  office  of  surrogate. 

In  counties  having  a  population  exceeding  forty  thousand,  the  legis- 
lature may  provide  for  tne  election  of  a  separate  officer  to  perform  the 
duties  of  the  office  of  surrogate,  (rf) 

Section  15.  The  legislature  may,  on  application  to  the  board  of  su- 
pervisors, provide  for  the  election  of  local  officers,  not  to  exceed  two 
in  any  county,  to  discharge  the  duties  of  county  judge  and  of  surro- 
gate, in  cases  of  their  inability  or  of  a  vacancy,  and  to  exercise  such 
other  powers  in  special  cases  as  may  be  provided  by  law. 

(z)  Code,  sec.  8;  BwriU  v.  StUiman,  16  Barb.  198,  201. 

'  ^  "^ '^         """  —  "'  Sec.  3 

See  1  R.'  S.  (6th  ed.)  3T9. 


(a)  S.  L.  1860,  ch.  469,  pp.  •J83,  787.  (b)  Sec.  390,  ei  seq. 

(c)  Sec.  398.  (<0  "      '  -  -  — 
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By  the  twelfth  section  of  the  fourteenth  article  of  the  constitution, 
it  was  provided  that  the  Surrogate's  Court  of  the  county  of  New  York 
should  remain,  until  otherwise  directed  by  the  legislature,  with  its 
then  existing  powers  and  jurisdiction. 

By  the  eleventh  section  of  article  six  of  the  constitution,  all  judicial 
officers,  except  justices  of  the  Supreme  Court  and  judges  of  the  Court 
of  Appeabs  and  except  justices  of  the  peace,  and  judges  and  justices  of 
inferior  courts  not  of  record,  may  be  removed  by  the  senate  on  the 
recommendation  of  the  governor ;  but  no  removal  can  be  made  by 
virtue  of  this  section,  unless  the  cause  thereof  be  entered  on  the  jour- 
nals, nor  unless  the  party  complained  of  shall  have  been  served  with  a 
copy  of  the  complaint  against  him,  and  shall  have  had  an  opportunity 
of  oeing  heard  in  his  defence :  on  the  question  of  removal,  the  ayes  and 
noes  to  be  entered  on  the  journals. 

OP  THE    ELECTION  OP  COUNTY  JUDGES,  AND    SEPARATE    OPPIOERS  TO 
PERFORM  THE  DUTIES  OF  THE  OFFICE  OP  SURROGATE. 

Under  the  above  clauses  of  the  constitution,  requiring  the  election 
of  county  judges,  and  authorizing  the  legislature  to  provide  for  the 
election,  in  counties  having  a  population  exceeding  forty  thousand,  of 
a  separate  officer  to  perform  the  duties  of  the  office  of  surrogate,  it 
was  enacted,  on  the  twelfth  day  of  May,  1847,  by  the  "  Act  to  provide 
for  the  election  of  certain  judicial  and  other  omcers,  and  to  fix  their 
terms  of  office,"  that  the  firet  election  of  the  county  judges  in  the  re- 
spective counties,  (the  city  and  county  of  New  York  excepted,)  and  all 
other  judicial  officers  whose  election  should  be  thereby  provided  for, 
should  be  elected  [*]  on  Monday,  the  seventh  day  of  June,  then  next.(e) 
And  by  the  second  section  of  the  same  act,  it  was  enacted  that  there 
should  be  elected  a  separate  officer  to  perform  the  duties  of  the  office  of 
surrogate,  in  each  of  the  counties  of  this  state  (except  New  York) 
having  a  population  exceeding  forty  thousand,  in  which  such  separate 
officer  should  be  determined  upon  as  provided  by  certain  subsequent 
sections  of  the  act 

The  following  three  sections  contain  those  provisions : 

Sec.  8.  In  all  cases  where  any  county  in  this  state  (except  the  city 
and  county  of  New  York)  shall  have  a  population  exceeding  fortv 
thousand,  the  board  of  supervisors  therein,  at  any  meeting  of  such 
board,  may,  by  a  resolution  thereof,  provide  for  the  election  of  an 
officer  other  than  the  county  judge,  who  shall  perform  the  duties  of 
the  office  of  surrogate  therein.(/) 

Sec.  9.  Such  resolution  shall  be  immediately  delivered  by  the  clerk 
of  the  board  of  supervisors  to  the  county  clerK,  whose  duty  it  shall  be 
to  file  the  same  in  the  office  of  the  clerk  of  such  county,  and  keep  the 
same  as  a  part  of  the  records  thereof 

Sec.  10.  Within  ten  days  after  such  resolution  shall  be  filed  in  the 
office  of  any  such  county  clerk,  he  shall  transmit  to  the  secretary  of 


'*]  Thus,  in  the  original,  proyiding  that  an  election  should  be  elected. 
e)  a  L.  1847,  306. 
(/)  1  R.  S.  (5th  ed.)  388,  sec.  12. 
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state,  to  be  filed  and  kept  in  his  office,  a  copy  of  sucli  resolution,  duly 
certified  by  liim.(gr) 

By  the  eleventh  section  of  the  same  act,  it  was  provided  that  the 
boards  of  supervisors  in  the  several  counties  of  this  state  (except  New 
York)  should  meet  at  the  office  of  the  county  clerk  in  their  respective 
counties,  on  the  twenty-fifth  day  of  May,  then  instant ;  and  that  when 
so  convened,  they  should,  in  those  counties  having  a  population  ex- 
ceeding forty  thousand,  determine  whether  the  office  of  county  judge 
and  surrogate  should  be  separate ;  but  that  this  section  should  not 
apply  to  those  counties  having  a  population  exceeding  forty  thousand, 
the  boards  of  supervisors  whereof  had  already  determined  whether  to 
have  a  separate  officer  as  aforesaid. 

Bv  the  "  Act  to  separate  the  offices  of  county  judge  and  surrogate 
in  the  county  of  St.  Lawrence,"  passed  May  10th,  1847,  it  was  pro- 
vided that  the  office  of  county  Judge,  and  the  office  of  surrogate  in  the 
county  of  St.  Lawrence,  should  be  separate  offices,  and  that  a  separate 
officer  from  that  of  county  judge  should  be  elected  in  said  county  to 
perform  the  duties  of  the  office  of  surrogate.(A) 


OF  THE  TIME  OF  ELECTION,  AND  TERM  OF  OFFICE  OF  COUNTY  JUDGES, 
AND  OFFICERS  ELECTED  TO  PERFORM  THE  DUTIES  OF  THE  OFFICE 
OF  SURROGATE. 

The  4th  section  of  article  14  of  the  constitution  provided  that  the 
first  election  of  county  judges  should  take  place  at  such  time,  between 
the  first  Tuesday  of  April  and  the  second  Tuesday  of  June,  one  thou- 
sand eight  hundred  and  forty-seven,  as  might  be  prescribed  by  law ; 
and  that  the  said  courts  should  respectively  enter  upon  their  duties  on 
the  first  Monday  of  July  next  thereafter;  but  that  tne  term  of  office  of 
said  judges,  as  declared  by  the  constitution,  should  be  deemed  to  com- 
mence on  the  first  day  of  January,  one  thousand  eight  hundred  and 
forty-eight. 

By  the  twelfth  section  of  the  act  of  the  12th  May,  1847,(t)it  was 
provided  that  the  separate  officers  elected  to  perform  the  duties  of  the 
office  of  surrogate,  and  the  local  officers  to  discharge  the  duties  of 
county  judge  and  of  surrogate,  and  elected  at  the  election  provided  for 
in  that  act,  should  enter  upon  their  duties  on  the  first  Monday  of  July 
then  next,  and  hold  their  offices  for  the  term  of  four  years  from  the  first 
day  of  January  then  next,  and  afl«r  the  expiration  of  the  term  of 
office  of  those  first  elected,  the  term  of  office  of  said  officers  should  be 
four  years. 

(g)  S.  L.  1847,  chap.  276,  p.  307.  This  section  of  the  statute  was  formerly  entirely  dis- 
regarded (see  2d  edition  of  this  work,  p.  9) ;  and  whether  more  recently  it  has  been  ob- 
served, it  lias  not  been  thought  worth  while  to  inquire.  In  all  probability,  the  resolutions 
of  the  boards  of  supervisors  have  never  been  delivered  to  the  respective  county  clerks,  pur- 
suant to  the  9th  section  of  the  act ;  so  that,  in  the  several  counties  having  a  population 
exceeding  40,000,  in  which  a  surrogate  has  been  provided  for  under  the  act  of  the  12th 
May,  1847,  the  oiUy  record  evidence  of  the  existence  of  the  office  at  all  consists  of  a  resolu- 
tion in  the  minutes  of  the  boards  of  supervisors  of  the  counties  respectively. 

(h)  S.  L.  1847,  270;  1  R.  a  (5th  ed.)  389,  sec.  17. 

(t)  S.  L.  1847,  vol  1,  308 ;  1  K.  S.  (5th  ed.)  388,  sec.  14.  See  1  R.  S.  (5th  ed.)  379. 
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OP  LOCAL  OFFICERS  IN  CERTAIN  COUNTIES,  TO  DISCHARGE  THE  DUTIES 
OP  COUNTY  JUDGE  AND  SURROGATE,  OR  EITHER— THE  TIME  OF  THEIR 
ELECTION,  AND  THEIR  TERM  OF  OFFICE. 

Under  the  above  15th  section  of  article  six  of  the  constitution,  it 
was  enacted  by  the  legislature,  by  the  act  passed  April  10th,  1849,0') 
that  there  shall  be  elected,  in  the  counties  of  JeflFerson,  Oneida,  St.  Law- 
rence, Oswego,  Orange,  Chautauque,  Cayuga,  and  Tioga,  at  the  next 
general  election,  and  as  often  thereafter  at  any  succeeding  general 
election  as  may  be  necessary,  in  the  "same  manner  as  other  county 
ofl&cers  are  elected,  a  local  officer  or  two  local  officers,  to  discharge  the 
duties  of  county  judge  and  surrogate  in  their  respective  counties,  in 
cases  of  vacancy  or  inability  of  such  officers,  or  either  of  thera,  in  pur- 
suance of  section  fifteen  of  article  sixth  of  the  constitution.  When  the 
duties  of  county  judge  and  surrogate  shall  be  discharged  by  the  same 
person,  there  shall  be  elected,  as  aforesaid,  one  local  officer ;  and  in  such 
of  the  said  counties,  where  the  office  of  county  judge  and  surrogate 
shall  be  separate,  there  shall  be  elected,  as  aforesaid,  two  local  officers, 
and  the  term  of  office  of  the  persons  so  elected  shall  commence  on  the 
first  day  of  January  next  after  .their  jclection.  They  shall  hold  their 
offices  for  three  years,  and  until  others  are  chosen  in  their  places,  and 
duly  qualified,  and  shall  be  subject  to  removal  in  the  same  manner  and 
for  the  same  causes  as  county  judges  and  surrogates  are  subject  to  be 
removed.(i) 

By  acts  of  the  legislature,  passed  respectively  March  28th,  1854,(Z)  and 
April  16th,  1858,(w)  provision  is  made  for  the  election,  in  the  counties 
of  Sullivan  and  Tompkins  respectively,  at  the  general  election  in  each 
of  the  said  counties  next  succeeding  the  passing  of  the  act  relating  to 
that  county,  and  as  oft«n  thereafter  at  any  succeeding  general  election 
as  may  be  necessary,  in  the  same  manner  as  other  county  officers  are 
elected,  of  a  local  officer  to  discharge  the  duties  of  county  judge  and 
surrogate  of  said  county,  in  cases  of  vacancy  or  inability  of  such  officer, 
in  pursuance  of  section  fifteen  of  article  sixth  of  the  constitution  ;  the 
term  of  office  of  the  person  so  elected  to  commence  on  the  first  day 
of  January  next  after  his  election ;  the  person  elected  to  hold  his 
office  for  three  years,  and  until  another  shall  be  chosen  in  his  place,  and 
duly  qualified,  and  to  be  subject  to  removal  in  the  same  manner  and  for 
the  same  causes  as  county  judges  and  surrogates  are  subject  to  be 
removed. 

By  an  act  of  the  legislature  of  the  8d  April,  1855,  as  amended  by 
the  act  of  the  16th  April,  1858,  it  is  provided  that  there  shall  be  elected 
in  the  county  of  Washington,  and  as  often  thereafter  at  any  succeeding 
election  as  may  be  necessary,  in  the  same  manner  as  other  county 
officers  are  elected,  two  local  officers,  to  discharge  the  duties  of  county 
judge  and  surrogate  respectively  in  said  county,  in  cases  of  vacancy  or 
inability  of  sucn  officer,  or  either  of  them,  in  pursuance  of  section 

(i)  S.  L.  1849,  ch.  306,  p.  437 ;  1  R.  S,  (5th  ecL)  389,  sec.  18. 
{k)   1  R.  S.  (5th  ed.)  389,  flea  18.  See  1  R.  S.  (6th  ed.)  379. 
(0  8.  L.  1854,  ch.  88,  p.  169.  See  I  R.  S.  (5th  ed.)  379,  390. 
(m)  a  L.  1858,  ch.  279,  p.  438.  See  1  R.  a  (5th  ed.)  379,  392. 
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fifteen  of  article  six  of  the  constitution ;  that  the  one  shall  be  desig- 
nated "special  county  judge,"  and  the  other  "special  surrogate;"  that 
the  terms  of  office  of  the  persons  so  elected  shall  commence  on  the  first 
day  of  January  next  after  their  election ;  and  that  they  shall  hold 
their  offices  for  four  years,  and  until  others  are  chosen  in  their  plaxses 
respectively,  and  duly  qualified,  and  shall  be  subject  to  removal  in 
the  same  manner  and  for  the  same  causes  as  county  judges  and  surro- 
gates are  subject  to  be  removed.(n) 

By  the  act  to  provide  for  the  appointment  and  election  of  a  surro- 
gate separate  from  the  county  juage  of  the  county  of  Cattaraugus, 
passed  April  2,  1857,  it  is  enacted  that,  at  the  next  general  election  to 
be  held  in  the  said  county,  an  officer  to  perform  the  duties  of  surrogate 
of  the  county  of  Cattaraugus,  separate  from  the  county  judge,  who 
shall  be  denominated  the  surrogate  of  said  county,  shall  be  elected  in 
like  manner  as  other  county  officers  are  elected,  and  shall  hold  his 
office  four  years;  and  once  in  four  years  thereafter  such  officer  shall  be 
from  time  to  time  elected,  and  his  term  of  office  shall  commence  on 
the  first  day  of  January  next  after  such  election  (o) 

OF  THE  ELECTION  OF  THE  SURROGATE  OF  THE  COUNTY  OP  NEW  YORK, 

AND  HIS  TERM  OF  OFFICE. 

By  the  act  of  the  legislature  passed  December  15th,  184:7,(p)  it  is 
provided  that  there  shall  be  elected  at  the  general  annual  election  in 
and  for  the  city  and  county  of  New  York,  held  in  the  month  of  No- 
vember, in  the  same  manner  that  other  county  officers  of  said  city  and 
county  are  elected,  a  surrogate  for  said  city  and  county,  who  shall  hold 
his  office  for  the  term  of  three  years  from  the  first  day  of  January  next 
after  said  election,  on  which  day  he  shall  enter  upon  the  discharge  of 
the  duties  of  his  office.  The  first  election  of  said  officer  to  take  place 
at  the  general  election  in  November,  1848,  and  the  surrogate  to  enter 
upon  the  discharge  of  his  official  duties  on  the  first  day  of  January, 
1849. 

REGULATIONS  RESPECTING  VACANCIES  IN  OFFICE,  AND  FOR  DISPENSING 
WITH  OFFICERS  AUTHORIZED  TO  BE  ELECTED  TO  DISCHARGE  THE 
DUTIES  OF  THE  OFFICE  OF  SURROGATE. 

By  the  18th  section  of  the  "Act  to  provide  for  the  election  of  certain 
judicial  and  other  officers,  and  to  fix  their  term  of  office,"  passed  May 
12,  1847,(j)as  amended  by  the  act  of  the  15th  of  April;  1851,(r)  when- 
ever the  office  of  county  judge  shall  be  vacant  in  a  county  having  a 
population  exceeding  forty  thousand,  or  the  term  of  office  of  such  judge 
shall  be  about  to  expire,  the  board  of  supervisors  of  that  county,  if 
there  be  a  separate  officer  to  perform  the  duties  of  the  office  of  surroerate 
in  said  county,  may  resolve  that  there  shall  be  no  such  separate  oficer 

(n)  a  L.  1856,  ch.  148,  p.  288,  sec.  1 ;  S.  L.  1858,  ch.  280,  p.  439.  See  1  R.  a  (5th  ed.) 
879  391. 
(J)  S.  L.  1857,  ch.  236,  p.  496,  sec.  3 ;  1  R.  8.  (5th  ed.)  882,  sec  200. 
ip)  a  L.  1847,  vol  2,  727 ;  1  R.  S.  (6th  ed.)  393,  sea  42. 
(q)  a  L.  1847,  308. 
(r)  a  L.  1 851,  ch.  176,  p.  331 ;  1  R.  a  (5th  ed.)  388,  sea  15. 
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in  said  county ;  and  therenpori  the  office  of  such  separate  officer  shall 
be  deemed  vacant  and  abolished  from  the  time  that  the  term  of  office 
of  said  separate  officer  shall  expire.  Or  if  there  be  no  such  separate 
officer,  said  board  may  resolve  tnat  there  shall  be  such  separate  officer 
in  such  county ;  in  which  case  such  separate  officer  shall  be  elected  at 
the  time  and  in  the  manner  in  all  respects,  and  for  the  same  term  that 
the  county  judge  in  said  county  snail  be  elected.  And  the  said 
county  board  may  at  the  same  time  alter  the  salary  of  the  county  judge, 
and  fix  the  salary  of  such  separate  officer;  but  no  alteration  of  the  salary 
of  a  county  judge  shall  be  made  to  take  effect  during  the  continuance 
of  his  term  of  office. 

The  second  section  of  the  same  act  provides  that  every  resolution 
providing  for  the  election  of,  or  dispensing  with,  such  separate  officer, 
shall  be  immediately  delivered  by  the  clerk  of  the  board  of  supervisors 
to  the  county  clerk,  whose  duty  it  shall  be  to  file  the  same  in  his  office, 
and  keep  the  same  as  a  part  of  the  records  of  such  county;  and,  within 
ten  days  after  such  resolution  shall  be  filed  in  the  office  of  any  such 
county  clerk,  he  shall  transmit  to  the  secretary  of  state,  to  be  filed  and 
kept  in  his  office,  a  copy  of  such  resolution,  duly  certified  by  him. 

by  the  acts  above  quoted,  to  provide  for  the  election  of  a  local  officer 
to  discliarge  the  duties  of  county  judge  and  surrogate  in  the  county  of 
Sullivan,(5)  of  local  officers  to  discharge  the  duties  of  county  judge 
and  surrogate  in  the  county  of  Washington,  and  to  do  chamber  busi- 
ness,(i)  and  relative  to  the  election  of  a  special  judge  for  the  county  of 
Tompkins,(w)  such  local  officers  and  special  county  judge  are  elected 
to  discharge  the  duties  of  county  judge  and  surrogate  of  those  counties 
respectively  in  cases  of  vacancy  or  the  absence  or  other  inability  of 
such  officer  or  officers  respectively,  in  pursuance  of  section  fifteen  of 
article  sixth  of  the  constitution. 

In  case  a  vacancy  occurs  in  the  office  of  surrogate  of  the  county  of 
New  York,  the  board  of  supervisors  of  said  city  and  county  is  author- 
ized to  fill  such  vacancy  until  the  general  election  next  ensuing  the 
happening  of  such  vacancy,  when  an  election  is  to  be  had  to  fill  the 
unexpired  term.(v) 

OF  THE  TIME  FOR  HOLDING  SURROGATES'  COURTS,  THE  TITLES  OF  THE 
DIFFERENT  OFFICERS,  AND  THEIR  RESPECTIVE  POWERS  AND  JURIS- 
DICTION. 

By  the  fourteenth  section  of  the  "Act  to  provide  for  the  election  of 
certain  judicial  officers,"  &c.,  passed  May  12,  1^7, (t(;)  separate  officers 
elected  to  perform  the  duties  of  tlie  office  of  surrogate,  under  the  four- 
teenth section  of  article  six  of  the  constitution,  are  to  be  denominated 
"surrogate  "  of  their  respective  counties. 

By  the  act  "  in  relation  to  Surrogates'  Courts  held  by  counter  judges 
and  other  officers,"  passed  July  21, 1853,(x)  it  is  provided  that  in  those 

fa)  S.  L.  1854,  ch.  88,  p.  169;  ante,  p.  13.  (0  S.  L.  1865,  ch.  148,  p.  228;  ante,  p.  13. 

(«)  a  L.  1858,  oh.  2t9,  p.  438 ;  ante,  p.  13. 

(v)  S  L.  1847,  vol.  2,  p.  728,  sec.  3 ;  1  R.  S.  (6th  ed.)  394,  sec.  44. 

(w)  S.  L.  1847,  TOl.  1,  p.  308;  IRS.  (4th  ed.)  313,  sea  13 ;  5th  ed.  388,  sec.  13. 

(x)  &  L.  1853, 1228 ;  1  R.  S.  (5th  ed.)  881,  sec.  186. 
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counties  in  which  the  county  judge  is  also  surrogate,  he  may  be  named 
and  designated  simply  as  surrogate,  without  any  additiou  referring  to 
his  office  as  county  judge  ;  and  in  those  counties  where  the  surrogate 
is  a  distinct  officer,  the  county  judge  or  other  officer,  when  acting  as 
surrogate,  shall  be  designated  by  his  official  title,  with  the  addition  of 
the  words  '^  and  acting  surrogate.*' 

The  officers  whose  election  in  the  counties  of  Washington  and  Tomp- 
kins is  provided  for  by  the  above-quoted  acts  of  3d  April,  18.jo,j'y)  and 
16th  April,  Ihoh  Jz)  respectively,  are  designated  in  the  county  of  Wash- 
ington, the  one  "special  county  judge,''  and  the  other  ''special  surro- 
gate ;"  and  in  the  county  of  Tompkins,  "  special  county  judge."  The 
officer  whose  election  in  the  county  of  Cattaraugus  is  provided  for  by 
the  above-quoted  act  of  the  2d  April,  18o7,i  a)  is  denominated  "  surro- 
gate of  the  county  of  Cattaraugus." 

The  thirty-second  section,  article  fourth,  of  the  ''Act  in  relation  to 
the  judiciary,"  passed  May  12, 1847,(t)  provides  that  Surrogates'  Courts, 
in  counties  in  which  the  county  judge  performs  the  duties  of  the  office 
of  surrogate,  may  be  held  at  the  time  and  place  at  which  county  courts 
shall  be  held,  and  that  the  order  of  business  of  the  County  Court,  Court 
of  Sessions,  and  Surrogate's  Court,  shall  be  under  the  direction  of  the 
county  judge,  and  that  he  shall  perform  the  duties  of  the  office  of 
surrogate  at  such  other  times  and  places  within  his  county  as  the  public 
interests  shall  require. 

By  the  thirty-third  section  of  the  same  act,  in  counties  in  which  the 
duties  of  the  office  of  surrogate  are  performed  by  a  separate  officer 
elected  to  perform  the  duties  of  the  office  of  surrogate.  Surrogates' 
Courts  are  to  be  held  at  the  times  and  places,  and  in  the  manner  and 
with  the  same  powers  and  jurisdiction  as  are  provided  by  law.(c) 

The  thirty -seventh  section  of  the  same  act  provides  as  follows: 
"  The  county  judge  or  other  officer  elected  to  perform  the  duties  of  the 
office  of  surrogate,  and  the  local  officers  elected  to  discharge  the  duties 
of  county  judge  and  surrogate,  when  acting  as  surrogate,  shall  possess 
the  same  powers,  and  perform  all  the  duties,  and  exercise  the  same 
jurisdiction,  as  are  now  possessed,  performed,  and  exercised  by  the 
snrrogates  of  their  respective  counties,  so  far  as  shall  be  consistent  with 
the  constitution  and  the  provisions  of  this  act  And  all  laws  relating 
to  the  jurisdiction,  powers  and  duties  of  surrogates,  and  Surrogates' 
Courts  and  their  proceedings,  shall  be  applicable  to  said  judge  or  other 
officer,  while  performing  the  duties  of  the  office  of  surrogate,  so  far  as 
the  same  can  be  so  applied,  and  are  consistent  with  the  constitution  and 
the  provisions  of  this  act."^ 

In  the  counties  having  a  population  exceeding  forty  thousand  (except 
the  city  and  county  of  New  xork),  the  board  of  supervisors  whereof 
have  by  a  resolution  provided  for  the  election  of  an  officer  other  than 
the  county  judge  to  perform  the  duties  of  the  office  of  surrogate,  pur- 
suant to  the  act  above  quoted,  "  to  provide  for  the  election  of  certain 

(y)  8.  L.  1856,  ch.  148,  p.  228,  ante  p.  13.  (2)  &  L.  1868,  ch.  279,  p.  438,  ante  p.  13. 

(a)  a  L.  1857,  ch.  23C,  vol.  1,  p.  495. 

ib)  a  L.  1847,  Tol  1,  p.  329 ;  3  B.  a  (5th  ed.)  363,  sec  4. 

(c)  Ib.|  sec.  6. 
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jndicial  and  othet  officers,"  &c.,  passed  May  12tli,  1847, (rf)  every  person 
elected  pursuant  to  the  said  act,  or  the  act  above  quoted  amendatory 
thereof  passed  April  16th,  1851,(c)  has  power  to  take  affidavits,  and 
the  proof  and  acknowledgment  of  deeds  and  other  instruments  in 
writing,  with  the  same  force  and  effect  as  if  taken  by  a  county  judge, 
and  for  which  he  may  charge  the  same  feesjf/) 

In  the  counties  of  Orange,  Chautauque,  Cayuga,  and  St.  Lawrence, 
TSoga,  Oneida,  Jefferson,  and  Oswego,  the  local  officers  elected  to  dis- 
charge the  duties  of  county  judge  (or  of  county  judge  and  surrogate  in 
those  counties  where  there  is  no  separate  officer  to  discharge  the  duties 
of  surrogate)  are  desipiated  as  special  county  judges ;  and  such  local 
officers  so  elected  to  discharge  the  duties  of  surrogate  in  those  counties 
where  there  is  a  separate  officer  to  discharge  the  duties  of  surrogate,  are 
designated  as  special  surrogates.  Such  local  officers  so  electea  to  dis- 
charge the  duties  of  county  judge,  or  of  county  judge  and  surrogate,  or 
to  discharge  the  duties  of  surrogate  in  those  counties  where  there  is 
a  separate  officer  to  discharge  the  duties  of  surrogate,  possess  all  the 
powers  and  are  required  to  perform  the  duties  whicn  are  possessed  and 
can  be  performed  by  a  county  judge  out  of  court ;  and  any  proceeding 
commenced  before  any  such  special  county  judge  or  special  surrogate, 
may  be  finished  by  him,  or  he  may,  by  order,  direct  that  the  same  shall 
be  finished  by  the  county  judge  or  by  the  surrogate,  as  the  case  may 
be.(^) 

By  the  above-quoted  act  of  the  28th  March,  1854,  (A)  the  local  officer 
authorized  by  that  act  to  be  elected  in  the  county  of  Sullivan,  to  dis- 
charge the  duties  of  county  judge  and  surrogate  in  that  county,  in  case 
he  sball  be  of  the  degree  of  counselor  at  law  in  the  Supreme  Court, 
shall  also  possess  all  the  powers  and  perform  all  the  duties  that  are 
now  performed  by  a  county  judge  at  cnambers ;  and  any  proceeding 
commenced  before  him  may  be  finished  by  him,  or  tie  may,  by  an 
order  made  by  him,  direct  that  the  same  be  finished  by  the  county 
judge  or  surrogate.    A  similar  provision  is  contained  in  the  acts  above 

3 noted,  providing  for  the  election  of  local  officers  to  discharge  the 
uties  of  county  judge  and  surrogate  in  the  county  of  Washington,(i) 
and  relative  to  the  election  of  a  special  judge  for  the  county  of  Tomp- 

kins.0') 

OF  THE  ASSISTANTS  AND  CLERKS  TO  THE  SURROGATES  OF  THE  COUN- 
TIES  OF  NEW  YORK,  KINGS,  OTSEGO,  AND  ERIE— THEIR  APPOINTMENT, 
POWERS,  AND  DUTIBa 

By  the  seventh  section  of  the  "  Act  in  relation  to  the  fees  and  com- 
pensation of  certain  officers  in  the  city  and  county  of  New  York," 
passed  December  lOth,  1847,(i)  the  surrogate  of  the  county  of  New 

M)  &  L.  184T,  306.  («)  &  L.  1851,  331. 

m  &  L.  1861,  332 ;  1  R.  S.  (5tb  ed.)  388,  sec  16. 

<0)  &  L.  1863,  192 ;  1  R.  S.  (5th  ed.)  389,  sec.  19.  (h)  S.  L.  1854, 169.  See  ants,  p.  13. 

(0  a  L.  1855,  ch.  148,  p.  228.  {fj  &  L.  1858,  ch.  279,  p.  438. 

(i^  a  K  1847,  ToL  2,  p.  560. 
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York  has  the  power  to  appoint  so  many  assistants,  to  aid  him  in  the 
peiformance  of  the  duties  of  his  office,  as  he  shall  deem  necessary  for 
that  purpose,  not  exceeding  the  number  which  he  shall  firom  time  to 
time  be  authorized  to  appoint  by  the  board  of  supervisors  of  the  said 
city  and  county,  whose  duty  it  is  from  time  to  time  to  prescribe  the 
number  of  assistants  who  may  be  so  appointed,  which  number  may  at 
any  time  be  increased  or  diminished  by  the  said  board.(2) 

The  appointment  of  every  assistant  under  and  by  virtue  of  ^  act  is 
made  in  writing,  and  filed  in  the  office  of  the  clerk  of  the  city  and 
county  of  New  York,  before  such  assistant  enters  upon  the  discnarge 
of  bis  duties,  and  the  surrogate  is  responsible  for  the  acts  of  his  as^ 
8i8tants.(m) 

Such  assistants  have  power,  during  the  term  of  their  appointment, 
to  administer  and  certify  oaths  and  affirmations  in  all  cases  in  which 
the  surrogate  is  authorized  to  administer  the  same,  but  such  assistant 
cannot  perform  such  service  until  he  shall  have  taken  an  oath  of  office 
before  the  clerk  of  the  city  and  county  of  New  York,  in  the  form  pre- 
scribed by  law  in  cases  of  other  public  officers,  which  oath  is  to  be 
thereupon  subscribed  and  filed  in  said  clerk's  offijoe.(n) 

By  an  act  of  the  legislature,  passed  March  30th,  1849,(o)  the  surro- 
gate of  the  county  of  Kings  is  authorized  and  required  to  appoint  one 
or  more  clerks  to  assist  him  in  his  said  office ;  a  certificate  in  writing 
of  every  such  appointment  to  be  filed  by  the  surrogate  in  the  office  of 
the  clerk  of  said  county,  and  to  be  deemed  and  taken  as  evidence  of 
such  appointment. 

The  clerks  so  appointed  have  power  to  administer  oaths,  and  perform 
sueh  other  duties  as  are  properly  incident  to  the  business  of  the  office, 
not  inconsistent  with  the  constitution  and  laws  of  the  state.(p) 

By  an  act  of  the  legislature,  of  the  21st  March,  1866,  the  board  of 
supervisors  of  the  county  of  Otsego  are  authorized  to  allow  clerk-hire 
to  the  surrogate,  if  a  clerk  be  actually  employed  by  the  surrogate,  to 
an  amount  not  to  exceed  three  hundred  dollars.(}) 

By  the  act  relating  to  the  Surrogate's  Court  of  the  county  of  Erie,, 
passed  April  18th,  1857,  the  surrogate  of  the  said  county  of  Erie  ia 
authorized  to  employ  a  clerk  of  the  Surrogate's  Court,  whose  duty  it 
shall  be  to  keep  the  records  of  the  said  Surrogate's  Court,  and  to  record 
all  orders,  decrees,  wills,  proofi,  letters  testamentary,  letters  of  guardian- 
ship  and  letters  of  administration,  and  perform  such  other  duties,  as 
clerk  of  said  court,  as  the  surrogate  shall  direct;  no  appointment,  how- 
ever, to  be  made  under  the  provisions  of  the  act  until  the  board  of 
supervisors  of  the  county  shall  by  resolution  recommend  the  same.(r) 

(I)  1  R.  &  (5th  ed.)  894,  sec.  279. 

(ffi)  a  L.  1847,  ToL  2,  662,  see.  8 ;  1  R.  a  (6ih  mL)  894,  see.  280. 

In)  a  L.  1850,  ch.  201,  p.  384;  1  R.  a  (5th  ed.)  894,  sec.  281. 

{o)  a  L.  1849,  ch.  ITS,  p.  235,  860.  1 ;  1  R.  a  (5th  ed.)  880,  sec.  184. 

ip)  lb.,  see.  2 ;  lb.,  Be&  185. 

g)  a  L.  1856,  ch.  45,  sec.  3,  p.  45 ;  1  R.  a  (5th  ed.)  881,  sec.  190. 

^)  a  L.  1857^  ch.  789,  roL  2,  p.  758,  eee.  2 ;  1  R.  a  (5ih  ed.)  881,  sec  191. 
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OP  THB  COMPENSATION  OP  COUNTY  JUDGES  AND  OTHER  OPPICERS 
AUTHORIZED  TO  DISCHARGE  THE  DUTIES  OF  THE  OFFICE  OF  SURRO- 
GATE, AND  OF  THE  SURROGATE  OP  THB  COUNTY  OF  NEW  YORK  AND 
HIS  ASSISTANTS,  AND  THE  CLERKS  OF  THE  SURROGATES  OF  THB 
COUNTIES  OF  KINGS,  OTSEGO,  AND  ERIK 

The  20th  section  of  the  sixth  article  of  the  constitution  provides  that 
no  jadicial  officer,  except  justices  of  the  peace^  shall  receive  to  his  own 
use  any  fees  or  perquisites  of  office. 

The  third  subdivision  of  the  above-quoted  14th  section  of  the  same 
article,  provides  that  the  county  judge  shall  receive  an  annual  salary,  to 
be  fixea  by  the  board  of  supervisors,  which  shall  be  neither  increased 
nor  diminished  during  his  continuance  in  office. 

By  the  above-quoted  11th  section  of  the  act  of  May  12,  1847,(5)  the 
board  of  supervisors  in  the  several  counties  of  this  state  (except  New 
York)  were  required,  at  their  meeting  to  be  held  on  the  25th  day  of 
May  then  instant,  to  fix  the  salary  of  the  county  judge,  and,  in  the 
proper  counties,  of  the  separate  officer  elected  to  perform  the  duties  of 
the  office  of  surrogate;  and,  also,  at  the  same  meeting,  in  those  counties 
having  a  population  exceeding  forty  thousand,  after  having  determined 
whether  tne  office  of  county  judge  and  surrogate  should  be  separate, 
if  serrate,  to  fix  the  salary  of  such  separate  officer.(^) 

By  the  third  subdivision  of  the  third  section  of  the  "  Act  to  provide 
for  the  payment  of  certain  expenses  of  government,  to  fix  the  salaries 
of  certain  judicial  and  other  officers,  and  for  other  purposes,"  passed 
May  12, 1847,(ti)  it  is  provided  that  the  salary  of  the  county  judge  shall 
be  paid  by  the  county,  and  at  the  close  of  each  quarter. 

The  fourth  section  of  the  same  act  provides  that  any  separate  officer 
elected  to  perform  the  duties  of  the  omce  of  surros;ate,  shall  receive  an 
annual  salary,  which  shall  be  fixed  by  the  board  of  supervisors,  and 
paid  at  the  dose  of  each  quarter  by  the  county  in  which  he  shall  be 
elected,  and  such  salary  shall  not  be  increased  or  diminished  during 
his  continuance  in  office.(t;) 

The  fifth  section  of  the  same  act  provides  that  all  local  officers  elected 
in  any  county  of  this  state,  to  discharge  the  duties  of  county  judge  and 
suirc^te,  and  exercise  such  other  powers  in  special  cases  as  may  be 
provided  by  law,  shall  for  their  services  respectively  be  paid,  by  the 
county  in  which  they  shall  be  elected,  such  reasonable  compensation  as 
the  board  of  supervisors  of  such  county  may  deem  proper  to  allow.(ti;) 

By  the  third  section  of  the  act  of  10th  April,  1849,(0?)  authorizing  the 
election  of  local  officers  to  discharge  the  duties  of  county  judge  and 
surrogate  in  the  counties  of  Orange,  Chautauque,  Cayuga,  and  St.  Law- 
rence, Tioga,  Oneida,  Jefferson,  and  Oswe^,  it  was  provded  that  such 
local  officers  should  receive,  for  the  services  to  be  rendered  by  them 
under  the  provisions  of  the  act,  such  compensation  as  should  be  allowed 

(»)  &  L.  184T,  307. 

(<)  The  section  farther  confinns  the  proceediDga  of  those  boards  of  superyisors  which  had 
already  acted  fai  the  premises. 

(m)  a  L.  1847,  312;  1 R.  S.  (5th  ed.)  903,  sec.  4. 

v)  1  S.  &  (5th  ed.)  903.  sec.  5. 

W)  1  S.  a  (5th  ed.)  903,  sea  6. 

;«}  B- L.  1M9, 437 ;  seeon^pilS. 
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to  them  respectively  by  the  boards  of  supervisors  ia  the  said  respective 
counties. 

The  acts  of  March  28, 1854,  to  authorize  the  election  of  a  local  officer 
to  discharge  the  duties  of  county  judge  and  surrogate  in  the  county  of 
Sullivan;(y)  of  April  8,  1855,  to  authorize  the  election  of  local  officers 
to  discharge  the  duties  of  county  judge  and  surrogate  in  the  county  of 
Washington  ;(z)  and  of  April  16th,  1858,  relative  to  the  election  of  a 
special  judge  for  the  county  of  Tompkins,(a)  contain  the  same  provision 
for  the  compensation  of  the  officers  whose  election  is  authorized  by  those 
acts  respectively.  The  act  of  April  2d,  1857,(4)  to  provide  for  the  ap- 
pointment and  election  of  a  surrogate,  separate  from  the  county  judge  of 
the  county  of  Cattaraugus,  provides  that  such  officer  shall  receive  an 
annual  salary,  to  be  fixed  by  the  board  of  supervisors  of  the  county,  and 
paid  quarterly  at  the  end  of  each  quarter  of  the  year,  and  that,  after  be- 
ing so  fixed,  such  salary  shall  not  be  increased  or  diminished  during  the 
term  of  office  of  the  incumbent. 

By  the  act  of  the  19th  April,  1855,  the  board  of  supervisors  of  the 
county  of  Chautauque,  at  their  annual  meeting  in  each  year,  are  au- 
thorized to  make  such  allowance  to  the  surrogate  of  said  county,  in 
addition  to  his  salary,  as  in  their  judgment  shall  be  adequate  to  meet 
the  expenses  of  his  office  during  the  year,  out  of  the  surplus  eai4iinga 
of  the  office,  after  paying  the  salary  of  the  surrogate.(c) 

By  the  second  section  of  the  "Act  in  relation  to  the  fees  and  com- 
pensation of  certain  officers  in  the  city  and  county  of  New  York," 
passed  December  10, 1847, (d)  it  is  provided  that  there  shall  be  allowed  to 
the  surrogate  of  the  city  and  county  of  New  York  a  salary,  at  and  after 
the  rate  of  three  thousand  dollars  a  year,  as  his  compensation  for  all 
services  whatever  which  he  may  perform  as  such  surrogate  or  by  virtue 
of  his  office.(e)  * 

By  the  sixth  section  of  the  same  act,  the  supervisors  of  the  said  city 
and  county  of  New  York  may,  at  any  time  in  the  year  one  thousand 
eight  hunared  and  forty -seven,  and  in  every  second  year  after  the  year 
one  thousand  eight  hundred  and  forty-seven,  increase  or  diminish  the 
salary  of  the  said  surrogate  as  fixed  by  the  act — no  such  increase  or 
diminution  to  vary  said  salary  more  than  five  hundred  dollars  from 
the  sum  at  which  it  is  fixed  by  the  act — ^and  any  such  increase  or  dimi- 
nution to  take  effect  on  the  first  day  of  January  next  after  the  same 
shall  be  so  made  by  the  said  board.(/) 

By  the  seventh  section  of  the  same  act,  the  board  of  supervisors  fixes, 
and  may,  from  time  to  time,  change  the  salaries  to  be  paid  to  the 
assistants  of  the  surrogate  of  the  county  of  New  York,  the  appointment 
of  whom  is  provided  for  by  the  act,  but  no  such  salary  is  to  exceed  the 
rate  of  twelve  hundred  dollars  a  year.(^)  By  an  act  of  the  legislature, 
of  the  14th  April,  1860,  entitled  ''An  act  to  amend  the  above-mentioned 

(y)  a  L.  1854,  ch.  88,  p.  169,  sec.  3.         (z)  8.  L.  1865,  ch.  148,  p.  228. 

(a)  S.  L.  1858,  ch.  279,  p.  438.  (h)  S.  L.  185t,  ch.  236,  toL  1,  p.  495. 

(e)  S.  L.  1855,  1068,  ch.  561 ;  1  R.  S.  (5th  ed.)  881. 

(d)  8.  L.  184*7,  VOL  2,  560.  (e)  1  K.  S.  (6th  ed.)  893,  sec.  2U, 

(/)  1  B.  S.  (6th  ed.)  893,  see.  278. 

(i)B.L.  1847,  YOL  2,  660;  1  B.  &  (501  ed.)  894,  sec  279. 
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«5t,"  this  section  is  amended  by  adding  thereto  as  follows  :  "  The  salary 
of  the  chief  clerk  in  the  office  of  the  surrogate  of  the  city  and  county 
of  New  York,  shall  be  twenty-five  hundred  dollars  per  year,  to  take 
effect  on  the  first  day  of  January,  1860."(A) 

The  eleventh  section  of  the  same  act  provides  that  no  account  for 
the  comj^ensation  for  services  of  anv  assistant,  to  be  appointed  under 
and  by  virtue  of  the  act,  shall  be  allowed,  until  such  assistant  shall 
have  certified,  on  oath  or  affirmation,  that  the  services  have  been  per- 
formed for  which  such  account  may  be  rendered,  and  that  he  has  not 
in  any  way,  directly  or  indirectly,  paid  or  given,  nor  contracted  to  pay 
or  give,  any  reward  or  compensation  for  his  office  or  employment,  or 
the  emoluments  thereof.(i) 

By  the  fourteenth  section  of  the  same  act,  the  salary  of  the  surrogate 
and  his  assistants,  therein  before  provided  for,  and  which  might  there- 
after be  provided  for  by  the  board  of  supervisors  of  the  said  city  and 
county,  under  and  by  virtue  of  the  act,  is  to  be  paid  out  of  the  fees, 
perquisites,  and  emoluments  received  from  the  surrogate  into  the  treas- 
ury of  said  city  and  county,  subject  to  the  limitation  afcerwards  pre- 
scribed in  the  act,  upon  the  warrant  of  the  comptroller  of  the  said  city 
and  county,  in  quarter-yearly  payments,  unless  a  different  period  for 
such  payments  is  fixeil  by  the  said  board  of  supervisor3.(y) 

By  the  fifteenth  section  of  the  same  act,  any  contingent  expanses 
necessarilv  incurred  by  the  surrogate,  and  for  which  the  common 
council  of  the  city  of  If ew  Yor^  shall  make  appropriation,  are  to  be 
paid  out  of  the  fees,  perquisites,  and  emoluments  received  from  the  sur- 
rogate into  the  treasury  of  the  city  and  county  of  New  York,  on  the 
warrant  of  the  comptroller  of  said  city  and  county. (4) 

And  by  the  sixteenth  section,  the  comptroller  of  the  said  city  and 
county  is  to  keep  a  separate  and  distinct  account  of  all  fees,  perquisites, 
and  emoluments  received  from  the  surrogate,  and  of  all  disbursements 
on  account  of  his  office,  for  the  salary  of  the  principal  officer  and  assist- 
ants therein,  and  for  the  aforesaid  contingent  expenses  thereof ;  and 
no  greater  sum  is  to  be  paid  in  any  one  year,  for  such  disbursements 
for  the  said  office,  llian  shall  be  received  into  the  treasury  of  the  said 
dty  and  county,  on  account  of  the  fees,  perquisites,  and  emoluments 
accruing  at  such  office  during  such  year,  which  year  is  to  be  taken  to 
mean  the  period  fix)m  the  first  day  of  January  to  the  thirty -first  day 
of  December  next  following,  both  inclusive.(Z) 

In  the  county  of  Kings,  the  board  of  supervisors  is  to  audit  and 
allow,  as  compensation  to  the  clerk  or  clerks  authorized  by  the  act  of 
March  80th,  1849,  above  quoted,  to  be  appointed  by  the  surrogate  of 
the  county,  for  the  performance  of  his  or  their  duties,  a  sum  not  ex- 
ceeding in  amount  the  balance  of  the  fees  and  emoluments  by  law 
allowed  to  be  received  for  the  benefit  of  the  county,  and  actually  paid 


A)  &  L.  I860,  ch.  406,  p.  f  03. 

(•S  8.  L.  1847,  563 ;  1  R.  &  (6th  ed.)  896,  sec.  286. 

(;)  1  R.  a  (6tfa  ed.)  806,  sea  280. 

(I()  1  a.  a  (6th  ed.)  896,  see.  290. 

^  1  S.  a  (6th  ed.)  896,  see.  291. 
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into  the  treasury  thereof  by  the  said  surrogate,  after  deducting  there- 
fix>m  the  amount  fixed  by  the  board  of  supervisors,  to  be  paid  to  said 
surrogate  for  his  salary ,(m^ 

By  the  act  of  the  21st  March,  1856,  in  relation  to  the  office  of  sur- 
rogate of  the  county  of  Otsego,  the  clerk-hire  to  be  allowed  to  the  sur- 
rogate of  the  county  of  Otsego  by  the  board  of  supervisors  of  the 
county,  if  a  derk  be  actually  employed  by  the  surrogate,  is  limited  to 
three  hundred  dollar8.(n) 

By  the  act  of  the  18th  April,  1857,  relating  to  the  Surrogate's  Court 
of  the  county  of  Erie,  providing,  among  other  things,  for  the  appoint- 
ment of  a  clerk  of  the  Surrogate's  Court  of  that  county,  it  is  enacted 
that  the  clerk  of  the  Surrogate's  Court  shall  receive  a  salary  for  his 
services,  pavable  quarterly,  on  the  last  days  of  March,  June,  September, 
and  December,  in  each  and  every  year;  that  the  board  of  supervisors 
of  the  said  county  shall,  at  their  next  special  or  annual  meeting,  fix  the 
amount  of  the  salary  of  such  clerk;  that  the  same,  when  so  fixed,  shall 
not  be  altered  or  changed  oflener  than  once  in  two  years,  and  that  the 
board  of  supervisors  shall,  at  each  annual  meeting  thereof  thereafter 
held,  make  provision  for  the  payment  of  the  said  salary .(o) 

OF  THE  SECURITY  REQUIRED  OF  SURROGATES.  AND  THE  PROSECUTION 
I  OF  THEIR  OFFICIAL  BONDS. 

The  Revised  Statutes  contain  the  following  provisions,  regulating 
the  security  to  be  given  by  surrogates : 

Sec.  144.  [Sec.  87.]  Every  person  hereafter  appointed  [now  elected] 
to  the  office  of  surrogate  of  any  county,  shall,  within  twenty  days  after 
receiving  notice  of  such  appointment,  execute  to  the  people  of  this 
state,  with  two  or  more  sureties,  being  freeholders,  a  joint  and  several 
bond,  conditioned  for  the  faithful  performance  of  his  duty,  and  for  the 
application  and  payment  of  all  moneys  and  efiects  that  may  come  into 
the  hands  of  such  surrogate  in  the  execution  of  his  office.  The  bond 
of  the  surrogate  of  the  city  and  county  of  New  York  shall  be  in  the 
penal  sum  of  ten  thousand  dollars;  of  every  other  surrogate,  in  the  sum 
of  five  thousand  dollars^) 

Sec  145.  [Sec.  88.]  The  clerk  of  the  county  for  which  such  surro- 
gate shall  have  been  appointed,  shall  be  the  judge  of  the  sufficiency  of 
the  sureties ;  and  in  case  he  shall  be  satisfied  by  the  oath  of  the  sure- 
ties, or  otherwise,  that  they  are  good  and  sufficient,  he  shall  indorse  on 
the  bond  a  certificate  of  his  approval,  and  file  such  bond  in  his  office, 
there  to  remain  a  matter  of  record.(j) 

By  the  act  requiring  officers  acting  as  surrogates  to  give  security, 
passed  April  14th,  1858,  every  county  judge,  special  county  judge,  or 
other  officer  elected  or  appointed  under  any  law,  or  by  any  proper 
authority  in  this  state,  and  authorized  to  act  as  surrogate,  is  required, 

{m)  S.  L.  1849,  236,  ch.  173,  sea  2;  1  R.  &  (5th  ed.)  880,  sec.  186. 

In)  S.  L.  1856,  ch.  45,  sea  3,  pi  46 ;  1  R.  S.  (5th  ed.)  881,  sec.  190. 

(0)  S.  L.  1857,  ch.  789,  sea  4,  toL  2,  p.  759 ;  I  R.  8.  (5th  ed.)  882,  sea  194. 

(p)  1  R.  8.  382;  5th  ed.  880;  1  R.  a  (3d  ed.)  pt  1,  tit  2,  ch.  12,  art  6,  sec.  119,  p.  437« 

(?)  lb. 
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Iwfore  entering  upon  or  discharging  any  of  the  duties  of  surrogate,  to 
execute  a  bond,  in  the  same  manner  and  with  the  same  conditions  as 
are  required  of  surrogates  by  the  above  sections  of  the  Bevised  Stat- 
utefl.(r) 

By  an  act  of  the  legislature,  of  the  10th  March,  1847,(«)  the  board 
of  supervisors  of  the  city  and  county  of  New  York  are  authorized 
isod  empowered  to  require  from  the  surrogate  of  the  city  and  county 
of  New  York,  and  from  any  of  his  assistants,  such  security,  for  the 
£sdthful  performance  of  his  duty,  as  to  the  said  board  of  supervisors 
m^  seem  necessary  and  proper. 

By  the  act  relating  to  the  Surrogate's  Court  of  the  county  of  Erie, 
passed  April  18,  1857,  every  person  elected  or  appointed  to  the  office 
of  surrogate  of  the  county  of  Erie  is  required,  before  he  enters  upon 
ihe  duties  of  his  office,  to  execute  to  the  people  of  this  state  a  bond^  in 
the  penal  sum  of  ten  thousand  dollars,  conditioned  and  to  be  approved 
as  fiurrogates'  bonds  are  required  by  law  to  be  conditioned  and  approved; 
and  the  act  further  provides  that  the  surrogate  of  the  saia  county 
ahall  be  liable,  on  his  official  bond,  for  all  the  acts  of  the  clerk,  the 
appointment  of  whom  is  provided  for,  and  whose  duties  are  prescribed 
by  the  act,(/)  in  the  same  naanner  and  to  the  same  extent  as  if  the  said 
acts  had  been  done  and  performed  by  the  said  surrogate.(u) 

With  respect  to  suits  on  the  official  bonds  of  surrogates,  the  Bevised 
Statutes  provide,  that  whenever  the  surrogate  of  any  county  shall  be 
guilty  of  any  default  or  misconduct  in  his  office^  the  party  aggrieved 
thereby  may  apply  to  the  Court  of  Chancery(v)  for  leave  to  prosecute 
the  omcial  bondl^of  such  surrogate.  The  application  must  oe  accom- 
panied by  the  same  proof  required  by  law  in  proceedings  on  sheriff's 
C)ond8;  and  upon  such  leave  being  granted,  the  applicant  is  authorized 
to  prosecute  such  bond  in  the  name  of  the  people  of  this  state,  in  the 
Supreme  Court  only,  in  the  same  manner,  with  the  like  effect,  and  sub- 
ject in  all  respects  to  the  provisions  of  law  in  respect  to  suits  on  the 
official  bonds  of  sheriff ;  and  the  Supreme  Court  possesses  the  same 
powers  in  relation  to  such  suits.(t/7) 


OF  THE  LOCALITY  OF  THE  OFFICE  OF  SUBROGATE,  AND  THE  OATH  OF 

OFFICK 

The  surrogate  is  a  local  officer,  and  is  confined  in  the  execution  of 
his  duties  to  the  county  for  which  he  is  eleeted.(x) 

Before  entering  on  the  duties  of  his  office,  and  within  fifteen  days  after 
notice  of  his  election,  or  within  fifteen  days  after  the  commencement  of 
his  term  of  office,  the  surrogate  is  required  to  subscribe  and  take  the 


t 


r)  &  L.  1858,  ch.  213,  p.  387 ;  i  B.  S.  (5th  ed.)  882,  sec.  197. 
V)  S.  L.  1847,  560,  sea  13;  I  B.  &  (6th  ed.)  896,  see.  288. 
(i)  See  tmUf  p.  IS. 


(It)  &  L.  1857,  oh.  789;  yoL  2,  p.  758,  aecs.  1,  5;  1  B.  S.  (5th  ed.)  881,  882. 
&  L,  1847,  323. 


Now  to  the  Supreme  Court    See  *'  Act  in  relation  to  tbe  judiciary,"  art  3,  sec.  16; 


(w)  2  B.  S.  479;  3  K  &  (5th ^d.)  78L 

(x)  See  1  K  a  101;  6th  ed.  383,  sec.  9  [sec  11]. 


24  SPECIFIC  POWERS  AND  DUTEBS  OF  SUBQOaATEa 

constitutional  oath  of  office,  which  must  be  filed  in  the  office  of  the 
clerk  of  the  county  .(y) 

By  law,  the  surrogate  of  the  county  of  Otsego  is  required  to  hold  his 
office  in  the  building  erected  by  the  supervisors  of  the  county  for  the 
purpose  of  a  surrogate's  office  and  for  the  accommodation  of  the  surro- 
gate and  county  clerk,  and  he  has  no  authority  to  hold  his  office  at 
any  other  place,  so  long  as  the  said  building  is  reserved  by  the  county 
for  his  accommodation.(a) 


OF  THE  SPECIFIO  POWERS  AND  DUTIBS  OF  SI7RR0GATES. 

The  first  title  of  the  second  chapter  of  the  third  part  of  the  Eevised 
Statutes,  entitled  "  Of  Surrogates'  Courts,"  provides  as  follows : 

Sec.  1.  Every  surrogate  who  shall  have  duly  qualified,  by  taking 
the  oath  and  executing  the  bond  required  by  law,  shall  hola  a  court 
within  the  limits  of  the  county  for  which  he  was  appointed,  and  shall 
have  power : 

1.  To  take  the  proof  of  wills  of  real  and  personal  estate,  in  the  cases 
prescribed  hy  law ;  and,  also,  to  take  the  proof  of  any  will  relating  to 
real  estate  situated  within  the  county  of  such  surrogate,  when  the  tes- 
tator in  such  will  shall  have  diedout  of  this  state,  not  being  an  inhabit- 
ant thereof,  and  not  leaving  any  assets  therein ; 

2.  To  grant  letters  testamentary  and  of  administration  ; 

8.  To  direct  and  control  the  conduct,  and  settle  the  accounts  of  ex- 
ecutors and  administrators ; 

4  To  enforce  the  payment  of  debts  and  legades,  and  the  distribution 
of  the  estates  of  intestates ; 

6.  To  order  the  sale  and  disposition  of  the  real  estates  c^  deceased 
persons ; 

6.  To  administer  justice  in  all  matters  relating  to  the  affairs  of  de- 
ceased persons,  according  to  the  provisions  of  the  statutes  of  this  state ; 

7.  To  appoint  guardians  for  minors,  to  remove  them^  to  direct  and 
control  their  conduct,  and  to  settle  their  accounts,  as  prescribed  by 
law; 

8.  To  cause  the  admeasurement  of  dower  to  widows : 

Which  powers  shall  be  exercised  in  the  cases  and  in  the  manner 
prescribed  by  the  statutes  of  this  state.(a) 

It  is  difficult  to  say  what  direction  and  control  over  executors  and 
administrators  was  intended  to  be  given  to  the  surrogates  by  the  above 
third  subdivision  of  this  section,  it  has  been  determined  that  its  gen- 
eral language  is  not  to  be  construed  in  such  a  manner  as  to  give  to  a 
surrogate  the  power  to  direct  and  control  the  conduct  of  executors  and 
administrators,  relative  to  suits  and  proceedings  in  other  courts,  Thus^ 
where  an  application  was  made  by  a  legatee  to  the  surrogate,  for  an 
order  directing  the  executor  to  desist  from  the  further  defence  of  an 
action  upon  certain  promissory  notes  of  the  testator,  alleged  by  the 

(y)  1  R.  S.  119.  20 ;  6th  ed.  410,  seo.  24. 

(«)  S.  L.  1856,  cb.  45,  sec.  2,  p.  45 ;  1  R.  S.  (5th  ed.)  881»  aec  189. 

^)  2  R.  S.  220;  a  R.  &  (6th  ed.)  362,  sec  L 
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petitioner  to  be  due,  and  which,  if  they  were  to  be  charged  upon  the 
property,  would  render  the  estate  insufficient  to  pay  the  debts  and 
general  legacies,  and  also  to  desist  from  the  further  prosecution  of  a 
suit  in  Chancery,  brought  by  the  executors  for  a  discovery  of  the  con- 
sideration of  the  notes,  and  from  any  further  proceedings  to  resist  the 
claim  of  the  holder  and  owner  of  the  notes,  until  the  residuary  lega- 
tees, for  whose  benefit  the  claim  was  resisted,  should  give  security  to 
indemnify  the  estate  of  the  testator  against  the  costs  and  charges  of 
the  litigation,  it  was  held,  on  appeal,  that  the  surrogate  had  not  juris- 
diction to  make  the  order.(&)  Tne  words  of  the  stibdivision,  however, 
are  general,  and  would  seem  to  be  directly  applicable  to  a  case  in 
which  an  executor  persists  in  exercising  the  functions  and  discharging 
the  duties  of  his  trust  erroneously  or  irregularly.  And  any  person 
who  suffers  an  injury  by  the  erroneous  action  of  the  executor  in  his 
proceedings  in  the  surrogate's  office,  may  lawfully  call  upon  the  surro- 
gate to  control  his  conduct.  Thus,  i^  in  making  out  an  mventory,  the 
executor  should  adopt  an  erroneous  principle,  it  seems  that  he  may  be 
controlled  by  the  surrogate.(c) 

In  Jennings  v.  Phelps^  odmiaixbraJUyry  dkc.,{d)  the  petitioner  filed  his 
petition,  praying  for  an  account  and  for  payment  of  his  demand.  The 
surrogate  declined  to  make  a  decree  for  the  payment;  but,  as  the  peti- 
tioner had  not  presented  his  demand  to  the  administrator  within  six 
months  firom  the  publication  of  the  notice  for  the  exhibition  of  claims 
under  the  statute,(e)  and  the  administrator,  therefore,  appeared  to  be  at 
liberty  to  discribute  the  estate  before  suit  brought  on  the  claim,  the 
surrc^te,  to  protect  the  applicant,  directed  that  the  order  dismissing 
the  petition  for  payment  should  provide  that  the  administrator  refi*ain 
fix>m  distribution  for  the  period  of  thirty  days,  within  which  time  the 
petitioner  might  bring  his  action  at  law. 

Under  the  above  seventh  subdivision,  empowering  the  surrogate  to 
direct  and  control  the  conduct  of  guardians,  and  to  settle  their  accounts 
where  a  guardian  has  been  superaeded  and  a  new  guardian  has  been 
appointed  in  his  place,  upon  proceedings  taken  to  compel  the  former 
guisLrdian  to  account,  the  surrogate  has  the  power  not  only  to  settle  the 
account  of  such  former  guardian,  to  ascertain  and  declare  the  quantity, 
quality,  and  condition  of  the  ward's  property,  and  the  balance  due  to 
him  from  the  guardian,  but  to  decree  ana  adjudge  the  time  when,  the 

Serson  to  whom,  and  the  manner  in  which  the  same  shall  be  paid  or 
elivered  over.(/)  "  The  power  to  direct  and  control  the  conduct  of 
guardians,"  says  Mr.  Justice  Brown,  in  Seaman  v.  Duryea,{g)  "  cannot 
be  a  barren  power.  To  direct  and  control,  is  to  govern  and  to  command ; 
and  the  authority  to  appoint  and  to  remove  guardians  or  other  trustees, 
and  to  direct  and  control  their  conduct,  given  by  law  to  a  court  of 
justice,  must  comprehend  the  power  to  compel  them  to  do  whatever 
the  law  requires  tney  should  do,  or  it  comprehends  nothing.  If  it  bo 
just  and  lawful  that  a  trustee,  upon  the  expiration  of  his  trust,  should 

(&)  Jn  the  MaHer  of  Pmker,  1  Barb.  Gh.  Bep.  154. 

(c)  BUsB  ▼.  Shddon,  1  Barb.  Sup.  Gt.  Rep.  162. 

(<0  1  Bradil  8arr.  Bep.  485.  (e)  2  B.  S.  89 ;  3  B.  &  (5th  ecL)  176. 

(/)£bcMnaiiY.i>iaryM,10Barb.Sup.Ct.B.623.       {g)  Supra, 
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pay  and  deliver  over  the  trust  money  or  property  to  his  successor,  or 
to  his  cestui  que  trust,  then  the  tribunal  or  officer  naving  the  direction 
or  control  of  his  conduct^  has  the  right  to  make  an  order  or  decree 
that  it  shall  be  done." 

The  surrogate  has  no  jurisdiction  to  accept  the  resignation  of  an 
executor  or  administrator,  or  to  revoke  his  letters  testamentary  or  of 
administration,  or  to  remove  him  from  his  trust,  except  in  the  special 
cases  provided  for  by  law.  There  is  no  statute  which  authorizes  him 
to  revoke  letters  of  administration,  because  the  administrator  is  about 
to  remove  from  the  village  in  which  he  resides,  or  because  he  may  find 
it  inconvenient  to  act  further  as  administrator.  And  if  the  surrogate 
accept  the  resignation  of  an  executor  or  administrator,  or  revoke  his 
letters  in  a  case  not  specified  in  the  statutes,  and  appoint  a  new 
administrator  of  the  goods,  ko.,  of  the  deceased,  the  first  executor  or 
administrator  will  be  recognized  as  still  the  lawful  executor  or  admin- 
istrator,  and  no  right  or  power  will  be  recognized  in  the  new  adminis- 
trator to  represent  the  estate  of  the  decedent(A) 

Nor  has  the  surrogate  authority  to  remove  a  guardian,  or  to  accept 
the  resi^ation  of  a  guardian  appointed  by  nimself,  and  appoint 
another  m  his  place,  or  to  compel  a  guardian  to  account,  except  in  the 
particular  cases  specified  in  the  statute  on  this  subject ;  and  where  the 
surrogate  appointed  a  new  guardian  in  the  place  of  the  guardian 
appointed  by  the  Court  of  Ghancerv,  and  proceeded  to  settle  the 
account  of  the  old  guardian,  it  was  neld  that  the  whole  proceedings 
were  void  for  want  of  jurisdiction.(i) 

The  surrogate,  however,  in  respect  to  minors  residing  in  his  county, 
has  the  same  extent  of  authority,  as  to  the  appointment  of  guardisms, 
as  was  possessed  by  the  late  Court  of  Chancery,  whose  jurisdiction 
was  commensurate  with  that  of  the  English  Court  of  Chancery .(y) 

The  surrogate  has  not  jurisdiction,  upon  a  summary  application  to 
him,  to  compel  an  administrator  to  deliver  over  property  to  the  owner 
thereof,  which  property  has  been  taken  possession  of  by  him  as  a  part 
of  the  estate  to  be  administered  by  him,  although  his  claim  to  such 
property  is  wholly  unfounded,  or  is  merely  colorable.(A) 

The  surrogate  has  not  any  authority  to  inquire  into  or  settle  the 
rights  of  the  heirs  at  law  to  property  of  the  decedent  in  the  hands  of 
^  executor  or  administrator.  The  powers  and  duties  of  surro^tes 
.are  prescribed  by  law,  and  do  not  include  the  power  to  adjudicate 
between  the  heir  and  personal  representative.(/) 

By  the  act  of  April  10, 1850,  **  to  provide  for  the  settiement  of  the 
accounts  of  testamentary  trustees,"  amending  the  Bevised  Statutes,(m) 
jurisdiction  is  conferred  upon  the  surrogate  of  the  county  in  which  any 
last  will  or  testament  shall  have  been  proved,  to  settle  the  accounts  of 
any  trustee  created  by  such  last  will  or  testament^  or  appointed  by  any 
competent  authority  to  execute  any  trust  created  by  any  such  last 
will  or  testament,  or  of  any  executor  or  administrator  with  the  will 

(H)  FUm  T.  Chase,  4  Denio,  84.  (%i  Matter  of  Dyer,  an  infamt,  5  Paige,  534. 

Ol  Expairte  Dawaon,  3  Bradf.  Suit.  Rep.  180.    (ft)  MamUm  ▼.  Panlding,  10  Paige,  40. 
U)  ShUrmBoy  ▼.  Cooper,  16  Baib.  Sup.  Ct  Bep.  566. 
(m)  S.  L.  1860,  687 ;  3  B.  &  (6th  ed.)  181,  fleo.  72  [seo.  66]. 
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annexed,  anthorized  to  execute  any  snch  trust  upon  a  voluntair 
accounting  by  such  trustee,  executor,  or  administrator  with  the  wiU 
annexed,  in  thebmanner  provided  by  law  for  the  final  settlement  of  the 
accounts  of  executors  ana  administrators. 

With  respect  to  the  jurisdiction  in  cases  of  the  erection  of  a  new 
county,  it  was  provided,  by  an  act  of  1848,  that  in  all  cases  of  the  erec- 
tion of  a  new  county  hereafter,  the  surrogate  of  such  county  may  iske 
the  proof  of  wills,  and  grant  letters  testamentary  and  of  administration, 
in  cases  where  the  deceased,  at  the  time  of  his  death,  resided  within  tiie 
territory  embraced  within  such  county  .(n) 

^  Sec  78.  [Sec.  55.]  All  letters  testamentary,  letters  of  administra- 
tion, and  letters  appointing  any  collector,  shall  be  issued  in  the  name 
of  the  people  of  this  state,  and  shall  be  tested  in  the  name  of  the  surro- 
gate or  other  officer  granting  the  same,  and  shall  be  signed  by  him,  and 
sealed  with  the  seal  of  his  office,  or  with  the  seal  of  toe  Court  of  Com- 
mon Pleas  of  such  county,  when  issued  by  the  first  judge  or  district 
attomey.(o) 

The  above-quoted  title  of  the  Bevised  Statutes  further  provides  as 
follows : 

Sec  10.   [Sec.  6.]  Every  surrogate  shall  have  power : 

1.  To  issue  subpoenas  under  his  seal  of  office,  to  compel  the  attend- 
ance of  any  witness  residing  or  being  in  any  part  of  the  ^tate,  or  the 
production  of  any  paper,  material  to  any  inquiry  pending  in  his  court, 
the  form  of  which  shall  be  similar  to  thftt  used  by  courts  of  record  in 
the  like  cases ;  [As  amended  1880,  ch.  820,  sec.  66.j(jp) 

2.  To  punish  disobedience  to  any  such  subpoena,  and  to  punish  wit- 
nesses for  refusing  to  testify  after  appearing,  in  the  same  manner  and 

(r)  &  L  1843,  236,  sec.  4;  3  B.  S.  (6th  ed.)  167,  sec  72. 

fo)  2  B.  a  SO;  3  B.  S.  (6th  ed.)  167. 

(p)  Sec  3.  The  seals  of  the  seyeral  soirogates  of  the  respectiye  cotmtiee  of  this  state,  of 
vhich  adeBcription  in  writing  has  heretofore  been  deposited  «nd  recorded  in  the  office  of  the 
secretary  of  this  state,  shall  continue  to  be  the  seals  of  the  Surrogates*  Ck>urts  of  such  coun- 
tioB  reopectirelj.    2  R.  a  221 ;  3  R.  S.  (6fh  ed.)  363. 

Sec.  4.  Whenever  a  surrogate  shall  be  appointed  for  any  county  hereafter  organized,  or 
ibr  any  county  for  which  no  surrogate's  seal  shall  have  been  provided,  he  shall,  at  his  own 
expense,  cause  a  seal  to  be  made  for  his  office,  with  such  device  as  he  shall  think  proper, 
upon  which  shall  be  inscribed  the  name  of  the  county  for  which  such  surrogate  was  ap- 
pointed, and  the  words  "  Surrogate's  SeaL"  He  shall  deliver  a  description  of  such  seal  to 
the  secretaiy  of  state^  to  be  by  him  depomted  and  recorded  in  his  office  as  part  of  the  public 
records  of  this  state ;  and  the  same  shall  thereupon  be  the  seal  of  the  Surrogate's  Court  of 
such  county.  lb. 

Sec.  6.  Whenever  the  seal  of  the  Surrogate's  Court  of  any  county  shaU  be  so  injured  that 
it  cannot  bo  conveniently  used,  the  surrogate  shall  destroy  the  same ;  and  whenever  the  sur- 
rogate's seal  shall  be  lost  or  destroyed,  he  shalC  at  his  own  expense,  provide  a  new  seal, 
similar  in  all  respects  to  such  former  seal,  and  shall  give  notice  thereof  in  writing,  to  the 
secretaty  of  state,  who  shall  file  such  notice;  and  thereupon  such  new  seal  shall  become 
^e  seal  of  the  Surrogate's  Court  of  such  county.    lb. 

The  seals  of  the  surrogates  of  the  respective  counties  of  this  state  shall  continue  to  be  the 
seals  of  the  Surrogate's  Courts  of  said  counties,  and  shall  be  kept  and  used  as  such  by  the 
county  Judge^  or  other  officer  authorized  to  perform  or  discharge  the  duties  of  the  office  of 
nrrogale;  a  description  of  said  seals  shall  be  deposited  or  reooided  in  the  office  of  the  seo- 
letary  of  stale,  iriuch  description  shall  remain  of  record.  Act  in  relation  to  the  Judiciaiy, 
a  L.  1847,  319,  art  6,  sec  72. 

By  chapter  ten  of  the  Laws  of  1866,  the  sunrogate  of  the  county  of  Chenango  was  author- 
ind  to  adopt  a  new  and  appropriate  official  seal  Ibr  the  Snirogate's  Court  in  said  oountj ; 
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to  the  same  extent  as  courts  of  record  in  similar  cases,  and  by  process 
similar  in  form  to  that  used  by  such  courts ; 

8.  To  issue  citations  to  parties  in  all  matters  cognizable  in  his  court, 
and,  in  the  cases  prescribed  by  law,  to  compel  the  appearance  of  such 
parjiea ;({()..,,  4  ., 

^  T0;^fQrce  all  lawftil  orders,  process,  and  decrees  of  his  court,  by 
atfaohment  against  the  persons  of  those  who  shall  neglect  or  refuse  to 
c;crilli{^36J(^a&>such  orders  or  decrees,  or  to  execute  such  process ;  which 
aitttQ^Qient -shall  be  in  form  similar  to  that  used  by  the  Court  of  Chan- 
cery in  analogous  cases  ;(r) 

6.  To  exemplify,  under  his  seal* of  office,  all  transcripts  of  records, 
papers,  or  proceedings  therein ;  which  shall  be  received  m  evidence  in. 
all  courts,  with  the  like  effect  as  the  exemplifications  of  the  records, 
papers,  and  proceedings  of  courts  of  record ; 

6.  To  preserve  order  in  his  court  during  any  judicial  proceeding,  by 
punishing  contempts  which  amount  to  an  actual  interruption  of  busi* 
ness,  or  to  an  open  and  direct  contempt  of  his  authority  or  person,  in 
the  same  manner  and  to  the  same  extent  as  courts  of  record.(5) 

The  authority  conferred  upon  the  surrogate,  by  the  above  4th  sub- 
divison  of  the  above  6th  section  of  the  statute,  to  enforce  all  lawful 
orders,  process,  and  decrees  by  attachment,  extends  to  orders  and 
decrees  for  the  payment  of  money.  The  lanffua^e  of  this  subdivision 
is  not  limited  in  its  application,  to  enforce  obedience  to  subpoenas,  to 
compel  witnesses  to  give  evidence,  to  the  preservation  of  order  during 
any  judicial  proceeding,  nor  to  enforce  orders  which  require  the  pro- 
duction of  wills  or  other  papers,  or  the  filing  of  inventories,  nor  to 
compel  the  appearance  of  parties,  because  the  performance  of  the  latter 
class  of  duties  is  expresslj  provided  for,  under  the  name  of  orders  and 
process  in  the  same  subdivision,  and  the  former  in  the  2d  and  6th  sub- 
aivisions  of  the  same  section ;  nor  does  the  4th  subdivision  discrimi- 
nate between  decrees  for  the  payment  of  money  and  those  for  the 
transfer  and  delivery  of  specific  property.  Neither  is  this  power,  to 
proceed  by  attachment  against  the  person,  taken  away  by  any  of  the 
provisions  of  the  act  of  the  16th  May,  1887,  concerning  the  proof  of 
wills,  Surrogates'  Courts,  &c.;(^)  but  rather  such  power  as  the  surrogate 
had  to  enforce  his  decrees,  previous  to  the  passage  of  that  act,  is  con- 
firmed and  enlarged  b^  force  of  its  provisions.  Nor  was  the  surrogate's 
power,  under  this  provision,  affected  by  the  act  to  abolish  imprisonment 

the  surrogate  to  file  in  the  office  of  the  seoretary  of  state  a  description  of  said  seal,  with  an 
impression  fh)m  the  same  impressed  thereo&  or  thereto  annexed,  and  thereafter  such  seal  to 
be  the  legal  and  official  seal  of  the  said  Surrogate's  Court,  instead  of  the  one  previouslj  in 
use.    See  1  R.  S.  313,  sec.  83. 

(g[)  The  process  of  summons  is  the  one  expressly  designated  in  the  statutes  for  compellisg 
the  return  of  an  inventory,  and  for  procuring  an  executor  to  qualify.  It  differs  in  nothing 
from  a  citation,  except  that  by  it  the  party  is  ''summoned''  instead  of  "  dted."  Formeily 
citations  ran  in  the  same  way. 

(r)  See  Doran  v.  Dempsey^  1  Bradfl  Surr.  Rep.  490 ;  Seaman  r.  Ihiryea,  10  Barb.  S.  0. 
Bep.  523 ;  8.  G.ou  app^  1  ELeman,  324;  Soaack  v.  Bogmt^  11  Paige,  603 ;  In  the  MdUer 
of  John  W.  Laiaon,  1  Duer,  696. 


(«)  2  B.  S.  221 ;  3  B.  S.  (5th  ed.)  364. 


[i)  &  L.  183T,  524.    See  wtoiL  66,  67,  3  B.  &  (5th  ed.)  366. 
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finr  debt;(u)  and  the  second  section  of  that  act,  declaring  that  its  provi- 
sions shall  not  extend  to  contempts,  to  enforce  civil  remedies,  and  the 
act  of  the  9th  May,  1846,(i;)  providing  that  in  actions  upon  contract  for 
moneys  received  by  male  persons,  in  a  fiduciary  capacity,  the  defend- 
ants "shall  be  liable  to  imprisonment  in  the  same  manner  as  in  actions 
for  wrongs,"  indicate  no  disposition  to  relax  the  law  of  imprisonment, 
in  regard  to  trustees  made  liable  for  trust  property.(t<;) 

The  act  of  the  16th  May,  1837,  *' concerning  the  proof  of  wills,"  4;c., 
"  and  Surromtes'  Courts,"  provides  as  follows : 

Sec.  61.  Whenever  any  surrogate  shall  issue  a  citation  to  any  admin- 
istrator, executor,  or  guardian,  requiring  him  to  show  cause  why  he 
should  not  be  removed  from  office,  the  surrogate  shall  have  power  to 
enter  an  order  enjoining  such  executor,  administrator,  or  guardian  from 
further  acting  in  the  premises,  until  the  matter  in  controversy  shall  be 
disposed  of.(a;) 

Sec.  62.  The  surrogate  may  adjourn  any  proceeding  pending  before 
him,  from  time  to  time,  as  the  ends  of  justice  may  require,  and  may 
administer  oaths  to  witnesses  in  any  matter  or  cause  pending  before 
him,  and  in  all  other  cases  where  it  may  be  necessary  in  the  exercise 
of  the  powers  and  duties  of  such  surrogate.(y) 

Sea  63.  After  any  decree  is  made  by  a  surrogate  for  payment  of 
money  by  an  executor  or  administrator  or  guardian,  on  application  he 
shall  msike  out  a  certificate,  stating  the  names  of  the  parties  against 
and  in  favor  of  whom  the  decree  is  made,  with  the  trade,  profession,  or 
occupation  of  the  parties  respectively,  in  their  places  of  residence,  in 
whicn  he  shall  state  the  amount  of  debt  and  costs  directed  to  be  paid 
by  such  decrea(2) 

Sec.  64.  On  such  certificate  being  filed  with  the  clerk  of  any  county, 
the  same  shall  be  entered  and  docketed  on  the  books  now  required  by 
law  to  be  provided  and  kept  for  the  purpose  of  docketing  judgments, 
the  transcripts  or  certificates  of  which  snail  be  filed  with  such  clerk, 
and  shall  thenceforth  be  a  lien  on  all  the  lands,  tenements,  real  estate, 
and  chattels  real,  of  every  person  against  whom  such  decree  shall  be 
entered,  situate  in  the  county  in  which  said  surrogate's  certificate  may 
be  filed ;  and  execution  shall  be  issued  thereon  in  the  same  manner  as 
though  the  same  was  a  judgment  recovered  in  the  Court  of  Common 
Pleas  [county  court]  of  said  county.  [-4*  amended  by  sec,  2  of  chap,  104 
of  laws  of  1844.]  The  first  section  of  chap.  104  of  laws  of  1844,  pro- 
vides that  the  64th  section  of  the  act  of  1837  is  repealed.  The  second 
section  provides  that  "  the  64th  section  of  last  said  act  shall  be"  as 
above  given.(a) 

(«)  &  L.  1831,  396.  But  see  Bosack  ▼.  BogerSf  11  Paige,  603 ;  In  the  Mailer  of  John  W. 
Latrnm^  1  Dner,  696. 

M  a  L  1846,  164.    Bee,  also,  Code,  sees,  179,  288,  289. 

(w)  Seaman  ▼.  Dwyea^  10  Barb.  Sup.  Ct  Hep.  623,  634,  per  Brown,  J.,  and  see  same  caae 
on  appeal,  1  Keman,  324. 

iz)  3  B.  a  (&th  ed.)  366,  sec.  16.  (y)  lb.,  sec.  16. 

s)  a  L.  1837,  cfa.  460,  sec.  63 ;  3  B.  a  (6th  ed.)  366,  sec.  17. 
a)  In  the  last  (8th)  edition  of  the  Bevised  Statutes  (vol  3,  p.  366)  the  64th  seotlon  of  the  law 
of  1837  is  inserted  as  contained  in  that  law,  although  in  a  note  the  section  is  stated  to  have 
been  repeided  bj  chapter  104  of  the  Uws  of  1844,  and  no  notice  is  taken  of  the  amendment  to 
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Sec.  65.  If  such  execution  be  issued,  and  returned  unsatisfied,  the 
surrogate  shall,  on  application,  assign  the  bond  given  by  such  executor, 
administrator,  or  guardian,  to  the  person  in  whose  &yor  such  decree  is 
made.  Sot  the  purpose  of  being  prosecuted.(i) 

Sec.  66.  Process  of  attachment,  or  other  compulsory  process,  author- 
ized by  law  to  enforce  the  orders,  process,  or  decrees  of  Surrogates' 
Courts,  may  be  issued  by  the  surrogate  of  one  county  to  the  officers 
required  by  law  to  serve  such  process  in  any  other  county  of  the  state 
where  it  may  be  necessary  to  serve  the  same;  and  the  omoer  receiving 
the  same  shall  have  power  and  authority  to  arrest  the  person  or  persons 
agaiust  whom  said  process  is  issued,  and  to  convey  the  person  or 
persons  so  arrested  to  the  county  and  place  where  the  writ  may  be 
returnable.(c) 

Sec.  77.  On  any  proceediaes  or  matter  in  controversy  before  a  sur- 
rogate, when  the  testimony  of  a  witness  in  any  other  state  or  territory 
of  the  United  States,  or  any  foreign  place,  is  required  by  any  party  to 
such  proceedings  or  controversy,  tne  surrogate  may  issue  a  commission 
to  take  such  testimony,  in  the  same  manner  as  by  law  the  same  may 
be  done  in  any  court  of  record.(d) 

It  is  provided  by  statute  that  issues  of  fact,  which  shall  be  joined  in 
any  Surrogate's  Court  to  be  tried  by  a  jury,  shall  be  tried  in  the  county 
court  of  the  county  in  which  said  Surrogate's  Court  is  held.(e) 

The  general  rule  of  the  Revised  Statutes,  that  all  writs  and  process 
shall  be  in  the  name  of  the  people  of  this  state,  except  where  other- 
wise provided  by  law,  applies  to  process  issued  out  of  Surrogates' 
Courts.(/) 

OP  THE  TIME  WHEN  THB  SITBBOGATE'S  COUBT  SHALL  BB  OPEN. 

The  above-mentioned  title  of  the  Eevised  Statutes,  concerning  Surro- 
gates' Courts,  contains  the  following  provision : 

Sec.  6.  [Sec.  2.]  The  Surrogates"  Courts  shall  be  at  all  times  open 
for  the  hearing  of  any  matters  within  the  jurisdiction  thereof;  and 
particularly  on  Monday  of  each  week,  it  shall  be  the  duty  of  every 
surrogate  to  attend  at  his  office,  to  execute  the  powers  and  duties  con- 
ferred on  him.(gr) 

In  the  counties,  however,  in  which  the  county  judge  performs  the 
duties  of  the  office  of  surrogate,  as  has  been  seen,(A)  Surrogates'  Courts 
may  be  held  at  the  time  and  place  at  which  county  courts,  shall  be 
held,  and  the  order  of  business  of  the  county  court,  court  of  sessions, 
and  Surrogate's  Court^  is  under  the  direction  of  the  county  judge ;  and 

the  section  made  by  the  last  mentioned  act.  In  the  -Ith  edition  of  the  Beyised  Statutes,  (vol  % 
p.  421 ,)  the  64  th  section  of  the  law  of  1837  is  stated  in  a  note  to  have  been  repealed  \>j  the  act 
of  1844j  and  neither  the  original  nor  the  amended  section  is  inserted.  In  the  third  edition  of 
the  Revised  Statutes,  (yoL  2,  p.  320,)  the  64th  section  of  the  law  of  1837,  as  amended  bj 
the  act  of  1844,  is  inserted  in  its  proper  plaee. 

(6)  3  B.  &  (6tii  ed.)  366,  sec.  19.  (c)  lb.,  sea  20. 

Id)  S.  L,  1837,  635,  637  ;  3  a  a  (5tii  ed.)  364»  sec.  11. 

le)  S.  L.  1847,  ch.  280;  3  B.  &  (6th  ed.)  365,  sec.  12. 

(/)  2  R.  S.  275,  sec.  17  {sec.  8] ;  3  R.  S.  (5th  ed.)467. 

(^)  2  R.  a  221;  3  R.  a  (Gth  ed.)368,  sec.  6  [sec  2].  (h)  Ank,  p.  16. 
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he  is  required  to  perform  the  duties  of  the  office  of  surrogate  at  such 
other  times  and  places  within  his  county  as  the  public  interests  require. 
In  the  case  of  everv-  other  officer  elected  as  surrogate,  or  to  discbarge 
the  duties  of  the  office  of  surrogate,  the  above  provision  of  the  Bevised 
Statutes  applies. 

The  sittings  of  the  Surrogate's  Court,  as  of  every  court  within  this 
state,  must  be  public,  and  every  citizen  may  freely  attend  the  same.(i) 
The  court  cannot  be  opened  or  transact  any  business  on  Sunday .(/) 

There  are  no  stated  terms  in  the  Surrogate's  Court(A;) 

OF  THE  BOOKS  AND  RECORDS  TO  BE  KEPT  BY  SITRROaATES,  THE   FILINa 
AND  PRESERVINQ  OF  PAPERS,  AND  OF  SEARCHES  AND  TRANSGRIPTa 

The  above  quoted  title  of  the  Revised  Statutes,  concerning  Surrogates' 
Ck>urts,  provides  as  follows : 

Sec.  13-  [Sec.  7.]  The  surrogate  of  each  county  shall  provide  and 
keep  the  following  books : 

1.  A  book  in  which  shall  be  fully  and  distinctly  recorded  all  wills, 
testaments,  and  codicils,  proved  before  him,  and  the  proof  thereof,  and 
in  which  he  may  also  record  any  will  relating  to  real  estate  situated 
within  his  county,  which  shall  have  been  duly  proved  before,  and 
recorded  by  any  other  surrogate,  upon  the  production  of  an  exempli- 
fied copy  of  such  record ; 

2.  A  book  in  which  shall  be  recorded,  in  like  manner,  all  letters 
testamentary  and  of  general  and  special  administration ; 

8.  A  book  in  which  shall  be  entered  all  minutes  of  other  proceedings 
bv  or  before  him,  in  relation  to  the  estates  of  deceased  {>ersons,  with 
aU  orders  and  decrees  made  by  him,  and  minutes  of  all  citations,  sub- 
poenas, attachments,  and  other  process  issued  bv  him  in  relation  to  such 
estates,  and  the  testimony  taken  by  him  in  relation  to  the  granting  or 
revocation  of  letters  testamentary  or  of  administration  ;(^ 

4.  A  book  in  which  shall  be  recorded  the  appointment  of  guardians 
for  infimts,  and  the  revocation  of  any  such  appointment ; 

5.  A  book  in  which  shall  be  entered  all  proceedings  in  relation  to 
the  admeasurement  of  dower,  and  all  orders,  reports,  and  decrees  there- 
upon. 

To  each  of  the  said  books  there  shall  be  attached  an  index  of  the 
sabjects  therein,  with  a  reference  to  the  pa^es  where  such  subjects  may 
be  found;  which,  together  with  such  books,  shall  at  all  proper  times 

(0  2  R.  &  274;  3  R.  S.  (6th  ed) 465,  sec.  1. 

C;)  2  R  a  274;  3  R.  a  (5th  ed.)  467,  sec.  16  [sec.  7]. 

ft)  Western  t.  Bomame,  I  Bradt  Sarr.  Rep.  37. 

(f)  This  proTuioii,  so  far  as  it  requires  the  surrogate  to  enter,  in  a  book  of  minutes^ 
sobpoenaa  iasued  bj  him,  is  not  always  complied  with.  The  writ  of  subpoena,  in  a  court 
exerdsiiig  Jurisdiction  over  a  large  population,  is  one  which  is  issued  daily— almost  hourly 
—often  necessarily  in  blank  as  to  the  person  to  whom  it  is  to  be  directed  and  as  to  the  day 
of  its  return ;  and  frequently  sereral  must  be  issued  in  this  manner  in  the  same  matter  or 
eoQtroyeny.  To  make  a  minute  of  each  one  is  in  many  instances  impracticabla  In  cases 
arising  under  tiie  eighth  section  of  the  act  respecting  the  public  administrator  in  the  dty  of 
Nsw  York  (2  R.  a  120X  the  uniform  practice  has  been  to  enter  a  formal  order  in  the 
minntes  for  the  issuing  of  the  subpcena. 
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be  open  to  the  inspection  of  any  person  paying  the  fees  allowed  by 
law  for  such  ezamination.(97i) 

Sec.  75.  [Sec.  57.]  The  testimony  taken  by  any  surrogate,  in  rela- 
tion to  the  proof  of  any  written  or  unwritten  will,  and  in  any  contro- 
versy relating  to  the  granting  of  letters  testamentary  or  of  administra- 
tion, or  the  revoking  of  the  same,  shall  be  reduced  to  writing,  and  shall 
be  entered  by  him  in  a  proper  book  to  be  provided  and  preserved  as 
part  of  the  books  of  his  office ;  if  taken  by  any  first  judge  of  a  county 
or  district  attorney,  the  same  shall  be  filed  in  the  office  of  the  clerk  of 
the  county .(72) 

Sec.  76.  [Sec.  68.]  Each  surrogate  shall  record  in  his  books,  to  be 
provided  by  him,  all  wills  proved  before  him,  and  all  letters  testament- 
ary or  of  administration,  and  all  letters  appointing  a  collector,  with  all 
things  concerning  the  same«  The  records  of  such  wills  and  letters,  and 
the  transcripts  thereof  duly  certified  by  the  surrogate  having  the  cus- 
tody of  such  records,  under  his  seal  of  office,  shall  be  evidence  in  all 
courts,  so  far  as  respects  any  personal  estate,  in  the  same  manner  as  if 
the  originals  were  produced  and  proved.(o) 

The  title  of  the  Revised  Statutes  relative  to  sales  of  real  estate,  by 
order  of  surrogates,  contains  the  following  provision  : 

Sec.  71.  [Sec.  60.]  The  several  surrogates  shall  record,  in  books  to 
be  provided  by  them  for  that  purpose,  all  orders  and  decrees  by  them 
maoe  upon  any  proceedings  before  them  in  relation  to  the  sale  of  real 
estate,  and  shall  file  and  preserve  all  papers,  returns,  vouchers,  and 
documents  connected  with  such  proceedmgs.(p) 

The  law  of  1837  enacts  as  follows: 

Sec.  3.  Every  surrogate  shall  keep  a  book  of  fees,  which  shall  per- 
tain to  his  office,  and  be  subject  to  inspection  in  the  same  manner  that 
his  books  of  record  are,  in  which  he  shall  enter  at  length  and  by  items 
the  fees  charged  and  received  by  him  on  all  proceedings  had  before 
him  under  the  name  of  each  intestate  or  testator.(j) 

By  the  ninth  section  of  the  "  Act  in  relation  to  the  fees  and  compen- 
sation of  certain  officers  in  the  city  and  county  of  New  York,"  passed 
December  10th,  1847,  it  is  made  the  duty  of  the  surrogate  of  the  county 
of  New  York,  to  keep  an  exact  account,  in  a  book  or  books  to  be  pro- 
vided for  that  purpose,  at  the  expense  of  the  people  of  the  city  of  New 
York,  of  all  fees,  perquisites,  and  emoluments  actually  received  by 
him  for  any  service  done  by  him  or  his  assistants  in  bis  or  their  official 
capacity,  by  virtue  of  any  law  of  this  state ;  and  of  all  fees,  perquisites, 
and  emoluments  which  such  surrogate  shall  be  entitled  to  demand  and 
receive  fix)m  any  person,  for  any  service  rendered  bv  him  or  them  in 
his  or  their  official  capacity,  pursuant  to  law.  Such  books  are  to  show 
when  and  for  whom  every  such  service  shall  have  been  performed,  its 
nature,  and  the  fees  chargeable  therefor ;  and  are  at  all  times,  during 

(m)  2  R.  S.  (4th  ed.)  420,  421 ;  a  L.  1837,  524 ;  2  R.  8.  222;  a  L.  1837,  624;  3  R.  a 
(6tti  ed.)  365,  sec.  13  [sec.  1]. 

(n)  2  R.  a  60;  5th  ed.,  vol.  3,  167,  sec.  75  [ecc.  57]. 

(o)  2  R.  a  80 ;  5th  ed.,  vol.  3,  p.  167. 

(p)  2  R.  a  110;  3  R.  a  (5th  ed.)  198,  sec.  71  [sec  60]. 

&)  a  L.  1837,  524 ;  3  R  a  (5th  ed.)  365,  sec.  13  [sea  7],  sabd.  7. 
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office  hours,  to  be  open  to  the  inspection,  without  any  fee  or  charge 
therefor,  of  all  persons  desiring  to  examine  the  same ;  and  are  to  be 
deemed  a  part  of  the  records  of  the  office,  and  are  to  be  preserved 
therein  as  other  books  of  record  are.(rj 

Under  the  Eevised  Statutes,  up  to  tne  time  of  the  law  of  1837,  the 
surrogate  was  required  to  provide  and  keep  a  book,  in  which  should 
be  entered  all  accounts  of  executors  and  administrators  settled  before 
him ;  and  also  a  book  in  which  should  be  recorded  the  accounts  ren- 
dered by  guardians  at  full  length.  By  the  second  section  of  the  law 
of  1837,(5)  these  provisions  are  repealed,  and  the  surrogate  is  required 
"  to  file  said  accounts,  and  to  record  with  his  decree  a  summary  state- 
ment of  the  same,  as  the  same  shall  be  finally  settled  and  allowed  by 
him,  which  shall  be  referred  to  and  taken  as  part  of  the  final  decree." 
For  security  of  pr^rvation,  and  for  convenience  of  reference,  the 
recording  of  accounts,  although  attended  with  some  expense,  was  a 
wise  and  salutary  requirement,  and  its  abolition  has  not  been  deemed 
any  improvement  upon  the  previous  law. 

The  above-mentioned  title  of  the  Eevised  Statutes,  concerning  Sur- 
rogates' Courts,  further  provides  as  follows : 

Sec.  14.  [Sec.  8.]  Every  surrogate  shall  carefully  file  and  preserve 
all  affidavits,  petitions,  reports,  accounts,  and  all  other  papers  belong- 
ing to  his  court ;  and  all  such  papers,  and  the  books  kept  by  him, 
shall  belong  and  appertain  to  his  office,  and  be  delivered  to  his  suc- 
cessor.(i) 

It  is  the  duty  of  the  surrogate,  upon  the  taking  of  an  account^  or 
upon  any  other  proceeding,  which  may  be  the  subject  of  an  appeal,  to 
reduce  to  writing,  and  preserve  the  evidence  and  aamissions  of  the  par- 
ties, so  far  as  to  enable  him  or  his  successor  to  make  a  correct  return  of 
the  facts,  in  case  it  shall  be  necessary,  in  consequence  of  an  appeal  to  a 
higher  tribunal.(u) 

With  respect  to  searches  and  transcripts,  the  act  of  December  14, 
1847,  to  amend  the  act  in  relation  to  the  judiciary,  contains  the  follow- 
ing provision : 

Sec.  40.  It  shall  be  the  duty  of  every  surrogate,  of  every  county 
derk,  of  the  register  of  the  city  and  county  of  New  York,  of  the  clerk 
of  every  court,  and  of  every  person  having  the  custody  of  the  records 
or  papers  in  any  public  office,  to  search  the  files,  papers,  records,  and 
dockets  in  his  office,  to  make  transcripts  from  any  such  papers,  records, 
and  dockets,  and  to  certify  to  the  correctness  of  such  transcripts  and 
searches,  when  required  to  do  so,  and  on  the  payment  or  offer  to 
pay  the  fees  chargeable  by  law  for  such  service ;  and  every  surrogate, 
clerk,  register,  or  other  officer  who  shall  neglect  or  refuse  to  make  such 
search,  transcript,  or  certificate  as  aforesaid,  when  he  shall  be  so  re- 
quired, and  the  fee  therefor  shall  be  paid  or  offered  to  be  paid,  shall 
be  deemed  guilty  of  a  misdemeanor.(t;) 

(r)  S.  L.  1847,  662 ;  1  B.  S.  (6th  ed.)  894,  sec  284. 

(«)  a  L.  1837,  624;  2  B.  S.  (6th  ed.)  365. 

(0  2  R.  a  223 ;  3  B.  S.  (6th  ed.)  366,  see.  14  [sea  8]. 

lu)  Waiiamsan  y.  WtOiamson,  6  Paige,  300. 

(v)  &  L.  1847,  YoL  2, 646, 646 ;  3  B.  S.  (6th  ed.)  481,  sec.  86.    B7  chapter  46  of  the  laws  of 
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It  has  been  already  observed  that  where  the  judgment,  decree,  or 
proceeding  of  the  Surrogate's  Court  is  to  be  proved,  it  may  be  done  by 
producing  the  original,  or  a  copy  duly  authenticated ;  and  where  the 
proof  offered  is  an  exemplified  copy,  it  is  sufficient,  and  the  party  is 
not  called  upon  to  account  for  the  nofi-production  of  the  original.(u?) 

OF  THE  EXECUTION  OF   PROCESS  ISSUED  OUT  OP  SURROGATES*  COURTS; 

AND  OP  ATTACHMENTS  FOR  CONTEMPTS. 

The  above-mentioned  title  of  the  Revised  Statutes,  concerning  Sur- 
rogates' Courts,  provides  as  follows : 

Sec.  23.  [Sec.  9.  |  Every  sheriff,  jailer,  coroner,  or  other  executive 
officer,  to  whom  any  citation,  subpoena,  attachment,  or  other  process, 
issued  by  a  Surrogate's  Court,  may  be  directed  or  delivered  for  the  pur- 
pose of  being  executed,  shall  execute  the  same  in  the  same  manner  as 
if  issued  by  a  court  of  record ;  and  for  any  neglect  or  misfeasance 
therein,  shall  be  subject  to  the  same  penalties,  actions,  and  proceedings 
as  if  the  same  had  occurred  in  relation  to  any  process  issued  by  courts 
of  record,  (a:) 

The  law  of  1837,  as  has  been  seen,  contains  the  following  provision : 

Sec.  66.  Pifocess  of  attachment  or  other  compulsory  process  author- 
ized by  law  to  enforce  the  orders,  process,  or  decrees  of  Surrogates' 
Courts,  may  be  issued  by  the  surrogate  of  one  county  to  the  officers 
required  by  law  to  serve  such  process  in  any  other  county  of  the  state 
where  it  may  be  necessary  to  serve  the  same ;  and  the  officer  receiving 
the  same  shall  have  power  and  authority  to  arrest  the  person  or  per- 
sons against  whom  said  process  is  issued,  and  to  convey  the  person  or 
persons  so  arrested  to  the  county  and  place  where  the  writ  may  be  re- 
tumablc.(y) 

The  same  law  further  provides  as  follows : 

See.  67.  All  attachments  and  other  compulsory  process  which  may 
be  issued  by  any  surrogate,  shall  be  made  returnable  to  the  county 
where  the  same  may  issue ;  and  the  tenth,,twelfth,  and  thirteenth  sec- 
tions, and  sections  sixteenth  to  thirty-second,  title  liiirteenth  of  chapter 
eighth  of  the  third  part  of  the  Revised  Statutes,  inclusive,  shall  apply 
to  attachments  issued  by  surrogates.(2) 

The  sections  referred  to  in  this  provision  are  as  follows : 

Sec.  10.  When  an  attachment  shall  be  issued,  according  to  the  pro- 
visions of  this  title,  by  the  special  order  of  any  court,  such  court  snail 
direct  the  penalty  in  which  the  defendant  shall  give  bond  for  his  ap- 
pearance to  answer.(a) 

Sec.  12.  Upon  arresting  any  defendant  upon  an  attachment,  to  an- 
swer for  any  alleged  misconduct,  the  sheriff  shall  keep  such  defendant 

1856,  it  is  provided  that  all  the  records,  books,  papers,  and  documents,  of  whatever  charac- 
ter, belonging  or  pertaining  to  the  surrogate's  office  of  the  county  of  Otsego^  shall  be  kept 
in  the  building  erected  by  the  superrisors  of  the  siud  county  for  that  purpose,  and  for  the 
accommodation  of  the  surrogate  and  county  derk.  S.  L.  1866,  p.  45 ;  1  K.  S.,  (5th  ed.) 
881,  sec.  188. 

{w)  ArUe^  p.  9 ;  Jackson  v.  Robinson^  4  Wend.  436. 

(x)  2  R.  a  223;  3  R.  S.  (5th  ed.)  367,  sec.  24  [sec.  9]. 

(y)  S.  L.  183*7,  535 ;  3  R.  8.  (5th  ed.)  366,  sea  20.    See  The  People  ▼.  PeOuim^  14  Wend.  48. 

(z)  3  R.  S.  (5th  ed.)  366,  sec.  21.  (a)  2  R  S.  536 ;  3  R.  a  (5th  ed.)  851. 
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in  his  actnal  custody,  and  shall  bring  him  personally  before  the  conrt 
issuing  the  attachment,  and  shall  keep  and  detain  him  in  his  custody, 
until  such  court  shall  have  made  some  order  in  the  premises,  unless 
such  defendant  shall  entitle  himself  to  be  discharged,  as  prescribed  in 
the  next  section,  ^ 

Sec.  18.  In  cases  where  a  sum  shall  have  been  indorsed  on  any 
attachment  issued  by  the  special  order  of  the  court,  and  where  any  sum 
shall  have  been  so  indorsed  by  any  judge  or  other  officer,  as  herein 
before  prescribed,  the  defendant  shall  be  discharged  from  arrest  on  such 
attachment,  upon  executing  and  delivering  to  the  officer  making  the 
same,  at  any  time  before  the  return-day  in  such  writ,  a  bond  with  two 
sufficient  sureties  in  the  penalty  indorsed  on  such  attachment  to  such 
officer,  by  his  name  of  office  and  his  assigns,  with  a  condition  that  the 
defendant  will  appear  on  the  return  of  such  attachment,  and  abide  the 
order  and  judgment  of  the  court  thereupon.(6) 

Sec  16.  Upon  returning  any  attachment,  the  officer  executing  the 
same  shall  return  the  bond,  if  any  taken  by  him,  of  the  defendant, 
which  shall  be  filed  with  such  attachment.(c) 

Sec  17.  The  sheriff  or  officer  to  whom  any  attachment  shall  be  de- 
livered, shall  return  the  same  by  the  return-day  specified  therein,  with- 
out any  previous  rule  or  order  for  that  purpose ;  and  in  case  of  default, 
an  attacoment  may  be  issued  against  him,  of  course,  upon  being  allowed 
by  a  judge  of  the  courts  or  by  some  officer  authorized  to  perform  the 
duties  of  Buch  judge,  upon  proof  of  such  default;  and,  in  such  allow- 
ance, the  cause  of  issuing  the  same  shall  be  stated,  and  that  the  defend- 
ant is  not  to  be  discharged  upon  bail,  or  in  any  other  manner  but  by 
order  of  the  court 

Sec  18.  The  officer  to  whom  such  last-mentioned  attachment  shall 
be  delivered,  shall  execute  the  same  by  arresting  and  keeping  the 
defendant  in  his  custody,  bringing  him  personally  before  the  court, 
and  detaining  him  in  such  custody  until  the  order  of  the  court 

Sec  19.  When  any  defendant,  arrested  upon  an  attachment,  shall 
have  been  brought  into  court,  or  shall  have  appeared  therein,  the 
court  shall  cause  interrogatories  to  be  filed,  specifying  the  facts  and 
circumstances  alleged  against  the  defendant,  and  requiring  his  answer 
thereto ;  to  which  the  defendant  shall  make  written  answers  on  oath, 
within  such  reasonable  time  as  the  court  shall  allow.  The  court  may 
receive  any  affidavits  or  other  proofs,  contradictory  of  the  answers  of 
the  .defendfant,  or  in  ponfirmation  thereof;  and,  upon  the  original 
affidavits,  such  answers  and  such  subsequent  proof  shall  determine 
whether  the  defendant  has  been  guilty  of  the  misconduct  alleged. 

Sec  20.  If  the  court  shall  adjudge  the  defendant  to  have  been  guilty 
of  the  misconduct  alleged,  and  that  such  misconduct  was  calculated  to 
or  actually  did  defeat,  impair,  impede,  or  prejudice  the  rights  or  reme- 
dies of  any  party,  in  a  cause  or  matter  depending  in  such  court,  it  shall 
proceed  to  impose  a  fine  or  to  imprison  him,  or  both,  as  the  nature  of 
the  case  shall  require.(6{)  But  in  all  cases  which  have  arisen,  or  may 
« 

<»)  3  R.  S.  537 ;  3  R.  S.  (5th  ed.)  851.  (c)  2  R.  S.  537;  $  R.  S.  (5th  ed.)  852, 

(^;  2  R.  a  538;  3  R  8.  (5th  ed.)  852. 
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'hereafter  arise  under  the  provisions  of  this  title,  the  court  or  tribunal 
ordering  such  imprisonment  may,  in  their  discretion,  (in  cases  of  ina- 
bility to  perform  the  requirements  imposed,)  relieve  the  person  or  per- 
sons so  imprisoned,  in  such  manner  and  upon  such  terms  as  they  shall 
deem  just  and  proper. (e) 

Sec.  21.  If  an  actual  loss  or  injury  shall  have  been  produced  to  any 
party,  by  tli^  misconduct  alleged,  a  fine  shall  be  imposed,  sufficient  to 
indemnity  such  party,  and  to  satisfy  his  costs  and  expenses,  which  shall 
be  paid  over  to  him  on  the  order  of  the  court.  And  in  such  case  the  pay- 
ment and  acceptance  of  such  fine  shall  be  an  absolute  bar  to  any  action 
by  such  aggrieved  party,  to  recover  damages  for  such  injury  or  loss. 

Sec.  22.  In  all  other  cases  the  fine  shall  not  exceed  two  hundred  and 
fifty  dollars,  over  and  above  the  costs  and  expenses  of  the  proceed- 
ings.(/) 

Sec.  23.  When  the  misconduct  complained  of  consists  in  the  omis- 
sion to  perform  some  act  or  duty,  which  it  is  yet  in  the  power  of  the 
defendant  to  perform,  he  shall  be  imprisoned  only  until  he  shall  have 
performed  such  act  or  duty,  and  paid  such  fine  as  shall  be  imposed^ 
and  the  costs  and  expenses  of  the  proceedings. 

Sec.  24.  In  such  case  the  order  and  process  of  ccwnmitment  shall 
specify  the  act  or  duty  to  be  performed,  and  the  amount  of  the  fine  and 
expenses  to  be  paid. 

Sec.  25.  In  all  other  cases,  where  no  special  provision  is  otherwise 
made  by  law,  if  imprisonment  be  ordered,  it  shrdl  be  for  some  reason- 
able time,  not  exceeding  six  months,,  and  until  the  expenses  of  the  pro- 
ceeding are  paid ;  and^  also,  if  a  fine  be  imposed,  until  such  fine  be 
paid ;  and  in  the  order  and  process  of  commitment,  the  duration  of 
such  imprisonment  shall  be  expressed. 

Sec.  26.  Pei-sons  proceeded  against  according  to  the  provisions  of 
this  title,  shall,  notwithstanding,  be  liable  to  indictment  for  the  same 
misconduct,  if  it  be  an  indictable  offence ;  but  tho  court  before  which 
a  conviction  shall  be  had  on  such  indictmeat,  shall  take  into  consider- 
ation the  punishment  before  inflicted  in  forming  its  sentence. 

Sec.  27.  If  the  defendant  against  whom  an  attachment  shall  have 
been  issued  and  returned,  served,  do  no  appear  on  the  return-day 
thereof,  the  court  may  either  award  another  attachment,  or  may  order 
the  bond  taken  on  the  arrest  to  be  prosecuted,  or  both.(^) 

Sec.  28.  Such  order  shall  operate  as  an  assignment  of  the  bond  to 
any  aggrieved  party,  who  shall  be  authorized  by  the  court  to  prosecute 
the  same,  and  such  party  may  maintain  an  action  thereon  in  his  own 
name,  as  assignee  of  the  sheriff  or  ofiicer  to  whom  the  same  was  given, 
in  the  same  manner  as  in  other  actions  on  bonds,  with  condition  to 
perform  covenants  other  than  for  the  payment  of  money. 

Sec.  29.  The  measure  of  the  damages  to  be  assessed  in  such  action 
shall  be  the  extent  of  the  loss  or  injury  sustained  by  such  aggrieved 
party,  by  reason  of  the  misconduct  for  which  the  attachment  was 
issued,  and  his  costs  and  expenses  in  prosecuting  such  attachment. 

. 

(«)  S.  L.  1843,  ch.  9;  3R.S.(&th  ecL)  862.  U)  2  R.  8.638;  3R  S.(6thed.)  863. 

ifi)  2  K.  S.  539  ;  3  R.  8.  (6th  ed.)  863. 
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'Sec.  30.  If  there  be  no  party  aggrieved  by  the  misconduct  for  which 
the  attachment  was  issued,  the  court,  in  case  the  defendant  shall  fail  to 
appear,  according  to  the  condition  of  the  bond  taken  on  the  arrest,  shall 
order  the  same  to  be  prosecuted  by  the  attorney-general  or  by  the  dis- 
tricts-attorney of  the  county  in  which  the  bond  was  taken,  in  the  name 
of  the  officer  who  took  such  bonJL 

Sec.  31.  In  such  case  the  whole  penalty  of  the  bond  shall  be  for- 
feited and  recovered,  and  from  the  moneys  collected  thereon  the  court 
shall  order  such  sum  to  be  paid  to  the  party  prosecuting  the  attach- 
ment, as  the  court  ordering  the  prosecution  shall  think  proper  to  satisfy 
the  costs  And  expenses  incurred  by  him,  and  to  compensate  him  for  any 
injury  he  may  have  sustained  by  the  misconduct  for  which  such  attacli- 
ment  was  issued ;  and  the  residue  of  such  money  shall  be  paid  into  the 
treasury  of  this  stata(A) 

Sec  32.  K,  on  the  return  of  executions  duly  issued  upon  any  judg- 
ment obtained  on  such  bond,  it  shall  appear  that  the  sureties  taken 
therein  were,  at  the  time  of  taking  them,  insufficient,  and  that  the 
officer  receiving  them  had  reasonable  grounds  to  doubt  their  sufficiency, 
he  shall  be  liable  in  an  action  on  the  case  to  the  party  aggrieved,  who 
may  have  prosecuted  such  suit,  for  the  amount  of  tlie  judgment  recov- 
ered by  him,  and  for  his  costs  and  expenses  in  such  suit ;  or  if  such 
suit  was  brought  by  the  attorney -general,  or  a  district-attorney,  an  ac- 
tion on  the  case  may  in  like  manner  be  brought  by  them,  in  the  name 
of  the  people  of  this  state,  for  the  amount  of  the  judgment  so  recovered ; 
and  the  same  disposition  of  the  moneys  collected  in  such  action  on  the 
case  against  such  officer,  shall  be  made  as  directed  in  the  last  section. 

An  attachment  against  a  witness  for  disobedience  of  a  subpoena, 
requiring  the  sheriff  to  arrest  the  witness,  and  bring  him  before  the 
surrogate,  "  to  testify  "  in  a  matter  pending  before  him,  is  wholly,  void. 
The  surrogate  has  not  any  power  to  issue  such  process,  and  he  will 
be  liable  in  an  action  for  false  imprisonment  for  issuing  a  subsequent 
attachment  against  the  sheriff  for  not  executing  and  returning  such 
process,  if  the  latter  be  arjested  on  the  latter  attachment.  A  witness 
may  be  arrested  and  punished  for  a  contemptuous  refusal  to  appear  and 
give  evidence,  but  the  law  does  not  authorize  his  being  brought  into 
court  forcibly  to  testify  in  any  case  whatever.(z) 

The  power  and  duty  of  the  surrogate  to  enforce,  by  process  of 
attachment,  decrees  for  the  payment  of  money  made  by  him  against 
executors,  administrators,  or  guardians,  is  now  authoritatively  estab- 
lished. In  Seaman  against  Duryea^{f)  where  a  decree  had  been  made 
by  a  surrogate  against  a  guardian  for  the  payment  to  a  new  guardian 
of  the  same  ward,  of  money  belonging  to  the  ward,  the  Court  of 
Appeals  determined  that  the  surrogate  had  jurisdiction  to  compel  the 
performance  of  the  decree,  and  the  payment  over  of  the  money  oy  the 
former  guardian,  by  process  of  attachment  against  him,  under  the 
above  section  of  the  statute.     The  doctrine  maintained  in  several  of 

iA)  2  R.  S.  539 ;  3  R.  a  (5th  ed.)  854.  (i)  Perry  y.  MiicheO,  5  Denio,  537. 
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the  cases,  (^)  and  couDtenaDced  in  another,(!)  that  the  debt  due  by  ao 
executor,  administrator,  or  guardian,  to  those  whose  monej^  or  property 
he  has  misapplied  or  wasted,  stands  upon  the  same  footing  witn  the 
honest  debts  which,  by  misfortune,  a  debtor  is  unable  to  pay,  and  that 
the  law  Las  be^n  expressly  so  framed  that  the  remedy  in  the  one  case 
should  be  no  more  severe  or  eflfective  than  in  the  other,  is  rejected  by 
the  Court  of  Appeals ;  and  the  refinement  that,  because  the  statute  of 
1837  gives  an  execution  against  the  executor,  administrator,  or  guard- 
ian,  therefore  an  attachment  will  not  lie  against  him,  upon  which  one 
of  the  cases(in)  was  decided,  remains  unnoticed  But  the  Court  of 
Appeals  fully  sustains  the  high-toned,  cogent,  and  powerful  judgment 
of  Mr.  Justice  Brown  at  special  term,  in  the  principal  case,(n)  at  once 
vindicating  the  rights  of  tne  creditor,  the  wiaow,  the  legatee,  the  next 
of  kin,  or  the  infant  ward,  against  the  unjust  executor,  administrator,  or 
guardian,  establishing  the  Surrogate's  authority,  under  the  statute  in 
question,  to  hold  executors,  administrators,  and  guardians,  upon  pain 
of  imprisonment,  to  the  £iithful  and  honest  dischar^  of  their  duties, 
and  restoring  the  former  just  policy  of  the  law,  of  visiting  with  severity 
of  punishment  the  trustee  wno  wastes  or  squanders  the  property  com- 
mitted to  his  care.  "  I  cannot  doubt,"  says  Mr.  Justice  W.  F.  Allen,, 
delivering  the  opinion  of  the  Court  of  Appeals,  '*  that  the  final  order  or 
decree  of  the  suiTogate  upon  an  accounting  from  which  an  appeal  may 
be  taken,  is  a  decree  striking  the  balance  and  directing  the  payment  of 
any  amount  found  to  be  in  the  hands  of  the  guardian,  and  for  non- 
compliance  with  which  an  attachment  may  be  issued.  lYust-moneyft 
and  property  being  kept  entirely  separate  from  the  individual  money 
and  property  of  the  guardian,  and  ready  to  be  delivered  at  any  time, 
it  was  fit  and  proper  that  disobedience  of  an  order  of  a  court  of  com« 
petent  jurisdiction  requiring  this,  should  be  treated  as  a  contempt,  and 
punished  as  such."  And  again :  "In  contemplation  of  law,  the  trust- 
fund  at  all  times  remains  in  specie  or  invested  as  required  by  law,  and 
the  money  or  the  proper  securities  are  or  should  be  in  a  situation  to  be 
delivered  over  at  once ;  and  hence,  an  order  or  decree,  directing  this 
to  be  done,  is  not  like  an  ordinary  judgment  for  a  given  amountin  an 
action  at  law,  which  can  properly  be  enforced  only  by  the  ordinary 
process  of  execution." 

The  obligations  and  liabilities  of  an  executor  or  administrator,  with 
respect  to  the  property  and  funds  in  his  hands  belonging  to  his  trusty 
are  in  all  respects  the  same  as  those  of  a  guardian.  Decrees  of  the 
surrogate  against  them,  for  the  payment  of  money  of  the  estate,  may^ 
theretbre,  in  like  manner,  be  enforced  by  attachment. 

(I;)  Hotack  t.  HogerSf  11  Paige,  603 ;  Ihran  r.  Jkvtptey^  1  Bradt  S«rr.  Bep.  490 ;  opmioa 
of  MoCkmn^  J^  in  the  MaUer  of  John  SsavuMy  quoted  hy  the  court  in  10  Barb.  Sup.  Court 
Bep.  628,  530. 

(0  Jn  the  MaUer  of  John  W.  Laison^  on  a  habeas  eofput^  1  Duer,  696. 

(tn)  In  the  MaUer  of  John  W.  Laioon^  on  a  habeas  corpus^  1  Duer^  696. 

(n)  Seaman  t.  VwryeOt  10  Barb.  Sap.  Ct.  Bep.  623^ 
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OF  THB  SURROGATE'S  POWER  TO  AWARD  COSTS. 

The  above-quoted  title  of  the  Revised  Statutes,  concerning  Surro- 
gates' Courts,  provides  as  follows : 

Sec.  24.  [Sec.  10.]  In  all  cases  of  contest  before  a  Surrogate's  Court, 
such  court  may  award  costs  to  the  party  in  the  judgment  of  the  court 
entitled  thereto,  to  be  paid  either  by  the  other  party  personally,  or  out 
of  the  estate  which  shall  be  the  subject  of  such  controversy.(o) 

The  law  of  18S7  contains  the  following  provision  : 

Sec  70.  In  all  cases  where  the  surrogate  is  authorized  by  law  to 
award  costs,  he  shall  tax  the  costs  at  the  same  rate  allowed  for  similar 
services  in  the  Courts  of  Common  Pleas.(jp) 

These  provisions  of  the  statutes  will  be  more  fully  considered,  in 
connection  with  the  subject  of  costs,  in  a  subsequent  chapter  of  this 
work.(j) 

OF  THE   COMPLETION   OF   BUSINESS   PENDING    BEFORE  A   SURROGATE, 

ON  A  VACANCY  OCCURRING  IN  HIS  OFFICE. 

The  above-mentioned  title  of  the  Eevised  Statutes  provides  as  fol- 
lows : 

Sec.  26.  [Sec.  11.]  Upon  the  office  of  any  surrogate  becoming  vacant, 
his  successor  shall  have  power  and  authority  to  complete  any  business 
that  may  have  been  b^un,  or  that  was  pending  before  such  surro- 
gated 

In  the  counties  of  Jefferson,  Oneida,  St  Lawrence,  Oswego,  Orange, 
Chautauque,  Cayuga,  and  Tioga,  and  Sullivan,  Washington,  and 
Tompkins,  as  has  already  been  seen,(5)  provision  has  been  made  for 
the  election  of  a  local  officer,  or  two  local  officers,  to  discharge  the  duties 
of  county  judge  and  surrogate,  or  the  duties  of  surrogate,  in  their 
regpective  counties,  in  cases  of  vacancy  or  inability  of  such  officers,  or 
either  of  them,  in  pursuance  of  section  fifteen  of  article  sixth  of  the 
constitution. 

OF  THE  EXCLUSIVE  JURISDICTION    OP  SURROGATES,  WITH  REFERENCE 

TO  EACH  OTHER. 

The  above-quoted  title  of  the  Eevised  Statutes,  concerning  Surro- 
gates' Courts,  provides  as  follows : 

Sec.  26.  [S^.  12.]  When  jurisdiction  shall  have  been  acquired  by 
any  Surrogate's  Court,  in  relation  to  any  matter  or  proceeding,  such 
jurisdiction  over  the  same  matter,  and  all  its  incidents,  shall  be  exclu< 
sive  of  all  other  surrogates,  except  when  otherwise  provided  by  law. 
And  whenever  any  guardian  shall  have  been  appointed,  or  any  other 
proceeding  shall  have  been  commenced,  in  relation  to  any  other  matter 
m  any  Surrogate's  Court,  all  other  proceedings  in  relation  to  such 
guardian  or  other  matter  shall  be  had  and  continued  in  the  Surrogate's 
Uourt  of  the  same  county.  (Q 

(o)  2  &  a  223 ;  3  R.  a  (6th  ed.)  36*7,  lec.  26  [aec  10]. 

(p)  a  L.  1837,  636 ;  3  R.  a  (6th  ed.)  sec.  23. 

Tq)  FlMi,  ch.'16.  (r)  2  R.  a  223;  3  R.  a  (6th  ed.)  367,  sec.  26  [sec.  Ill 

(f)  Ante,  pi  13.  (0  2  R.  a  223 ;  3  R.  S.  (6th  ed.)  367,  sea  27  [sec.  12 1. 
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OF  THE  FEES  OF  SURROGATES,  AND  OF  THEIR  DUTIES  IN  RESPECT  TO 

ACCOUNTING  FOR  THE  SAME. 

The  constitution,  (article  6,  section  20,)  as  has  been  seen,  prohibts 
any  judicial  officer,  except  justices  of  the  peace,  from  receiving  to  his 
own  use  aiiy  fees  or  perq^uisites  of  office.  The  legislature,  as  has  been 
seen,(?i)  has  made  provision  for  the  compensation  of  surrogates,  to  be 
determined  by  the  boards  of  supervisors  of  the  several  counties,  and  to 
be  paid  out  of  the  respective  county  treasuries.  The  fees  to  be  allowed 
and  received  for  services  done  or  performed  by  surrogates,  are  fixed  by 
the  act  of  May  7,  1844.  The  tariff  thereby  established  will  be  found 
at  length  in  the  appendix  to  this  volume.  The  legislature  has,  also, 
enacted  the  following  provisions  respecting  the  collection  of  such  fees, 
and  the  accounts  to  be  rendered  by  surrogates  therefor. 

Tlie  "  Act  to  provide  for  the  payment  of  certain  expenses  of  govern- 
ment, to  fix  the  salaries  of  certain  judicial  and  other  officers,  and  for 
other  purposes,"  passed  May  12, 1847,(v)  having  provided  for  the  com- 
pensation of  county  judges,  separate  officers  elected  to  perform  the  du- 
ties of  the  office  of  surrogate,  and  local  officers  elected  to  discharge  the 
duties  of  county  judge  and  surrogate,  further  provides  as  follows: 

Sec.  8.  All  county  officers  whose  compensation  is  regulated  by  this 
act,  shall  charge  and  receive  from  all  persons  the  same  fees  and  per- 
quisites for  the  performance  of  any  official  services  performed  by  them, 
as  might  have  been  charged  against  any  person  or  persons  by  any 
officer  or  officers  in  this  state,  under  any  law  in  force  on  the  thirty-first 
day  of  December,  eighteen  hundred  and  forty-six,  for  like  official  serv- 
ices; and  shall  also  receive  all  such  other  fees  and  perquisites  as  may 
hereafter  be  imposed  by  law  on  any  person  for  services  rendered  by 
any  such  officer  in  his  official  capacity.(ti;) 

The  same  act,  as  amended  by  the  act  of  March  12,  1849,(x)  further 
provides  as  follows : 

Sec.  9.  Such  county  officers  shall  in  no  case  perform  any  official 
services,  unless  upon  prepayment  of  the  fees  and  perquisites  imposed 
by  law  upon  any  person  for  services  rendered  by  such  officer  in  his 
official  capacity,  and  upon  such  payment  it  shall  be  the  duty  of  anv 
officer  to  perform  the  services  required.  They  shall,  also,  pay  over  all 
sums  so  received  by  them  for  ^uch  fees  and  perquisites,  after  deducting 
their  salaries,  to  the  treasurers  of  the  respective  counties,  on  the  first 
Monday  of  May  and  November  of  each  year.  Also,  to  render  an 
account,  giving  each  item  of  fees  received,  verified  by  their  affidavit,  to 
the  board  of  supervisors  at  their  annual  meeting  of  each  year.(y) 

The  same  act  of  May  12,  1847,  further  provides  as  follows : 

Sec.  11.  Whenever  any  public  officer  is  or  shall  be  required  by  law 
to  keep  an  account  of,  or  pay  over  to  any  county  treasurer,  or  to  the 
state  treasurer,  the  fees  of  his  office,  such  fees  shall  be  deemed  to  include 
all  fees  which  such  officer  shall  be  entitled  to  receive  for  any  act  or 

(u)  Ante,  p.  19.  (v)  S.  L.  1847,  ch.  277,  p.  309. 

(w)  S.  L.  1847,  ch.  277,  Tol.  1,  p.  313;  1  R.  a  (5th  ed.)  903,  sec.  7. 

(x)  S.  L.  1849,  ch.  96,  p.  135.  (y)  1  R.  S.  (5th  od.)  904,  sea  8. 
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duty  done  by  him  in  his  official  capacity,  whether  such  act  or  duty 
pertains  to  his  office  or  the  business  thereof,  or  not.(z) 

In  the  counties  of  Jeffiarson,  Oneida,  St.  Lawrence,  Oswego,  Orange, 
Chautaqne,  Cayuga,  and  TJoga,  all  fees  received  by  the  local  officers, 
or  two  local  officers,  authorized  to  be  elected  by  the  act  of  April  10, 
1849,  as  herein  above  recited,(a)  for  discharging  any  of  the  duties  under 
-the  actj  are  to  be  paid  to  the  county  treasurer  of  their  respective  coun- 
ties, to  be  applied  towards  the  payment  of  county  chargea(6) 

And  the  same  provision  is  made  by  the  act  to  aurhorize  the  election 
of  a  local  officer  to  discharge  the  duties  of  county  judge  and  surrogate 
in  the  county  of  Sullivan,  passed  March  28, 1854  ;(cj  the  act  to  author- 
ize the  election  of  local  officers  to  discharge  the  duties  of  county  judge 
and  surrogate  in  the  county  of  Washington,  passed  April  3,  1855  ]{d) 
and  the  act  relative  to  the  election  of  a  special  judge  far  the  county  of 
Tompkins,  passed  April  16,  1858,(e)  with  respect  to  the  fees  received 
by  the  officers  whose  election  is  provided  for  by  those  acts  respectively 
for  discharging  any  of  the  duties  under  those  acts. 

In  the  county  of  New  York,  by  the  first  section  of  the  "  Act  in  rela- 
tion to  the  fees  and  compensation  of  certain  officers  in  the  city  and 
county  of  New  York,"  passed  December  10,  1847,  all  the  fees,  perqui- 
sites, and  emoluments  of  the  surrogate,  or  which  the  surrogate  is  or 
may  hereafter  by  law  be  permitted  or  entitled  to  take  by  virtue  of  his 
office,  for  all  official  services  whatsoever  rendered  by  him,  belong  to 
and  are  for  the  benefit  of  the  city  and  county  of  New  York,  and  are  to 
be  collected  by  him,  and  accounted  for  and  paid  over  into  the  treasury 
of  said  city  and  county,  as  afterwards  provided  in  and  by  the  act ;  and 
in  lieu  of  such  fees,  perquisites,  and  emoluments,  there  is  to  be  paid  to 
the  surrogate  the  salary  allowed  by  the  act,  as  herein  above  recited,(/) 
and  no  other  salary  or  compensation  whatever.(^) 

By  the  ninth  section  of  the  same  act,  the  surrogate  is  required,  as  has 
been  seen,(A)  to  keep  an  exact  account,  in  a  book  to  be  provided  for 
that  purpose,  of  all  fees,  perquisites,  and  emoluments  actually  received 
by  him  or  his  assistants,  m  his  or  their  official  capacity,  and  of  all  fees, 
perquisites,  and  emoluments,  which  he  shall  be  entitled  to  demand 
and  receive  from  any  person  for  any  service  rendered  by  him  in  his 
official  capacity ;  such  books  to  show  when  and  for  whom  every  such 
service  shiall  have  been  performed,  its  nature,  and  the  fees  chargeable 
therefor. 

The  tenth  section  of  the. same  act  provides  that  a  transcript  of  such 
accounts,  to  be  made  in  such  form  as  shall  be  prescribed  by  the  comp- 
troller of  the  city  and  county  of  New  York,  shall  be  transmitted  by 
the  surrogate  for  each  calendar  month,  and  within  ten  days  from  the 


I 


[2)  S.  Lu  1847,  313;  1  B.  a  (5th  ed.)  904^  sec  9. 
a)  AnUj  p.  13. 
(»)  Su  L.  1849;  437. 
c)  S.  L.  1854,  ch.  88,  169;  Ante,  p.  13. 
'<Q  S.  L.  1856,  ch.  148,  p.  228. 
V)  S.  L.  1858,  ch.  279,  p.  438. 
(/)  Ante,  p.  20. 
(jf)S.L.  1847,  ch.  432,  p.  660;  1  R.  S.  (5  6cL)  893,  sea  273. 
(h)  Anie,  p.  32. 
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expiration  thereoi^  to  the  comptroller  of  said  city  and  county,  which, 
shall  be  verified  by  the  oath  of  the  surrogate  or  by  his  assistants,  which 
transcript  shall  contain  a  statement  of  all  moneys  received  by  such 
surrogate  for  fees,  perquisites,  and  emoluments,  iot  services  done  by 
him  or  his  assistants  in  his  or  their  official  capacity,  by  virtue  of  any 
law  of  this  state,  since  making  the  last  preceding  transcript  and  return, 
specifying  the  total  amount  received  from  each  person,  and  the  name 
of  each  person ;  and,  also,  a  statement  of  the  fees,  perquisites,  and  emol- 
uments which  such  surrogate  or  his  assistants  shall  be  entitled  to  de- 
mand from  any  person  for  services  rendered  in  his  or  their  official 
capacity,  by  virtue  of  any  law  of  this  state  since  making  the  last  pre- 
ceding return,  which  shaft  have  been  made  by  such  surrogate,  specify- 
ing the  amounts  chargeable  to  such  person,  the  names  of  such  persons, 
and  the  character  of  the  service  rendered ;  and  that  the  verification 
of  every  account  so  transmitted  to  such  comptroller  shall  be  positive, 
and  not  upon  information  or  belief.(t) 

The  twelfth  section  provides  that  any  officer  referred  to  in  the  act, 
(including  the  surrogate,)  who  shall  receive,  to  his  own  use,  or  neglect 
to  account  for,  in  such  mode  as  the  board  of  supervisors  of  the  city 
and  county  of  New  York  may  direct,  any  fees,  perquisites,  or  emolu- 
ments by  the  act  declared  to  belong  to  and  be  for  the  benefit  of  the 
city  and  county  of  New  York,  or  shall  neglect  to  render  to  the  said 
comptroller  an  account  of  the  fees  accruing  at  his  office,  or  to  pay  over 
the  same,  as  herein  required,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  punishable  with  a  fine  of  not  less  than  five  hundred  dollars  nor 
exceeding  five  thousand  dollars,  or  imprisonment  in  the  penitentiary 
for  a  period  not  less  than  three  months  nor  exceeding  qne  year,  or 
both,  at  the  discretion  of  the  court  before  whom  said  officer  may  be 
convicted,  and  in  addition  shall  forfeit  any  sum  that  may  be  due  to 
him  on  account  of  his  salary,  and  shall  be  liable  to  the  said  city  and 
county  in  a  civil  action  for  all  moneys  so  received,  and  not  accounted 
for  and  paid  over  into  the  $3Ceasuiy  of  said  city  and  county,  pursuant 
to  the  requirements  of  the  act 

By  the  second  section  of  the  ''  Act  in  relation  to  the  assistants  ap- 
pointed by  the  surrogate  to  the  city  and  county  of  New  York,^'  passed 
April  8,  1850,  above  quoted,(y)  authorizing  such  assistants  to  adminis- 
ter and  certify  oaths  and  affirpiations,  the  same  fees  are  to  be  collected, 
for  services  performed  under  the  act,  as  the  said  surrogate  is  authorized 
to  collect  for  such  services  when  performed  by  him,  and  are  to  be  in 
the  same  manner  accounted  for  by  nim,  and  paid  over  into  the  treasury 
of  said  city  and  oounty.(i) 

By  the  act  of  April  18, 1857,  relating  to  the  Surrogate's  Court  of  the 
county  of  Erie,  providing,  among  other  things,  for  the  appointment  of 
a  clerk  of  the  Surrogate's  Ck>urt  of  the  county  of  Erie,  ana  prescribing 
his  duties,  it  is  enacted  that  the  same  fees  shall  be  paid  K>r  services 
rendered  by  the  clerk  as  are  allowed  by  law  for  like  services  rendered 

(i)  S.  L.  1647,  ToL  2,  563,  563;  1  R.  &  (6th  ed)  896,  aeo.  286. 

0)  AtUe^  p.  18. 

(k)  &  L.  1860,  ch.  201,  p.  384;  1  R.  a  (6th  ed.)  89<  lec.  281 
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by  saiTOgates^  and  the  same,  when  so  paid  to  the  clerk,  shall  be  paid 
over  by  him  to  the  surrogate,  and  be  applied  and  disposed  of  by  nim 
as  surrogates'  fees  are  now  required  by  law  to  be  applied  and  disposed 
oi{l) 

By  the  fifth  section  of  the  act  "  respecting  the  fees  of  surrogates," 
passed  May  7, 1844,  each  surrogate  is  required  annually,  between  the 
nist  and  twentieth  day  of  January  in  each  year,  to  make  a  report  under 
oath,  and  transmit  the  same  to  the  secretary  of  state,  without  expense 
to  the  state,  of  all  his  fees  received  or  charged  during  the  year  then 
next  preceding,  stating  therein  the  gross  amount  in  every  case  where 
the  law  gives  nim  a  gross  sum ;  and  in  all  other  cases  stating  particu* 
larly  every  item  thereof,  and  showing  a  fiill  and  accurate  account  of 
all  fees  received  or  charged  arising  from  said  office  for  said  year,  and 
also  stating  the  items  and  amount  of  his  disbursements.(m) 

It  is  proper  to  state  here,  that  it  is  provided  bv  law  that  no  fee  shall 
be  taken  bv  any  surrogate  in  any  case,  when  it  snail  appear  to  him,  by 
the  oath  of  the  party  applying  for  letters  testamentary  or  of  adminis- 
tration, that  the  goods,  chattels,  and  credits  do  not  exceed  the  value  of 
fifty  dol]ars.(n) 

It  may  also  be  stated,  that  by  an  act  of  the  legislature  of  the  18th 
April,  1843,(o)  surrogates  were  required,  upon  the  written  request  of 
the  person  or  persons  liable  to  pav  the  same,  to  procure  their  bills  for 
fees  and  charges  to  be  taxed  by  the  first  judge  of  the  county  courts,  or 
by  some  other  officer  authorized  to  tax  bills  of  costs  in  the  Supreme 
Court,  residing  in  the  county  with  such  surrogate.  It  is,  perhaps,  a 
matter  of  some  doubt,  in  view  of  the  later  legislation  on  the  subject  of 
costs,  how  £ur  this  provision  is  still  applicable. 

In  the  county  of  Wayne,  by  an  act  of  the  legislature,  of  the  18th 
April,  1859,  the  board  of  supervisors  of  the  county  were  authorized,  at 
any  annual  meeting  of  the  board,  by  a  vote  of  two-thirds  of  all  the 
members  thereof,  to  abolish  the  fees  of  the  offices  of  county  judge  and 
surrogate  of  said  county,  or  of  either  of  those  offices.(p) 


OF  THE  CASES  IN  WHICH  THE  SUBROGATE  IS  DISABLED  FROM  ACnNG, 
AND   OF  THE  SUPPLYING  HIS  PLACE  IN  SUCH  CASEa 

The  first  title  of  the  third  chapter  of  the  third  part  of  the  Revised 
Statutes,  containing  general  provisions  concerning  courts  of  justice,(2) 
enacts  as  follows : 

Sec.  2.  No  judge  of  any  court  can  sit  as  such,  in  any  cause  to  which 
he  is  a  party,  or  in  which  he  is  interested,  or  in  which  he  would  be 
excluded  from  being  a  juror  by  reason  of  consanguinity  or  affinity  to 
either  of  the  parties. 

The  third  article  of  title  second  of  chapter  sixth  of  part  second  of 

(I)  &  L.  1857,  ch.  789,  toL  3,  p.  768,  sea  3;  1  R.  a  (6th  ed.)  883,  sec.  193. 

(m)  &  L.  IBU,  p.  448;  3  R.  S.  (5th  ed.)  367,  sec.  30. 

(ft)  a  L  1844,  447,  448 ;  3  R.  a  (6th  ed.)  921,  aea  22.  (o)  a  L.  184^,  oh.  20(^. 

(p)  a  L.  1859,  ch.  293,  p.  668. 

Q)  Tit  1,  cb.  3,  part  3,  2  &  a  276;  3  R.  a  (6th  ed.)  466. 
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the  Revised  Statutes,  relating  to  letters  testamentary  and  of  adminis- 
tration, provides  as  follows : 

Sec.  60.  [Sec.  48.]  No  surrogate  shall  admit  to  probate  any  will,  or 
grant  letters  testamentary  or  of  administration  in  any  case  or  upon  any 
estate,  where  he  shall  be  interested  as  next  of  kin  of  the  deceased,  or 
as  a  legatee  or  devisee  under  such  will,  or  where  such  surrogate  shall 
be  named  as  executor  or  trustee  in  such  will,  or  shall  be  a  witness 
thereto.(r) 

The  above-mentioned  first  title  of  the  third  chapter  of  the  third  part 
of  the  Revised  Statutes,  as  amended  by  the  sixth  section  of  the  act  of 
7th  May,  1844,(5)  further  enacts  that  the  provisions  of  the  above- 

2 noted  second  section  of  the  same  title  shall  not  apply  to  Surrogates' 
burts,  except  in  the  cases  enumerated  in  the  above  section  forty-eight 
[60]  of  article  third  of  title  second  of  chapter  sixth  of  part  second, 
relating  to  letters  testamentary  and  of  administration,  unless  an  objec- 
tion shall  be  taken  on  behalf  of  the  parties  interested  at  the  first  hear- 
ing or  proceedings  before  the  surrogate,  on  account  of  such  surrogate 
being  disqualified  by  virtue  of  the  said  second  section.(^) 

It  has  been  held,  also,  that  the  statute  does  not  apply  to  cases  where 
the  relative  of  the  judge  has  no  personal  interest  in  the  subject  matter 
of  the  litigation.  A  surrogate,  therefore,  for  instance,  may  appoint  a 
guardian  for  an  infent,  although  such  surrogate  is  a  relative  of  the 
person  who  is  appointed  guardian.(w) 

The  act  "  in  relation  to  the  judiciary,"  pf^sed  May  12, 1847,  provides 
as  follows : 

Sec.  81.  No  iudge  of  any  court  shall  have  a  voice  in  the  decision  of 
any  cause  in  wnich  he  has  been  counsel,  attorney,  or  solicitor,  or  in  the 
subject  matter  of  which  he  is  interested.(i;) 

With  respect  to  supplying  the  place  of  the  surrogate  in  cases  of  dis- 
ability, the  same  act,  as  amended  by  the  act  of  December  14,  1847, 
provides  as  follows : 

Sec.  82.  Whenever  any  surrogate  of  any 'county  shall  be  precluded 
from  acting  as  such  in  any  case,  by  reason  of  interest,  relationship,  by 
consanguinity  or  affinity  to  any  party  interested  therein,  so  that  he 
would  be  excluded  from  being  a  juror,  or  by  reason  of  being  a  witness 
to  any  will,  or  of  having  acted  as  counsel  in  any  cause,  and  there  shall 
be  no  local  officer  in  such  county  to  discharge  the  duties  of  such  surro- 
gate, or  where  such  local  officer  shall  also  be  incapable  of  acting  as 
such  surrogate,  by  reason  of  the  foregoing  disabilities  in  the  case  of  the 
Burroffate,  the  county  judge  of  such  county,  or,  in  case  of  his  disability 
for  like  cause,  then  the  district-attorney  of  such  county,  shall  possess 
the  power  and  exercise  the  jurisdiction  in  all  respects  in  such  case  as 
the  surrogate  of  such  county  would  be  authorized  to  possess  and  exer- 
cise, were  it  not  for  such  disability.(i6;) 


(r)  2  R.  S. 
{$)  a  L.  18 


79;  3  B.  8.  (6th  ed.)  166. 
1844,  ch.  300,  p.  448. 
(0  2  a  S.  276;  3  B.  a  (6th  ed.)  468,  aec  26  [sec.  14]. 
(tt)  Underhia  v.  Dennis,  9  Paige,  202.    See,  also,  In  the  MaUer  ofEopper,  6  Paige^  489. 
Iv)  S.  L.  1847,  vol.  1,  346;  3  R  a  (5th  ed.)  466,  sec.  8. 
(v)  a  L.  1847,  vol  2,  643,  644;  3  B.  8.  (5lh  ed.)  165,  sec.  63. 


WHEN  SURROGATE  IS  DISABLED  PROM  ACTING,  ETC.  45 

This  statute,  it  is  apprehended,  makes  provision  applicable  to  every 
county  of  the  state,  except  New  York,  for  supplying  the  place  of  the 
surrogate  in  all  cases  of  disabilities,  and  supersedes  all  the  previous  acts 
having  the  same  object  Those  acts  are,  however,  probably  still  in 
force  with  reference  to  the  surrogate  of  the  county  of  New  York,  and 
for  this  reason,  as  well  as  for  the  sake  of  completeness,  it  i^?  deemed 
advisable  to  give  them  a  place  in  these  pages.     They  are  as  follows : 

When  any  surrogate,  who  would  otherwise  be  authorizr  1  to  act, 
shall  be  so  precluded  from  acting,  (by  virtue  of  sec.  60,  [see.  1^,]  2  R. 
S.  79,  above  quoted,)  or  shall  be  so  precluded  from  acting  by  reason 
of  any  of  the  provisions  of  section  second  of  title  first  vi'  chapter 
third  of  part  third  of  the  Revised  Statutes,  upon  a  represcntati'ii  and 
due  proof  thereof  to  the  first  judge  of  such  county,  such  jud-.'  shall 
be  vested  with  all  the  powers  and  authority  of  the  surrofr.ite,  m  rela- 
tion to  the  proof  of  any  such  will,  and  the  granting  of  leit'  is  testa- 
mentary or  of  administration  thereon,  and  the  granting  oi  l^^Lurs  of 
administration  in  case  of  intestacy  ;  and  shall  retain  jurisdietiv^]!  in  such 
cases,  for  all  the  purposes  contemplated  by  this  chaptcr.(:c) 

When  the  oflSce  of  surrogate  in  any  county  shall  De  vacant,  llie  first 
judge  of  the  county  shall  act  as  surrogate  until  such  vaetuicy  bo  sup- 
plied.(y) 

In  any  case  where  a  surrogate,  who  would  have  exclusive  jurisdic- 
tion to  admit  to  probate  any  will,  or  grant  letters  testamentary  or  of 
administration  upon  any  estate,  is  a  subscribing  witness  to  said  will, 
the  same  may  be  proved  before  the  first  judge  of  the  county  ifi  which 
said  surrogate  would  have  such  exclusive  jurisdiction ;  and  i.ie  said 
first  judge  may  grant  letters  testamentary  or  of  administration,  in  the 
same  manner  and  with  the  like  effect  as  the  said  first  judge  io  author- 
ized to  do  by  the  provisions  of  the  Revised  Statutes  above  t|U()ied,  in 
cases  where  the  surrogate  is  precluded  from  acting.(2) 

Whenever  the  first  judge  of  any  county  shall  act  as  surro^-  Je,  pur- 
suant to  the  foregoing  provisions,  he  shall  possess  all  the  powers  and 
authority  of  a  surrogate,  in  the  same  manner,  under  the  same  r^.stric- 
tionsasare  herein  prescribed  in  relation  to  such  surrogate;  and  his 
orders  and  decrees  shall  in  like  manner  be  subject  to  appeal. oz; 

Whenever  it  becomes  necessary  for  the  first  judge  to  u.^e  a  seal  in 
the  execution  of  any  of  his  duties  or  powers  as  surrogate,  he  shall  be 
authorized  to  use  the  seal  of  the  Court  of  Common  Pleas  of  his  county 
without  any  charge  therefor.  All  papers,  vouchers,  and  documents 
received  by  him,  and  which  are  required  to  be  retained  by  ihe  surro- 
gate, shall  be  deposited  in  the  office  of  the  clerk  of  the  couuty.(i) 

Whenever  it  becomes  necessary  for  the  first  judge  of  any  county  to 
act  as  surrogate  thereof,  by  reason  of  a  vacancy  in  the  office  of  surro- 
gate, he  shall  use  the  seal  of  the  Surrogate  Court  of  said  coimty,  and 

(x)2K.&.19;  3  B.  a  (5th  ed.)  165,  sec.  61  [see.  49],  as  amended;   S.  L.  1813,  ch.  131 
p.  108. 

(y)  2  R  a  79;  8  B.  a  (5th  ed.)  166,  sec.  64  [sec.  50]. 
(2)  a  L.  1834,  ch.  308;  3  R.  S.  (5th  ed.)  166,  sec.  65. 
(a)  2  B.  a  79;  3  B.  a  (6th  ed.)  166.  sea  66  jsec.  51]. 
(5)  2  B.  a  79 ;  (6th  ed.)  166,  sec.  67  [sea  52]. 
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shall  file  in  the  said  surrogate's  office,  all  papers,  vouchers,  and  docu- 
ments received  by  him,  and  which  are  required  to  be  retained  by  the 
surrogate.(c) 

Whenever  any  will,  letters  testamentary  or  of  administration,  shall 
be  entitled  or  required  by  law  to  be  recorded  by  such  first  judge,  acting 
as  surrogate,  he  shall  record  the  same  in  the  books  kept  for  that  pur- 
pose by  the  surrogate,  and  shall  sign  and  certify  the  same  under  his 
own  hand.(rf)  ^ 

The  same  causes  which  preclude  the  surrogate  from  acting,  shall 
apply  equally  to  the  first  judge,  and  when  both  shall  be  thus  incapable 
of  acting,  and  when  the  office  of  both  shall  be  vacant,  the  district-at- 
torney of  the  county,  if  not  incapacitated  by  the  same  causes,  shall 
have  the  same  powers  as  are  given  by  the  preceding  sections  to  the 
first  judge,  and  shall  proceed  in  the  same  manner;  where  there  shall 
be  no  persons  capable  of  acting  under  the  provisions  of  this  title,  the 
chancellor,  (now  the  Supreme  Court,)  upon  petition,  shall  issue  a  com- 
mission to  some  suitable  person,  empowering  him  to  act  as  surrogate  in 
the  premises.(6) 

In  the  county  of  New  York,  as  has  been  seen,  there  is  not  a  county- 
judge  within  the  description  of  the  above-quoted  law  of  12th  May, 
1857.(/)  The  above  provision  of  that  law,  for  supplying  the  place  of 
the  surrogate  in  case  of  disability,  therefore,  does  not  apply  to  that 
county.  Previously  to  the  law  of  1847,  the  first  judge  of  the  county 
courts  of  the  city  and  county  of  New  York,  was  the  first  judge  of  the 
Court  of  Common  Pleas  of  the  city  and  county .(^)  By  the  seventh 
section  of  the  act  of  the  12th  May,  1847,  "  in  relation  to  the  Superior 
Court  and  the  Court  of  Common  Pleas,  in  and  for  the  city  and  county 
of  New  York,"  it  was  provided  that  the  judges  of  the  Court  of  Com- 
mon Pleas,  thereby  authorized  to  be  elected,  should  have  and  possess 
the  same  powers,  and  perform  the  same  duties,  as  the  first  judge  and 
assistant  judges  of  said  Court  of  Common  Pleas  then  had,  and  pos- 
sessed and  performed.(/i)  The  sixth  section  of  the  same  act  provides 
for  the  selection  of  the  first  judge.  The  above  sections  of  the  statutes, 
authorizing  the  first  judge  to  discharge  the  duties  of  the  surrogate, 
in  case  of  nis  disability,  are,  therefore,  it  would  seem,  applicable  to 
the  case  of  a  disability  on  the  part  of  the  surrogate  of  the  county  of 
New  York. 

So  far  as  the  sections  of  the  statutes  are  still  in  force,  with  refer-ence 
to  the  other  counties,  the  county  judge  is  to  be  understood  as  the  officer 
intended,  when  the  first  judge  of  the  county  is  mentioned,  and  the 
County  Court  as  the  court  intended  where  the  Court  of  Common  Pleas  * 
is  mentioned,  and,  for  all  the  counties,  the  Supreme  Court  is  to  be  un- 
derstood where  the  chancellor  is  mentioned.(i) 

(c)  S.  L.  1837,  ch.  465,  p.  543,  sec.  1;  2  R.  S.  79;  3  R.  S.  (6th  ed.)  166,  sec.  68  [sec.  53]. 

((Q  2  R.  S.  80;  3  R.  8.  (6th  ed.)  sec.  70  [sec.  631. 

(e)  2  R.  S.  80;  3  R.  S.  (5th  ed.)  sec.  71  [sec.  54J. 

if)  ConstitutioD,  Art.  6,  sec  14 ;  Ante,  p.  10.       {g)  2  R.  S.  215,  sees.  22,  23 ;  3d  ed.  p.  264. 

(h)  S.  L.  1847,  YoL  1,  ch.  255,p.  279.  See,  also,  the  sixth  section  of  the  act  ia  relation  to 
the  Court  of  Common  Fleas  for  the  dtj  and  county  of  Kew  Yorlc,  passed  12th  April,  1854 ; 
8.  L.  1854,  ch.  198,  p.  464. 

(»)  8ee  "Act  in  relation  to  the  judiciary,"  Sb  L.  1847,  yoL  1,  280,  sec.  16,  and  act  amend- 
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FBOHIBITIONS  TO  WHICH  SUBROGATES,  THBIB  CLBBKS,  LAW  PABTNBBS,  Ac, 

ABE  SUBJECT. 

On  tliis  topic,  the  following  statutory  provisions  Bxe  applicable  to 
snrrogates  and  Surrogates'  Courts : 

No  judge  can  practice,  or  act  as  a  counselor,  solicitor,  or  attorney,  in 
the  court  of  which  he  is  a  judge.(y) 

No  judge  shall  have  any  partner,  practicing  in  the  court  of  which 
he  is  a  judge ;  nor  shall  any  judge  be  directly  or  indirectly  interested 
in  the  costs  of  any  suit  that  shall  be  brought  in  the  court  of  which  he 
is  a  judge.(A) 

No  judge  shall,  directly  or  indirectly,  take  anv  part  in  the  decision 
of  any  cause  or  question  which  shall  be  brought  or  defended  in  the 
court  of  which  he  is  a  judge,  by  any  person  acting  as  an  attorney  or 
counselor  with  whom  he  shall  be  interested  or  connected  as  a  partner 
in  any  other  court(Z) 

No  county  judge  shall  practice  or  act  as  an  attorney,  solicitor,  or 
counselor,  in  any  court  of  which  he  shall  be,  or  shall  be  entitled  to  act 
as  a  member ;  nor  shall  any  partner  of,  or  person  connected  in  law 
business  with  any  such  judge,  practice  or  act  as  an  attorney,  solicitor, 
or  counselor,  in  any  court  of  which  such  judge  shall  be,  or  shall  be 
entitled  to  act  as  a  member,  or  in  any  cause  or  proceeding  originating 
in  such  court;  nor  shall  any  such  judge  practice,  or  act  as  a  counselor, 
in  any  cause  or  proceeding  which  shall  have  originated  in  a  court 
of  wmch  he  shall  be,  or  shall  be  entitled  to  act  as  a  member.(m) 

No  partner  or  clerk  of  any  judge  or  officer  shall  practice  before  him, 
as  attorney,  solicitor,  or  counsel  in  any  cause  or  proceeding  whatever, 
or  be  employed  in  any  suit  or  proceeaing  which  shall  originate  before 
such  judge  or  officer;  nor  shall  any  judge  or  officer  act  as  attorney, 
solicitor,  or  counselor  in  any  suit  or  proceeding  which  shall  have  been 
before  him  in  his  official  character,  (n) 

No  judge,  commissioner,  or  other  judicial  officer,  shall  demand  or 
receive  any  fees  or  other  compensation  for  giving  his  advice  in  any 
matter  or  thing  pending  before  such  judge  or  officer,  or  which  he  has 
reason  to  believe  will  be  brought  before  him  for  decision ;  or  for  draft- 
ing or  preparing  any  papers  or  other  proceedings,  relating  to  any  such 
matter  or  thing,  except  in  those  cases  where  fees  are  expressly  given 
by  law  to  such  judge  or  officer  for  services  performed  by  nim.(o) 

No  surrogate  shall  be  counsel,  solicitor,  or  attorney,  for  or  against 

ing  the  same;  S.  L.  1847,  toL  2,  638,  sea  62*7 ;  3  B  S.  (5th  ed.)  27*7,  sec  1,  306,  sec  32; 
Code  of  Procednie,  sec  30,  subdv.  11;  Howard's  Code,  p.  33.  In  the  view  above  given  of 
the  present  force  of  the  sections  of  the  statutes  in  question,  it  is  supposed  that  a  slight  inac- 
coracf  occurs  in  the  fourth  and  fUfth  editions  of  the  Revised  Statutes,  in  substituting  in  those 
sections  the  county  judge  in  the  place  of  the  first  judge  of  the  county,  and  the  County  Court 
in  the  place  of  the  Court  of  Common  Pleas,  as  applicable  to  all  the  counties  of  the  state. 

03  2  B.  S.  275 ;  3K  S.  (5th  ed.)  465,  sec.  4.  (k)  lb.,  sec  6. 

(2)  &  L.  1839,  ch.  303,  p.  281,  as  amended.;  S.  L.  1841,  ch.  272,  p.  256;  2  K.  S.  275; 
3  B.  S.  (5th  ed.)  466,  sec  7. 


(m)  a  L.  1847,  vol  2,  647,  sec  48;  3  R.  S.  (5th  ed.)  466,  sec  10. 
(n)  a  L.  1847,  vol  2,  648,  sec  52;  3  B.  S.  (5th  ed.)  466,  sec.  13. 
(o)  2  B.  8.  276;  3  B.  &  (5th  ed.)  466,  sec.  15. 
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any  executor,  administrator,  guardian,  or  minor,  in  any  civil  action, 
over  whom  or  whose  accounts  he  could  have  any  jurisdiction  hy  law.(p) 

No  son,  partner,  or  clerk  of  any  surrogate,  shall  be  permitted  to 
practice  before  such  surrogate,  as  attorney,  solicitor,  or  counsel  for  any 
party  to  any  proceeding  before  him.(j) 

No  surrogate  shall  practice  or  act  as  an  attorney,  counselor,  or  soli- 
citor in  his  court,  nor  in  any  cause  originating  in  such  court ;  nor 
shall  any  partner  of,  or  person  connected  in  law  business  with  any 
surrogate,  practice  or  act  as  attorney,  solicitor,  or  counselor,  in  any 
cause  or  proceeding  before  such  surrogate,  or  originating  before  suck 
surrogate.(r) 

Other  particulars  and  incidents  of  the  powers,  duties,  and  liabilities 
of  surrogates,  will  appear  in  the  following  pages,  in  connection  with 
the  various  subjects  within  their  cognizance  and  jurisdiction  embraced 
within  the  scope  of  this  work. 


CHAPTER  II. 

OF    PROVING    WILLS. 

It  should  be  understood,  at  the  outset  of  this  chapter,  that  a  will 
proved  in  the  Surrogate's  Court  is  conclusive  as  to  the  personal  estate 
only  of  the  testator.  Although,  as  will  presently  appear,  a  will  may 
be  proved  in  the  Surrogate's  Court  as  to  real  as  well  as  personal  estate, 
still  the  surrogate's  record  of  the  proof  with  respect  to  the  real  estate 
of  the  testator  can  be  received  in  evidence,  and  is  as  effectual  onl  v  as 
the  original  will  would  be  if  produced  and  proved,  and  may  in  like 
manner  be  repelled  by  contrary  proo£(a)  On  the  other  hand,  the  pro- 
bate of  any  will  of  personal  property,  taken  by  a  surrogate  having 
jurisdiction,  is  conclusive  evidence  of  the  validity  of  such  will  untu 
such  probate  be  reversed  on  appeal,  or  revoked  by  the  surrogate  on 
allegations,  as  directed  by  the  statute,  or  the  will  be  declared  void  by  a 
competent  tribunaL(i)  The  principal  subject  of  the  present  chapter, 
therefore,  will  be  the  proving  of  wills  of  personal  property.  In  con- 
nection with  that  subject,  however,  the  partial  and  inconclusive  juris- 
diction of  surrogates,  with  respect  to  the  proof  of  wills  of  real  estate, 
and  the  mode  of  proceeding  on  taking  such  proo^  will  be  fully  consid- 
ered and  explained. 

(j>)  2  B.  S.  223 ;  3  B.  S.  (5th  ed)  367,  sec.  28  [sec.  13]. 

(q)  S.  L.  1844,  ch.  300,  p.  448,  sec.  4;  2  R.  S.  (3d  ed.)  322,  sec.  28. 

(r)  S.  L.  1847,  yoI.  2,  647,  sec.  51 ;  3  B.  S.  (5th  ed.)  367,  sec.  29. 

(a)  2  B.  S.  58;  3  R.  S.  (5th  ed.)  140,  sec.  11  [sec.  15] ;   Jauncey  y.  Thames  2  Barb.  Chan. 
Bep.  40,  51 ;  Bogardut  y.  Clarke,  1  Ed.  Ch.  Bep.  266. 

(b)  2  B.  8.  61 ;  3  B.  8.  (5th  ed.)  142,  sea  23  [sec.  29]. 
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OF  THE  ORIGIN  OF  WILLS  OF  PERSONAL  PROPERTY,  AND  THE   POWER 

OP  BEQUEATHING  OR  DEVISING. 

The  power  of  bequeathing  is  coeval  with  the  first  rudiments  of  the 
English  law  ;  for  we  have  no  traces  or  memorials  of  any  time  when  it 
did  not  exist(c)  The  principle  has  been  declared  in  the  highest  court 
of  this  state,  that  the  right  01  testamentary  bequest  is  not,  as  some  great 
jurists  maintain,  a  mere  institution  of  positive  law,  but  a  natural  nght, 
subject  to  the  restrictions  and  regulations  of  civil  legislation,  yet  not 
its  mere  creature.(d) 

In  England,  till  modern  times,  by  the  general  law  of  the  land  or  by 
custom  in  particular  places,  a  man  could  dispose  of  only  one-third  of 
bis  movables  from  his  wife  and  children ;  and,  in  general,  no  will  was 
permitted  of  lands  till  the  reign  of  Henry  the  Eighth,  and  then  only 
of  a  certain  portion ;  for  it  was  not  until  after  the  Restoration  that  the 
power  of  devising  real  property  became  so  universal  as  at  present.(e) 
This  law,  as  regards  movables,  is  at  present  altered  by  imperceptible 
degrees,  and  the  deceased  may  now  by  will  bequeath  the  whole  of  his 
goods  and  chatt€;Js. 

All  those  embarrassments  which  formerly  checked  the  testamentary 
disposition  of  property  in  England,  have  been  eflfectually  removed  in 
this  state,  and  the  power  of  devising  and  bequeathing  one's  estate  is 
here  enjoyed  in  the  fullness  and  perfection  of  the  absolute  right.(/) 
The  only  limitation  which  would  seem  to  exist,  is  that  supposed  to  be 
created  by  implication,  by  the  laws  commonly  known  as  the  exemp- 
tion laws,  providing  that  when  a  man  having  a  family  shall  die,  leav- 
ing a  widow  or  a  minor  child  or  children,  certain  spinning-wheels, 
weaving  looms,  domestic  animals,  farming  utensils,  husehold  furniture, 
&a,  shall  not  be  deemed  assets,  but  shall  remain  in  the  possession  of 
the  fiimily  of  the  deceased ;  and,  in  addition  thereto,  other  personal 

1)roperty,  to  the  value  of  not  exceeding  one  hundred  and  fifty  dol- 
arB.(^)  But  these  provisions,  if  they  apply  otherwise  than  as  against 
creditors,  which  may  perhaps  be  doubted,  are  altogether  too  inconsider- 
able in  their  effect  to  be  regarded  seriously  as  a  restraint  upon  bequests 
in  this  state. 

Such,  at  any  rate,  until  recently,  could  be  stated  to  be  the  law  of 
this  state  upon  the  present  subject.  By  the  act  entitled  **  An  act  re- 
lating to  Wills,"  passed  April  13,  1860,(A)  however,  the  legislature 
enacted  as  follows : 

Sec.  1-  No  person  having  a  husband,  wife,  child,  or  parent,  shall,  by 
his  or  her  last  will  and  testament,  devise  or  bequeath  to  any  benevo- 
lentj  charitable,  literary,  scientific,  religious,  or  missionary  society,  asso- 
ciation or  corporation,  in  trust  or  otherwise,  more  than  one-halt  of  his 

{c)  2  Black.  Comm.  491. 

(ff)  SiewarfM  Executor  v.  Lispenardj  26  WeadelPs  Reps.  296;  Bemsm  t.  BriT^ckirhoff^  Id. 
t33,  per  YerpUnck,  Senator, 
(e)  2  Black.  Comm.  12 ;  1  Wms.  on  Exrs.  1,  2,  3 ;  Tonnde  v.  JSo^  4  Gomit.  146. 
(/)  See  2  Kent's  Comm.  327-8. 

(^)  2  R.  S.  S3;  3  B.  S.  (5th  ed.)  170,  sees.  9,  10,  11;  a  L.  1842,  ch.  167,  p.  193. 
(h)  &  L.  1860,  ch.  360,  p.  607. 
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or  her  estate,  after  the  payment  of  his  or  her  debts  (and  such  devise  or 
bequest  shall  be  valid  to  the  extent  ofone-half,  and  no  more). 

Sec.  2.  All  laws  and  parts  of  laws  inconsistent  with  this  act  are 
hereby  repealed. 

This  law  is  not,  properly  speaking,  a  restraint  upon  the  power  of 
devising  or  bequeathing,  because  one  may  still  devise  or  bequeath  all 
his  estate ;  but  it  restricts  its  exercise  for  the  benefit  of  charitie8.(i) 

A  last  will  and  testament  is  defined  to  be  "  the  just  sentence  of  our 
will  touching  what  we  wotdd  have  done  after  our  death."(  7}  When 
the  will  operates  upon  personal  property,  it  is  sometimes  called  a  iesta- 
ment^  and  when  upon  real  estate,  a  ckvise ;  but  the  more  general  and 
the  more  popular  denomination  of  the  instrument,  embracing  equally 
real  and  personal  estate,  is  that  of  last  will  and  testament.(A:) 

A  last  will  and  testament,  with  respect  to  personal  property,  will 
operate  upon  whatever  personal  estate  a  man  dies  possessed  of,  whether 
acquired  before  or  since  the  execution  of  the  instrument.(Z)  With  re- 
spect to  real  estate  formerly,  upon  the  principle  that  a  devise  of  lands 
is  merely  a  species  of  conveyance,  being  considered  by  the  courts  not 
BO  much  in  tne  nature  of  a  testament  as  of  a  conveyance  by  way  of 
appointment,  of  particular  lands  to  a  particular  devisee,  it  was  estab- 
lished that  a  man  could  devise  those  Lands  only  which  he  had  at  the 
time  of  the  date  of  such  conveyance,  and  no  after-purchased  lands 
would  pass,  whatever  words  might  be  used.(m)  The  Kevised  Statutes 
altered  the  language  of  the  law  in  this  particular,  and  made  the  devises 
prospective.     They  declare  as  follows  : 

(i)  See,  also,  the  act  in  relation  to  conveyances  and  devises  of  personal  and  real  estate  for 
religious  purposes,  S.  L.  1865,  ch.  230,  p.  338;  SB.  S.  (5th  ed.)  p.  19. 

The  widow  of  the  decedent  is  endowed  of  the  third  part  of  all  the  lands  whereof  her  hus- ' 
band  was  seized,  of  an  estate  of  inheritance  at  any  time  during  the  marriage,  and  her  dower 
is  beyoud  the  control  of  her  husband,  by  his  last  will  and  testament,  or  otherwise.    But  this 
right  constitutes,  at  best,  a  mere  incumbrance  upon  the  estate,  and  the  power  of  absolute 
disposition  of  the  property  remams  complete. 

The  act  concerning  the  rights  and  liabilities  of  husband  and  wife,  passed  March  20,  1860, 
contains  the  following  provision : 

§  10.  At  the  decease  of  husband  or  wife,  leaving  no  minor  child  or  children,  the  survivor 
shall  hold,  possess,  aud  enjoy  a  life  estate  in  one-ihird  of  all  the  real  estate  of  which  the 
husband  or  wife  died  seized.    S.  L.  1860,  ch.  90,  p.  157. 

(j)  Swinb.,  pt.  1,  sec.  2 ;  Godolpb,  pt.  1,  ch.  1,  sea  2 ;  2  Black.  Comm.  499;  1  Wms.  on  Exrs.  6. 

(A)  4  Kent's  Comm,  501.  It  is  said  by  Lord  Coke,  (Co.  Lit.  Ill,  a.)  that  in  law  most  com- 
monly uUtTna  voluntas  in  acriptis  is  used,  where  lands  or  tenements  are  devised,  and  Ustanien' 
ium^  when  it  concemeth  chattels.    See,  also,  to  the  same  effect,  Godolph,  pt.  1,  ch  6.  sec.  7. 

**  So,  also,  the  word  devise  seemeth  properly  applicable  to  lands ;  bequest,  heqtieaih,  give, 
dispose,  and  such  like^  to  goods :  yet,  forasmuch  as  authors  do  generally  confound  them, 
and  because  that  propriety  of  expression  is  not  so  much  regarded  in  wills  as  in  other  legal 
instruments  of  conveyance,  so  long  as  the  testator's  intention  doth  sufficiently  appear; 
therefore,  it  hath  not  been  thought  necessary,  in  these  different  ways  of  expression,  to  ob- 
serve a  scrupulous  exactness.  The  word  legacy,  in  its  ordinary  signification,  is  applied  to 
money;  but  it  may  signify  a  devise  of  land,  and  land  may  pass  thereby."    Doug.  39. 

(1)  2  Black.  Comna.  378-9;  1  Wms.  on  Bxrs.  6;  CoUin  v.  CoUin,  1  Barb.  Ch.  Rep.  630. 

(m)  2  Black.  Comm.  378;  4.  l^enVs  Comm.  510,  1  Wms.  on  Exrs.  6, 181 ;  Adams  y.  Winner 
7  Paige,  100,  per  Walworth,  Ch.  See,  also,  post;  Fond  v.  Bergh,  10  Paige  141 ;  EUison  v. 
MiUer,  11  Barb.  Sup.  Ct.  Rep.  332.  The  recent  statute  1  Victoria,  ch.  26,  sec  24,  has 
changed  the  rule  of  law  upon  this  subject  in  England  entirely,  by  providing  that  every  will 
shall  be  construed,  with  reference  to  the  real  and  personal  estate  oomprised  in  it,  to  speak 
and  take  effect  as  if  it  had  been  executed  immediately  before  the  death  of  the  testator,  un- 
less  a  contrary  intention  shall  appear  by  the  will. 
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Sec.  2.  Every  estate  and  interest  in  real  property  descendible  to  heirs 
may  be  devisea.(r?) 

Sec.  85.  Expectant  estates  are  descendible,  devisable,  and  alienable 
in  the  same  manner  as  estates  in  possession. (o) 

Sec  5.  Every  will  that  shall  be  made  by  a  testator,  in  express  terms, 
of  all  his  real  estate,  or  in  any  other  terras  denoting  his  intent  to  de- 
vise all  his  real  property,  shall  be  construed  to  pass  all  the  real  estate 
which  he  was  entitled  to  devise  at  the  time  of  his  death.(j9) 

This  last  statutory  provision,  it  is  laid  down,  proceeds  upon  the 
ground  that,  in  a  general  devise  of  all  his  real  estate,  the  testator  has 
reference  to  the  real  estate  as  it  shall  exist  at  the  time  of  his  death ; 
and  that  such  a  construction  of  the  testamentary  disposition  of  his  prop- 
erty will  be  but  carrying  his  intention  into  eflFect.  Upon  the  same 
principle,  therefore,  if  he  devises  all  the  real  estate  of  a  particular  de- 
scription, of  which  he  shall  die  possessed,  or  which  shall  belong  to  him 
in  a  particular  town  or  county,  at  the  time  of  his  death,  although  the 
devise  would  not  be  within  tne  words  of  this  section,  it  not  being  a 
general  devise  of  all  his  real  estate,  still  it  is  thought  it  would  clearly 
be  within  the  spirit  and  intent  of  this  statutory  provision.  Where, 
however,  the  testator  devises  all  his  real  estate  at  a  particular  place,  or 
within  a  particular  district  of  country,  there  is  good  reason  to  suppose 
he  means  to  speak  in  reference  to  the  lands  he  has  already  acquired 
there ;  and  that  if  he  intended  to  give  to  the  devisee  all  the  lands  or 
real  estate  which  he  should  afterwards  purchase  at  that  place,  or  within 
the  specified  district  of  country,  there  would  have  been  something  in 


(»)  2  B.  a  57 ;  3  R.  a  (5th  ecL)  138.  See  Varick  v.  Jackson,  2  Wend.  16S ;  Pond  v.  Bergh^ 
10  Paige,  141. 

Sec.  3.  Such  devise  may  be  made  to  eyeiy  person  capable  by  law  of  holding  real  estate; 
bat  no  devise  to  a  corporation  shall  be  valid,  unless  such  corporation  be  expressly  author- 
ised  by  its  charter,  or  by  statute,  to  take  by  devise  (2  R.  S.  57.)  See  MoCartee  v.  Orphan 
Am/hum  Society,  9  Cowen,  437 ;  Theol  Sem.  of  Attbum  v.  Childa^  4  Paige,  419 ;  Ayres  v. 
Methodist  Ch^  3  Sand£  Super.  Ot  Rep.  351.  8ee,  also,  the  act  "  authorizing  certain  trusts," 
pMsed  May  14, 1840,  (a  L.  1840,  267) ;  and  the  act  in  addition  thereto,  passed  May  26, 1841, 
(S.  L.  1841,  245) ;  also,  act  to  amend  last-mentioned  act,  passed  ^  pril  21, 1846,  (S.  L.  1846, 
ch.  74,  p.  76);  also,  act  in  relation  to  the  accumulation  of  the  income  of  certain  trust  funds, 
passed  13th  April,  1856 ;  (S.  L.  1855,  805;  3  R.  a  (5th  ed.)  pp.  17,  18,  19);  Taylor's  Pre- 
cedents of  Wills,  68,  156. 

Sec.  4.  Every  devise  of  any  interest  in  real  property  to  a  person  who,  at  the  time  of  the 
death  of  the  testator,  shall  be  an  alien,  not  authorized  by  statute  to  hold  real  estate,  shall  be 
void.  The  interest  so  devised  shall  descend  to  the  heirs  of  the  testator ;  if  there  be  no  such 
heira  competent  to  take,  it  shall  pass  under  his  will  to  the  residuary  devisees  therem  named, 
if  any  there  be  competent  to  take  such  interest,  2  U.  S.  57 ;  3  R.  a  (5th  ed.)  139.  See,  also, 
sea  8  of  1  R.  S.  719—3  R.  S.  (5th  ed.)  3 ;  Id.— 3  R.  S.  (5th  ed.)  5,  6,  7,  8,  9 ;  the  "Act  to 
enable  resident  aliens  to  hold  and  convey  real  estate,"  passed  April  10,  1843,  S.  L.  1843, 
62 — 3  R.  a  (5th  ed.)  6 ;  the  "  Act  to  enable  resident  aliens  to  hold  and  convey  real  eptate, 
and  for  other  purposes,"  passed  April  30, 1845,  chap.  115  of  S.  L.  1845,  94 ;  "  Act  to  extend 
the  provisions  of  chapter  115  of  the  laws  of  1845,  in  relation  to  aUens,"  passed  15th  April, 
18&7,  3  R.  a  (5th  ed.)  6,  7,  8,  9;  Jackson  v.  Green,  7  Wend.  333 ;  Jackson  v.  Fitz  Simmons^ 
10  id.  9;  Mkk  v.  Jfidk,  10  id.  379 ;  TheFeopU  v.  Jrvan,  21  id.  128 ;  Tfie  People  v.  Concklin,  2 
W^  67 ;  Orser  and  others  v.  Eoag,  3  id.  79;  West  v.  West,  8  Paige,  433 ;  Brown  v.  Spjogue, 
5  Denlo,  545.  See,  also,  Van  Kleek  v.  Dutch  Church  of  New  York,  20  Wend.  457  ;  Van  Cortr- 
landi  V.  Kip,  1  Hill,  590. 


(o)  1  R.  a  725 ;  S^R^S.  (6th  ed.)  13. 


»)  2  R.  a  57 ;  3  R  S.  (5th  ed.)  139.    See  Van  Kleek  v.  Dutch  Church  of  New  Tork^  20 
Wend.  467 ;  Van  CorUandi  v.  Kipy  1  Hill,  590. 
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his  will  indicating  such  an  intention.  Thus,  in  Pond  v.  Berg?i,(q)  where 
P.  D.,  owning  certain  lands  in  the  county  of  Schoharie,  made  his  will 
about  nine  years  before  the  death  of*  his  uncle,  from  whom  he  derived 
certain  other  five  parcels  of  land  in  the  same  county,  by  which  will,  in 
distributing  his  real  and  personal  estate  among  his  children  and  grand- 
children, he  ffave  to  his  four  sons  all  his  real  estate  lying  and  being  in 
the  county  of  Schoharie,  subject  to  the  payment  of  certain  legacies  to 
his  other  children  imd  descendants,  it  was  held  that  he  must  have  had 
reference  to  the  real  estate  in  that  county  which  then  belonged  to  him, 
or  in  which  he  had  some  right  or  interest ;  and  not  such  as  he  should 
acquire  afterwards  by  purcnase  or  devise,  or  by  descent  from  others, 
and  that,  therefore,  all  his  children  and  grandchildren  were  entitled  to 
participate  in  the  five  parcels  of  land  in  which  he  acquired  an  interest 
as  one  of  the  heirs  at  law  of  his  uncle.  In  Havens  v.  IIavens,{r)  the 
words  of  the  will  were,  "  all  the  rest,  residue,  and  remainder  of  my 
estate^  in  case  it  shall  more  than  suffice  to  pay  the  legacies  herein-above 
and  herein-after  given,  I  bequeath,"  &c.  The  testator  devised  specific- 
ally all  the  real  estate  which  he  had  at  the  date  of  the  will,  and  there 
was  after-purchased  land.  It  was  held  that  the  will  did  not  in  express 
terms  dispose  of  all  the  testator's  real  estate,  nor  were  there  terms 
which  denoted  his  intent  to  devise  all  his  real  property  within  the 
meaning  of  the  statute,  and,  consequently,  that  the  real  estate  acquired 
by  the  testator  after  the  making  of  his  will  did  not  pass  under  this 
residuary  bequest,  but  descended  to  his  heirs  at  law,  subject  to  the 
dower  of  his  widow. 

Where  the  testator,  owning  certain  lands,  by  his  will,  executed  pre- 
viously to  the  Revised  Statutes,  devised  the  use  of  all  his  rejd  estate 
to  his  wife  during  her  widowhood,  and  in  1831,  afl«r  the  Revised  Stat- 
utes took  efiect,  became  seized  of  other  lands,  by  purchase,  and  died 
in  1833  without  having  altered  or  republished  his  will;  it  was  held 
that  the  lands  acquired  in  1831  did  not  pass  to  the  widow  under  the 
will,  but  descended  to  the  heirs  at  law  of  the  testAtor.(5) 

With  respect  to  codicils,  in  strictness,  according  to  the  older  authori- 
ties of  the  ecclesiastical  law,  the  appointment  of  an  executor  was  essen- 
tial to  a  testament,  and  tlve  term  codicil  was  applied  to  those  instru- 
ments which  expressed  the  intentions  of  the  party  touching  that  which 
he  would  have  done  aft;er  his  death  wiihoui  the  appointing  of  an  executor. 
But  this  strictness  has  long  since  ceased  to  exist,  and  a  codicil  may 
now  be  defined  to  be  a  supplement  or  an  addition  to  a  will,  made  by 
the  testator  to  be  annexed  to,  and  taken  as  part  of  the  will  itself,  being 
for  its .  explanation  or  alteration,  or  to  make  some  addition  to,  or  else 
some  subtraction  from,  the  former  dispositions  of  the  testator.(/) 

A  codicil,  in  this  latter  sense  of  it,  is  part  of  the  will,  all  making  but 

*  one  testament.    It  has  the  efiEect,  and  independently  of  any  intention  to 

bring  down  the  will  to  the  date  of  the  codicil,  making  tne  will  speak 

as  of  that  date,(w)  unless  a  contrary  intention  be  shown,  in  which  case 


1; 


q)  10  Paige,  140.  (r)  1  Sand.  Gh.  Rep.  3Si. 

«)  jUKson  y.  MiUer,  11  Barb.  Qoip.  Ot.  Reps.  S.^3. 

t)  See  Wms.  on  Executors,  Y,  8 ;  Toll,  on  Bxecutors,  6. 

«)  Stt9jnihe  Cfcodt  of  James  Terribk^  I  Swabej  and  Tristram,  140. 
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it  will  repel  that  eflFect.  And  this  is  so,  whether  the  immediate  subject 
of  the  codicil  be  real  or  personal  property. 

The  codicil  may  be  written  on  the  same  paper,  or  affixed  to,  or 
folded  up  with  the  will ;  or  it  may  be  written  on  a  diflferent  paper,  and 
depositea  in  a  different  place.  Physical  annexation  or  connection  is 
not  absolutely  requisite.  Internal  annexation,  as  it  is  termed  in  the 
cases — that  is,  constructively  by  reference  to  the  previous  will  or  its 
provisions — is  held  to  be  as  effectual  and  inseparable  an  annexation  as 
if  made  by  a  wafer  or  wrapper.(v) 

A  testator,  though  he  can  make  only  one  will  which  can  take  effect, 
(as  there  can  be  but  one  last  will,)  may  make  as  many  codicils  as  he 
pleases,  and  the  first  is  of  equal  force  with  the  last,  if  not  contradictory 
to  each  other,  (ii;) 

With  this  exception,  the  laws  which  regulate  codicils  agree,  in  gen- 
eral, with  those  which  regulate  wills.  They  must  be  executed,  pub- 
lished and  attested,  and  proved  exactly  in  the  same  manner  as  a  will. 

A  will,  as  well  as  a  codicil,  is,  by  its  nature,  in  all  cases  a  revocable 
instrument,  even  should  it  in  terms  be  made  irrevocable.(a:) 

With  respect  to  conditional  wills,  that  is,  where,  besides  the  death 
of  the  testator,  by  a  provision  of  the  will  itself,  it  depends  upon  the 
occurrence  of  some  event,  or  the  performance  of  some  act,  whether  the 
will  shall  have  effect ;  the  rule  seems  to  be,  that  if  the  words  of  the 
will  do  not  clearly  express  that  the  entire  instrument  is  to  take  effect, 
or  to  fail  upon  a  particular  event,  the  court  will  give  sentence  of  pro- 
bate, so  as  to  leave  the  determination  of  the  conditional  character  of 
the  instrument  open  as  a  question  of  construction.(y) 

It  may  be  added  that  there  cannot  be  a  joint  or  mutual  will,  an  in- 
strument of  such  a  nature  being  unknown  to  the  testamentary  law.(«) 

(©)  Wm&  on  Exre,  8 ;  Barnes  v.  Crowe,  1  Vea.  jr.  486;  Van  Cariiandt  v.  Kip,  1  Hill,  690; 
TolL  on  Exrs.  6.  (w)  Godolpb.  1;  Swinb.  14,  15. 

{x)  Swinburne,  in  treating  of  the  revocation  of  testaments,  wherein  are  express  clauses, 
even,  derogatory  of  the  power  of  making  future  testaments,  aa  '*  I  do  from  hoDceforth  re- 
nounce the  power  of  making  any  other  testament,"  or  the  like,  lays  down,  that  such  testa- 
ments are  avoided  by  testaments  of  a  later  date,  precisely  as  if  they  contained  no  such 
derc^toiy  clauses.  "  The  reason,"  be  adds,  "is,  because  the  clause  derogatory  of^the  power 
of  making  testaments,  is  utterly  void  in  law ;  nor  can  a  man  renounce  the  power  or  liberty 
of  making  testadieots ;  neither  is  there  any  cautel  under  heaven  to  prevent  this  liberty, 
which  also  endureth  whilst  any  life  endureth."  Swinb.  p.  504;  see,  also,  to  the  same  effect, 
pp.  101,  102,  501,  &0. 

(y)  JEx  parte  Lindsay,  2  Bradf.  Surr.  Rep.  204;  Thompson  v.  Connor,  3  BradC  Surr.  Rep.  366. 

(t)  Wms.  on  Exra.  9, 10.  But  see  Ex  parte  Day,  1  Bradf.  Surr.  Rep.  47  6 ;  JS<x  parU  Mc  Car- 
mUk,  2  ib.  169. 

There  is  some  discussion  upon  this  position,  contained  in  a  note  to  the  same  statement 
in  the  second  edition  of  this  work,  at  page  45.  Neither  subsequent  reflection  nor  an  exami- 
nation of  the  more  recent  cases,  has  in  any  degree  modified  the  views  of  the  writer,  as  ex- 
pressed in  that  note.  But  the  subject  is  not  one  of  sufficient  importance  to  entitle  it  in  this 
edition  to  the  space  required  for  a  repetition  of  those  observations. 

The  principal  cases  upon  the  question,  including  those  referred  to  in  the  note  which  has 
been  mentioned,  are  the  following:  Eobson  v.  Blackbume,  1  Add.  274,  277;  Jhifovr  v. 
Fereiro,  1  Dickens,  419 ;  2  Harg.  Jurid.  Arg.  304 ;  2  Harg.  Bxerct  Juris.  101 ;  Lord  Wal- 
pole  V.  Lord  Orfard,  3  Veaey,  402 ;  Clayton  v.  Liverman,  2  Dev.  ft  Batt.  558 ;  Bogers,  Appd- 
lamis,  2  Fairfield,  303 ;  Day  tx  parte,  supra;  Ex  parte  McCormick,  supra;  In  the  Goods  of 
Sir  Josias  Henry  Straeey,  Bart,  and  Diana  Stracey  his  wife,  1  Deane,  6,  In  the  Goods  of 
Joseph  Baine,  1  Swabey  and  Tristram,  144. 

Many  of  the  cases  are  collected  in  the  judgment  of  the  surrogate  in  Day  ex  pdtte,  1  Bradfl 
Surr.  Rep.  476. 
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WHO  IS  CAPABLE  OP  MAKING  A  WILL. 

Sec.  1.  All  persons,  except  idiots,  persons  of  unsound  mind,  married 
women(a)  and  infants,  may  devise  their  real  estate  by  a  last  will  aad 
testament  duly  executed,  according  to  the  provisions  of  this  title.(6) 

Sec.  18.  [Sec.  21.]  Every  male  person,  of  the  age  of  eighteen  years 
or  upwards,  and  every  female,  not  being  a  married  woman,(c)  of  the 
age  of  sixteen  years  or  upwards,  of  sound  mind  and  memory,  and  no 
others,  may  give  and  bequeath  his  or  her  personal  estate  by  will  in 
writing.(rf) 

The  disqualification  on  the  ground  of  idiocy  is  founded  on  the  nat- 
ural incapacity  of  an  idiot  to  exercise  such  a  degree  of  understanding 
as  constitutes  volition.  An  idiot  or  natural  fool,  is  one  who  has  had 
no  understanding  from  his  birth,  and  is,  therefore,  deemed  in  law 
(founded  on  experience)  never  likelv  to  attain  any,  for  which  reason, 
and  to  prevent  their  alienating  their  estates  and  disinheriting  their 
heirs,  the  statute,(6)  following  the  common  law,  directs  that  the  chan- 
cellor (now  the  Supreme  Court)  shall  have  the  care  and  custody  of  all 
idiots,  lunatics,  &c.,  and  of  their  real  and  personal  estates,  and  shall 
provide  for  their  safe  keeping  and  maintenance,  and  the  maintenance 
of  their  families,  out  of  their  personal  property,  and  the  rents  and  profits 
of  their  real  estate. 

He  is  undoubtedly  an  idiot,  who,  notwithstanding  he  may  be  of 
lawful  age  to  make  a  will,  has  yet  so  little  sense  as  to  be  unable  to 
number  to  twenty,  or  to  tell  his  age,  or  the  days  of  the  week,  or  to 
know  his  own  father  or  mother,  or  to  answer  any  common  questions, 
by  which  it  may  plainly  appear  that  he  has  not  sufficient  reason  to  dis- 
cern what  is  to  his  advantage  or  disadvantage ;  and  who,  from  want  of 
his  natural  parts,  is  incapable  of  being  informed  or  instructed  by  any 
other  person.  Such  an  idiot  cannot,  at  any  time,  make  a  will  or  testa- 
ment, or  dispose  either  of  lands  or  goods.  (/) 

But  a  man  is  not  an  idiot  who  has  any  glimmering  of  reason,  so  that 
he  can  tell  his  age,  know  his  parents,  and  the  l\ke.{g)  And  generally 
tests,  founded  on  the  want  of  Knowledge  of  such  matters,  though  they 
may  be  evidences,  yet  they  are  too  narrow,  and  conclude  not  always ; 
for  whether  idiot  or  not,  is  clearly  a  question  of  fact,  referable  to  the 
individual  circumstances  of  each  particular  case.(A)      , 

Mere  feebleness  of  intellect,  however  considerable  in  a  testator,  it 
should  be  understood,  will  not  invalidate  his  vvill.(i)  Persons  of  weak 
minds  have  the  same  rights  with  the  prudent,  or  strong-minded,  to  dis- 

(a)  But  see  act  for  the  more  effectual  protection  of  the  property  of  married  women,  S.  L. 
1848,  ch.  200;  S.  L.  1849,  ch.  376;  3  R.  S.  (6th  ed.)  239,  40,  post,  p.  63. 

(b)  Title  1,  ch.  6,  part  2,  art  1,  2  R.  S.  56;  3  E.  S.  (5th  ed.)  138. 

(c)  But  see  act  for  the  more  effectual  protection  of  the  property  of  married  women,  S.  L. 
1848,  ch.  200;  S.  L.  1849,  ch.  375;  3  R.  S.  (6th  ed.)  239-40,  ikw<,  p.  63. 

(rf)  2  R.  S.  60 ;  3  R.  8.  (6th  ed.)  141. 
(e)  2  R.  8.  52 ;  3  R.  S.  (5th  ed.)  134. 

(/)  Burns'  Eccles.  Law.  (g)  Fitzh.  N.  Brev.  233 ;  1  Black.  Comm.  304. 

(h)  See  1  Wms.  on  Errs.  16. 

(%)  Newhouae  v.  Godwin,  17  Barb.  236;  Vomick  v.  Beichenback,  10  Serg.  k  Rawle,  84; 
ffeisier  v.  LyncK  1  Yeates,  108. 
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pose  of  their  property ;  and  if  imbecility,  and  not  a  total  absence,  or 
rather  perversion  of  mind,  should  constitute  inability  to  act,  it  would 
be  impossible  to  draw  any  clear  line  of  distinction,  or  one  which  should 
generally  prevaiL(y) 

Non  compos  mentis^  or  of  unsound  mind,  (which  means  the  same 
thing,)  are  legal  terms  of  a  determinate  signification,  understood  by 
courts  of  law,  importing  not  weakness  of  understanding,  but  a  total 
deprivation  of  reason.(A)  People,  therefore,  of  mean  understanding 
and  capacities,  neither  of  the  wise  sort  nor  the  foolish,  even  though 
they  rather  incline  to  the  foolish,  are  not  hindered  from  making  their 
wilis.(Z)  The  law  will  not  scrutinize  into  the  depth  of  a  man's  capa- 
city, particularly  after  his  death,  if  he  was  able  to  conduct  himself 
reasonably  in  the  common  course  of  life,  as  it  might  be  opening  a  wide 
door  to  pretensions  of  fraud.(m)  A  man's  capacity  may  be  limited, 
his  manners  eccentric,  and  he  may  have  many  very  foolish  propensi- 
ties; but  he  is  not,  therefore,  excluded  from  the  power  of  (Jisposing  of 
his  property  by  will. 

The  degree  of  mental  capacity  requisite  to  the  execution  of  a  will, 
was  the  subject  of  protracted  and  elaborate  discussion  in  the  case  of 
Stewarts  Executor  v.  Lispenard;{n)  and  Senator  Verplanck,  delivering 
the  leading  opinion  of  the  court  of  last  resort  in  that  case,  declares  his 
views  of  the  question,  as  follows: 

"  To  establish  any  standard  of  intellect  or  information  beyond  the 
possession  of  reason  in  its  lowest  degree,  as  in  itself  essential  to  legal 
capacitiy,  woxdd  create  endless  uncertainty,  difficulty,  and  litigation ; 
would  shake  the  security  of  property,  and  wrest  from  the  aged  and  in- 
I  firm  that  authority  over  their  earnings  or  savings,  which  is  often  their 

best  security  against  injury  and  neglect.     If  you  throw  aside  the  old 
I  common  law  test  of  capacity,  then  proofe  of  wild  speculations,  or  ex- 

travagant and  peculiar  opinions,  or  of  the  forgetfulness,  or  the  preju- 
dices of  old  age,  might  be  sufficient  to  shake  the  fairest  conveyance,  or 
impeach  the  most  equitable  will.  The  law,  therefore,  in  fixing  the 
standard  of  positive  legal  competency,  has  taken  a  low  standard  of 
capacity :  but  it  is  a  clear  ana  definite  one,  and,  therefore,  wise  and 
i  safe.     It  holds,  (in  the  language  of  the  latest  English  commentator,(o) 

I  that  *  weak  minds  differ  from  strong  ones,  only  in  the  extent  and 

I  power  of  their  faculties ;  but  unless  they  betray  a  total  loss  of  under- 

standing, or  idiocy,  or  delusion,  they  cannot  properly  be  considered 
I  unsound.'(j?) 
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/)  Kcwhomae  r.  Godiom,  mpra. 

(k)  Exparte  Bamaley,  3  Atk.  B.  167 ;  2  Madd.  Ch.  669 ;  Jackson  v.  King,  4  Cow.  217. 
See  Stanton  y.  Weiherwax,  16  Barb.  &  0.  E.  260. 


(Q  Swinburne,  127-^.  (m)  Bums'  EocL  Law. 

^f»)  26  Wend  265.  (o)  Shelford  on  Lunacy,  39. 

ip)  "  Bat,"  continues  Senator  Yerplank,  ''altbou^  the  weak  in  intellect,  the  dull,  the 
stupid,  the  decayed  in  mind,  do  not,  and  ought  not,  upon  any  ground  of  policy,  or  right,  or 
authority,  to  labor  under  the  personal  disabiUty  of  disposing  of  ^eir  property,  which  the  law 
preeciibes  aa  to  *  persons  of  unsound  mind,'  yet  the  books  abound  in  cases  where  the  courts, 
even  at  common  law,  have  made  void  the  bequests,  devises,  and  conveyances  of  the  imbecile. 
Are  such  cases  contradictory  to  the  conclusions  just  stated?  I  think  clearly  not.  They 
are  foanded  upon  a  different^  but  closely  allied  principle,  perfectly  reconcilable  with  the 
other,  and  they  are  both  applicable  to  caaee  like  the  present    By  the  decisions  referred  to 
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"  The  right  of  testamentary  dispositioa  is  regarded  as  a  common  and 
natural  right,  to  be  restricted  no  further  than  public  policy  and  the 
necessary  evidence  of  intent  and  consent  absolutely  require.  When 
the  testator  is  shown  to  possess  such  a  rational  capacity  as  the  great 
majority  of  men  possess,  that  is  suflBLcient  to  establish  his  will :  '  when 
this  can  be  truly  predicated,  bare  execution  is  sufficient, X^")  no  matter 
how  arbitrary  its  provisions,  or  how  hard  and  unequal  may  be  its  ope- 
ration on  his  femily.  On  the  other  hand,  when  a  total  deprivation  of 
reason  is  shown,  whether  from  birth,  as  in  idiocy,  or  from  the  entire 
subsequent  overthrow  of  the  understanding,  whether  permanently  or 
existing  only  at  the  time  of  execution,  further  inquiry  is  needless ;  the 
will  is  Itself  a  nullity,  however  just  and  prudent  in  its  provisions,  and 
with  whatever  fairness  of  intention  it  may  have  been  obtained  by  well- 
meaniog  friends.  That  intermediate  class,  who  fall  below  the  most 
ordinary  standard  of  sound  and  healthy  minds,  whether  from  the  par- 
tial disease  of  one  faculty  or  the  general  dullness  and  torpor  of  the 
understanding,  are  not  on  that  account  interdicted  from  the  c<xnmon 
rights  of  citizens,  and,  least  of  all,  from  that  of  testamentary  disposaL 
But  their  defect  of  intellect  may  furnish  most  essential  and  powerful 
evidence,  in  union  with  other  proof,  that  some  particular  will  or  codicil 
was  obtained  by  fraud  and  delusion ;  that  it  had  not  the  consent  of  the 
will  and  understanding,  and  was  not  executed  by  one  who,  in  that 
respect^  was  of  a  sound  and  disposing  mind  and  memory.  As  in  the 
former  class  of  cases,  there  is  a  general  legal  disability,  because  the 
party,  from  total  unsoundness  of  mind  and  memory,  is  unable  to  con- 
sent with  understanding  to  any  legal  act  whatever;  so,  in  the  latter 
instances,  there  may  be  shown  an  absence  of  consent  to  the  particular 
will,  from  inability  to  comprehend  its  effect  and  nature."('*) 

wills,  deeds  and  contracts  have  been  held  void,  when  made  bf  imbecile  peraons ;  but  thej- 
wore  80  held,  not  on  account  of  the  general  and  positive  disability  of  the  party  for  the  per- 
formance of  all  similar  acts,  but  because  of  the  relative  character  of  the  wiU  or  contract 
itself,  and  of  all  the  external  circumstances  in  proof  to  the  mental  capacity  of  the  party.  They 
have  been  held  void,  not  because  the  person  making  them  was  incapable  of  a  yahd  consent 
to  any  act  or  contract,  but  because  the  whole  transaction,  taken  together,  with  aU  its  fact?,  of 
which  the  proof  of  mental  weakness  was  one,  showed  that  the  consent,  ^  the  very  essence  of 
the  act,*  (per  Sir  J.  Nicbol,  2  PhilL  R.  70,)  was  wanting  to  thai  partic%dar  act  Thus,  whilst 
proof  of  stupidity,  gross  ignorance,  foUy,  or  strange  particular  aberration  of  opinion,  in  a  mind 
otherwise  unclouded,  is  alone  incompetent  to  affect  the  legality  of  an  act  of  such  a  person; 
yet,  that  evidence,  when  taken  in  connection  with  the  disposition  of  the  property,  the  in- 
terests and  relative  situation  of  those  affected  by  it,  and  other  circumstances,  may  show  con- 
clusively, that  this  particular  act  of  a  person  laboring  under  no  general  disability,  wanted 
his  consenting  will  and  understanding ;  that  the  sotmd  and  disposing  mind  was  deficient 
in  regard  to  Siis  special  matter;  that  the  wbde  was  the  result  of  fraud,  of  abuse  of  confi- 
dence, perhaps  of  delusion." 

The  learned  senator  further  approves  and  adopts  the  language  of  Mr.  Justice  Washington, 
(in  3  Wash.  687,)  "  that  a  man's  capacity  may  be  perfect  to  dispose  of  his  property  by  wil^ 
and  yet  very  inadequate  to  the  management  of  other  business,  as,  for  instance,  to  make  con* 
tracts  for  the  sale  of  property  ;**  and  further  asserts,  that  if  we  then  sum  up  the  whole  doc- 
trine of  the  law  of  wills,  as  affected  by  mental  incapacity,  we  shall  find  it  just,  reasonable^ 
and  consistent  with  itself,  as  well  as  in  perfect  harmony  with  the  decisions  and  rules  touch- 
ing the  effect  of  unsoundness  or  weakness  of  understanding,  in  avoiding  deeds  and  contracts. 

(q)  Ingram  v.  WyaU,  per  Sir  J.  Nichol,  1  Hagg.  R.  386. 

(r)  See,  also,  Jackson  v.  King,  4  Cowen,  207 ;  OdeU  v.  Btiek,  21  Wend.  1 42 ;  Petrie  v.  Shoe- 
maker^ 24  Wend.  85 ;  Bianchard  v.  NesUe^  3  Denio,  37  ;  Cktrke  v.  Satoyer,  2  Comst.  498 ; 
Burger  y.  SiH  I  Bradfl  Surr.  Rep.  360;    Weir  y.  FUz  Gerald,  2  Bradfl  Surr.  Rep.  42; 
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And  if  the  case  shows  that  the  testator  had  mind  and  memory  to 
understand  the  situation  and  value  of  his  property,  and  the  condition 
and  situation  of  those  who,  by  reason  of  their  relationship  to  him,  have 
claims  upon  his  bounty,  his  will  must  stand  for  the  reason  of  the  act; 
and  it  is  not  sufficient  to  impeach  his  competency,  that  the  will  is  not 
such  in  all  respects  as  would  have  been  expected  from  one  in  his  situ- 
ation.(5)  And  where,  though  the  testator  s  capacity  was  slender,  he 
still  had  a  disposing  mind,  if  the  evidence  is  sufficient  to  show  that  he 
fuUy  understood  and  intended  to  make  the  disposition  which  his  will 
makes  of  his  property,  the  will  must  stand,  however  unnatural  and 
unjust  may  be  its  provisions, (<) 

A  man  who  is  oorn  deaf,  dumb,  and  blind,  is  looked  upon,  by  the 
law,  as  in  the  same  state  with  an  idiot,  he  being  supposed  incapable  of 
any  understanding,  as  wanting  all  those  senses  which  ftirnish  the  hu- 
man mind  with  iaeas.(w)  Even  one  who  is  deaf  and  dumb  from  his 
nativity,  is,  in  presumption  of  law,  an  idiot>  and,  therefore,  incapable  of 
making  a  will ;  but  such  presumption  may  be  rebutted,  and  if  it  suffi- 
ciently appears  that  he  understands  what  a  testament  means,  and  has 
a  desire  to  make  one,  then  he  may  by  signs  and  tokens  declare  his 
te8tament.(i;) 

A  lunatic,  that  is,  a  person  usually  mad,  but  having  intervals  of 
reason,  during  the  time  of  his  insanity  cannot  make  a  testament,  nor 
dispose  of  any  thing  by  will.  And  "  so  strong  is  this  impediment  of 
insanity  of  mind,  that  if  the  testator  make  his  testament,  after  this 
fvirofr  bias  overtaken  him,  and  while  as  yet  it  possesses  his  mind,  al- 
though after  the yuror  departing  or  ceasing,  the  testator  recover  his 
former  understanding,  yet  does  not  the  testament,  made  during  his 
former  fit,  recover  any  force  or  strength  thereby ."(t^) 

If  any  one  attempt  to  call  in  question  or  overthrow  a  will,  on  ac- 
count of  any  supposed  insanity,  or  **  want  of  memory,"  as  it  is  techni- 
cally termed,  in  the  testator,  he  must  prove  such  impediment  to  have 
existed  ^einicm^  to,  and  at  the  date  of  the  will ;  and  must  establish  such 
incapacity  by  the  clearest  and  most  satisfactory  proofs.  The  burden 
of  proof  rests  upon  the  person  attempting  to  invalidate  what,  on  its 
&ce,  purports  to  be  a  l^al  act.(x)  Lvery  person  making  a  will  is 
presumed  to  be  of  sound  understanding,  until  the  contrary  be  proved, 
so  that  the  proof  lies  on  the  other  side.^y)  Where  the  general  compe- 
tency of  the  decedent  is  not  questionea,  the  onus  of  proving  that,  at 

Uowry  y.  SiXbfXy  lb.  ISS;  McSorUfki  v.  McBorley,  lb.  188;  MeGuirt  y.  Kwrr,  lb.  244;  WaUrt 
T.  (hUUn^  lb.  354 ;  Maverick  y.  ReynMs^  lb.  360 ;  Meehcat  y.  Rowrkt^  lb.  385 ;  Thompson  y. 
Qumijy,  lb.  449.  S,  G.  on  appeal  nomine^  Thompson  y.  Thompson^  21  Barb.  Sup.  Rep., 
107 ;  Kewhouse  y.  Godwin^  17  id.  236 ;  Van  PeU  y.  Van  PeU^  30  id.  134 ;  Watson  y.  DomsAy^ 
28  id.  653 ;  Brown  y.  Torrey,  24  id.  583. 

[s)  V^aison  y.  DofmsUy,  2S  Barb.  Sup.  Ct  Rep.  653. 

(0   Van  PeU  y.  Van  PeU,  30  Barb.  Sup.  Cl.  Rep.  134. 

(u)  1  Black  Comm.  304. 

iv)  Wms.  on  Szrs.  16.    See,  alao,  Weir  y.  FUz  Gerald,  2  Bradfl  Surr.  Rep.  42. 

[w)  Swinb.  part  2,  sec.  3,  pi  2 ;  Wms.  on  Bxra.  18. 

[z)  See  WmH.  on  Extb.  18 ;  Brown  y.  Jbrrey,  24  Barb.  Sup.  Ot  Rep.  683. 
i)  Boms'  JBcddB  Law. 
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the  particular  time  when  the  will  was  executed,  he  labored  under  any 
delusion,  aberration,  or  weakness  of  mind,  rests  with  the  contestant.(z) 

"  The  true  test,"  says  Sir  John  Nichol,  in  Dew  v-  Clarke,{a)  "  of  the 
absence  or  presence  of  insanity^  I  take  to  be  the  absence  or  presence 
of  what,  used  in  a  certain  sense  of  it,  is  comprisable  in  a  single  term, 
namely,  ddusion.  Whenever  the  patient  once  conceives  something 
extravagant  to  exist,  which  has  still  no  existence  whatever  but  in  his 
own  heated  imi^ nation;  and  whenever,  at  the  same  time,  having 
once  so  conceiveo,  he  is  incapable  of  being,  or  at  least  of  being  perma- 
nently reasoned  out  of  that  conception,(&)  such  a  patient  is  said  to  be 
under  a  delusion,  in  a  peculiar  half  technical  sense  of  the  term ;  and 
the  absence  or  presence  of  delusion  so  understood,  forms,  in  my  judg- 
ment, the  only  true  test  or  criterion  of  absent  or  present  insanity.  In 
short,  I  look  upon  delusion^  in  this  sense  of  it,  and  insanity,  to  be  almost, 
if  not  altogether,  convertible  terms.(c) 

Eccentric  habits,  or  a  belief  in  witchcraft  and  a  supernatural  agency,(cf) 
or  erroneous,  foolish,  and  even  absurd  opinions  on  certain  subjects,(e) 
d6  not  show  insanity,  when  the  person  entertaining  them  still  continues 
in  the  possession  of  his  Acuities,  discreetly  conducting  affairs. 

Soundness  and  perfectness  of  mind  are  held,  in  law,  to  be  absolutely 
requisite  in  the  making  of  wills ;  the  health  of  the  body,  merely,  not 
bemg  regarded.(/)  If  general  insanity  be  'proved,  it  is  presumed  to 
continue  until  a  recovery  be  shown ;  and  the  party  alleging  a  restora^ 
tion  to  sanity,  must  prove  his  allegation.(^)  But  if  mad  persons  have 
lucid  intervals,  during  which  they  are  full^  possessed  of  a  sound  and 
disposing  mind,  memory,  and  understandmg,  and  in  such  intervals 
make  their  wills,  they  will  be  good  in  law ;  so,  if  any  person  of  sound 
mind  make  his  will,  it  will  not  be  revoked  or  affected  by  his  subse- 
quent insanity  .(A) 

With  respect  to  persons  of  unsound  mind  having  lucid  intervals,  it 
is  sufiS^cient  if  the  evidence  adduced,  in  support  of  the  will,  shall  estab- 
lish that  the  party  afflicted  had  intermissions,  and  that  there  was  an 
intermission  of  the  disorder  at  the  time  of  the  act.  But  the  order  of 
proof  and  presumption  is  thereby  inverted ;  for  where  habitual  insan- 
ity is  established,  then  the  party  who  would  take  advantage  of  the 
act,  done  during  an  interval  of  reason,  must  prove  such  act  to  have 
been  so  done.  In  all  these  cases,  the  question  is,  whether  a  lucid  inter- 
val did  exist  in  which  the  act  was  done,  and  if  it  can  be  proved  that 
such  an  act  was  rationally  and  sensibly  done,  and  if  it  does  not  appear 

(z)  AUen  y.  The  Public  Administrator^  1  Bradf.  Sanr.  Rep.  3*78 ;  2  Curteia,  415. 

(a)  3  Add,  79.    See,  also,  Dr.  Haggard's  Report  from  the  judge's  notes. 

(b)  "  The  frame,  or  state  of  mind,"  says  Lord  Brougham  in  Waring  y.  Waringj  6  Moo.  P. 
G.  353,  "  which  indicates  his  incapacity  to  struggle  against  such  an  erroneous  belief  con- 
stitutes an  uDsoimd  frame  of  mind." 

(c)  See  Stanton  y.  Wethenvax^  16  Barb.  Sup.  Ct  Rep.  269,  262. 

(d)  Heirs  at  Law  of  Mason  Lee  agst.  Executors  of  Mason  Lee,  4  McCord,  183. 

(e)  Thompson  v.  Thompson,  21  Barb.  Sup.  Ot.  Rep.  107 ;  S.  C.  nomine,  Thompson  y,  Qwm- 
by,  2  Bradf.  Surr.  Rep.  449. 

f)  See  Alston  y.  Jones,  17  Barb.  Bup.  Ot.  Rep.  276. 

j)  OrobUl  y.  Barr  5  Barr,  441.    See,  also,  Jackson  y.  Vandusen,  6  Johns.  144. 
[h)  Roberts  on  Wills.    Loyelass, 
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that  there  existed  any  delusion,  or  gross  inconsistency  in  the.  disposal 
of  the  property,  the  whole  case  is  proved,  and  nothing  is  left  to  pre- 
sumption to  snow  the  lucid  interval.  But  it  must  be  shown  that  the 
act  was  done  without  any  assistance  from  another  person,  and  that  the 
lucid  interval  was  of  sufficient  length  to  do  the  act  intended.  The 
consistency  and  propriety  of  the  act  will  also  be  taken  into  considera- 
tion, for  the  purpose  of  showing  that  a  lucid  interval  really  did  exist; 
and  such  internal  evidence  will  generally  have  more  weight  with  the 
court  than  the  mere  opinion  of  witnesses.(t) 

But  although  where  a  will,  rational  on  the  face  of  it,  is  shown  to 
have  been  executed  and  attested  in  the  manner  prescribed  by  law,  it 
is  presumed,  in  the  absence  of  any  evidence  to  the  contrary,  to  have 
been  made  by  a  person  of  competent  understanding ;  yet,  if  there 
are  circumstances  in  evidence  which  counterbalance  that  presumption, 
the  decree  of  the  court  must  be  against  its  vahdity,  unless  the  evidence 
on  the  whole  is  sufficient  to  establish  affirmatively  that  the  testator 
was  of  sound  mind  when  he  executed  it.  Accorcfingly,  in  Symes  v. 
Green^{j)  where  the  will  propounded  was  sensible  on  the  face  of  it,  and 
container  no  trace  of  any  reference  to  or  connection  with  the  testator's 
then  subject  of  delusion,  yet,  as  the  production  of  an  unsound  mind, 
ft  was  held  not  entitled  to  probate. 

Partial  insanity,  or  insanity  or  unsoundness  always  existing,  al- 
though only  occasionally  manifest,  or  on  a  particular  point,  may  in- 
validate a  will  which  proceeds  from  the  effisct  of  such  partial  insanity, 
and  which  may  fiiirly  be  presumed  to  have  been  made  under  its  direct 
and  immediate  operation.  But  such  jEict  is  extremely  difficult  of 
proof,  as  direct  mental  perversion  and  actual  insanity,  with  respect  to 
the  object  of  such  delusion,  must  be  satisfactorily  established.(A) 

Again,  a  monomaniac  may  make  a  valid  will,  where  the  provisions 
of  the  will  are  entirely  unconnected  with,  and,  of  course,  umnfluenced 
by  the  particular  delusion.  But  where  there  is  good  reason  to  believe 
that  the  will  is  the  of&pring  of  that  particular  delusion  which  has 
seized  his  mind,  and  controls  its  operations,  the  rule  is  otherwise.  A 
will  flius  made,  under  the  influence  of  a  powerftd  delusion,  which  has 
impaired  and  perverted  his  judgment  and  understanding  in  relation  to 
subjects  connected  with  the  provisions  of  the  will,  so  as  to  exercise  a 
controlling  influence  in  the  disposition  of  his  property,  is  not  the  will 
of  a  testator  of  sound  mind.     His  mind  is  unsound  with  respect  to  the 

(0  Oartiffrighi  y.  CoariwHgU,  1  PhiUim.  90.  See,  also,  Scrvby  t.  Fordham,  1  Add.  90; 
Chamben  ▼.  QuBfn^a  Proctor,  2  Curt.  415,  451 ;  Wms.  on  Bzrs.  20,  21,  22,  23 ;  Bmnaiiyne  y. 
Baanaiynie,  16  Jar.  864;  14  Eng.  L.  ft  Eq.  Rep.  581 ;  2  Robert  472 ;  Morrison  y.  Smith,  3 
Kadf.  Surr.  Rep.  209;  OombauU  y.  The  Fublic  Administrator,  4  id.  226 ;  Nichols  and  Fre^- 
mask  y.  BiwM,  1  Swabej  and  Tristram  239. 

{j)  1  Svabey  and  Tristram  401. 

(k)  Dew  y.  CUxrk,  1  Add.  2*79 ;  3  Add.  79;  BiawUm  y.  Wdherwaa,  16  Barb.  B.  G.  R.  259, 
263.  It  must,  boweyer,  be  obsenred  tbat  tbe  role  of  law  is,  that  in  ciyil  suits,  it  is  not  ne- 
oeaaarjr  to  trace  or  connect  the  morbid  imagination  with  the  act  itself.  If  the  mind  is  un- 
Bouod,  the  act  is  yoid.  The  law  ayoids  eyery  act  of  the  lunatic,  during  Hie  period  of  the  lunacy, 
although  the  act  to  be  ayoided  cannot  be  connected  with  the  influence  of  the  insanity,  and 
maj  be  proper  in  itselfl     Qroom  y.  Thomas,  2  Hagg.  436.   See  Wms.  on  Ezra.  267. 
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very  sulgect  on  which  he  is  called  to  exercise  its  power  in  makiDg  the 
wili.(Z) 

Besides  the  two  classes  of  persons  non  compotes  mentis  already  men- 
tioned, viz.,  idiots  and  lunatics,  there  are  two  more  classes,  viz.,  those 
who  were  of  good  and  sound  memory,  and,  from  some  cause  not  di- 
rectly attributable  to  their  own  act  or  conduct,  have  lost  it ;  and  those 
who  have  become  non  compotes  by  their  own  act,  as  drun}cards.{m)  In 
the  former  of  these  two  latter  classes  must  be  reckoned  those  who, 
from  sickness,  grief,  accident,  or  old  age,  have  lost  their  reason,  who 
are  not  like  those  classed  by  Lord  Coke  as  " lunatici"  sometimes  hav- 
ing their  understanding,  and  sometimes  not;  but  whose  understandings 
are  defunct ;  who  have  survived  the  period  of  the  stability  of  their 
minds.(n) 

But  old  age  alone  does  not  deprive  a  man  of  the  capacity  of  making 
a  testament,  for  a  man  may  freely  make  his  testament,  how  old  soever 
he  be :  since  it  is  not  the  integrity  of  the  body,  but  of  the  mind,  that  is 
requisite  in  testaments.(o)  "  It  is  one  of  the  painful  consequences  of 
extreme  old  age,"  says  Chancellor  Kent,  in  Van  Alst  v.  Hunter^  "  that 
it  ceases  to  excite  interest,  and  is  apt  to  be  left  solitary  and  neglected. 
The  control  which  the  law  still  gives  to  a  man  over  the  disposal  of  his 
property,  is  one  of  the  most  efficient  means  which  he  has,  in  protracteif 
life,  to  command  the  attention  due  to  his  infirmities.  The  will  of  such 
an  aged  man  ought  to  be  regarded  with  great  tenderness,  when  it  ap- 
pears not  to  have  been  procured  by  fraudulent  acts,  but  contains  those 
very  dispositions  which  the  circumstances  of  his  situation  and  the 
courSe  of  the  natural  affections  dictated."  Yet  obviously  old  age  may 
be  the  cause  of,  or  accompanied  by  such  a  defect  or  perversion  of  un- 
derstanding and  discernment,  and  such  a  loss  of  memory,  as  to  render 
the  party  equally  as  incapable  to  make  a  valid  will,  as  an  idiot,  or  a 
chila,  or  a  lunatic  person.  Defect  of  memory,  however,  unless  it  be 
total,  or  appertain  to  things  very  essential,  is  not  sufficient  to  create 
incompetency.(p) 

It  is  laid  down  that  it  is  not  necessary  to  go  so  far  as  to  make  a  man 
absolutely  insane,  so  as  to  be  an  object  for  a  commission  of  lunacy,  in 
order  to  determine  the  question,  whether  he  was  of  a  sound  and  dis- 

Eosing  mind,  memory,  and  understanding.     A  man,  perhaps,  may  not 
e  insane,  and  yet  not  equal  to  the  important  act  of  disposing  of  his 


(Q  See  SiawUm  y.  Wdherwax^  16  Barb.  Sup.  Ct  Bep.  259,  263.  Where  inBamty,  though 
confined  to  certain  one  or  more  delusions,  has  once  existed,  and  the  evidence  shows  the 
deceased  to  have  been  instructed  to  conceal  the  continued  existence  of  such  delusion  or 
delusions,  and  the  CTidence  to  prove  perfect  recoverj  of  capacity  is  at  least  doubtful,  the  wiU 
made  by  a  person  so  affected,  though  rational  and  rationaUj  instructed  and  executed,  is  not 
entitled  to  probate.    Dyce  Sombre  agst.  Troup,  1  Deane,  22. 

(m)  See  McSorley  y.  McSorley,  2  Bradfl  Surr.  Rep.  188 ;   Waters  t.  OuUen^  lb.  354. 

(n)  See  Wms.  on  Ezrs.36. 

(o)  Swinb.  part  2,  sec  5,  pi.  1 ;  Wm&  on  Exrs.  36 ;  Van  Alit  y.  Eunfkr^  5  Johns.  Ch. 
Rep.  158;  Blocker  y.  Djneh,  1  Bradf.  Surr.  Rep.  458;  BuUer  v.  Benson,  1  Barb.  Sup.  Ct. 
Rep.  526,  538 ;  Moore  T.  Moort,  2  Bradf  Surr.  Rep.  261 ;  Maverick  t.  Reynoldt,  lb.  360 ; 
Ltaycra/t  Y,  SimmanSj  3  id.  35;  Oreeiy  and  others  y.  Ostrander^  lb.  107;  CarroUf.  Nortonf 
lb.  291. 

(p)  Bleecker  r.  Lynch,  1  Bradf  Surr.  Rep.  466. 
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property  by  will.(g')  In  order  to  constitute  a  sound  disposing  mind, 
the  testator  must  not  only  be  able  to  understand  that  he  is,  by  his  will, 
giving  the  whole  of  his  property  to  the  object  of  his  regard,  but  must 
also  have  capacity  to  comprehend  the  extent  of  his  property,  and  the 
nature  of  the  claims  of  others,  whom,  by  his  will,  he  is  excluding  from 
participation  in  that  property.(r)  And,  generally,  he  must  possess  an 
intelligent  understanding  of  the  contents  and  the  eflfecfc  of  tne  instru- 
ment.(5) 

As  to  the  last  of  the  classes  of  non  compotes  mentioned  :  "  He  that  is 
overcome  by  drink,"  says  Swinburne, (/)  "  during  the  time  of  his  drunk- 
enness, is  compared  to  a  madman,  and,  therefore,  if  be  make  his  testa- 
ment at  that  time,  it  is  void  in  law,  which  is  to  be  understood,  when 
he  is  so  excessively  drunk,  that  he  is  utterlv  deprived  of  the  use  of 
reason  and  understanding ;  otherwise,  albeit  nis  understanding  is  ob- 
scured, and  his  memory  troubled,  yet  he  may  make  his  testament, 
being  in  that  case.(u) 

BUnd  persons  may  of  course  make  their  wills ;  but  such  cases  will  be 
more  conveniently  considered  hereafter,  in  connection  with  the  subject 
of  the  "form  and  manner  of  making  a  will."(v) 

In  respect  to  the  age  requisite  to  the  valid  execution  of  a  will,  it  was 
formerly  the  weight  of  opinion,  that  an  infant,  if  a  male,  of  the  age  of 
fourteen,  and  if  a  female,  o*f  the  age  of  twelve,  might  make  a  testament 
of  chattels  :{w)  but  now,  as  has  been  seen,  the  partv,  if  a  male,  must 
have  attained  the  age  of  eighteen,  and,  if  a  female,  the  age  of  sixteen, 
before  he  or  she  is  competent  to  the  due  execution  of  a  will.  An  in- 
fant never  could,  and  cannot  now,  make  a  valid  devise ;  and  tlfe  Re- 
vised Statutes  specially  exclude  the  exercise  of  a  power  by  a  married 
woman  during  her  in&ncy.(x) 

It  may  not  be  quite  supernuous  to  remark  in  this  place,  with  refer- 
ence to  the  disability  of  infancy,  that  in  computing  the  age  of  a  person, 
for  testamentary  or  other  purposes,  the  day  of  his  birth  is  included ; 
thus,  if  be  were  born  on  the  16t1hL  January,  1800,  he  would  have  attained 
his  majority  on  the  15th  January,  1821  ;(y)  and  as  the  law  does  not 
recognize  fractions  of  a  day,  the  age  would  be  attained  at  the  first  in- 
stant of  the  latter  day.(2) 

PEBS0N8  DISABLED  FROU  MAKINa  A  WILL  FOR  WANT  OF  LIBERTY  OR 

FREE-WILL. 

Prisoners,  captives,  and  the  like,  are  included  in  this  class,  but  the 
law  does  not  make  such  persons  absolutely  intestable ;  but  only  leaves 
it  to  the  discretion  of  the  court  to  judge,  upon  the  consideration  of  their 
particular  circumstances  of  duress,  whether  or  no  such  person  could  be 

(q)  MnaUcan  t.  Bennett,  1  Cox,  366.  «    .  .  «  «    ^*  « 

(r)  Harwood  T.  Baker,  3  Moo.  P.  C.  0.  282,  290 ;  Jforriwrn  t.  Smtih,  3  Bradt  Surr.  Rap. 
309.   See,  also,  Alston  r.  Jones,  17  Barb.  Sup.  Gt  Rep.  276. 
(#)  Burger  v.  BiU,  I  Brad£  Surr.  Rep.  360. 
(«)  Part  2,  sec  6 ;  Wms.  on  Exra.  38. 

(ft)  See  aNeU  v.  Murray,  4  Bradf.  Surr.  Rep.  311.  (v)  Post 

\w)  2  Black.  Oomm.  497;  3  R.  S.  (2d  ed.)  App.  629.  (a?)  4  Kent's  Comm.  606. 

(y)  Herbert  t.  TarhaO,  1  Sid.  142 ;  S.  G,,  Raym.  84.  (z)  1  Jarman  on  Wills. 
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supposed  to  have  free-will  and  liberty  in  the  making  of  his  will.(a) 
Any  will,  the  making  of  which  has  been  indufced  by  threats,  or  through 
fear,  restraint,  fraud,  deceit,  undue  influence,  or  importunity,  may  be 
set  aside ;  but  these  cases,  as  well  as  all  cases  generally,  under  the 
present  head,  will  properly  be  considered  more  fully  hereafter,  (6)  in 
connection  with  the  subject  of  the  proof  requisite  to  the  establishment 
of  a  will. . 

Formerly  married  women  were  incompetent  to  make  a  will,  and 
came  within  the  causes  of  disability  now  under  consideration.  A  wife 
could  not  devise  her  lands  by  will,  for  she  was,  as  she  is  by  the  above- 
quoted  section  1,  excepted  out  of  the  statute.  Yet,  where  an  estate  was 
limited  to  uses,  and  a  power  was  given  to  s^feme  covert  before  marriage 
to  declare  those  uses,  such  limitations  of  uses  might  take  effect;  and 
though  a  married  woman  could  not  be  said  strictly  to  make  a  will,  yet 
she  might,  as  she  still  rnay,  devise,  by  way  of  execution  of  a  power, 
which  is  rather  an  appointment  than  a  will,  or  a  writing  in  nature  of  a 
will ;  and  whoever  tak:es  under  the  same,  takes  by  virtue  of  the  execu- 
tion of  the  power,  and  by  the  power  coupled  with  the  writing,  and  as 
if  the  limitation  in  that  writing  of  appointment  had  been  contained  in 
the  deed  creating  the  power,  for  he  takes  from  the  author  of  the 
power.(c) 

(a)  2  Black.  Comm.  497.  (6)  Post. 

(c)  2  Black.  Gomiru  498 ;  2  Kent's  Comm.  170,  171 ;  Stephens'  Comm.  (Am.  ed.)  650 ; 
Southby  V.  SioneJiouse,  2  Vesey,  611;  Strong  v.  WUkiTiy  1  Barb.  Ch.  Rep.  13,  14;  American 
Home  Missionary  Society  v.  Wadhams^  10  Barb.  Sup.  Ct.  Rep.  597. 

The  Statute  of  Powers  (art.  3,  title  2,  ch.  1,  part  2,  of  the  Revised  Statutes,  ]  R.  a  731, 
(5th  ed.)  vol.  3,  p.  23)  prescribes  the  requisites  and  formalities  necessary,  as  well  to  the  crea- 
tion of  a  power,  as  to  the  due  execution  of  a  will  made  under  the  same. 

By  the  74th  section  of  the  statute,  (1  R.  S.  732 ;  3  R.  S.  (5th  ed.)  23,)  a  power  is  defined  to 
be  an  authority  to  do  some  act  in  relation  to  lands,  or  the  creation  of  estates  therein,  or  of 
charges  thereon,  which  the  owner  granting  or  reserving  such  power  might  himself  lawfully 
perform. 

By  sec  80,  a  general  and  beneficial  power  may  be  given  to  a  married  woman  to  dispose, 
during  her  marriage,  and  without  the  concurrence  of  her  husband,  of  lands  conveyed  or  de- 
vised to  her  in  fee. 

By  sec.  87,  a  special  and  beneficial  power  may  be  granted  to  a  married  woman  to  dispose^ 
during  the  marriage,  and  without  the  concurrence  of  her  husband,  of  any  estate  less  than  a 
fee  belonging  to  her,  in  the  lands  to  which  the  power  relates. 

By  sec.  106,  a  power  may  be  granted :  1.  By  a  suitable  clause  contained  in  a  convey- 
ance of  some  estate  in  the  lands,  to  which  the  power  relates ;  2.  By  a  devise  contained  in  a 
last  will  and  testament. 

By  sec.  1 09,  a  pow^er  may  be  vested  in  any  person  capable  in  law  of  holding,  but  cannot 
be  exorcised  by  any  person  not  capable  of  aliening  lands,  except  in  the  single  case  men- 
tioned in  the  next  section. 

B}'  sec.  110,  a  married  woman  may  execute  a  power  during  her  marriage,  by  grant  or  do- 
vise,  as  may  be  authorized  by  the  power,  without  the  concurrence  of  her  husband,  unless 
by  the  terms  of  the  pow^or,  its  execution  by  her  during  marriage  is  expressly  or  impliedly 
prohibitr^d. 

By  sec.  Ill,  no  power  vested  in  a  married  woman,  during  her  infancy,  can  be  exercised 
by  her  until  she  attains  her  full  age. 

By  sec.  115,  where  a  power  to  dispose  of  lands  is  confined  to  a  disposition  by  devise  or 
will,  the  instrument  of  execution  must  be  a  will  duly  executed,  according  to  the  provisions 
of  the  sixt!i  chapter  of  the  act. 

By  sec.  130,  when  a  married  woman,  entitled  to  an  estate  in  fee,  shall  be  authorized  by 
a  power  to  dispose  of  such  estate  during  her  marriage,  she  may,  by  virtue  of  such  power, 
create  any  estate,  which  she  might  create  if  tinmarried. 

See  Jackson  v.  Edwards^  7  Paige,  386;  S.  (7.,  on  appeal,  22  Wend.  498;  Frazery.  Western, 
1  Barb.  Ch.  Rep.  220,  240. 
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With  respect  to  personal  property,  previous  to  the  Revised  Statutes, 
a  married  woman  was  incapable  of  making  a  testament  of  such  prop- 
erty, without  the  consent  of  her  husband.  For,  it  was  said,  all  her 
personal  chattels  are  absolutely  his ;  and  he  may  dispose  of  her  chattels 
real,  or  shall  have  them  to  mmself  if  he  survives  her ;  it  would  be, 
therefore,  extremely  inconsistent  to  give  her  a  power  of  defeating  that 

E revision  of  the  law,  by  bequeathing  those  chattels  to  another.  Yet, 
y  her  husband's  license,  she  might  make  a  testament;  but  such  license 
was  more  properly  his  assent;  for,  unless  it  was  given  to  the  particular 
will  in  question,  it  would  not  be  a  complete  testament,  even  though 
the  husband  beforehand  had  given  her  permission  to  make  a  will.fcQ 

Under  the  Revised  Statutes,  a  married  woman  was  prohibited  n-om 
making  a  will  of  personal  property  in  any  case,  even  with  the  assent  or 
license  of  her  husband ;  for  the  statute  declared,  as  it  still  declares,  as 
has  been  seen,  that  every  male  person  of  eighteen  years  of  age,  and 
every  female,  not  being  a  married  womariy  of  the  age  of  sixteen,  and  no 
others^  may  make  a  will  of  personal  estate.(e) 

But  now,  by  statute,  married  women  are  not  under  any  disability  in 
respect  to  the  making  of  wills,  whether  of  real  or  personal  estate.  The 
act  "  for  the  more  eflfectual  protection  of  the  property  of  married 
women,"  passed  April  7th,  1848,(/)  as  amended  by  the  act  of  April 
11th,  1849,(^)  provides  as  follows  : 

Sec  3.  Any  married  female  may  take,  by  inheritance  or  by  gift, 
grant,  devise  or  bequest,  from  any  person  other  than  her  husbaad,  and 
hold  to  her  sole  and  separate  use,  and  convey  and  devise  real  and 
personal  property,  and  any  interest  or  estate  therein,  and  the  rents, 
issues,  and  profits  thereof,  in  the  same  manner  and  with  like  effect  as  if 
she  were  unmarried,  and  the  same  shall  not  be  subject  to  the  disposal 
of  her  husband,  nor  be  liable  for  his  debts.(A) 

This  act  substantially  repeals  the  restrictions  contained  in  the  above 

These  provisions  of  the  statute  have  special  reference  to  real  estate.  The  principle  and 
equity  of  the  statute  would  doubtless  extend,  however,  to  enable  a  married  woman,  w^ho  had 
personal  estate  conveyed  or  bequeathed  to  her  separate  use,  with  an  express  power  to  dispose 
of  it  by  will  at  her  death,  to  make  a  will,  or  an  instrument  in  the  nature  of  a  will,  for  the  purpose 
of  appointiDg  or  disposing  of  her  separate  estate  in  pursuance  of  such  power.  See  Strong  y. 
Wittin,  1  Barb.  Ch.  Rep.  9;  Moehring  v.  Mitchell,  Id.  272;  ATnerican  Home  Missionary  So" 
dety  v.  Wadhams,  10  Barb.  Sup.  Ct.  Rep.  597;  Van  Wert  v.  Benedict,  \  Bradf.  Surr.  Rep, 
lU;  Barnes  v.  Vincent,  4  Notes  of  Cases,  Suppl.  21 ;  S.  C,  6  Moo.  P.  C.  201 ;  In  the  Matter 
of  proving  the  wiU  of  Jennings,  10  Legal  Observer,  253  ;  Este  v.  Este,  2  Robert.  351. 

The  execution  of  wills  under  powers  is  the  subject  of  some  comments  in  a  note  at  page 
54  of  the  second  edition  of  this  work.  The  act  for  the  more  effectual  protection  of  th« 
property  of  married  women,  (S.  L.  1848,  ch.  200;  a  L.  1849,  ch.  375;  3  R.  S.  (5th  ed.)  239, 
240,  st^a.),  having  placed  married  women  upon  the  same  footing  with  unmarried  women 
and  with  men,  in  respect  to  the  power  and  right  of  devising  reid  and  personal  property, 
would  seem  to  have  superseded  the  necessity  for  express  powers  to  enable  married  women 
to  make  wills,  and  it  is  believed  such  powers  have  gone  almost  entirely  out  of  use  in  this 
state.  It  is  not  deemed  proper,  therefore,  to  devote  any  space  to  the  discussion  of  the  sub- 
ject iu  this  publication. 

A  will,  in  execution  of  a  power,  Ib  ambulatory  and  revocable,  in  the  same  manner  as  a 
proper  will    1  Bradf.  Surr.  Rep.  114. 

(d)  2  Black.  Comm.  498. 

(«)  Moehring  y.  MitcheO,  I  Barb.  Ch.  Rep.  264;  4  Kent's  Oomm.  (7th  ed.)  506,  Ib.  note; 
but  see  Beyer  v.  Berger^  1  HofE  Ch.  Rep.  1. 

(/)  S.  L.  1848,  307. 

{^)  S.  L.  1849,  528.  (^)  3  B.  a  (5th  ed.)  239-40. 
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sections  of  the  Eevised  Statutes,  against  the  validity  of  a  will  by  a 
married  woman  in  regard  to  real  and  personal  estate ;  and,  by  the  act, 
married  women  are  competent  to  devise  and  bequeath  real  and  per- 
sonal property,  in  the  same  manner  and  with  the  like  effect  as  if  they 
were  unmarried.  The  act  removes  a  personal  disability,  and  the  power 
given  to  devise,  probably,  is  not  limited  to  subsequently-acquired  prop- 
erty. K  it  be,  however,  where  the  capacity  exists  to  make  a  will, 
when  the  will  oi  2k  feme  covert  made  subsequently  to  the  passage  of  the 
act  is  properly  proved,  it  is  the  duty  of  the  Surrogate's  Court  to  admit 
it  to  probate,  leaving  it  to  the  proper  tribunals  to  determine,  as  occa- 
sion may  arise,  what  property  passes  by  it.(^) 

Nor  can  the  operation  or  effect  of  the  will,  on  the  estate  or  rights  of 
the  husband  in  the  proi)erty  of  the  wife,  be  considered  on  the  probate. 
The  power  to  make  a  will  relates  to  the  personal  capacity  and  the  pro- 
bate ;  the  rijght  to  dispose  of  any  particular  property  relates  to  the 
effect  of  the  instrument  when  proved,  and  its  construction.  On  proof, 
therefore,  of  the  due  execution  of  the  will  of  a  married  woman,  de- 
ceased, the  surrogate  is  bound  to  admit  the  will  to  probate,  leaving 
the  question  of  what  passes  under  the  instrument  for  future  construe- 
ation.(y) 

OF  THE  FORM  AND  MANNER  OF  MAKING  A  WILL. 

Before  the  Eevised  Statutes,  no  solemnities  of  any  kind  were  neces- 
sary to  the  making  of  a  will  of  personal  estate.  The  second  section  of 
the  act  **  concerning  wills, "(i)  which  required  the  formalities  of  signa- 
ture and  attestation  for  a  devise  of  land,  did  not  extend  to  wills  of 
personal  property.  The  nineteenth  section  provided  that  every  person 
might  by  will,  in  writing,  give  or  bequeath  his  personal  estate,  in  the 
same  manner  as  if  the  act  had  not  oeen  passed ;  and  the  fourteenth 
section  made  it  necessary  that  wills  of  personal  estate  should,  generally 
speaking,  be  reduced  into  writing  in  the  testator's  lifetime ;  inasmuch 
as  it  was  thereby  enacted,  that  no  nuncupative  will  (where  the  estate 
thereby  bequeathed  should  exceed  the  value  of  seventy  five  dollars) 
should  be  good,  unless  under  the  particular  circumstances  therein  spe- 
cified. But  no  other  formality  whatever  was  necessary  to  give  them 
effect  and  operation.  Whence  it  often  happened  that  a  will,  intending 
to  dispose  of  both  real  and  personal  estate,  was  inoperative  as  to  the 
former,  and  at  the  same  time  a  perfect  disposition  of  the  latter. 

The  act  "  concerning  wills"  was  repealed  from  and  after  the  thirty- 
first  day  of  December,  1829,(Z)  and  the  Eevised  Statutes,  which  took 
effect  on  the  first  day  of  January,  1830,  contain. enactments,  the  result 
of  which  is,  that  the  solemnities  prescribed  by  them  are  required  to 
render  valid  any  will  or  other  testamentary  disposition  of  qy^tj  de- 
scription of  property,  without  distinction  ;  so  that  the  same  formalities 
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(f)  Van  Wert  v.  Benedict,  1  Bradf.  8uit.  Rep.  116. 
;)  Waters  y.  OuUen,  3  Bradf.  Surr.  Rep.  354. 
{k)  1  R.  L.  1813,  364. 

(0  See  aol  *'  to  repeal  certain  acta  and  parts  of  actfl^"  passed  December  10th,  1838.    S. 
Ii.  1838;  3  R.  8.  (3d.  ed.)  161. 
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of  execution,  publication,  and  attestation,  are  necessary,  whether  the 
instrument  disposes  of  real  or  of  personal  estate.(7?i) 

These  enactments  are  containea  in  the  first  title  of  the  sixth  chapter 
of  the  second  part  of  the  Eevised  Statutes,  and  are  as  follows : 

Sec.  33.  [Sec.  40.]  Every  last  will  and  testament  (or  co(licil\(7?)  of 
real  or  personal  property,  or  both,  shall  be  executed  and  attested  in  the 
following  manner : 

1.  It  shall  be  subscribed  by  the  testator  at  the  end  of  the  will ; 

2-  Such  subscription  shall  be  made  by  the  testator,  in  the  presence 
of  each  of  the  attesting  witnesses,  or  shall  be  acknowledged  by  him  to 
have  been  so  made,  to  each  of  the  attesting  witnesses ; 

3.  The  testator,  at  the  time  of  making  such  subscription,  or  at  the 
time  of  acknowledging  the  same,  shall  oeclare  the  instrument  so  sub- 
scribed to  be  his  last  will  and  testament ; 

4.  There  shall  be,  at  least,  two  attesting  witnesses,  each  of  whom  shall 
sign  his  name  as  a  witness,  at  the  end  of  the  wiU,  at  the  request  of  the 
testator-(o) 

Sec.  34.  [Sec.  41.]  The  witnesses  to  any  will  shall  write  opposite  to 
their  names  their  respective  places  of  residence ;  and  every  person 
who  shall  sign  the  testator's  name  to  any  will  by  his  direction,  shall 
write  his  own  name  as  a  witness  to  the  will.  Whoever  shall  neglect 
to  comply  with  either  of  these  provisions,  shall  forfeit  fifty  dollars,  to 
be  recovered  by  any  person  interested  in  the  property  devised  or  be- 
queathed, who  will  sue  for  the  same.  Such  omission  shall  not  affect 
the  validity  of  any  will ;  nor  shall  any  person  liable  to  the  penalty 
aforesaid  be  excused  or  incapacitated,  on  that  account,  from  testifying 
respecting  the  execution  of  such  will.(p) 

Sec.  19.  [Sec.  22.]  No  nuncupative  or  unwritten  will,  bequeathing 
personal  estate,  shall  be  valid,  unless  made  by  a  soldier  while  in  actual 
military  service,  or  by  a  mariner,  while  at  sea.(j) 

Sec  91.  [Sec.  70.]  The  provisions  of  this  title  shall  not  be  construed 
to  impair  the  validity  of  tne  execution  of  any  will  made  before  this 
chapter  shall  take  effect,  or  to  affect  the  construction  of  any  such 
will.(r) 

The  formalities  required  for  the  valid  execution  of  a  wiU  made  be- 
fore the  Eevised  Statutes  took  effect,  *do  not  any  longer  form  a  practi- 
cal subject  for  consideration.  Within  the  period  of  thirty  years,  which 
has  elapsed  since  that  event,  every  will  executed  previously  has,  in 
all  human  probability,  been  disposed  of.  The  few  recent  cases  which 
have  arisen  on  such  wills  woulcl  not  justify  any  extended  examination 
of  the  rules  of  law  which  prevailed  under  the  former  system.(5)  In 
this  work,  therefore,  the  principles  of  the  old  law  will  be  considered,  if 

(m)  QeeWaUa  v.  The  FubUc  AdmifMrator,  4  Wend.  168. 

(»)  Sec.  92.  [Sec  71.]  The  term  "  will,"  as  used  in  this  chapter,  shall  include  all  codi- 
cils, as  well  as  wills. 

(o)  2  R.  &  63 ;  3  R.  9.  (5th  ed.)  144.  (p)  Id. 

(q)  2  R.  a  60 ;  3  R  S.  (6th  ed.)  141.  (r)  2  R.  S.  68;  3  R.  S.  (5th  ed.)  153. 

(«)  See  Jaimcey  y.  Thome^  2  Barb.  Ch.  Rep.  40 ;  Lawnnce  v.  BAbardj  I  Bradf.  Surr.  Rep. 
362 ;  Sherry  t.  Lomer^  Id.  437. 
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at  all,  only  incidentally,. and  by  way  of  explanation  or  illustration  of 
the  plan  introduced  by  the  Revised  Statute3.(i) 

It  may  be  observed,  however,  that  the  law,  in  regard  to  the  execu- 
tion of  wills,  remains  as  it  was  in  this  state  before  the  revision  of  1830, 
except  that  a  subscription  at  the  end  of  the  will  is  substituted  for  a 
signing,  and  a  provision  is  made  for  acknowledging  and  publishing 
the  will,  and  the  number  of  witnesses  is  reduced  from  three  to  two, 
and  they  must  be  requested  by  the  testator  to  sign  the  will.  No  other 
alteration  was  intended  by  the  legislature  at  the  time  of  the  revision. 
The  execution  of  a  will,  in  a  manner  which  would  have  been  valid 
previously  to  the  Revised  Statutes,  is,  therefore,  a  valid  executioa 
under  those  statutes,  provided  the  additional  requirements  contained 
in  those  statutes  are  complied  with.  Accordingly,  the  subscription  of 
a  will  by  the  testator,  by  the  agency  of  a  witness,  or  another  person, 
as  it  would  have  beeen  a  valid  signing  of  the  will  under  the  former 
law,  is  a  valid  subscription  of  the  will  under  the  Revised  Statutes.(w) 

The  above  sec.  83  [sec.  40]  comprises  all  the  directions  which  are 
necessary  to  be  observed  in  the  due  execution  of  a  will.  The  require- 
ments of  this  statute  are  not  merely  cumulative  to  any  previous  law 
or  statute,  but  are  of  themselves  entirely  sufficient  for  the  valid  execu- 
tion of  a  will,  and  all  former  statutory  provisions  are  inapplicable ;  in 
fact,  there  is  not  any  law,  prescribing  the  mode  in  which  wills  may  be 
made,  now  in  force,  other  than  the  Revised  Statutes.  Wills  executed 
previously  to  their  enactment,  according  to  the  law  as  it  then  stood,  as 
nas  been  seen,  are  expressly  saved ;  but,  in  every  other  case,  the  Re- 
vised Statutes  are  now  the  sole  and  exclusive  guide  as  to  all  formalities 
in  the  execution  of  wills,  required  to  be  made  in  Conformity  to.  the 
laws  of  this  state.(2;) 

The  statute  is  in  its  terms  perfectly  explicit.  Four  distinct  ingi'edi- 
ents,  as  declared,  must  enter  into  and  together  constitute  one  entire 
complete  substance,  essential  to  the  complete  execution  of  the  instru- 
mei]t  as  a  will :  1.  There  must  be  a  signing  by  the  testator  at  the  end 

(Q  It  is  proper  that  it  should  be  noted  that  in  a  recent  case,  where  the  testator  died  since 
the  Revised  Statutes,  and  his  will,  executed  previously  to  the  Revised  Statutes,  was  offered 
for  proof  as  a  will  of  both  real  and  personal  estate,  and  was  attested  by  two  witnesses  only, 
and,  therefore,  defective  in  respect  to  real  estate,  according  to  the  old  law,  which  required 
three  witnesses  to  a  devise  of  lands,  (see  act  concerning  wills,  sec.  2,  1  R.  L.  1813,  364,) 
it  was  considered,  in  view  of  the  above  section  91  [sec  70]  providing  that  the  validity  of 
wills  already  executed  should  not  be  impaired  by  the  new  provisions  of  the  Revised  Statutes, 
that  the  law  stopped  at  that  point,  thus  leaving  to  wiUs  executed  before,  the  benefit  of  the 
change,  so  that  if  bad  by  the  law  existing  at  the  time  of  their  execution,  they  might  be 
cured,  and  become  valid  by  the  law  existing  at  the  time  of  the  death  of  the  testator;  that 
if  the  testator  had  died  previous  to  the  Revised  Statutes,  the  case  would  of  course  have  been 
otherwise;  but  that  his  decease  subsequent  to  the  new  law  going  into  effect,  attached  the 
benefit  thereof  to  his  will,  and  aided,  though  it  might  not  impair,  the  validity  of  its  execution; 
it  was  held,  therefore,  although  this  will  was  attested  by  only  two  witnesses,  instead  of  three, 
as  required  by  law  at  the  tune  of  its  execution,  in  order  to  pass  real  estate,  that  still,  by  the 
decease  of  the  testator  after  the  Revised  Statutes  took  effect,  the  defect  was  cured,  and  that 
the  will  had  been  properly  admitted  and  recorded  as  a  valid  will  of  real  estate.  Lawrence  y. 
Eebhard,  1  Bradf.  Surr.  Rep.  252. 

iu)  Robins  v.  Coryell,  27  Barb.  Sup.  Ot.  Rep.  566. 

(v)  Ruddon  v.  McDonald,  1  Bradfl  Surr.  Rep.  362 ;  Ly(/n  v.  Smith,  11  Barb.  Sup.  Ct  Rep. 
124.  At  variance  with  a  diciwn  of  Mr.  Justice  Hand  in  BvMer  y.  Benson,  1  Barb.  Sup.  Ct 
Bi^p.  530. 
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of  the  will ;  2.  The  signing  must  take  place  in  the  presence  of  .each  of 
the  witnesses,  or  be  acknowledged  to  have  been  made  in  their  pres- 
ence ;  3.  The  testator,  at  the  time  of  signing  or  acknowledging  the 
writing,  shall  declare  it  to  be  his  last  will ;  and,  4.  There  must  be  two 
witnesses.  Every  one  of  these  four  requisites,  in  contemplation  of  the 
statute,  is  to  be  regarded  as  essential  as  another.  There  must  be  a  con- 
currence of  all  to  give  validity  to  the  act,  and  the  omission  of  either  is 
fetal.  A  will  cannot  be  made  by  silence ;  there  must  be  a  distinct 
affirmative  performance  of  all  the  statutory  requisites.{i^)  The  four 
facts  specified  in  the  section  must  exist,  and  those  acts  therein  directed 
be  fully  and  completely  performed.  The  statute  is  peremptory,  and 
no  evasion  or  omission  can  be  excused  or  tolerated.(a!:) 

While  tlie  courts,  however,  have,  with  commendable  firmness,  in- 
sisted upon  a  rigid  compliance  with  the  formula  prescribed  by  the 
statute,  they  have  never  held  that  a  literal  compliance  was  necessary, 
A  substantial  compliance  is  enough.  The  only  sure  guide  is  to  look 
at  the  substance,  sense,  and  object  of  the  law,  and,  with  the  aid  of  these 
lights,  endeavor  to  ascertain  whether  there  has  been  a  substantial  com- 
pliance. No  particular  form  of  words  is  required  to  comply  with  the 
statute ;  if  the  testator  knows  what  is  necessary,  and  does  it,  he  may 
use  his  own  language.  But  the  statute  must  be  substantially  complied 
with,  regardless  of  consequences.(jr) 

On  the  one  hand,  nothing  can  be  more  contrary  to  the  duty  of  a 
court  of  justice,  than  to  impair  the  force  of  a  legislative  enactment  by  a 
latitudinarian  construction-,  on  the  other,  it  would  be  equally  against 
the  intention  of  the  legislature,  by  too  rigid  an  interpretation  of  the 
words  of  the  statute,  to  render  void  wills  when  the  requisites  of  the 
statute  have  been  substantially  complied  with,  and  when  those  wills  do 
not  contain  any  of  those  faults  or  defects  which  it  must  have  been  the 
intention  of  the  legislature  should,  for  some  reasons,  render  them  in- 
operative. In  a  state  like  this,  where  the  power  of  testation  exists  to 
so  wide  an  extent,  all  forms  must  be  intended  to  protect  the  right  so 
existing,  and  to  secure  the  genuineness  and  authenticity  of  all  testa- 
mentary instruments,  and  not  to  restrict  the  right  of  testation  ;  and  if 
wills  hima  fide  made  by  testators  are  defeated  from  want  of  observing 
the  solemnities  required,  such  an  occurrence  is  an  evil  in  itself,  but  an 
evil  to  be  submitted  to,  because,  according  to  the  judgment  of  the  legis- 
lature, such  sacrifice  is  conducive  to  the  general  safety  and  welldoing 
of  the  right  of  testation.(2)  The  question,  in  every  case  on  the  execu- 
tion of  a  will,  is  not  whether  the  testator  has  become  entitled  to  devise 
by  full  compliance  with  the  letter  of  the  law;  but  whether  there  has 

(w)  Ex  parte  Beers,  2  Bradf.  Surr.  Rep.  163,  165. 

(x)  Rernsen  v.  Brinckerhqf,  26  Wend.  331,  per  Nelson,  Ch.  J.;  Whilhech  v.  PaMerson,  10 
Barb.  Sup.  Ct.  Rep.  610,  per  Taylor,  J. 

(y)  BegtLme  v.  Seguine,  1  Barb.  Sup.  Gt  Rep.  393,  per  Edmonds,  J. ;  Butler  v.  BeTison,  1 
Barb.  Sup.  Ct.  Rep.  534,  per  Hand,  J. ;  Ifelaon  v.  McGiffert,  3  Barb.  Chan.  Rep.  163 ;  Bernsen 
T.  Britickerhoffj  26  Wend.  332,  per  Nelson,  Ch.  J.;  Lewis  agst.  Lewis,  1  Kernan,  220,  224; 
Bieben  v.  Hides,  3  Bradf.  Surr.  Rep.  353 ;  McDonough  v.  LougMin,  20  Barb.  Sup.  Ct.  Rep. 
238;  Nipper  v.  Groei^ieck,  22  Barb.  Sup.  Ct.  Rep.  670. 

(z)  Sul»tantiaU7,  per  Dr.  Lushiugton,  In  (he  Goods  of  Smith,  and  Jn  (he  Goods  of  Cooper^ 
16  Jur.  178. 
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been  such  a  neglect  of  the  legal  retjuirements  enacted  to  guard  against 
fraud,  as  to  maKe  the  will  inoperative  as  an  evidence  of  intention,  and 
consequentl}''  to  leave  the  property  to  be  governed  by  the  general  laws 
of  descent  or  distribution,(a) 

Neither  of  the  four  acts,  which,  united,  make  a  valid  execution  of  a 
will,  may  be  done  at  a  different  time  from  the  rest.  If  the  instrament 
has  in  fact  been  signed  at  a  previous  time,  then  the  signature  must  be 
acknowledged  to  the  subscribing  witnesses,  which  is  deemed  to  be 
equivalent  to  a  new  signing  of  the  instrument.  But  a  wdll  is  duly  ex- 
ecuted when  the  several  acts  required  by  the  statute  have  been  per- 
formed at  the  same  time,  whatever  the  order  in  which  such  acts  may 
be  severally  performed.(6)  The  subscription  of  the  will  by  the  testa- 
tor, his  publication  of  it,  his  request  to  the  witnesses,  and  their  sub- 
scriptions, arc  all,  however,  to  be  done  at  the  same  time — not  at  the 
same  instant  of  time,  for  that  is  impracticable,  but  at  the  same  inter- 
view— one  act  immediately  following  the  other  without  any  interval, 
and  without  any  interruption  to  the  continuous  chain  of  the  transac- 
tion.(c) 

To  the  due  execution  of  a  will,  as  has  been  observed,  several  cere- 
monial parts  are  necessary,  and  one  just  as  necessary  as  another. 
There  is  no  will  until  they  are  all  completed.  The  absence  of  any 
one  ceremony  destroys  the  unity.  These  ceremonies  are  acts.  The 
mere  intention  to  have  them  all  performed  is  not  sufficient,  but  the 
intention  must  be  effectuated  in  fact.  If  accident  intervene  to  prevent 
their  performance,  the  intention  cannot  be  taken  in  lieu  of  performance, 
or  instead  of  the  act ;  and  it  is  not  enough  to  say  the  decedent  has 
done  all  he  could  do,  or  all  that  he  was  called  upon  to  do,  in  his  own 
person,  and,  therefore,  the  will  is  valid.  It  will  not  remedy  the  diffi* 
cult3'  that  the  defect  has  arisen  from  the  omission  or  mistake  of  parties 
over  whom  the  testator  had  no  control.  If,  for  instance,  the  witnesses, 
when  called  upon,  refuse  to  sign  the  will,  although  this  may  account 
lor  the  want  ot  a  proper  attestation,  the  execution  of  the  will  is  never- 
theless fatally  delective.  However  apparent  the  intention  may  have 
been,  the  fact  that  tlie  act  has  not  been  performed,  controls  in  deter- 
mining the  question  whether  or  not  the  will  has  been  duly  executed.(d) 

OF  THE  SUBSCRIPTION  OF  THE  WILL  BY  THE  TESTATOR. 

The  statute  requires  that,  in  order  to  the  due  execution  of  a  will,  it 
shciil  Lc  subscribed  by  the  testator  at  the  end  of  the  will.  It  is  not 
necessary  that  the  testator  should  be  able  to  write  his  name,  for  it  has 

(a)  Per  Verplanck,  Senator,  Remsen  t.  Brinckerhoff^  26  Wend.  33E. 

(6)  Doe  V.  Hoe^  2  Barb.  Sup.  Ct.  Rep.  200,  205.  See,  also,  Keeney  v.  WhitTnarah,  16  Barb. 
Sup.  Ct.  Rop.  141 ;  Rkhen  v.  Hicks,  3  Bradf.  Surr.  Rep.  353 ;  Nipptr  v.  Groesbeck,  22  Baib. 
Sup.  Ct.  Rep.  670;  Vaufjhan  v.  Bur/ardj  3  Bradf.  Suit.  Rep.  78.  In  the  last-named  case, 
the  witnessLS  signed  the  will  before  the  testator  had  signed  it,  or  even  seen  it,  although  he 
had  directed  it  to  bo  drawm,  but  it  was  read  over  to  him  by  one  of  the  witnesses  in  the  pres- 
ence of  tlie  other,  with  their  names  signed  to  it,  following  the  word  "witnesses,"  and  then 
the  testator  signed  the  paper,  and  it  was  held  well  executed  as  a  wiU. 

(c)  See  'Styuine  v.  Svguine,  2  Barb.  Sup.  Ct  Rep.  385,  395. 

{d)  See  Verjiam  v.  Spencer,  3  Bradf.  Surr.  Rep.  16,  30. 


SUBSCRIPTION  OP  THE  WILL  BT  THE  TESTATOR.  69 

been  determined  that  the  signing  of  a  will  by  making  a  mark  is  a  suf&- 
dent  subscription  within  the  meaning  of  the  act.(e)  The  mark,  how- 
ever, it  should  be  understood,  is  to  be  made  between  the  given  and 
the  surname,  or  otherwise  in  connection  with  the  name  of  the  testator, 
written  by  another  person  by  the  direction  of  the  testator.  The  for- 
mer statute  required  that  the  will  should  be  signed  by  the  testator,  or 
by  some  other  person  in  his  presence  and  by  his  express  direction. 
And  that  the  legislature  did  not  intend  to  alter  the  law,  in  that  respect, 
is  evident  from  the  fact  that  this  mode  of  subscribing  the  testator's 
name  by  the  instrumentality  of  another  person,  but  by  the  testator's 
direction,  is  recognized  in  the  above-quoted  41st  section  of  the  stat- 
ute.(/)  Further,  it  is  a  valid  subscription  to  the  will  by  the  testator, 
if  his  name  be  signed  at  the  end  of  the  will  by  an  attesting  witness,  at 
the  request  and  in  the  presence  of  the  iestsXoT.{g\  And  where  the 
testators  name  is  written  by  another  person  by  his  direction,  his  mark, 
although  a  common,  would  seem  to  be  an  unnecessary  formality. 

With  reference  to  the  construction  to  be  given  to  this  provision  of 
the  statute,  it  is  a  sound  principle  that  such  a  construction  ought  to  be 
put  upon  a  statute  as  may  best  answer  the  intention  which  the  makers 
nad  in  view,  and  that  is  sometimes  to  be  collected  from  the  cause  or 
necessity  of  making  it;  at  other  times,  from  other  circumstances. 
Whenever  the  intention  can  be  discovered,  it  ought  to  be  followed 
with  reason  and  discretion  in  its  construction,  although  such  construc- 
tion may  seem  contrary  to  its  letter.(A) 

The  reason  and  object  of  the  provisions  of  the  present  statute  of 
wills  and  testaments,  and  especially  of  the  provision  now  under  con- 
sideration, would  seem  to  be  obvious,  especially  when  compared  with 
the  former  statutes  on  that  subject,  and  the  course  of  judicial  decisions 
under  them.  The  act  of  1813,  **  concerning  wills,"  required  (sec.  2) 
that  every  last  will  and  testament  of  land  should  be  in  writing,  and 
signed  by  the  party  making  the  same,  or  by  some  other  person  in  his 
presence,  and  by  his  express  direction,  &c.  So,  the  English  Statute  of , 
Frauds  required  that  all  devises  and  bequests  of  lands  should  be  in 
writing,  and  signed  by  the  party  so  devising  tiie  same,  or  by  some 
other  person  in  his  presence,  and  by  his  express  direction,  &c.  Ques- 
tions had  arisen  under  these  statutes,  as  to  what  the  legislature  meant 

(e)  Steuforfs  Exra,  y.  Liapenardj  26  Wend.  289,  per  Campbell,  Surrogate ;  "  1  Rob.  on 
Wills,  94;  Addy  v.  Cfrieg,  8  Vea.  504;"  Chaffee  v.  Baptist  Missionary  Convention,  10  Paige, 
91 ;  In  the  Goods  of  Bryce,  2  Curt  325 ;  Builer  v.  Benson,  1  Barb.  Sup.  Ot  Rep.  533,  per 
Hand,  J.  See,  also,  Keeney  v.  Whitmarsh,  16  ib.  141 ;  In  the  Goods  of  Susanna  Clarke,  1 
Swabej  and  Tristram,  22;  In  (he  Goods  o/Bryce,  2  Curt  325 ;  In  the  Goods  of  Clark,  Id.  329. 

(/)  Seo  Chaffee  y.  Baptist  Missionary  Convention,  10  Paige,  91 ;  Robins  y.  Coryell,  27  Barb. 
Sap.  Ct  Rep.  556.  The  provision  of  the  41st  section  alluded  to,  it  should  be  noted,  was 
onginallj  recommended  by  the  revisers  to  be  adopted  in  connection  with  a  provision  ex- 
pr^aly  aathorizing  the  testator^s  name  to  be  signed  by  another  person  by  his  direction.  See 
3  Revised  and  other  Statutes,  (2d  ed.)  Appendix,  627-8 ;  also,  post 

(ff)  Robins  v.  Cory^  27  Barb.  Sup.  Ct  Rep.  556.  In  this  case,  the  testator  could  write, 
if  at  all,  with  great  difficulty,  his  arms  and  fingers  being  in  a  measure  paralyzed.  But  the 
role  is  as  broad  as  laid  down  in  the  text,  and  the  disability  of  the  testator  is  not  requisite  to 
lender  a  subscription  by  an  agent  valid;  so  it  is  not  essential  that  such  agent  should  become 
an.  attesting  witness,  although,  if  he  omit  to  write  his  own  name  as  a  witness  to  the  will,  he 
is  liable,  under  the  41st  section  of  the  statute,  to  a  fine  of  fifty  dollarsL 

(A)  Jimnde  y.  HaU,  4  Coma.  144,  per  Jewett»  J. 
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by  the  word  "signed/'  namely,  whether  it  should  be  construed  in  its 
strict  sense,  and  by  analogy  to  other  instruments,  or  whether  it  should 
be  liberally  expounded,  and  left  open  as  a  question  of  construction 
upon  intention,  to  be  inferred  from  the  facts  and  circumstances  attend- 
ing, each  particular  case.  The  construction  had  been,  as  well  in  the 
courts  of  England  as  here,  that  the  writing  of  the  name  of  the  testator 
in  the  body  of  the  will,  if  written  by  himself  with  the  intent  of  giving 
validity  to  the  will,  was  a  sufficient  "signing" .within  the  statute.(t) 
It  was  considered,  also,  that  the  putting  of  a  seal  by  the  testator  was  a 
sufficient  signing ;  for  thfit  signum  was  no  more  than  a  mark,  and  seal- 
ing was  a  sufficient  mark  that  it  was  his  will.(y)  But  this  doctrine 
was  afterwards  overruled.(i) 

Thus  the  old  law  stood,  and  the  mischief  of  it  was  that,  as  it  was  not 
necessary  for  the  testator  to  have  adopted  the  instrument  after  it  was 
finished,  by  actually  signing  the  same  at  the  close  of  the  will,  it  did 
not  denote  clearly  that  he  had  perfected  and  completed  it.  To  remedy 
this  evil,  and  to  prevent  future  controversy  as  to  whether  a  will  signed 
by  the  testator  in  any  other  part  of  the  instrument  than  at  the  ewrf  de- 
noted a  complete  and  perfect  instrument,  the  statute  under  considera- 
tion requires  that  "  it  shall  be  subscribed  by  the  testator  at  the  end  of 
the  will."  And  the  Statute  of  Victoria  I,  ch.  26,  passed  in  1837,  re- 
quires that  the  will  "  shall  be  signed  at  the  foot  or  end  thereof  by  the 
testator,  or  by  some  other  person  in  his  presence,  and  by  his  direction ;" 
and,  to  avoid  the  misconstruction  which  had  prevailed  as  to  "signing,'* 
the  words  "subscribed  at  the  end  of  the  will,^'  are  used  in  the  Eevised 
Statutes,  and  the  words  "  signed  at  the  foot  or  end  thereof,"  are  used 
in  the  Statute  of  Victoria. 

But  questions  of  this  kind  do  not  appear  to  be  altogether  excluded 
by  the  operation  of  these  enactments,  and  anew  ground  of  contest  has 
arisen  out  of  them,  both  in  this  state  and  in  England,  as  to  what  may 
be  considered  a  subscription  or  signing  of  the  will  at  the  end  or  foot 
thereof. 

In  Tonnele  v.  Hall^(l)  the  writing  of  the  instrument  propounded  for 
probate  commenced  on  the  first  of  several  sheets  of  paper,  stitched  to- 
gether, immediately  below  a  margin,  in  this  form :  "  in  the  name  of 
God,  amen.  I,  John  Tonnele,  of  the  city  of  New  York,  being  of  sound 
mind  and  memory,  and  considering  the  uncertaintj''  of  life,  do  make> 
publish,  and  di'clare  this  to  be  my  last  will  and  testament,  in  manner 
and  form  following,  that  is  to  say" — and  was  continued  on  that  and  the 
four  succeeding  sheets  (turning  over  at  the  bottom  of  each  of  the  first 
four  sheets),  when  it  was  brought  to  a  close  as  follows :  "  In  witness 
whereof,  1  have  hereunto  set  my  hand  and  seal,  the  twenty-second  day 
of  October,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

(i)  "  1  Powell  on  Dev.  T4;  1  Jarman  on  Wills,  70 ;  Lemayn  v.  Stanley,  3  Levinz,  1 ;  HU^ 
ion  V.  King,  Id.  86;  Pearson  v.  Wighiman,  1  CJonst.  Ck)urt  Rep.  343  j"  Wms.  on  Exra.  68. 

(j)  "  Lemayn  v.  Stanley,  3  Lev.  1 ;   S,  (7.,  1  Freem.  638." 

(k)  Wms.  on  Exrs.  68,  and  cases  cited. 

(l)  4  Comstock,  140 ;  from  the  able  and  lucid  opinion  of  If  r.  Justice  Jewett,  in  which  case 
the  above  remarks  on  the  ooDstruotion  of  the  first  subdivision  of  the  statute  are,  for  the  moeX 
part,  taken. 
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forty-four.  At  this  point,  the  testator  subscribed  and  sealed  the  la- 
strument-  Following  this  was  an  attestation  clause,  in  the  usual  form 
of  such  clauses  to  wills,  which  was  subscribed  by  three  witnesses.  The 
next  sheet  was  entirely  blank,  and  was  succeeded  by  a  sheet  on*  which 
was  written,  "  Map  of  the  property  of  John  Tonnele  in  the  Ninth  and 
Sixteenth  Wards,  from  surveys  and  maps  made  by  Geo.  B.  Smith  and 
Edw'd  Doughty,  in  1828  and  1835,  by  E.  Spencer,  city  surveyor,  July 
8th,  1842."  And,  also,  written  on  the  same,  "  Eeduced  copy  of  a  map 
on  file  at  the  re^ster's  office  in  the  city  of  New  York.  E.  S."  This 
map  indicated  the  position,  by  numbers,  &c.,  of  various  lots  of  land  in 
the  city  of  New  York,  owned  by  the  testator,  and  which  the  will  i)ur- 
ported  to  dispose  of,  but  it  was  not  signed  by  the  testator,  nor  by  the 
witnesses.  iBetween  the  last-mentioned  sheet  and  the  envelope  there 
was  another  blank  sheet,  and  the  envelope  was  stitched  to  and  inclosed 
the  whole. 

The  first  clause  by  which  any  part  of  his  real  estate  was  devised, 
occurred  in  the  second  folio,  whereby  "  the  brick  house  on  the  rear  of 
lot  number  73,  on  the  map  hereinafter  mentioned,  together,  &c.,  was 
devised  to  A.  H.,  to  hold  during  her  life."  After  some  other  provisions, 
a  devise  followed  of  several  other  lots  of  his  real  estate,  which  were 
described  as  being  designated  on  a  certain  map  now  on  file  in  the  office 
of  the  register  of  the  city  and  county  of  New  York,  (a  copy  of  which, 
on  a  reduced  scale,  is  hereto  annexed,)  entitled  map  of  the  property  of 
John  Tonnele,  Esq.,  &c.,  as  above  given.  In  each  subsequent  devise, 
by  which  any  other  of  the  lots  of  land  laid  down  upon  the  map  were 
disposed  of,  they  were  described  as  being  "  designated  on  the  said  map^^ 
by  certain  numbers  mentioned,  and  no  reference  was  made  to  the  copy 
of  the  map  annexed. 

The  point  taken  in  opposition  to  the  will  was,  that  the  execution  of 
the  instrument  was  not  in  conformity  to  the  first  and  fourth  requisites 
of  the  statute;  because,  as  was  insisted,  it  was  neither  subscribed  by 
John  Tonnele,  nor  signed  by  the  witnesses^  at  the  end  of  it.  It  was  con- 
tended, that  as  the  map  annexed  should  be  regarded  as  a  component 
part  of  the  instrument  at  the  time  of  its  execution,  and  as  it  was  written 
on  the  last  sheet  of  the  papers  composing  the  instrument,  it  was  neces- 
sarily the  end  of  the  instrument,  where  the  subscription  by  the  testator 
and  the  signing  by  the  witnesses,  to  constitute  it  a  valid  will,  should 
have  been  made. 

It  was  held  by  the  Court  of  Appeals  that  the  will  was  subscribed  by 
the  testator  at  the  end  of  the  willj  within  the  meaning  and  intent  of  the 
statute,  and  that  the  execution  thereof  was  valid. 

In  the  case  of  the  will  of  Catharine  Kerr,  deceased,  before  the  surro- 
gate of  the  county  of  New  York,(m)  the  closing  portion  of  the  will,  and 
Sie  signatures,  were  as  follows : 

"  To  the  children  of  Mary  Dow,  residing  in  Ireland,  in  county  Kil-x 
kenny,  Give  and  bequath  two  Hundred  dollars,  to  be  equally  divided 

(m)  McGuire  y.  Kerr,  2  Bradf.  Suit.  Rep.  244,  254. 
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between  them.     If  there  be  a  balance,  my  executors  will  divided  it* 
among  my  relations  that  are  not  herein  mentioned. 

Cathe     Keer. 

^  Phelan, 

'*  I  herby  appoint  Mich'^  of  2d  St.,  and  John  Kelly,  of  9th  St.,  as  my 
executors  to  tnis  my  last  will  testament. 

"  Witnesses,  ''  K.  Kein. 

"  Mathew  M.  Smith. 

pay 

**  I  herby  order  my  executors  to  ^  all  my  lawful  and  debts  k  fiineral 
expenses — should  it  please  the  Almighty  now  to  call  me.  This  they 
will  do  before  paying  any  legacy  above  mentioned. 

"  Cath»  Keee.'' 

There  was  a  question  as  to  the  mental  capacity  of  the  testatrix,  and 
also  as  to  the  genuineness  of  her  alleged  subscription,  the  two  witnesses 
calling  her  Keer,  and  the  two  subscriptions  being  of  that  name,  her 
christian  name  Catharine  being  abbreviated,  whilst  her  real  name  was 
KeiT,  and  several  previous  papers  were  produced  in  which  her  name, 
proved  to  have  been  signed  by  herself,  was  invariably  written  Catha- 
rine Kerr  in  full.  But  the  surrogate  held  that  the  form  of  the  will 
was  fatally  defective,  because  the  will  was  not  subscribed  by  the  testa- 
trix, and  signed  by  the  attesting  witnesses  at  the  end,  in  conformity 
with  the  requirements  of  the  statute,  and,  as  the  case  arose  on  allega- 
tions, revoked  and  annulled  the  previous  probate.(ri) 

(n)  Numerous  cases  on  this  head  arose  in  England  under  the  provision  of  the  Wills  Act, 
I  Victoria,  ch.  26,  sec.  9,  requiring  the  will  to  be  signed  at  the  foot  or  end  thereof  by  the 
testator ;  and  many  of  them  were  collected  and  commented  upon  in  a  note  at  page  65  of  the 
second  edition  of  this  work.  In  the  case  of  The  Goods  of  WhiW^  (2  Robert  122,  123,) 
Sir  n.  Jenner  Fust  remarked:  "  Unfortunately  cases,  involving  the  question  whether  the 
will  is  signed  at  the  foot  or  end  thereof,  multiply  apace.  I  confess  I  know  not  what  to 
do  with  them."  In  1852  Parliament  interposed,  and  put  a  legislative  construction  upon 
this  provision  of  the  statute.    The  "  Wills  act  amendment  act  1852,"  provides  as  follows : 

I.  Where,  by  an  act  (1  Vict  ch.  26)  intituled  "  An  act  for  the  amendment  of  the  laws  with 
respect  to  wills,"  it  is  enacted,  that  no  will  shall  be  valid  unless  it  shall  be  signed  at  the  foot 
or  end  thereof  by  the  testator,  or  by  some  other  person  in  his  presence,  and  by  his  direction : 
every  will  shall,  so  far  only  as  regards  the  position  of  the  signature  of  the  testator,  or  of 
the  person  signing  for  him  aa  aforesaid,  be  deemed  to  be  valid  within  the  said  enactment, 
as  explained  by  this  act,  if  the  signature  shall  be  so  placed  at  or  after,  or  following,  or  under, 
or  beside,  or  opposite  to  the  end  of  the  will,  that  it  shall  be  apparent  on  the  &ce  of  the  will 
that  the  testator  intended  to  give  effect  by  such  his  signature  to  the  writing  ^^ed  as  his 
will ;  and  that  no  such  will  shall  be  affected  by  the  circumstance  that  the  signature  shall 
not  follow  or  be  immediately  after  the  foot  or  end  of  the  will ;  or  by  the  circumstance  that 
a  blank  space  shall  intervene  between  the  concluding  word  of  the  will  and  the  signature ; 
or  by  tlie  circumstance  that  the  signature  shall  be  placed  among  the  words  of  the  testi- 
monium clause  or  of  the  clause  of  attestation ;  or  shall  follow  or  be  after  or  under  the 
clause  of  attestation,  either  with  or  without  a  blank  space  intervening ;  or  shall  follow  or 
be  after,  or  under,  or  beside  the  names  or  one  of  the  names  of  the  subscribing  witnesses ; 
or  by  the  circumstance  that  the  signature  shall  be  on  a  side,  or  page,  or  other  portion  of  the 
paper,  or  papers  containing  the  will,  whereon  no  clause,  or  paragraph,  or  disposing  part  of 
the  will,  shall  be  written  above  the  signature;  or  by  the  circumstance  that  there  shaU 
appear  to  be  sufficient  on  or  at  the  bottom  of  the  preceding  side  or  page,  or  other  portion  of 
the  same  paper  on  which  the  will  is  written,  to  contain  the  signature ;  and  the  enumeration 
of  the  above  circumstances  shall  not  restrict  the  generality  of  the  above  enactment ;  but  no 
signature,  under  the  said  act  or  this  act,  shall  be  operative  to  give  effect  to  any  disposition 
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A  signature  of  the  testator's  name  to  the  will,  by  h\a  direction,  may 
well  be  made  by  a  person  who  is  one  of  the  two  attesting  witnesses  to 
the  will.  The  statute  is  peremptory,  that  the  person  signing  the  tes- 
tator's name  shall  write  nis  own  name  as  a  witness  to  the  will ;  but 
there  is  not  any  thing  in  it  which  requires  that  there  shall  be  more 
than  one  other  witnesi: 

It  would  seem,  from  the  express  words  of  the  statute,  that  it  would 
not  be  sufficient  if  the  party  jigning  for  the  testator  should  sign  his 
own  name,  and  not  that  of  the  testator.  The  only  case  in  which  a  sub- 
scription otherwise  than  by  the  testator  is  recognized,  is  where  a  person 
shall  sign  the  iestator^s  name  to  the  will  by  his  direction.(o) 

It  is  not  necessary  that  all  the  sheets  or  papers,  of  which  a  will  con- 
sists, should  be  signed  by  the  testator,  or  that  they  should  all  be  con- 
nected together.  It  is  enough  if  they  were  in  the  same  room  where 
the  execution  took  place,  and  it  must  be  presumed,  prima  fade^  that 
they  were  so.(p) 

And  the  absence  of  a  paper  referred  to  in  a  will,  as  containing  some 
of  the  testamentary  intentions  of  the  testator,  will  not  vitiate  the  exe- 
cution of  the  will.  Thus,  in  Thompson  v.  Quimiy,{q)  by  a  clause  in  the 
will,  the  following  provision  was  made :  "  All  such  household  furni- 
ture, jewelry,  chemical  and  other  apparatus,  which  is  specified  or  enu- 
merated in  a  certain  schedule  accompanying  this,  my  will,  and  which 
is  signed  by  me,  I  give  and  dispose  of  to  the  respective  parties  named 
in  said  schedule,  anc^in  the  proportion  as  therein  designated,"  It  ap- 
peared that  the  schedule  referred  to  in  the  will,  was  not  attached  to  the 
mstrument  at  the  time  of  execution,  or  subsequently.  Something  was 
said  concerning  it  when  the  decedent  was  about  signing  the  will,  and 
the  idea  was  advanced  that  it  might  be  annexed  afterwards,  but  the 
proceeding  was  not  interrupted,  and  he  called  on  the  witnesses  to  attest, 
and  declared  the  instrument  to  be  his  will,  notwithstanding  the  sched- 
ule was  not  ready.  It  was  held  that,  notwithstanding  one  of  its  pro- 
visions looked  to  another  instrument  and  other  gifts,  that  circum- 
stance did  not  affect  the  integrity  of  the  will  as  a  complete  act  then 
accomplished,  and  that  the  appenaing  of  a  schedule,  intended  to  effect- 
uate the  objects  of  one  of  the  clauses,  or  the  failure  to  append  it,  could 
have  no  effect  upon  the  question  of  the  due  execution  of  what  was  at 
the  time  signed,  declared,  and  attested  as  the  last  will. 

or  direction  which  is  underneath  or  which  follows  it ;  nor  shall  it  g:ive  effect  to  any  disposi- 
tion or  direction  inserted  after  the  signature  shall  be  made. 

Under  this  statute,  where  there  was  a  writing  by  the  testator,  disposing  of  some  of  his 
jiroperty,  below  his  signature  to  the  will,  and  there  was  a  subsequent  codicilf  the  writing 
was  rejected.  In  the  Goods  of  John  Percival  WUmot,  1  Swabey  and  Tristram,  36.  See,  also 
A  (he  Goods  of  Thomas  QuUan^  lb.  23 ;  Page  v.  Donovan  and  Sankey,  1  Deane,  278. 

The  principle  of  this  statute  is  undoubtedly  applicable  to  the  provision  of  the  Revised 
Statutes,  corresponding  to  that  of  the  Engish  Statute  under  consideration,  requiring  that  the 
will  shall  be  -signed  at  the  end  by  the  testator. 

(o)  Under  the  English  statute,  1  Yict.  ch.  26,  sec.  9,  which  requires  that  the  will  shall  be 
rigned  at  the  foot  or  end  thereof  by  the  testator,  it  is  sufficient,  it  seems,  if  the  testator  write 
his  initials  to  the  will    In  (he  Goods  of  Savory^  15  Jur.  1042 ;  6  Eng.  L.  ft  Eq.  Rep.  683. 

(p)  4  Notes  of  Cases,  620,  629;  Wms.  on  Ezrs.  73. 

(9)  2  Bradf.  Smr.  Rep.  449 ;  B,  0.,  on  appeal,  nomine  Thompson  y.  Tlkompson^  21  Barb.  Sup. 
Ct  Bep.  107. 
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,  Keferences  may  be  made  in  a  will  to  another  document,  for  purposes 
of  description,  but  there  can  be  no  valid  testamentary  dispositions 
unless  contained  in  the  will ;  and  the  testator  cannot,  in  his  will,  reserve 
the  power  of  giving,  or  declare  that  he  does  give,  by  an  instrument  not 
formally  executed  according  to  the  provisions  of  the  statute.  Accord- 
ingly, it  was  considered,  in  the  case  last  cited,  that  the  schedule  it  waa 
proposed  to  attach  to  the  will,  as  well  as  the  clause  in  the  will  referring 
to  it,  would  have  been  void,  even  had  the  schedule  been  annexed.(r) 

The  second  subdivision  of  the  statute  prescribes,  that  the  subscription 
at  the  end  of  the  will  shall  be  made  bv  the  testator  in  the  presence  of 
each  of  the  attesting  witnesses,(5)  or  shall  be  acknowledged  by  him  to 
have  been  so  made  to  each  of  the  attestiner  witnesses.  This,  of  course, 
does  not  mean,  in  respect  to  an  acknowledgment,  that  the  testator  shall 
acknowledge  to  the  attesting  witnesses  that  he  has  subscribed  the  will 
in  the  presence  of  the  attesting  witnesses,  although  such  would  be  a 
literal  interpretation  of  the  language  used.  An  acknowledgment  of 
the  subscription  merely  is  what  is  intended  to  be  required.  By  the 
fourth  subdivision,  there  must  be  at  least  two  attesting  witnesses. 

(r)  But  if  the  schedule  had  been  prepared  and  annexed,  or  present  at  the  time  of  the  exe- 
cution of  the  will,  it  would  have  formed  a  part  of  the  will.  Se^  on  this  subject,  In  (he  Goods 
of  the  Rev.  George  Hunt,  2  Robt.  Eccles.  Rep.  622 ;  17  Jur.  720 ;  In  the  Goods  of  Emma  Hake- 
foeH  1  Deane,  14 ;  4  W.  R.  304 ;  In  the  Goods  of  Edward  Greaves^  1  Swabey  and  Tristram, 
250 ;  AUen  v.  Maddock,  1  Deane,  325 ;  8.  O^  on  appeal,  II  Moo.  P.  0.  G.  427 ;  In  the  Goods 
of  A.  M.  Ashj  1  Deane,  181 ;  In  Vie  Goods  of  me  OourUess  Dowager  of  Pembroke^  1  Deane,  182. 

(s)  What  shall  bo  a  sufficient  subscription  of  the  will  by  the 'testator  in  the  presence  of 
the  witnesses,  has  never  been  made  a  question  under  the  statute.  The  English  statute  re- 
quires that  the  signature  to  the  will  shall  be  made  or  acknowledged  bj  the  testator,  in  the 
presence  of  two  or  more  witnesses  present  at  the  same  time.  In  Nodinge  Y.AUisUm^  (14  Jur. 
904 ;  2  Eng.  L.  and  Eq.  594,)  which  was  a  case  under  that  statute,  a  paper  was  propounded 
as  the  will  of  John  Howe,  deceased,  and  the  two  subscribing  witnesses  and  the  writer  of 
the  paper  were  examined.  The  first  subscribing  witness  deposed  that,  on  his  going  into  the 
room  where  the  alleged  execution  of  the  will  took  plaoe,  he  found  the  deceased,  and  the 
other  subscribing  witness,  and  the  writer  of  the  paper ;  that  the  writer  of  the  will  passed  it 
to  the  deceased,  saying,  ''  witness,"  upon  which  the  deceased  wrote  the  word  ^'  witness^'  on 
the  left-hand  side  of  the  paper;  and  the  writer  of  the  will  then  pomted  to  the  paper,  and 
fnid,  as  though  speaking  to  the  subscribing  witnesses,  "sign ;"  upon  which  they  both  signed 
their  names,  and  left  direcUj ;  that  he  had  no  idea  what  the  paper  was,  and  could  not  tell  bj 
its  appearance,  for  it  was  folded  over,  and  he  saw  no  writing  on  it  except  the  word  "  wit- 
ness;" and  that  the  deceased  did  not  sign  in  his  presence,  and  he  could  not  have  seen  him 
sign  unless  he  had  gone  right  into  the  room,  as  the  door  opened  inwards,  and  the  deceased 
sat  behind  the  door.  The  other  subscribing  witness  dep(»ed  that  he  came  into  the  room 
first,  and  that  the  deceased  signed  his  name  before  him,  but  whether  in  the  presence  of  the 
other  subscribing  witness,  he  could  not  tell ;  and  that  after  the  deceased  had  so  signed  his 
name,  it  was  suggested  to  him  that  he  should  write  the  word  "  witness;"  whereupon  the 
deceased  took  and  wrote  the  word  "  witness,"  under  which  the  witnesses  wrote  their  namesi 
This  witness  also  deposed  that,  whilst  the  deceased  was  signing  his  name,  he  saw  writing 
above  the  signature,  but  that,  when  the  witness  signed  his  own  name,  he  saw  no  writing, 
except  that  of  the  word  "witness,"  neither  the  signature  of  the  testator  nor  any  part  of  the 
writing  being  visible,  because  that  half  of  the  paper  was  turned  downwards,  and  the  other 
half  then  turned  upwards  was  blank,  except  the  word  "witness"  on  it,[*]  The  writer  of 
the  will  deposed  that,  upon  the  subscribing  witnesses  coming  into  the  room,  the  deceased 
told  them  that  he  wanted  them  to  witness  his  signature,  not  saying  what  the  document  was; 
that  nothing  passed  as  to  the  contents  or  nature  of  the  document  in  their  presence ;  that  the 
deceased  in  their  presence  signed  his  name  at  the  end  of  the  will,  and  they  put  their  names 
to  it  under  the  word  "  witness,"  which  the  deceased  had  written  at  the  deponent's  sugges- 
tion and  in  their  presence.    He  had  no  doubt  that  they  were  both  present  when  the  deceived 

[«1  The  paper  w«s  folded  from  top  to  bottom;  tbe  wiitiiig  and  Blgnatare  being  all  to  the  right,  and  the 
word  "  witneee  "  to  tlte  left  of  the  fold. 
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The  question  does  not  seem  to  have  been  raised,  whether  an  ac- 
knowledgment of  the  subscription  was  intended  to  be  effectual  in  any 
other  case,  than  where  some  other  person  had  signed  the  testator's  name 
to  the  will  by  his  direction,  as  impliedly  authorized  by  the  41st  section  ; 
but  there  is  little  doubt  that  the  statute  means  that,  whether  the  sub- 
scription be  made  by  the  testator,  or  by  another  person  by  his  direc- 
tion, if  it  be  acknowledged  by  the  testator  in  the  presence  of  the  wit- 
nesses, the  execution  shall  be  good. 

A  more  difficult  question  hereupon  arises  in  cases  where  the  sub- 
scription is  not  made  by  the  testator,  in  the  presence  of  the  attesting 
witnesses,  as  to  what  shall  be  a  sufficient  acknowledgment  of  the  sub- 
scription by  him  in  their  presence.  The  case  of  Chaffee  d  Chapman  v. 
The  Baptist  JUissionary  Convention  of  the  State  of  New  York,{t)  turned 
upon  this  question.  In  that  case,  the  will  purported  to  have  been 
signed  with  the  name  of  the  testatrix,  and  sealed ;  it  had,  in  addition, 
an  attestation  clause,  by  which  the  subscribing  witnesses  were  made  to 
certify  that  it  was  signed,  sealed,  delivered,  and  published  by  her,  to 
be  her  last  will  and  testament,  in  their  presence;  and  that  they  had 
thereto  subscribed  their  names  as  witnesses,  in  her  presence,  but  with- 
out stating  that  it  was  done  at  her  request  One  of  the  subscribing 
witnesses,  however,  swore  positively  that  he  and  the  other  witness  sub- 
scribed it  at  her  request,  though  the  latter  could  not  recollect  whether 
she  requested  him  to  sign  it  or  not.  Neither  of  the  subscribing  wit- 
nesses knew  whether  the  testatrix  could  write ;  but  it  appeared  from 
papers  in  the  surrogate's  offiqe,  relative  to  the  administration  of  the 
estate  of  her  deceased  husband,  that  she  signed  the  bond,  oath,  inven- 
tory, &C.,  by  making  her  mark  only.  The  person  by  whom  the  will 
had  been  drawn,  was  dead  at  the  time  it  was  offered  for  probate.  The 
subscribing  witnesses  were  alone  with  the  testatrix  at  the  time  the  sup- 
posed execution  of  the  will  took  place.  They  testified  that  when  they 
went  to  the  decedent's  room,  she  took  the  instrument,  which  then  had 
her  name  to  it,  out  of  her  drawer,  and,  putting  her  finger  on  her  name, 
said,  "  I  acknowledge  this  to  be  my  last  will  and  testament,"  or  words 
to  that  effect.  But  she  did  not  admit,  in  the  presence  of  the  witnesses, 
that  she  had  subscribed  her  name  to  the  will,  or  that  it  had  been  sub- 
scribed thereto  by  any  other  person  by  her  direction.  It  was  held  by 
the  chancellor,  on  appeal,  reversing  a  decision  of  a  circuit  judge  and 
affirming  a  decree  of  a  surrogate,  that  the  will  was  not  duly  executed, 
for  want  of  a  subscription  or  acknowledgment  of  a  subscription  by  the 
testatrix  in  the  presence  of  the  attesting  witnesses.     ^*  Tnere  was  no 

wrote  his  name,  bat  tbej  came  in  separately,  and  the  thing  was  done  rather  in  a  bony. 
Sir  H.  Jenner  Fust  pronounced  judgment  in  the  case,  as  follows  (after  stating  the  substance 
of  the  evidence) :  "  Mere  presence  of  the  witness  in  the  room,  without  any  knowledge  on 
his  part  of  what  may  be  going  on,  is  clearly  not  sufficient  to  make  a  good  execution ;  and  as 
the  first  witness  deposes  that  he  never  saw  the  deceased  sign  his  name,  and  never  saw  the 
signature,  the  oourt  cannot  hold  that  the  will  was  executed  in  the  presence  of  two  witnesses 
present  at  the  same  time,  and  the  case  falls  short  of  the  required  proo£  No  doubt  cases  may 
occur,  as  in  Blake  v.  KnigM  (3  Curt  647),  where  circumstances  will  lead  the  court  to  pro- 
nounce against  the  belief  or  deposition  of  the  witness,  but  this  is  not  a  case  of  that  kmd ; 
I  moat  pronounce  against  the  Tnll.'* 
(0  10  Paige,  86. 
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evidence  bere,"  says  tlie  chancellor,  "  that  the  name  was  subscribed  to 
this  testamentary  paper  by  the  direction  of  the  testatrix,  or  even  in  her 
presence.  And,  for  anglit  that  appears  to  the  contrary,  the  will  may 
nave  been  bronght  to  her  precisely  in  the  form  in  which  it  appeared 
when  she  took  it  out  of  the  drawer.  She  did  not  admit  to  either  of  the 
witnesses  that  she  had  subscribed  her  name  to  the  will,  or  say  that  any 
other  person  had  written  it  there  in  her  presence,  or  by  her  direction.  Cto 
the  contrary,  one  of  the  witnesses  swears  that  he  did  not  hear  her  say 
any  thing  about  who  wrote  the  name ;  and  the  other  says  nothing  on 
the  subject  The  attestation  clause  states  that  the  will  was  sign^  by 
her  in  the  presence  of  the  witnesses ;  but  this  is  contradicted  by  the 
testimony  of  both  of  these  witnesses.  The  putting  her  finger  upon  the 
part  of  the  will  where  the  seal  was,  and  acknowledging  that  the  in- 
strument was  her  last  will  and  testament,  was  merely  a  compliance 
with  the  directions  of  the  third  subdivision  of  the  fortieth  section, 
which  required  her  to  declare  the  instrument,  which  she  asked  the  wit- 
nesses to  attest,  to  be  her  last  will  and  testament.  But  it  did  not  su- 
persede the  necessity  of  an  actual  subscription,  in  the  presence  of  the 
witnesses,  or  an  acknowledgment  to  each  of  them  that  she  had  previ- 
ously subscribed  it,  or  had  directed  some  other  person  to  sign  it  with 
her  name,  which  appeared  thereon.  In  Bemsen  v.  Brinckerhoff^{v) 
Chief  Justice  Nelson,  after  stating  the  four  requisites  to  a  valid  execu- 
tion of  a  will,  under  the  provisions  of  the  fortieth  section  of  the  Revised 
Statutes  on  the  subject,  says :  '  It  is  obvious  that  any  one  of  these  four 
requisites,  in  contemplation  of  the  statute,  is  to  be  regarded  as  essential 
as  another ;  that  there  must  be  a  concurrence  of  all  to  give  validity  to 
the  act,  and  that  the  omission  of  either  is  fatal.'  And  as  the  will  in 
that  case  was  pronounced  invalid,  although  subscribed  by  the  testatrix 
in  the  presence  of  the  attesting  witnesses,  for  want  of  due  publication 
in  their  presence,  so  in  this  it  must  be  declared  not  to  have  been  duly 
executed,  because  it  was  not  subscribed  by  her  in  the  presence  of  the 
witnesses,  as  is  erroneously  stated  in  the  attestation  clause ;  and  be- 
cause there  is  no  proof  that  she  acknowledged,  in  their  presence,  that 
her  name,  subscrioed  to  it,  was  put  there  by  her,  or  by  ner  direction, 
or  in  her  presence." 

This  case  is  undoubtedly  to  be  regarded  as  an  authority,  upon  the 
law  of  this  state,  relative  to  the  execution  of  wills.  It  should  be  noted, 
however,  that  the  great  weight  of  the  decision  rests  upon  the  single 
circumstance,  that  upon  the  evidence  the  subscription  was  not  made 
by  the  testatrix,  but,  as  she  could  not  write,  must  have  been  made  bv 
some  other  person.  In  England,  under  the  Statute  of  Victoria,  which 
requires  that  the  signature  of  the  testator  '*  shall  be  made  or  acknowl- 
edged by  the  testator  in  the  presence  of  two  or  more  witnesses,  present 
at  the  same  time,"  Ac.,  the  result  of  the  cases  appears  to  be,  that  where 
the  testator  produces  the  will,  with  his  signature  visibly  apparent  on 
the  face  of  it,  to  the  witnesses,  and  requests  them  to  suDscrioe  it,  this 
is  a  sufficient  acknowledgment  of  his  signature ;  but  not  where  his 

(«)  26  Wend.  Rep.  331. 
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signatuTe  is  concealed  from  the  witnesses.(t;)  Where,  however,  it  is 
proved,  or  is  to  be  presumed  from  the  testimony,  as  in  the  case  under 
consideration,  that  the  decedent  was  unable  to  write,  a  greater  degree 
of  rigor  and  exactness  is  properly  demanded.    The  object  of  the  statute 

(t»)  (yhawJbers  y.  QvbeetCs  Proctor^  2  Curt  415 ;  Gove  v.  Garwin,  3  Curt.  167 ;  Gaze  v.  Gaae^ 
Id.  451 ;  Blake  v.  Knighi,  Id.  547 ;  Keigmn  v.  Keigvrin,  Id.  607 ;  In  re  Davis,  Id.  748 ;  Jure 
Aahmore,  Id.  756.  See,  also,  In  the  Goods  of  Warden^  2  Curt.  334;  In  the  Goods  of  FhUpoif 
3  Notes  of  Cas.  2  ;  Jauncey  v.  Thome^  2  Barb.  Ch.  Rep.  61,  62,  63.  For  a  different  view  of 
the  subject,  see  2  Curt.  326;  Id.  863.  In  lUoU  t.  Genge,  (3  Curt.  160,)  Sir  Herbert  Jenner 
Fust  says :  "  It  is  not  necessary  that  the  testator  should  state  to  the  witnesses  that  it  is  his 
signature ;  the  production  of  a  will  by  the  testator,  it  having  his  name  upon  it,  and  a  request 
to  the  witnesses  to  attest  it,  would  be  a  sufficient  acknowledgment  of  the  signature  under 
the  present  statuta"  But  it  is  not  sufficient  merely  to  produce  the  paper  to  the  witnesses, 
where  it  does  not  appear  that  the  signature  of  the  testator  was  affixed  to  it  at  the  tim&  3 
Curt.  181.  The  signature  must  not  be  concealed  from  the  witnesses.  lUoU  v.  Genge,  3  Ciut. 
160;  4  Moo.  P.  C.  C.  265;  Hudson  v.  Parker,  1  Robert.  14.  See,  also,  6  Notes  of  Cases, 
SuppL,  p.  1;  3  Notes  of  Cases^  275;  Wms.  on  Exrs.  77. 

The  following  recent  case,  which,  as  it  is  brief,  is  extracted  entire  from  the  report,  (2  Rob- 
ertson's Ecclea.  Rep.  577,)  shows  the  views  of  an  English  court,  under  their  statute,  upon 
the  sufficiency  of  the  acknowledgment  of  the  decedent's  signature  to  a  will,  under  circum- 
stances in  many  particulars  similar  to  those  in  Ohaffee  v.  The  Baptist  Missionary  Convention, 

Ik  the  Goods  of  Charlotte  Elizabeth  Ives  Bosanquet,  deceased. 

Miss  Bosanquet  died  on  the  4th  July,  1852,  leaving  a  will  bearing  date  the  15th  Novem- 
ber, 1850.     She  did  not  name  any  executor.    The  will  was  thus  signed : 

'*  Charlotte  Elizabeth  Ives  Bosanquet." 
"  Signed  in  the  presence  of." 

Beneath  the  above  were  the  signatures  of  the  attesting  witnesses,  Miss  Sotherby,  since 
deceased,  and  her  servant,  Jane  Roberts,  who  gave,  in  her  affidavit,  the  following  account  of 
the  transaction:  "  That  on  one  day,  which  she  believes  was  on  the  15th  of  the  said  month 
of  November, '1850,  after  having  assisted  the  said  Miss  Sotherby  from  her  bed-room  down 
to  the  drawing-room,  which  was  her  custom  to  do,  as  she,  the  said  Miss  Sotherby,  was  very 
infirm,  the  said  Miss  Sotherby  requested  the  deponent  to  stay  in  the  room,  as  she  wanted 
her,  she  said,  to  put  her  name  to  Miss  Bosanquet's  wUl,  which  she  bad  then  before  her. 
That  the  deponent,  on  referring  to  the  said  paper,  saw  that  the  names  and  words  "  Charlotte 
Elizabeth  Ives  Bosanquet,  signed  in  the  presence  of,"  had  been  written  on  the  said  paper,  in 
manner  and  form  as  they  now  appear.  And  she  further  saith,  that  the  said  deceased,  who 
was  then  present  in  the  room,  did  not  sign  her  name  in  the  said  paper,  or  acknowledge  her 
signaiure  thereto  in  the  presence  of  the  deponent  or  of  the  said  Miss  Sotherby,  but  that  the 
said  Miss  Sotherby  wrote  her  name  to  the  said  paper  in  the  presence  of  the  deceased  and  in 
the  presence  of  the  deponent,  and  thereupon  she,  the  said  deponent,  according  to  the  direc- 
tions of  the  said  Miss  Sotherby,  subscribed  her  name  to  the  said  paper,  in  manner  now  appear- 
ing thereon,  in  the  presence  of  the  deceased  and  iii  the  presence  of  the  said  Miss  Sotherby." 

The  affidavit  gave  no  information  respecting  the  handwriting  on  the  paper  beyond  what 
is  above  stated. 

Jenner  moved  for  administration  with  the  will  annexed. 

Judgment.  Sir  John  Dodsok  : — I  think,  as  the  testatrix  was  assenting  to  the  transaction, 
probate  may  pass,  ^he  did  not,  it  is  true,  in  words  state  the  signature  to  be  hor's ;  still  I 
conceive  there  was  a  virtual  acknowledgment  thereof:  she  was  in  the  room  willi  the  will 
lying  open  before  her.  The  memorandum  likewise  at  the  bottom  of  the  page,  though  it 
cannot  be  proved  as  a  part  of  the  will,  since  ic  is  underneath  the  signature  of  the  testatrix, 
tends  likewise  to  establish  an  acknowledgment  on  her  part.[*] 

Where,  however,  the  name  of  the  deceased  had  been  signed  to  his  will  at  his  request  by 
the  drawer  thereof)  who,  on  a  subsequent  day,  asked,  at  the  request  of  the  deceased,  two 
persons,  called  iu  by  the  deceased  himself  to  attest  his  will,  all  being  present  together  at 
the  same  tinte,  to  sign  their  names  as  witnesses,  which  they  did,  and  the  deceased  then 
placed  hL<<  Real  on  the  paper,  and  said,  "  I  deliver  this  as  my  act  and  deed,"  it  was  held  that 
the  signature  was  not  acknowledged  by  the  deceased  in  the  presence  of  the  witnesses. 
/»  the  Goods  of  John  Summers,  2  Rob.  Eccles.  Rep.  295. 

[*]  The  Diemorandain  referred  to  was,  according  to  tho  ftflSdavlt,  wrlttf n  after  the  execution,  and  is  In 
fbete  words :  **  I  reqnest  that  the  phdnest  and  most  inexpensive  funeral  may  be  made  for  me,  but  that  I  may 
be  boned  at  WiiloMlen,  or  at  least  that  1  may  not  be  buried  at  Meesden." 
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is  to  secure  positive  evidence  of  the  absolute  identity  of  the  testament- 
ary dispositions  intended  by  the  testator;  and  if  the  subscription  be 
not  in  the  handwriting  of  the  decedent,  in  order  to  establish  the  will, 
the  most  complete  and  conclusive  evidence  should  be  required  that  the 
decedent  recognized,  and  adopted  as  his,  the  subscription  which  ap- 
pears at  the  end  of  the  instrument.(ic7)  On  the  other  hand,  in  a  case 
where  the  will  has  been  subscribed  by  the  testator,  it  may,  perhaps,  be 
doubted  whether  an  acknowledgment  and  request  to  the  witnesses, 
such  as  those  made  in  the  case  in  question,  ought  not  to  be  regarded, 
not  merely  as  a  compliance  with  the  provisions  of  the  statute  requiring 
publication  and  request,  but  as  an  actnowledgment  of  the  subscription 
satisfying  the  alternative  prescribed  in  the  second  subdivision.  The 
fact  that  the  fievised  Statutes  require  publication  of  the  will,  probably 
does  not  make  any  difference  with  respect  to  the  sufficiency  of  the  act 
or  expression  signifying  an  acknowledgment  of  the  subscription  of  the 
instrument. 

In  the  case  of  the  will  of  Thomas  Lewis,  deceased,  before  the  Hon. 
Jesse  C.  Smith,  surrogate  of  the  county  of  Kings,  the  paper  was  a 
printed  blank  form  of  a  will,  filled  in  by  the  testator,  and  signed  by  him 
with  the  usual  attestation  clause,  the  blanks  in  which  were  also  filled 
in  by  the  testator.  Neither  of  the  attesting  witnesses  saw  the  deceased 
subscribe  his  name  to  the  instrument  in  question,  nor  heard  him  ac- 
knowledge the  signature  to  be  his.  Wing,  one  of  the  witnesses,  said  he 
had  no  recollection  that  the  deceased  said  what  the  paper  was,  or  that 
the  subscription  was  his.  Tripp,  the  other  witness,  testified:  "Mr.  Wing 
and  myself  were  called  into  the  office  by  Mr.  Lewis,  the  testator,  where 
he  had  a  paper,  of  which  he  turned  up  so  much  as  would  allow  us  to 
write  our  names,  requesting  us  to  sign  the  same,  with  our  residences. 
He  also  said,  *  I  declare  the  within  to  be  my  free  will  and  deed ;'  that 
was  all  he  said,  as  near  as  I  can  recollect."  Again  he  said,  "  It  (the 
paper)  was  laid  on  the  desk,  and  so  folded  or  laid  that  all  I  saw  was 
blank  paper,  enough  to  sign  our  names  upon."     *     »    *     "  It  was  so 

(w)  In  Butler  v.  Benson^  (1  Barb.  Sup.  Ot.  Bep.  635,)  Mr.  Justice  Hand,  on  the  authority 
of  Chaffee  v.  Bap.  Miss.  Conv.j  and  leaving  out  of  view  the  fact  that  the  subscription  in  that 
case  was  not  in  the  handwriting  of  the  testatrix,  lays  it  down  that,  though  the  testator  has 
subscribed  the  will,  if  not  in  the  presence  of  the  witnesses,  publication  is  not  a  sufficient 
acknowledgment.  In  the  case  of  the  will  of  Thomas  Lewis,  deceased,  before  the  surrogate 
of  the  county  of  Kings  (N.  Y.  Legal  Observer,  vol.  9,  p.  160),  the  surrogate  considers  that  "if 
imder  the  English  act,  which  requires  no  publication,  a  declaration  that  it  was  the  will  of  the 
testator,  was  insufficient  as  an  acknowledgment,  for  a  much  stronger  reason,  would  the  same 
declaration  be  insufficient  under  our  statute  ?"  But  the  reasoning  of  the  learned  surrogate 
18  probably  to  be  understood  as  applicable  to  such  cases  only  as  those  in  England  referred 
to,  or  as  that  before  him,  where  the  signature  of  the  testator  was  not  made  known  to  or  was 
concealed  from  the  attesting  witnesses. 

In  Lewis  v.  Lemis,  (I  Keman,  226,)  Mr.  Justice  Allen  thus  declares  the  law:  "The  statute 
contemplates  tlie  subscription  or  the  acknowledgment  thereof  in  the  presence  of  the  wit- 
nesses, and  a  publication  of  the  instrument  as  a  will,  as  two  distinct  acts,  and  both  are  ne- 
cessary to  its  due  execution :  and  being  explicit  and  clear  in  terms,  courts  are  not  authorized 
to  vary  it  by  construction,  or  to  make  the  one  act  stand  for  both.  Upon  this  branch  of  the 
statute  it  is  the  subscription,  not  the  will,  which  is  to  be  acknowledged."  But  this  is  said 
in  the  same  case,  and  it  has  not  in  any  case  been  determined  that  where  the  testator  pro- 
duces a  will  with  his  subscription  to  it,  open  and  visible  to  the  witnesses,  and  declares  the 
instrument  to  be  his  will,  and  requests  the  witnesses  to  sign  it  as  such,  he  has  not  suffi- 
ciently acknowledged  his  subscription  to  the  will 
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arranged  that  I  saw  no  part  of  the  contents,  written  or  printed.  I  did 
not  see  his  signature.  I  only  saw  the  blank  space  upon  which  our 
names  were  written."  Upon  this  proof,  the  surrogate  pronounced 
against  the  validity  of  the  execution  of  the  will.  "  When  a  will,"  said 
he,  "  is  not  subscribed  in  the  presence  of  the  witnesses,  to  prove  the 
acknowledgment  of  the  subscription  to  the  attesting  witnesses,  there 
must  ce  evidence  sujSScient  to  satisfy  the  court  that  the  witnesses  saw  the 
subscription  when  the  acknowledgment  was  made."  And,  again,  "  Each 
case  decided  in  our  own  courts  has,  to  a  considerable  extent,  rested 
upon  its  own  circumstances;  some  general  principles  have,  indeed, 
been  laid  down,  and  considered  as  established,  but  no  case  has  been 
reported  which  presents  the  question  whether  an  acknowledgment  of 
the  subscription  of  the  testator  can  be  made  to  the  witnesses  without 
their  seeing  the  signature,  and  whether  a  declaration  that  the  paper  is 
his  free  will  and  deed,  without  exhibiting  the  signature,  is  a  good  ac- 
knowledgment." Upon  appeal  to  the  general  term  of  the  Supreme 
Court,  this  decree  was  affirmed.(a:)  "The  case,"  said  the  court,  "is 
marked  by  the  absence  of  all  evidence  that  the  signature  of  the  testa- 
tor was  upon  the  instrument  at  the  time  the  witnesses  subscribed  their 
names,  and  thus  one  of  the  requisites,  which  the  ecclesiastical  courts 
deem  absolutely  essential,  is  wanting ;"  and,  after  referring  to  the  at- 
testation clause,  they  conclude  as  follows :  "  The  theory  upon  which 
the  assertions  of  an  attestation  clause  are  to  come,  in  aid  of  the  proof 
of  a  will,  is  the  presumption  that  reputable  witnesses  would  not  have 
put  their  names  to  it  unless  its  contents  were  known  to  be  true.  But 
this  presumption  is  destroyed  when  the  signature  of  the  deceased,  and 
the  clause  itself,  are  concealed  from  the  knowledge  and  observation  of 
the  attesting  witnesses."  Upon  appeal  to  the  Court  of  Appeals,  the 
judgment  of  the  Supreme  Court  in  this  case  was  afl5rmed.(7/) 

In  a  case(2)  where,  in  respect  to  one  of  the  two  witnesses,  the  sub- 
scription by  the  testator  was  not  in  his  presence,  and  there  was  not  any 
acknowledgment  in  his  presence,  this  was  considered  a  fiital  defect 
in  the  execution  of  the  paper. 

The  statute  does  nowhere  specify  the  particular  mode  or  form  in 
which  the  acknowledgment  shall  be  maue.  It  may  be  concluded, 
from  the  fiicts  of  the  case,  that  what  was  said  and  done  by  the  testator, 
amounted  to  such  an  acknowledgment  as  will  satisfy  the  provisions  of 
the  statute,  although  an  express  acknowledgment  is  not  made  by  the 
testator.(a)  The  acknowledgment  is  not  required  to  be  done  in  words; 
but  in  the  case  of  a  mute,  or  other  person  who  cannot  articulate  or 
write,  it  may  be  expressed  by  sigas.(6) 

The  statute  requires  that  the  subscidption  shall  be  made  by  the  tes- 

(z)  See  Lewis  v.  LewiSf  13  Barb.  S.  0.  R.  1*7. 

(y)  Levna  y.  LewiSj  1  Keman,  222.  See,  also,  Whilhech  v.  PaUerson^  10  Barb.  Sup.  Ct 
Rep.  608,  which,  however,  has  been  reversed  by  the  Court  of  Appeals.  The  judgment  in 
this  case,  in  the  Supreme  Court,  is  the  subject  of  some  comments,  as  well  in  the  text  as  in 
a  note,  at  pages  75,  76,  and  T7,  of  the  second  edition  of  this  work.  As  that  judgment  has  been 
revei^^  it  is  not  deemed  expedient  to  repeat  those  observations  in  this  edition. 


(z)  Ruiherford  v.  Rutherf&rd,  I  Denio,  33. 

(a)  See  In  (ha  Goods  of  WiUiam  Jones,  1  Deane,  3. 

(()   Whiibeck  y.  PaUtrson,  10  Barb.  &  0.  Bep.  610,  per  Taylor,  J. 
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tator  in  the  presence  of  each  of  the  attesting  witnesses,  or  shall  be  ac- 
knowledged by  him  to  each  of  the  attesting  witnesses.  If  the  testator 
subscribe  the  will  in  the  presence  of  the  witnesses,  it  must  be  subscribed 
in  the  presence  of  each,  that  is,  of  both  or  all  of  the  witnesses.  If  the 
testator  acknowledge  his  subscription  to  the  will,  such  acknowledg- 
ment must  be  made  to  each,  that  is,  to  both  or  all  the  attesting  wit- 
nesses. In  contemplation  of  the  statute,  all  the  acts  requisite  to  the 
due  execution  of  a  will  are  to  be  done  at  the  same  time.(c)  In  the  case 
of  a  subscription,  both  or  all  the  witnesses,  from  the  physical  necessities 
of  things,  must  be  present  on  a  single  occasion.  There  cannot  be  a 
subscription  in  the  presence  of  each  of  the  attesting  witnesses,  unless 
it  be  in  the  presence  of  both  or  all  at  the  same  moment.  And  it  is 
reasonably  to  be  inferred  that,  in  the  case  of  an  acknowledgment,  it 
must  be  an  acknowledgment  before  both  or  all  of  the  witnesses  present 
at  the  same  time.(d) 

It  is  a  just  conclusion,  from  the  drift  and  tenor  of  the  whole  section, 
taken  together,  that  it  was  not  within  the  intention  of  the  legislature 
to  authorize  the  execution  of  a  will  piecemeal  or  by  installments.  It  is 
certainly  all  one  transaction  in  the  case  of  a  subscription,  and  no  good 
reason  is  apparent  why  it  should  be  split  up  and  divided  in  the  case  of 
an  acknowledgment.  A  subscription  in  the  presence  of  one  of  the 
attesting  witnesses,  and  an  acknowledgment  in  tne  presence  of  another, 
is  not  permitted  ;  and  the  same  objection  which  would  preclude  such 
an  execution  of  the  will,  obviously  lies  against  two  or  more  separate 
acknowledgments.  It  was  settled,  it  is  true,  previous  to  the  Revised 
Statutes,  that  a  will  of  real  estate,  attested  by  three  witnesses,  who  at 
several  times  subscribed  their  names  in  the  presence  of  the  testator, 
and  at  his  request,  was  valid,  although  all  the  witnesses  were  never 
present  at  the  same  time.  But  the  then  existing  statute,  by  its  letter, 
only  required  that  the  will  should  be  signed  by  the  testator,  but  not 
that  such  signing  should  take  place  in  the  presence  of  the  attesting 
witnesses ;  and  as  to  the  witnesses,  it  required  only  that  the  will  should 
be  attested  by  three  witnesses,  who  should  subscribe  the  same  in  the 
j)resence  of  the  testator.(e)  The  alteration  in  the  present  statute,  dis- 
tinctly requiring  a  subscription  before  at  least  two  witnesses,  present 
at  the  same  time,  as  a  necessary  legal  iiiforence,  it  is  supposed,  carries 
with  it  the  same  requirement  in  respect  to  the  presence  of  the  witnesses 
in  the  case  of  an  acknowledgment.  An  important  object  of  the  statute 
is  to  prevent  fraud  or  deception,  and  this  is  more  effectually  promoted 
by  requiring  at  least  two  witnesses  to  every  act  connected  v\iLh  the 
execution  of  a  will,  and  such  is  clearly  the  purpose  and  meaning  to  be 
gathered  from  all  the  provisions  of  this  section,  taken  together.     In 

(c)  Doe  y.  Boe,  2  Barb.  Sup.  Ct.  Rep.  205,  per  Harris,  J. ;  Segtdnc  y.  SeguinCj  Id.  394-6, 
per  Edmonds^  J.    See,  also,  Keeney  v.  WliUmarsh,  16  Barb.  141. 

(d)  There  is  an  unfortunate  note  attached  to  a  form  of  a  will  in  the  appendix  to  the  first 
edition  of  this  work,  in  which  a  different  view  of  this  question  is  taken.  It  is  uct  with  a 
design  to  disparage  the  accuracy  or  value  of  that  publication,  that  its  errors  are  pointed  out 
and  corrected  in  the  present  edition.  It  is  the  source  of  some  comfort,  that  the  view  taken 
of  the  statute,  in  the  note  referred  to,  has  received,  at  the  hands  of  Mr.  Justice  Hand,  a  judi- 
cial approval  and  sanction.    See  BuUer  v.  Benson^  1  Barb.  Sup.  Gt.  Rep.  533. 

(«)  See  R.  L.  1813,  364,  sec.  2;  Jauncey  v.  Thome,  2  Barb.  Gh.  Rep.  56,  and  cases  cited. 
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the  third  subdivision,  "  the  time  of  making"  and  "  the  time  of  acknowl- 
edging'' the  subscription,  are  alike  spoken  of  as  a  single  occasion,  and 
the  two  or  more  attesting  witnesses  demanded  by  the  fourth  subdivi- 
sion, are  plainly  both  or  all  jointly  to  attest  the  observance  of  all  the 
previous  requirements.(/) 

OF  THE  PUBLICATION  OP  THE  WILL. 

■ 

The  third  subdivision  of  the  statute  provides  that  the  testator,  at  the 
time  of  making  the  subscription,  or  at  the  time  of  acknowledging  the 
same,  shall  declare  the  instrument  so  subscribed  to  be  his  last  will  and 
testament 

No  publication  was  ever  necessary  for  a  will  of  personal  estate  pre- 
viously to  the  Revised  Statutes.  The  former  statutes  of  wills  prescribed 
that  every  last  will  and  testament  of  lauds  should  be  in  writing,  and 
signed  by  the  party  making  the  same,  or  b}^  some  other  person,  in  his 
presence  and  by  his  express  direction ;  and  should  be  attested  and  sub- 
scribed in  the  presence  of  such  party  by  three  or  more  credible  wit- 
nesses, or  else  such  last  will  and  testament  should  be  utterly  void.(^) 
But  nothing  was  said  as  to  the  publication  of  the  will,  by  the  testator, 
in  the  presence  of  the  witnesses  or  otherwise.  The  question,  therefore, 
arose,  whether  the  adoption  of  the  formalities  required  by  the  statute 
dispensed  with  the  necessity  of  the  publication  of  the  will,  which  was 
necessary  previous  to  the  statute ;  and,  if  not,  whether  it  was  necessary 
that  such  publication  should  be  made  by  the  testator  in  the  presence 
of  the  three  witnesses  who  attest  the  will.  The  weight  of  authority 
in  England  is,  that  und^r  the  29  Car.  II,  cb.  3,  sec.  6,  (of  which  the 
old  statute  of  tbis  state  concerning  wills  was  a  copy,)  no  publication 
by  the  testator,  in  the  sense  declared  by  the  Eevised  Statute,  wus  re- 
quired as  essential  to  the  validity  of  the  will ;  and  this,  it  may  be  con- 
sidered, was  regarded  as  the  law  of  this  state  before  the  Eevised  Stat- 
utes, though  it  does  not  appear  that  the  attention  of  the  courts  was  ever  . 
drawn  to  the  particular  point  in  any  of  the  cases.(/i) 

(/)  In  Butler  v.  Bensorij  however,  (1  Barb.  Sup.  Ct.  Rep.  533,)  Mr.  Justice  Hand  lays  down 
A  different  doctiine  on  these  points.  In  giving  what  he  denominates  as  "perhaps  a  pretty 
correct  summary  of  the  requirements  of  our  statute,"  after  stating  the  preliminary  require- 
ments of  the  statute,  he  declares  that  "  this  subscription  must  be  made  in  the  presence  of  the 
attesting  witnesses,  or  the  making  of  such  sub8cri[)tion  must  be  acknowledged  to  them.  If 
by  acknowledgment,  that  may  be  made  to  the  witnesses  separately,  or  he  may  subscribe  and 
publish  in  the  presence  of  one,  and  acknowledge,  ibc.,  before  another."  But  the  case  before 
the  learned  justice  did  not  inyolve  the  construction  of  this  provision  of  the  statute,  and  his 
opinion  plainly  is  pronounced  upon  an  incorrect  version  of  the  section.  The  requirement  is, 
that  the  subscription  or  acknowledgment,  whichever  shall  be  the  form  of  execution  adopted, 
shall  be  in  the  presence  of  each  of  the  attesting  witnesses.  Upon  the  question  wl^ether  the 
acknowledgment  may  be  made  tu  the  witnesses  separately,  the  opinion  and  dictum  of  the 
learned  justice  is  certainly  entitled  to  the  most  respectful  considoration.  A  subscription  in 
the  presence  of  one  of  the  attesting  witnesses,  and  an  acknowledgment  in  the  presence  of 
another,  as  approved  by  the  learned  justice,  is  neither  a  subscription  in  the  presence  of  each, 
nor  an  acknowledgment  in  the  presence  of  each,  and  if  the  words  of  a  statute  are  at  all  to 
be  trusted  as  a  guide  for  its  construction,  it  is  submitted,  is  not,  therefore,  a  compliance  with 
the  section. 

(y)  29  Car.  II,  ch.  3,  sec.  5 ;  I  R.  L.  1813,  364,  sec.  2. 

(A)  Brinckerhoff  v.  Eemsen,  8  Paige,  491 ;  Remsen  v.  Brinckerhoff^  25  Wend.  330,  and 
aee  cases  cited. 
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It  was  doubtless  the  contrariety  of  opinion,  and  uncertainty  upon  so 
important  a  subject  of  the  law,  which  induced  the  legislature  of  this 
state  in  1830,  while  revising  the  law,  to  declare  with  explicitness  the 
necessity  of  publication  to  give  validity  to  the  will,  and  which  led,  in 
Engliind,  to  the  Act  of  1  Victoria,  ch.  20,  in  1837,  by  which  any  other 
proof  of  publication  is  dispensed  with,  except  what  arises  from  the  act 
of  signing  or  acknowledging  the  instrument  in  the  presence  of  the  wit- 
nesses. Both  statutes  were  intended  to  settle  the  law,  which  is  un- 
doubtedly of  vastly  more  importance  than  that  it  should  be  settled  in 
favor  of  one  or  the  other  of  the  conflicting  opinions.  The  statute  of 
this  state  followed  the  lead  of  those  which  maintained  that  some  sort 
of  publication  was  necessary,  whUe  the  English  statute  has  dispensed 
witn  it. 

.  The  revisers,  in  their  report  to  the  legislature  upon  this  branch  of 
the  law,  recommended  the  following  section  to  relate  to  wills  of  real 
estate,(i)  instead  of  the  present  section,  which  was  afterwards  adopted 
by  tlie  legislature : 

"  Sec.  5.  No  last  will  and  testament  of  real  estate,  or  of  any  interest 
therein,  shall  be  valid  unless  the  same  be  in  writing ;  be  signed  by  the 
testator,  or  by  some  other  person  for  him,  and  in  his  presence,  and  by 
his  express  direction ;  and  be  attested  by  three  or  more  credible  wit- 
nesses, who  shall  subscribe  their  names  as  witnesses  in  the  presence  of 
the  testator,  and  at  his  request ;"  wKich  was  accompanied  by  a  note, 
signifying  that  it  was  slightly  varied  from  1  E.  L.  364,  2d  section,  "in 
the  hope  of  making  it  more  explicit."(7') 

The  legislature,  it  will  be  perceived,  framed  the  section  so  as  to  make 
it  apply  to  wills  both  of  real  and  personal  property,  and,  besides  other 
material  alterations,  expressly  incorporated  tne  provision  now  under 
examination. 

When  the  explicit  language  of  the  provision  in  question  is  consid- 
ered, in  reference  to  the  doubts  which  existed,  whether,  under  the  stat- 
ute of  Charles  II,  an  actual  publication  in  the  presence  of  the  attesting 
witnesses  was  not  necessary  to  the  due  execution  of  the  will,  in  con- 
nection with  the  circumstance  that  the  legislature  intentionally  altered 
the  language  of  the  section,  in  this  particular,  from  that  of  the  old  stat- 
ute, v.iilch,  as  has  been  seen,  was  retained  substantially  in  the  section 
03  originally  reported  by  the  revisers,  there  is  no  room  for  doubt  that 
the  law-makers  intended  to  require  an  actual  publication  of  the  instru- 
ment as  a  will,  in  the  presence  of  the  subscribing  witnesses  at  the 
time  of  its  execution,  in  addition  to  the  other  formalities  required  by 
the  statute.  The  legal  and  historical  external  evidence  of  the  legisla- 
tive intent,  corresponds  with  and  supports  the  natural  and  obvious  in- 
terpretation of  the  statute  itself.  The  signing  of  papers  purporting  to 
be  wills  by  persons  near  death,  supposing  that  they  signed  some  other 
instrument,  was  a  danger  such  as  demanded  consideration  whether  it 
might  not  be  excluded  by  positive  legislation.  This  third  subdivision, 
then,  was  intended  as  a  statutory  declaration  of  what  is  understood,  in 

(t)  Proposing  to  leave  the  law  substantially  as  it  stood  respecting  wills  of  personal  prop- 
.erty. 
(j)  See  3  Revised  and  other  Statutes,  (2d  ed.)  Appendix,  627. 
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teclmical  lan^age,  to  be  a  publication  ;  it  is  found  in  juxtaposition 
"with  the  requisites  of  signing  and  witnesses ;  and  can  no  more  be  dis- 
pensed witb  in  passing  upon  the  validity  of  an  execution,  as  being  in 
conformity  with  the  law,  than  either  of  these.  It  prescribes,  in  general 
terms,  what  shall  amount  to  publication.  The  testator  must  not  only 
declare  the  instrument  to  be  his  will,  but  he  must  so  declare  at  the  time 
of  signing  or  acknowledging;  which  act,  by  the  previous  clause,  is  to 
be  done  in  the  presence  of  the  witnesses.  Such  declaration  must, 
therefore,  be  made  in  their  presence.(i) 

Whether  it  was  wise  to  require  a  formality  of  this  kind,  resting  in 
the  recollection  of  the  witnesses  merely  where  the  instrument  upon  its 
fece  purported  to  be  a  will,  and  thereby  exposing  the  intention  of  the 
testator  to  be  defeated,  by  the  imperfect  or  mistaken  recollection  of  the 
witnesses,  that  the  testator,  at  the  time  he  signed  the  instrument,  did  not 
declare  it  to  be  his  last  will  and  testament,  is  a  question  which  it  does 
not  properly  belong  to  the  courts  to  decide.(Z)  And  if  the  fact  dis- 
tinctly and  satisfactorily  appear,  that  the  testator  did  not  declare  to 
the  subscribing  witnesses,  or  in  their  presence,  that  the  instrument 
signed  by  him,  and  attested  by  them,  was  a  will,  it  is  the  duty  of  the 
courts  to  carry  into  effect  the  expressed  will  of  the  law-givers,  by  de- 
claring that  such  an  instrument  is  invalid  as  a  testamentary  disposition 
of  the  decedent's  property .(w) 

Ko  particular  form  of  words,  however,  is  necessary,  even  under  this 
statutory  provision,  to  comply  with  its  requirement*  The  legislature 
only  meant  that  there  should  be  some  communication  to  the  witnesses, 
indicating  that  the  testator  intended  to  give  effect  to  the  paper  as  his 
'  will.  Any  communication  of  this  idea,  or  to  this  effect,  will  meet  the 
object  of  the  statute.  Words  equivalent  in  import  and  signification, 
or  acts  and  words  together,  which  amount  to  a  clear  and  unequivocal 
declaration  by  the  testator  of  his  intention  to  execute  the  instrument 
as  his  last  will  and  testament,  are  sufficient.(?i)  The  testator  may  do 
many  acts,  which  may  amount  to  a  declaration  that  the  instrument  he 
executes  is  his  will,  A  man  may  be  unable  to  speak,  and  yet  may  be 
perfectly  competent  to  make  a  will.(o)  But  the  declaration  is  an  open 
act,  a  manifest  signification  or  assertion,  or  assent  by  words  or  signs ; 
and  it  must  be  made  to  appear  by  unequivocal  circumstances,  so  that 
the  testamentary  character  of  the  instrument  is  shown  to  have  been 
communicated  by  the  testator  to  the  witnesses.(p)     The  minds  of  the 

Earties  must  meet  on  that  point.     It  will  not  suffice  that  the  witnesses 
ave  elsewhere,  and  from  other  sources,  learned  that  the  document 

(k)  See  Brirukerhoffy.  BeTnsen,  8  Paig^e,  498;  Remaen  y.  BrinckerJioff^  26  Wend.  325. 

{I)  8  Paige,  498;  £ht  parte  Beers,  2  Bradf.  Suit.  Rep.  164;   Wilson  v.  Metiericky  Jb,  431. 

(m)  In  Brown y,  De  Seldingy  4  Sandf.  Sup.  Ct.  Rep.  17,  the  court,  Mason  J.,  sa"  :  "But 
the  Revised  Statutes  have  somewhat  altered  the  rule,"  (in  respect  to  the  publication  from 
what  it  was  previously,)  "  and  the  alteration  is,  we  think,  wise  and  salutary.  Whether  it  is 
80  or  not,  it  is  our  duty  to  carry  out  the  provisions  of  the  statutes  on  this  subject,  in  their 
letter  and  spirit" 

(n)  Torrey  v.  Bowen,  16  Barb.  Sup.  Ct.  Rep.  304 ;  Nipper  y.  Groesbecky  22  Barb.  Sup.  Gt 
Bep.  670. 

io)  In  ihe  Matter  of  proving  the  toiU  ofErrmumud  Abrams,  deceased^  M.  S.  per  Ogden,  Surr.  KT. 
p)  Ez  parte  Beers^  2  Bradf.  Surr.  Rep.  164;  See  Gonibautt  v.  TJie  FvibUc  Administrator] 
4  id.  226. 
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which  ibey  are  called  to  attest  is  a  will,  or  that  they  suspect  or  infer, 
from  the  circumstances  and  occasion,  that  such  is  the  character  of  the 
paper.  The  witnesses  cannot  spell  out  the  declaration  by  a  hasty  glance 
at  a  word  here  and  there,  or  by  connecting  present  acts  with  previous 
conversations.  The  testator  must  know  that  the  witnesses  know  the 
testamentary  nature  of  the  act,  and  vice  versa;  and  this  mutual  knowl- 
edge ftiust  arise  from  something  said,  done,  or  signified,  contempo- 
raneously with  the  execution  of  the  instrument.(g)  It  would  be  un- 
wise, if  not  unsafe,  to  speculate  upon  the  precise  mode  of  communica- 
tion, as  every  case  must  depend  upon  its  own  particular  circumstances. 
The  statute  itself  is  plain,  and  may  readily  be  obeyed  in  a  way  to  leave 
little  OP  no  room  for  construction.  When  that  is  necessary,  the  only 
fiure  guide  is  to  look  at  the  substance,  sense,  and  object  of  the  law,  and, 
with  the  aid  of  these  lights,  endeavor  to  ascertain  whether  there  has 
befen  a  substantial  compliance.(r) 

One  of  the  earliest  decisions  in  which  this  provision  of  the  statute 
was  the  subject  of  construction,  was  that  in  the  matter  of  proving  the 
last  will  and  testament  of  Emmanuel  Abrams,  deceased,  before  the 
surrogate  of  the  county  of  New  York,  in  May,  1840.  In  that  case, 
both  the  witnesses  testified  that  the  brother  of  the  testator  produced 
the  will,  and  asked  the  testator  whether  the  signature,  which  was 
shown  to  him,  was  his  signature,  and  that  the  testator  answered  "  Yes ; 
it  is  all  right;"  and  that  not  a  word  was  said  at  that  time  whether  the 
paper  was  a  will  or  not.  One  of  the  witnesses  said  that  "  he  did  not 
know  -whether  the  paper  he  subscribed  as  a  witness  was  a  will  or  a 
deed."  The  other  witness  said  he  "  did  not  know  that  the  paper  was, 
at  the  time  of  the  signature,  called  any  thing.  He  was  led  to  believe 
it  was  a  will.  When  he  and  the  first  witness  entered  the  room,  he 
thought  the  brother  said  to  the  testator  that  they  had  come  to  witness 
his  will.  He  did  not  know  that  the  testator  made  any  reply.  He 
thought  the  testator  heard  his  brother  say  they  had  come  to  witness 
his  will." 

"  I  think,"  said  the  surrogate,  "  the  statute  requires  that  it  should 
be  clearly  shown,  by  the  two  witnesses,  that  the  testator  acknowledged 
it  to  be  his  will,  either  by  so  declaring  it  himself,  or  by  some  act 
showing  conclusively  that  he  understood  it  to  be  his  will ;  and  I  think 
the  witnesses  must  also  so  have  clearly  understood  it.  In  this  case,  one 
of  the  witnesses  never  heard  the  word  will  mentioned,  and  did  not  him- 
self know  whether  the  instrument  he  witnessed  was  a  will  or  a  deed ; 
and  the  other  witness  inferred  it  was  a  will,  because  he  thought  he 
heard  the  brother  tell  the  testator  they  had  come  to  witness  his  will, 
and  bethought  the  testator  heard  him  say  so.  I  cannot  say  that  the 
evidence  in  this  case  is  sufficient  to  prove  that  the  testator,  at  the  time 
he  acknowledged  this  instrument,  declared  it  to  be  his  last  wall  and 
testament,  so  as  to  bring  it  within  cither  the  word  or  the  spirit  of  the 
statute." 

(q)  Wilson  v.  Beilerick,  2  Bradf.  Suit.  Eep.  431 ;  Letvis  agst  Lewis,  1  Keman,  222,  22*1. 
See,  alao,  BurriU  v.  SiUiman,  16  Barb.  S.  C.  R  211 ;  HutU  y.Mootrie,  3  Bradf.  Surr.  Rep.  322. 

(r)  26  Wend.  332,  337 ;  Bieben  v.  Nicks,  3  Bradf.  Surr.  Rep.  363 ;  Nipper  v.  Groesbeck,  22 
Barb.  Sup.  Ct  Rep.  670. 
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The  leading  case,  however,  on  this  provision  of  the  statute,  is  that 
of  Bemsen  v.  Snnc^rAq^, (5)  which  was  determined  in  the  court  of  last 
resort,  in  the  year  1841.  This  case  arose  in  the  court  of  the  surrogate 
of  the  county  of  New  York,  on  a  proceeding  to  prove  the  last  will  and 
testament  of  Dorothea  Brinckerhoif,  deceased.  The  will  was  signed 
by  the  testatrix,  in  the  presence  of  two  witnesses.  The  attestation 
clause,  to  which  the  witnesses  subscribed  their  names,  recited  a  full 
compliance  with  all  the  requirements  of  the  statute,  and,  in  addition, 
at  the  close,  stated  that  the  witnesses  had,  each  of  them,  "  written 
opposite  to  their  names,  their  respective  places  of  residence,"  pursuant 
to  the  4Ist  section  of  the  statute.  The  witnesses  were  examined  before 
the  surrogate  of  the  county  of  New  York.  One  of  them  testified  that 
tbe  testatrix  executed  the  will  in  his  presence  by  writing  her  name, 
and  acknowledging  it  to  be  her  hand  and  seal,  "for  the  purposes 
therein  mentioned ;"  that  he  subscribed  his  name  to  the  will  in  the 
presence  of  the  testatrix ;  that  the  will  was  not  read  to  the  testatrix, 
nor  did  he  (the  witness)  read  it;  he  read  the  last  line  of  the  attestation. 
He  did  not  ask  the  testatrix  whether  it  was  her  will,  nor  did  she  say 
it  was  her  will,  nor  was  it  stated  by  any  person  present  that  the 
instrument  executed  was  a  will.  The  other  witness  testified  that  he 
saw  the  testatrix  sign  the  instrument ;  she  did  not  say  it  was  her  will, 
but  said  she  acknowledged  it  to  be  her  signature  for  the  purposes 
therein  mentioned.  She  requested  him  to  sign  his  name  as  a  witness, 
and  after  he  had  written  his  name  as  a  subscribing  witness,  she  dis- 
covered that  he  had  omitted  to  write  his  place  of  residence,  and 
requested  that  it  should  be  done.  This  witness  testified,  also,  that  he 
never  saw  the  testatrix  previous  to  the  time  of  her  signing  the  instru- 
ment, and  remained  in  the  room  where  it  was  signed  not  longer  than 
ten  or  fifteen  minutes.  On  this  evidence,  the  surrogate  admitted  the 
instrument  to  probate.  Some  of  the  heirs  and  next  of  kin  appealed 
firom  his  decision  to  the  circuit  judge  of  the  first  circuit,  who  con- 
firmed the  decree  of  the  surrogate.  The  heirs  and  next  of  kin  then 
appealed  to  the  chancellor,  who,  on  the  6th  October,  1840,  reversed  the 
decree  of  the  surrogate,  and  directed  the  proceedings  to  be  remitted,  in 
order  that  administration  might  be  granted  as  in  case  of  intestacy.(<) 
From  the  decree  of  the  chancellor,  the  executrixes  named  in  the 
instrument  propounded  as  a  will,  appealed  to  the  Court  for  the  Cor- 
rection of  Errors.  That  court  affirmed  the  decision  of  the  chancellor, 
and  determined  that  the  instrument  was  not  well  executed  as  a  will, 
for  want  of  a  due  observance  of  the  provisions  of  the  statute  now 
under  consideration,  requiring  the  testator,  at  the  time  of  subscribing 
or  of  acknowledging  his  subscription,  to  declare  the  instrument  so 
subscribed  b^  him  to  be  his  last  will  and  testament. 

Chief  Justice  Nelson,  in  delivering  his  opinil)n,  recurs  to  the  pre- 
vious law,  and  points  out  the  alteration  introduced  by  the  Revised 
Statutes,  and,  after  declaring  the  necessity  of  a  substantial  compliance 
with  the  new  provision,  concludes  as  follows :  "  But  whatever  may  be 
the  mode  that  may  hereafter  be  approved,  by  which  the  testator  may 

(5)  26  Wend.  325.  (Q  See  8  Paige,  491,  ei  seq. 
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indicate  that  the  instrument  the  witnesses  are  requested  to  subscribe, 
as  such,  is  intended  as  his  will,  it  is  entirely  clear  nothing  to  that  effect 
appears,  directly  or  indirectly,  in  the  case  before  us.  Not  one  word 
or  sign,  or  even  act,  passed  within  the  hearing  or  presence  of  the  wit- 
nesses at  the  time  of  the  execution,  tending  to  this  effect.  The  testi- 
mony presents  the  bald  case  of  an  execution,  according  to  the  forms  of 
the  old  law,  without  at  the  time  adverting  to  the  new  provision.  The 
instrument  in  question  cannot,  therefore,  be  upheld,  without  a  virtual 
repeal  of  the  statute ;  and  though  I  may  not  admire  the  wisdom  of  the 
change,  but  have  preferred  the  solemnities,  as  I  think  heretofore 
understood  in  this  state,  and  have  been  settled  by  the  recent  act  in 
England,  we  shall  unquestionably  best  consult  our  duty  as  well  as  the 
interest  of  all  hereafter  concerned  in  testamentary  dispositions,  by  giv- 
ing full  force  and  effect  to  the  statute,  fixing  thereby  a  well-known  and 
permanent  rule  for  their  guide.  I  shall,  therefore,  vote  to  affirm  the 
decree  of  the  court  below." 

And  Senator  Verplanckj  in  his  opinion,  after  commenting  upon  the 
general  principles  and  rules  governing  the  right  of  testation,  and  after 
considering  the  previous  law,  and  the  alteration  made  by  the  Revised 
Statutes,  pronounces  his  conclusions  upon  the  case  in  question  as  fol- 
lows: 

"  Here  the  evidence  shows,  conclusively,  that  the  testatrix  made  no 
verbal  declaration  to  the  witnesses,  did  not  cause  them  to  read  any 
written  declaration,  nor  in  any  other  way  render  it  clear  that  she 
might  not  have  thought  the  instrument  signed  and  acknowledged  was 
a  deed  or  lease,  instead  of  a  will.  There  was,  at  the  end  of  the  instru- 
ment, an  attestation  clause,  setting  forth,  in  the  customary  form,  that 
the  testatrix  **  acknowledged  to  each  witness  that  she  subscribed  the 
same,  and  declared  it  to  have  been  her  last  will  and  testament."  This, 
if  the  witnesses  had  been  asked  to  read  it  by  the  testatrix,  or  in  her 
hearing,  would  have  been  a  silent,  but  clear,  declaration.  But  it  was 
not  read  by  them.  The  appellant's  counsel  maintained  that,  knowing 
the  contents  of  the  will,  and  the  concluding  attesting  clause,  the  tes- 
tatrix, when  she  acknowledged  her  signature  "  for  the  purposes  therein 
mentioned,"  made  the  declaration  her  own,  as  much  as  if  she  had  dis- 
tinctly repeated  it,  so  that  she  virtually  declared  her  signing  to  be  for 
the  purpose  of  authenticating  her  last  will  and  testament.  This  might 
tend  to  show  her  intent ;  and  if  she  had  shown  that  clause  to  the  wit- 
nesses, or  had  it  read  by  another  person,  and  assented  to  it,  that  would 
have  been  a  declaration — a  making  known  her  will  to  the  witnesses. 
But,  presuming  the  written  attestation  to  have  been  correctly  under- 
stood by  the  old  lady ;  it  was  in  fact  merely  a  declaration,  written  to 
be  made  known  thereafter  to  others,  and  not  one  made  at  the  time  to 
the  witnesses."  And,  after  adverting  to  the  evidence  necessary  to 
prove  a  declaration,  the  learned  senator  proceeds :  "  Here,  however, 
we  have  the  testimony  of  the  subscribing  witnesses  themselves,  direct 
and  positive,  that  they  did  not  read  this  declaratory  clause,  and  that 
nothing  passed  that  could  indicate  any  intent  to  inform  them  that  thej 
were  witnessing  a  will,  and  not  a  deed  or  lease.  The  circumstance  of 
the  testatrix  having  directed  the  addition  of  the  witnesses'  residences 
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to  their  names,  tends  to  show  her  own  knowledge  of  the  character  of 
the  instrument,  (though  not  conclusively,)  but  proves  nothing  as  to  any 
design  of  thus  indirectly  informing  others  that  this  was  her  will,  since 
neither  she  nor  they  might  know  that  this  was  the  peculiar  mode  re- 
quired by  law  for  the  attestation  of  wills."  "  This,  therefore,"  says 
the  learned  senator,  in  closing,  "  is  incontestably  a  case  where  the  open 
evidence  of  knowledge  and  intent,  demanded  by  our  law,  in  order  to 
exclude  the  possibility  of  delusion  or  deception,  and  to  authenticate 
wills,  has  not  been  furnished.  The  will  has,  therefore,  not  been  proved 
according  to  law,  any  more  than  if  it  had  but  a  single  witness ;  and  the 
estate  must  pass  under  the  general  laws  of  descent  and  distribution.  I 
place  my  opinion  exclusively  upon  this  ground." 

This  judgment  has  settled  the  law  of  this  state,  that  a  publication 
of  the  will  by  the  testator,  by  an  open,  distinct,  and  intelligible  com- 
munication at  the  time  of  subscription  or  acknowledgment,  is  req uisite 
to  its  due  execution.  That  it  is  not  sufficient  that  the  testator  knows 
that  the  instrument  he  is  in  the  act  of  executing  is  a  will,  and  under- 
stands its  contents,  but  he  must  convey  to  others  a  positive  and  un- 
equivocal intimation  and  understanding  that  the  instrument  is  his  will, 
and  that  he  knows  and  executes  it  as  such.  The  circumstance  appear- 
ing in  the  testimony  in  this  case,  that  the  testatrix  directed  one  of  the 
witnesses  to  write,  opposite  to  his  signature,  his  place  of  residence,  a 
formality  not  prescribed  for  the  execution  of  any  other  instrument  than 
a  will,  and  especially  prescribed  in  that  case,  raises  a  strong  presump- 
tion that  the  testatrix  herself  knew  and  understood  the  nature  and 
character  of  the  instrument  she  was  executing.  But  this  decision 
establishes  that  the  provision  of  the  statute  under  examination  requires 
more  than  this,  and  is  not  satisfied  unless  the  testator,  either  directly  or 
indirectly,  expressly  communicate,  so  that  the  witnesses  may  so  under- 
stand it,  the  feet  that  the  paper  is  his  will. 

Upon  this  principle,  the  case  of  the  will  of  Muugo  Currie,  deceased, 
before  the  surrogate  of  the  county  of  New  York,  was  decided.  In  that 
case,  the  will  was  in  the  handwriting  of  the  testator.  One  of  the  wit- 
nesses testified  that  he  saw  the  instrument  executed  by  the  testator. 
It  was  not  written,  nor  was  it  read  to  or  by  the  testator  in  the  pres- 
ence of  the  witness.  At  the  time  the  will  was  executed,  the  testator 
was  in  bed.  He  asked  an  old  woman  who  was  in  the  room  to  hand 
him  some  papers.  From  these  papers,  the  testator  took  out  his  will. 
He  asked  for  a  pen  and  ink,  and  signed  it,  and  asked  the  witness  to 
subscribe  it  as  a  witness.  The  testator  did  not  say  what  the  paper 
was,  and  the  witness  did  not  know  what  it  was,  but  presumed  it  was  a 
wilL  Afkier  he  subscribed  it  as  a  witness,  Mr.  Currie,  the  testator,  said 
to  the  old  woman  in  the  room,  "  Now  do  you  sign  it ;"  she  replied  that 
it  was  so  long  since  she  had  written,  she  did  not  think  she  could  write 
her  name ;  but,  addressing  herself  to  Mr.  Currie,  she  said,  "  If  my 
daughter  sign  it,  it  will  answer  the  same  purpose."  Mr.  Currie  replied, 
*'  Yes,  it  would."  The  will  was  then  carried  into  the  front  room,  and 
signed  by  the  daughter.  The  witness  thought  the  daughter  must  have 
heard  what  had  passed  in  relation  to  the  paper  in  the  back  room.  After 
the  will  was  so  signed  by  the  daughter,  it  was  handed  back  to  the  testa- 
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tor,  who  then  inclosed  it  in  a  letter,  directed  to  the  executor,  and  re- 
quested the  witness  to  deliver  it,  which  he  did  accordingly.  The  other 
witness  testified  that  her  name,  subscribed  to  the  will  as  a  witness,  was 
her  name;  that  Mr.  Carrie  asked  her  to  sign  a  paper  as  a  witness;  she 
told  him  she  did  not  think  she  could  write,  and  she  would  let  her 
daughter  sign  it  for  her;  and  the  name  of  the  witness  to  the  paper  was 
as  written  by  the  daughter  of  the  witness.  She  saw  Mr.  Currie  sign  a 
paper,  but  what  it  was,  she  did  not  know,  nor  did  she  know  that  it 
was  the  paper  j)roduced.  When  Mr.  Currie  had  signed  the  paper,  he 
requested  the  witness  to  sign  it.  After  Mr.  Currie  had  signed  it,  the 
witness  took  it  into  the  front  room,  and  got  her  daughter  to  write  the 
name  of  the  witness  to  it.  When  Mr.  Currie  handed  her  the  paper,  he 
said,  "  Do  you  sign  this ;"  this  was  all  he  said.  The  word  will  was 
never  mentioned  by  Mr.  Currie,  nor  by  any  other  person  present  at  the 
time. 

The  surrogate,  after  referring  to,  and  quoting  the  case  of  the  will  of 
Dorothea  Brinckerhoff,  thus  proceeds:  "Let  us  now  compare  the  case 
of  Mr.  Currie's  will  with  that  of  Mrs.  Brinckerhoff.  Mr.  Carrie's  will 
contains  no  other  attestation  clause  than  this,  *  sealed,  signed  and  de- 
livered in  the  presence  of  these  witnesses,  and  of  each  other.'  In  that 
case,  as  in  this,  nothing  was  said  by  the  testatrix  about  this  being  a 
will.  In  that  case  the  testatrix  asked  the  witnesses  to  affix  to  their 
names  their  places  of  residence,  which  was  relied  upon  as  showing  she 
knew  it  was  her  will.  In  this  case  the  will  was  in  the  handwriting  of 
tlie  testator.  This  is  also  evidence  of  his  intending  it  to  be  his  will ; 
but  in  this  case,  as  in  that,  it  is  not  sufficient  to  show  an  execution  of 
the  instrument,  according  to  the  provisions  of  the  statute.  I  am  com- 
pelled,  by  what  I  deem  a  proper  construction  of  the  words  of  the  stat- 
ute, and  by  the  case  above  referred  to,  to  declare  that  this  instrument 
cannot  be  admitted  to  probate  as  the  last  will  and  testament  of  Mungo 
Currie,  deceased."  Upon  appeal  to  the  circuit  judge  of  the  first  circuit, 
the  Hon.  William  Kent,  circuit  judge,  affirmed  the  sentence  of  the  sur- 
rogate. 

So,  in  Brown  v.  De  Selding^{u)  where  J.,  one  of  the  witnesses,  testi- 
fied that  the  testatrix,  when  about  to  sign  the  will,  inquired  "  where 
she  must  sign  the  will,  and  upon  the  place  being  pointed  out,  took  the 
pen,  and  signed ;"  and  Z.,  the  other  witness,  testified  that  the  testatrix 
"  distinctly  asked  where  the  proper  place  was  for  her  to  sign,"  and  both 
witnesses  agreed  that,  besides  this  inquiry,  the  testatrix  did  not  say  any 
thing,  nor  was  any  thing  said  by  an^  other  person,  on  the  subject  of 
the  will,  at  the  time  the  paper  was  signed.  The  court,  Mason  J.,  afl«r 
remarking  that  it  is  true  that  the  witness  understood,  from  what  passed, 
that  the  instrument  was  a  will,  and  that  such  was  the  understanding  of 
the  testatrix  also,  but  that  there  was  no  recognition  of  it  as  her  will  in 
tlie  presence  of  the  witness  Z.,  beyond  the  simple  signature,  nor  in  the 
presence  and  hearing  of  the  witness  J.,  unless  she  used  the  word  "  will" 
when  she  asked  about  the  place  to  sign,  thus  state  their  conclusions 
upon  the  case :  "  It  is  fiiirly  to  be  inferred,  in  the  case  of  Mrs.  Brinck- 

(tt)  4  Sand£  Sup.  OL  Bep.  10. 
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erhoff,  that  all  parties  also  understood  the  paper  to  be  a  will.  One  of 
the  witnesses  put  his  residence  opposite  to  his  name,  and  the  testatrix 
remarked  to  tne  other  witness  that  he  had  not  done  so,  and  required 
him  to  do  it,  which  would  have  been  unnecessary  in  attesting  the  exe- 
cution of  any  other  instrument  But,  yet,  the  court  held  the  acknowl- 
edgment to  be  insufficient.  If  we  should  hold  the  mere  signing  of  a 
will,  or  any  act  equivalent  to  it,  without  any  declaration,  either  before 
or  after  signing,  in  the  presence  and  hearing  of  each  of  the  witnesses, 
to  be  a  sufficient  publication,  we  should  disregard  the  plain  letter  of  the 
statute,  which  requires  that  the  testator  shall,  at  the  time  of  making  the 
subscription,  declare  the  instrument  to  be  his  last  will.  The  utmost 
that  can  be  said  of  this  case  is,  that  the  conduct  of  the  testatrix  im- 
plied the  instrument  to  be  her  will.  But  no  declaration  of  any  kind 
IS  pretended.  We  do  not  see  how  it  is  possible  to  get  over  this 
defect"(t;) 

WHEN  THE  PUBLICATION  SHALL  BE  MADE. 

The  clause  of  the  statute  at  present  under  consideration  provides 
that  the  testator,  at  the  time  of  making  the  subscription,  or  at  the  time 
of  acknowledging  the  same,  shall  declare  the  instrument  so  subscribed 
to  be  his  last  will  and  testament.  "  The  provision,"  says  Assistant 
Tice-Chancellor  Hoffinan,  in  Heyer  v.  Burger,{w)  "  seems  clearly  to 
require  that  the  declaration  must  follow  the  subscription ;  "  and,  in  that 
case,  where,  after  the  will  was  read  over  to  the  testatrix,  she  was  asked 
whether  it  was  to  her  wishes,  and  she  replied  "  Yes,"  in  a  very  languid 
tone,  and  afterwards  signed  it,  by  making  her  mark ;  and,  after  making 
the  mark,  did  not  speak  a  word,  and  had  lost  the  power  of  articulation 
completely ;  the  learned  assistant  vice-chancellor  considered  that  the 
instrument  was  void  as  a  will,  en  the  ground  that  this  provision  of  the 
statute  was  not  complied  with;  but  the  point  was  not  necessarily 
involved  in  the  determination  of  the  case. 

In  Doe  V.  Jioe,{x)  however,  this  question  was  expressly  determined. 
This  was  a  feigned  issue,  pursuant  to  2  E.  S.  66,  sea  57,  to  try  the 
validity  of  the  last  will  and  testament  of  Isaac  L.  Van  Alstyne,  de- 
ceased. On  amotion  for  a  new  trial  on  a  bill  of  exceptions,  it  appeared 
that  two  of  the  witnesses  to  the  will  were  sent  for  at  the  time  of  the 
execution,  and  when  they  came  into  the  room,  they  were  told  by  Dr. 
Boot,  the  testator's  physician,  in  Van  Alstyne's  presence,  that  they  had 
been  called  in  to  witness  the  will.  Dr.  Eoot  then  read  the  will  to  the 
testator,  and  asked  him  if  that  was  his  last  will  and  testament,  to  which 
he  replied  in  the  affirmative.  The  testator  then  signed  the  will,  and 
the  three  witnesses  subscribed  their  names  to  the  attesting  clause  in  his 
presence.  Dr.  Eoot  then  inclosed  the  will  in  a  wrapper,  and  indorsed 
it,  and,  by  the  direction  of  the  testator,  delivered  it  to  one  of  the  other 
witnesses  for  safe  keeping.  Upon  this  case,  Mr.  Justice  Harris,  deliver- 
ing the  opinion  of  the  Supreme  Court  at  general  term,  says :  "  I  cannot 

(v)  See,  also,  Grant  y.  Grant^  1  SandC  Gh.  Rep.  236. 

(to)  1  Hoff.  Gh.  Rep.  1,  20.  (x)  2  Barb.  Sup.  Gt  Rep.  200. 
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doubt  that  when  the  testator  was  asked  by  Dr.  Boot,  after  the  instra- 
ment  had  been  read  to  him,  whether  it  was  his  last  will  and  testament, 
his  reply  in  the  afl&rmative  was  a  sufficient  publication  of  the  will  to 
answer  the  requirement  of  the  statute.  Nor  do  I  regard  it  as  at  all 
material  in  what  order  the  various  steps  necessary  to  constitute  a  due 
execution  of  a  will  take  place.  The  publication  is  required  to  be  a^  ^ 
time  of  signing.  The  clear  intent  of  the  statute  is,  that  the  testator  shall 
not  sign  the  will  at  one  time,  or  on  one  occasion,  and  at  another  time, 
or  on  another  occasion,  declare  it  to  be  his  will.  Both  shall  be  done  at 
the  same  time,  on  the  same  occasion ;  but  which  shall  be  done  first  in 
the  order  of  time ;  whether  the  testator  shall  declare  the  instrument  he 
is  about  to  sign  to  be  his  last  will  and  testament,  or  shall  first  subscribe 
the  paper,  and  then  make  the  declaration  of  his  purpose,  is  inmiateriaL 
It  is  enough  that  the  two  things  are  not  done  at  different  times."  And 
after  referring  to  the  above-quoted  remark  of  Assistant  Vice-Chancel- 
lor  Hoffman,  the  learned  justice  thus  proceeds:  "But  a  reference  to 
the  case  in  which  the  remark  was  made,  will  show  that  the  question  was 
not  necessarily  before  the  court ;  and  the  form  of  expression  used  by 
the  assistant  vice-chancellor  shows  that  it  was  with  him  a  question  of 
first  impression,  and  that  he  only  intended  to  express  such  impression. 
This  impression  is  undoubtedly  derived  fix)m  the  phraseology  found  in 
the  statute.  The  language  is,  that  the  testator  shall  declare  the  instru- 
ment "  so  subscribed  by  him,  to  be  his  last  will  and  testament  The 
instrument  which  is  to  be  declared  to  be  a  will,  it  is  insisted,  must  be  a 
subscribed  instrument.  But  I  think  the  language  of  the  statute,  in  this 
respect,  may  properly  be  regarded  as  descriptive  of  the  paper,  and  not 
as  intended  to  prescribe  any  particular,  in  which  the  several  acts  neces- 
sary to  coftstitute  a  valid  execution  of  a  will  shall  in  fact  be  done.  In 
contemplation  of  the  statute,  all  are  to  be  done  at  the  same  time. 
Neither  of  the  four  acts,  which,  united,  make  a  valid  execution  of  the 
instrument,  may  be  done  at  a  different  time  fi'om  the  rest.  If  the  in- 
strument has,  in  fact,  been  signed  at  a  previous  time,  then  the  signa- 
ture must  be  acknowledged  to  the  subscribing  witnesses,  which  is 
deemed  to  be  equivalent  to  a  new  signing  of  the  instrument.  I  am 
clearly  of  opinion,  therefore,  that  a  will  is  duly  executed  when  the 
several  acts  required  by  the  statute  have  been  performed  at  the  same 
timsj  whatever  the  order  in  which  such  acts  may  be  severally  per- 
formed. Kthis  be  so,  and  I  am  right  in  my  conclusion  that  the  mode 
of  declaring  the  instrument  to  be  the  will  of  the  testator  was  a  sub- 
stantial compliance  with  the  statute  in  this  respect,  it  follows  that  there 
was  in  this  case  a  sufficient  publication."(^) 

WHETHER  THE  WITNESSES  MUST  KNOW  OR  HAVE  THE  OPPORTUNITY  TO 
HEAR  AND  TAKE  COGNIZANCE  OF  THE  DECLARATION. 

A  question  has  arisen  upon  this  clause  of  the  statute,  whether  the 
declaration  required  of  the  testator,  that  the  instrument  is  his  will, 
must  be  made  to  the  attesting  witnesses,  or  in  their  presence,  in  such 

(y)  See,  also,  Keeney  v.  WhUmarsht  16  Barb.  S.  0.  Rep.  141 ;  heaycrofi  y.  SimmonSf  3 
Bradfl  Surr.  Rep.  36;  Bieben  y.  JBkka,  lb.  353;  Lewis  y.  Lewia,  1  Keman,  220. 
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terms  or  in  such  a  manner  as  to  enable  them  to  know  the  fact  that'  it 
was  SO  made.  The  plain  words  of  the  whole  section,  and  its  general 
policy  and  intent,  would  seem  to  leave  little  room  for  doubt  or  con- 
struction on  this  point.  After  providing  for  the  subscription  by  the 
testator  at  the  end  of  the  will,  the  second  subdivision,  as  has  been  seen, 
requires  that  the  subscription,  or  the  acknowledgment  thereof,  shall  be 
made  in  the  presence  of  each  of  the  attesting  witnesses,  and  then  comes 
the  provision  in  question,  that  the  testator,  at  the  time  of  making  the 
subscription,  or  at  the  time  of  acknowledging  the  same,  shall  declare 
ihe  instrument  to  be  his  will.  The  purpose  of  the  legislature,  here 
apparent,  it  is  conceived,  is  to  demand  two  or  more  attesting  witnesses 
to  eacb  of  the  acts  connected  with  the  execution.  The  testator,  in  the 
presence  of  the  witnesses,  is  to  subscribe,  or  to  acknowledge  his  sub- 
scription to  the  instrument,  and  at  the  same  time  to  declare  it  to  be  his 
wilL  The  witnesses  are  certainly  to  take  notice  of  the  subscription  or 
acknowledgment,  and  it  is  hardly  reasonable  to  suppose  that  the  legis- 
lature could  have  intended  to  require  a  declaration  to  be  made  at  the 
same  time,  which  they  were  not  to  take  notice  of.  The  inference  is 
almost  irresistible,  that  the  witnesses  are  to  take  cognizance  alike  of 
both  these  acts  of  the  testator.  If  the  testator  subscribe  the  instrument 
in  the  presence  of  the  witnesses,  and  at  the  same  time  declares  it  to.be 
his  last  will,  and  the  witnesses  take  the  cognizance  of  the  one  act  on 
the  part  of  the  testator,  they  must  necessarily  hear  or  comprehend  the 
other.  Whether  the  particular  language  used,  or  sign  made,  or  act 
performed,  amounts  to  a  declaration,  is  another  question,  but  in  what 
manner  soever  the  declaration  be  made,  as  it  is  required  to  be  made  at 
the  time  of  the  subscription  or  acknowledgment  in  the  presence  of  the 
witnesses,  of  which  they  must  have  knowledge,  it  would  seem  to  be 
equally  required  that  thej  should  know  or  perceive  the  declaration. 
It  is  submitted  that  the  mtention  and  meaning  of  the  legislature,  to 
this  effect,  are  distinctly  expressed  by  the  language  used,  and  that  the 
section  does  not  need  any  other  or  additional  words  to  declare  this 
intention  and  meaning. 

The  legislature  are  to  be  supposed  to  have  recognized,  as  an  indis* 
putable  physical  necessity,  that  the  testator  could  not  subscribe  the 
instrument  in  the  presence  of  the  witnesses,  and  at  the  same  time 
declare  it  to  be  his  will,  without  the  witnesses,  if  they  saw  or  under- 
stood the  act  of  subscription,  being  informed  of  the  declaration.  The 
fiswjt,  whether  they  were  both  so  informed  of  the  declaration,  rnay 
depend  for  its  proof  upon  testimony  other  than  that  of  the  attesting 
witnesses  themselves.  But  where,  for  instance,  the  testator  so  executes 
the  wiU  as  that  only  one  of  the  witnesses  understands  or  notices  the 
declaration,  and  the  other  denies  such  understanding,  or  notice  and 
knowledge  of  the  same  is  not  brought  home  to  mm,  the  will,'  on 
tiie  plain  words  of  the  statute,  is  not  well  executed  ;  and  this  would  be 
so,  never  mind  how  distinct  or  explicit  may  have  been  the  declaration 
to  the  one  who  was  made  aware,  and  took  cognizance  of  it.    The 

{>roof,  in  a  particular  case,  certainly  might  give  rise  to  ^  reasonable 
egal  inference  or  presumption  that  the  second  witness  must  have  been 
made  cognizant  of  the  declaration  to  the  first,  notwithstanding  his 
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denial.  The  proo^  indeed,  might  establish  a  declaration  to  the 
knowledge  of  both  the  witnesses,  although  both  denied  or  fidled  to 
recollect  it  But  this,  plainly,  would  not  vary  the  force  or  effect  to  be 
allowed  to  this  requirement  of  the  statute. 

The  section,  then,  it  is  believed,  demands  that  the  declaration  that 
the  instrument  is  his  will,  alike  with  the  subscription  or  acknowledg- 
ment thereof,  by  the  testator,  must  be  made  in  the  presence  of  bota 
the  attesting  witnesses,  in  such  a  manner  as  that  they  shall  both  have 
knowledge  of  the  same.(z)  And  in  the  discussions,  in  the  case  of  the 
will  of  Dorothea  Brinckerhoff,  deceased,  heretofore  referred  to,  where, 
however,  this  particular  question  was  not,  strictly  speaking,  an  issue 
to  be  decided,  such  was  the  interpretation  put  upon  this  provision  of 
the  statute.  In  BrincTcerhoffy.  Items€n^{a)  Chancellor  Walworth  says: 
"  No  particular  form  of  words  is  necessary,  under  this  statutory  provi- 
sion, to  communicate  the  information  from  the  testator  to  the  attesting 
witnesses^  that  he  knows  and  understands  the  nature  of  the  instrument 
he  is  executing,  and  that  he  intends  distinctly  to  recognize  it  as  his 
will."  And  in  the  same  case,  on  appeal  in  the  Court  of  Errors,(6) 
Chief  Justice  Nelson  uses  this  language :  "  I  agree  that  no  form  of 
words  will  be  necessary ;  that  the  legislature  only  meant  there  should 
be  some  communication  to  the  witnesses^  indicating  that  the  testator 
intended  to  give  effect  to  the  paper  as  his  will."  And,  still  more  dis- 
tinctly and  emphatically.  Senator  Verplanck  declares  his  opinion  as 
follows  :  "  When,  therefore,  it  was  determined  that  such  a  declaration 
should  be  made  essential  to  the  due  proof  of  wills,  as  the  necessary 
evidence  of  the  testator's  real  intent,  it  was  expressly  enacted,  that  this 
declaration  should  be  made  to  each  attesting  witness^  at  the  time  of 
execution  or  acknowledgment.  How,  then,  can  this  positive  require- 
ment be  satisfied,  except  by  the  testator  personally  making  the  fact  of 
his  own  understanding  and  intention  known  to  Hie  witnesses^  at  the  time^ 
by  such  expi'ess  words  or  signs  as  could  leave  no  doubt  in  Oieir  minds  ? 
This  provision  is  just  as  imperative  as  that  requiring  two  witnesses 
to  the  will,  though  otherwise  a  single  one  mignt  ordinarily  be  suf- 
ficient "(c) 

And  in  Hunt  v.  ifootrte,{d)  Mr.  Surrogate  Bradford  pronounces  the 
law  upon  the  publication  of  a  will  as  follows :  "  There  must  be  mutu- 
ality as  to  the  knowledge  of  all  the  parties,  testator  and  witnesses,  in 
respect  to  the  nature  of  the  transaction.  The  declaration  must  be  made 
to  each  of  the  witnesses  at  the  time  of  subscribing  or  acknowledging, 
and  as  part  of  the  tran8action."(c) 

The  cases  which  have  arisen,  involving  this  distinct  question,  do  not, 
however,  it  should  be  remarked^  leave  it  entirely  free  from  difficulty. 
In  the  case  of  the  will  of  Henrietta  Hicks,  there  were  two  witnesses, 
Terry  and  Budd.     Terry  testified  that  the  testatrix  acknowledged  the 


(z)  Torrey  v.  Botoen,  16  Barb.  Sup.  Ct.  Rep.  304. 


JSzparU  BeerSf  2  Bradf.  Surr.  Bep.  164 ;  Wilson  v.  EeUerick^  lb.  431 ;  Lewis 
V.  LewiSt  1  Kernan,  220,  225. 
{d)  3  Bradf.  Surr.  Rep.  322,  339.  (e)  See,  also,  Ibrrey  y.  Bawen,  16  Barb.  304. 


KNOWLEDGE  AND  OPPORTUNITY  TO  TAKE  COGNIZANCE.  93 

instrument  to  be  her  handwriting  and  her  will.  "  I  held  the  will," 
said  he,  "  in  my  hand,  and  asked  her  if  it  was  her  handwriting,  and 
she  said  *  Yes.'  I  asked,  also,  if  it  was  her  will,  and  she  said  *  Yes.' " 
The  witness  Rudd  testified  as  follows :  "  The  paper  was  signed  by 
Miss  Hicks,  the  testatrix.  She  did  not  say  any  thing  that  I  remember 
of  to  me.  I  did  not  hear  of  any  declaration,  by  the  testatrix,  what  the 
instrument  was.  I  do  now  recollect  that  I  did  not  hear  her  say  any 
thing  as  to  what  it  was."  Upon  this  testimony,  the  surrogate  (the  late 
Hon.  Charles  McVean)  determined  that  the  instrument  was  not  suf- 
fieientlj  published  as  a  will,  and  pronounced  his  opinion  as  follows : 
"  The  witness  Terry  states,  distinctly,  that  when  he  asked  the  testatrix 
if  it  was  her  will,  she  answered  *  Yes.'  There  is  no  objection,  in  point 
of  form,  as  to  the  declaration  that  she  is  thus  interrogated,  and  that 
she  responds  in  the  simple  affirmative.  It  is  a  good  declaration  as  to 
Terry,  out  the  form  in  which  it  was  made  makes  it  difficult  to  say 
that  it  extended  further  than  him,  or  that  it  was  intended  to  extend 
further  than  him.  If  the  issue  was,  whether  the  testatrix  then  and 
there  made  the  declaration  that  the  instrument  was  her  will,  the 
affirmative  testimony  of  Terry  would  decide  it  at  once  that  she  did. 
The  issue  is,  did  she  make  the  declaration  to  both  witnesses.  That 
she  made  it  to  Terry  is  clear.  Had  Terry  testified  that  she,  addressing 
both,  in  the  presence  and  hearing  of  both,  had  said,  **This  is  my  will, 
or  had  he  even  testified  that  he  had  asked  her  whether  she  declared 
to  him  and  Rudd  that  it  was  her  will,  and  she  answered  *  Yes,'  and 
that  Rudd  was  within  hearing  distance,  and  apparently  attending  to 
what  was  said,  there  would  be  such  a  conflict  of  evicience  as  might 
perhaps  authorize  a  court  to  say  that  he  did  hear  the  declaration,  not- 
withstanding that  he  testifies,  positively,  that  he  recollects  that  he  did 
not  hear  it.  There  is  no  evidence  here  that  it  was  even  intended  that 
he  should  hear  it,  or  that  he  was  addressed  on  the  subject  by  any  one 
in  her  presence.  The  evidence  of  both  may  stand,  and  the  evidence  of 
both  has  failed  to  satisfy  me  that  she  madfe  to  Rudd,  in  any  manner, 
the  declaration  that  the  instrument  was  her  will.  There  is  no  direct 
affirmative  evidence  that  she  did,  and  he  testifies  now  positively  that 
he  did  not  hear  it,  and  the  proof  of  the  fact  depending  entirely  on  the 
sense  of  hearing,  is  of  the  most  positive  character  that  the  nature  of  the 
case  will  admit  of  The  law  declares,  in  effect,  that  the  declaration 
should  be  made  to  him,  and  if  it  be  true  that  he  did  not  hear  it,  the 
declaration  was  not  made  to  him.  It  was  not  "  made  known"  to  him 
that  it  was  her  will,  and  if  it  was  not  made  known  to  him  by  her,  it 
was  not  declared  by  her  to  him.(/) 

The  decree  of  the  surrogate  in  this  case  was,  however,  on  appeal, 
reversed  by  the  circuit  judge  of  the  first  circuit;  and,  on  such  reversal, 
the  circuit  judge  pronounced  his  opinion  upon  this  part  of  the  case  jas 
follows :  "  The  surrogate,  understanding  from  the  testimony  that  the 
testatrix  did,  at  the  time  of  signing  the  will,  declare  to  one  of  the  wit- 
nesses that  it  was  her  will,  supposed  that  the  true  issue  was,  whether 
she  *  did  make  the  declaration  to  both  the  witnesses.'    It  appears  to 

• 

(/)  Wm  of  I)<»'oiheaBrinckerJwff^  26  Wendell,  325. 
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xae  that  such  an  issue  is  not  warranted  by  the  statute,  but  that,  on  the 
other  hand,  to  allow  it  would  be  to  add  a  restriction  which  the  statute 
has  no  tcontemplated  and  does  not  require.  The  requirement  of  the 
statute,(^)  in  the  third  paragraph  of  the  section,  is,  that  the  publication 
shall  be  made  '  at  the  time  of  making  the  subscription,  or  at  the  time 
of  acknowledging  the  same :'  not  that  it  shall  be  made  '  to'  any  person, 
but  that  it  shall  be  made  at  that  time.  Chief  Justice  Nelson,  in  Bern- 
sen  V.  Brinckerhoffj{h)  in  reasoning  upon  this  provision,  infers  that  as 
the  publication  must  be  at  the  time  of  signing  or  acknowledging,  it 
must,  therefore,  be  made  in  the  presence  of  the  witnesses.  The  stat- 
ute would  seem  to  be  satisfied  if  the  publication  was  made  at  the  time 
of  signing,  &c.,  and  the  statute,  and  that  decision  together,  would  be 
satisfied  if  it  was  done  at  that  time,  and  in  the  presence  of  the  wit- 
nesses ;  but  neither  the  statute  nor  that  decision  require,  not  only  that 
it  shall  be  made  at  that  time,  and  in  the  presence  of  the  witnesses,  but 
to  them,  and  to  both  of  them.  Yet  the  surrogate  seems  so  to  under- 
stand the  rule.  He  says :  *  ff  the  issue  was,  whether  the  testatrix  then 
and  there  made  the  declaration  that  the  instrument  was  her  will,  the 
affirmative  testimony  of  Terry  would  decide  it  at  once  that  she  did.' 
That,  as  I  understand  the  statute,  and  the  decision  of  the  Court  of 
Errors,  was  precisely  the  issue  raised ;  and  the  onl  v  one  that  could  be 
raised  in  that  regard.  The  other  issue,  '  whether  she  made  the  decla- 
ration to  both  the  witnesses,'  is  beyond  the  statute ;  yet,  as  I  under- 
stand the  decision  of  the  surrogate,  it  was  because  the  affirmative  of 
that  issue  was  not  made  out,  that  he  refused  to  admit  the  will  to  pro- 
bate. In  this  I  think  he  erred.  He  had  no  authority  to  impose  the 
additional  restriction  that  the  publication  should  be  made  to  the  wit- 
nesses and  to  both  of  them.  It  was  enough  that  it  was  made  at  the 
time  of  the  signing,  and  in  the  presence  of  the  witnesses ;  and  I  agree 
with  him  in  the  opinion  that  the  affirmative  testimony  of  Terry  es- 
tablishes the  fact  that  the  testatrix  did  so  publish  the  will." 

In  Brown  v.  De  Selding^(i)  however,  the  court  considered  that  it  was 
"  definitely  settled  by  the  court  of  dernier  resort,  in  Remsen  v.  Brincker- 
hoff,  that  there  must  be  some  communication  to  the  witnesses  by  the  tes- 
tator, indicating  that  he  intended  to  give  effect  to  the  paper  as  his 
will."  In  that  case  there  were  two  witnesses,  Johnson  and  Zevely, 
and  in  respect  to  Dr.  Johnson,  there  was,  perhaps,  some  evidence  of  a 
publication  of  the  will.  At  his  own  instance  he  procured  the  attend- 
ance of  the  witness  Zevely.  When  Mr.  Zevely  came  into  the  room, 
he  was  introduced  to  the  testatrix  by  the  doctor.  The  testatrix  in- 
clined her  head  in  recognition,  but  did  not  speak«  From  a  difficulty 
in  her  breathing,  it  was  apparently  hard  for  ner  to  talk.  Soon  after, 
or  at  the  time  of  his  introduction,  according  to  Mr.  Zevely's  testimony, 
Dr.  Johnson  mentioned  to  the  testatrix  that  Mr.  Zevely  was  a  person 
whom  he  had  invited  to  come  in  and  witness  her  signature  to  her  will. 
Johnson,  in  bis  testimony,  stated  all  the  conversation  which  he  xemem- 
bered,  but  did  not  give  this  remark.    He  testified  that  the  testatrix 

(g)  2  R.  8.  63,  aec.  40.  ^  (A)  26  Wend.  332. 

(i)  4  Sand.  Superior  Court  Rep.  10. 
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'inquired  where  she  must  si^  the  will,  and,  on  the  place  being  pointed 
out,  she  took  the  pen,  and  signed."  Zevely  testified,  **  she  distinctly 
asked  where  the  proper  place  was  for  her  to  sign."  In  a  subsequent 
portion  of  his  testimony,  he  spoke  of  "  her  question  about  where  to 
sign,"  and  in  another,  of  "  her  asking  the  question  about  the  place  where 
to  sign  the  will."  The  will  was  signed  in  the  presence  of  Dr.  Johnson 
and  Mr.  Zevely,  and  they  thereupon  signed  their  names  as  witnesses, 
in  the  presence  of  the  testatrix.  iTo  conversation  took  place  between 
the  witness  Zevely  and  the  testatrix  at  the  time  the  instrument  in 
question  was  signed,  and  none  (other  than  what  is  above  specified) 
occurred  betvfreen  her  and  Dr.  Johnson,  nor  was  there  any  conversa- 
tion on  the  part  of  any  other  person,  except  in  reference  to  other 
matters. 

On  this  state  of  facts  the  court  observed :  "  Now,  in  this  case,  nothing 
whatever  was  said  by  the  testatrix,  except  the  single  question  where 
she  must  sign.  Dr.  Johnson  says  she  asM^ed  where  she  must  sign  the 
will ;  but  it  is  evident  he  does  not  intend  to  give  the  exact  words. 
Mr.  Zevely  says  she  distinctly  asked,  '  where  was  the  proper  place  for 
her  to  sign.'  But  the  will  was  not  read  to  her  before  signing  it,  nor 
did  she  read  it,  or  say  any  thing  concerning  its  contents,  nor  was  any 
thing  said  or  done  by  her  in  the  presence  and  hearing  of  the  witness 
Zevely,  by  which  she  signified  to  him  that  the  paper  subscribed  by  her 
was  her  last  will ;  she  merely  signed  the  paper,  and  did  not  even  ac- 
knowledge her  signature,  as  was  done  by  Mrs.  Brinckerhoff.  It  is 
true  that  the  witness  understood,  from  what  passed,  tbat  the  instrument 
was  a  will,  and  that  such  was  her  understanding  also  ;  but  tliere  was 
no  rec(^nition  of  it  as  her  will  in  Zevely's  presence,  beyond  the  sim- 
ple signature,  nor  in  the  presence  and  hearing  of  Dr.  Johnson,  unless 
she  used  the  word  *  will  when  she  asked  about  the  place  to  sign." 
And  the  court,  as  has  already  appeared,(y)  concluded  as  follows:  "If 
we  should  hold  the  mere  signing  of  a  will,  or  any  act  equivalent  to  it, 
without  any  declaration,  either  before  or  after  signing,  in  the  presence 
and  hearing  of  each  of  the  witnesses,  to  be  a  sufficient  publication,  we 
should  disregard  the  plain  letter  of  the  statute,  which  requires  that  the 
testator  shall,  at  the  time  of  making  the  subscription,  declare  the  in- 
strument to  be  his  last  will.  And  the  court  reverdcJ  u  decree  of  the 
surrogate,  admitting  the  will  to  probate." 

In  Van  Wyck  against  Seymour,{k)  recently  decided  in  the  Court  of 
Appeals,  the  question  was  as  to  the  validity  of  the  execution  of  a  codi- 
cil to  the  will  of  Peter  E.  Maison,  deceased.  The  case  came  on  upon 
an  appeal  from  a  judgment  of  the  Supreme  Court,  reversing  a  decree  of 
the  surrogate  of  the  county  o£  Westchester,  admitting  the  codicil  to 
probate-  There  were  two  witnesses  to  the  alleged  codicil,  Caleb  Roscoe 
and  Caroline  See.  Roscoe  testified  that  he  was  sent  for  by  the  testator ; 
that  he  went  into  the  room  where  the  testator  was  confined  to  his  bed, 
and  that  the  testator  said  to  him,  "  I  have  sent  for  you,  and  want  you 

0)  AnU,  p.  89. 

{k)  Decided  by  the  Court  of  Appeals,  23d  October,  1861 ;  2  SeldeD,'120.  The  above  state- 
ment of  this  case  was  prepared  from  the  papers  used  in  the  Court  of  Appeals  before  the  pub- 
liciitjcm  of  2d  Selden. 
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to  take  notice  whether  you  think  I  am  ia  a  rational  state  of  mind,  and 
sufficient  mind  and  memory  to  make  a  will;  for  I  have  long  wanted  to 
make  an  alteration  in  mv  will,  and  now  I  have  had  Jane  Ann  to  write 
a  codicil  to  my  will,  and  had  my  wife  and  every  one  away,  and  no  one 
to  influence  me,  and  I  want  you  now  to  ^lite  to  it  what  is  necessary, 
and  witness  it."  The  witness  then  said  it  would  require  two  witnesses, 
and  Caroline  See  was  sent  for.  He  had  the  paper  in  his  hand  at  the 
time,  and  the  testator  told  him  to  date  it.  He  then  sat  down,  and  wrote 
at  the  foot  of  the  codicil,  "  Signed  by  the  testator,  in  presence  of  the 
undersigned  witnesses,  July  29,  1848.  When  the  testator  said  "  date 
it,"  his  daughter,  who  was'present,  said,  "  I  have  dated  it,  pa,"  to  which 
he  said,  "No  matter;  date  it  again,"  which  the  witness  said  conveyed  to 
him  the  idea  that  the  attestation  should  be  dated  also.  Caroline  See 
having  come  in,  and  a  book  having  been  placed  before  the  testator,  the 
witness  turned  the  paper  round  on  the  book  to  the  testator,  gave  him 
the  pen,  and  he  subscribed  it.  The  two  witnesses  then  also  subscribed 
it.  The  testator  said  something  to  Caroline  See,  buc  he  did  not  recol- 
lect particularly  what  he  said  to  her.  After  the  paper  had  been  sub- 
scribed and  attested,  the  testator  requested  the  witness  to  put  the  codicil 
up  with  the  will,  in  an  envelope  which  had  contained  the  will,  and  seal 
it  up,  and  to  write  the  executors'  names  on  the  envelope.  The  witness 
turned  the  paper  over,  and  asked  the  testator  to  name  the  executors, 
which  he  did,  and  the  witness  wrote  them  down.  He  then  inclosed 
the  paper  in  the  envelope,  and  sealed  it,  and  the  testator  requested  that 
it  might  be  opened  when  all  the  executors  were  present.  He  did  not 
profess  to  give  the  terms  the  testator  used ;  but  he  said  the  testator 
spoke  of  the  paper  several  times,  as  being  a  codicil  to  his  will,  both 
before  and  after  he  signed  it,  but  he  did  not  recollect  any  declaration 
by  the  testator  from  the  time  the  codicil  was  laid  before  him  for  him  to 
sign,  until  he  directed  him  to  write  the  names  of  the  executors  upon  it. 
He  did  not  recollect  any  distinct  declaration  of  the  codicil  at  the  time 
of  signing  it.  He  did  not  recollect  that  the  testator  made  any  declara- 
tion about  the  paper  he  signed  being  a  codicil,  nor  that  any  thing  was 
said  to  him  or  in  his  presence  by  any  other  person  about  its  being  a 
codicil,  after  the  other  witness  came  into  the  room  on  that  occasion,  and 
while  she  was  in  the  room.  He  did  not  know  whether  the  other  wit- 
ness was  in  the  room  when  the  testator  directed  him  to  write  the  names 
of  the  executors  upon  the  envelope. 

Caroline  See,  the  other  witness,  testified  as  follows :  ^*  The  testator 
signed  the  will  in  my  presence,  and  requested  me  to  witness  it.  The 
testator  said,  *  You  see  I  am  in  my  right  mind.'  I  bowed  my  head. 
He  said  *  Speak,'  and  I  said  '  Yes.'  He,  said,  *  I  want  you  to  sign  your 
name  to  that  paper.'  He  was  raised  up  in  the  bed,  called  for  the  paper, 
pen,  and  ink,  and  put  his  name  to  it.  Then  Mr.  lioscoe  signed  his 
name  to  it ;  then  I  put  mine ;  that  was  the  end  of  it.  I  left  the  room. 
I  heard  nothing  said  what  was  in  the  paper  at  that  time."  She  further 
testified  that  the  paper  was  folded,  and  a  seal  called  for;  that  she  then 
left  the  room ;  that  she  left  before  it  was  sealed ;  that  she  did  not  hear 
the  paper  read,  and  that  it  was  not  read  in  her  presence ;  that  the  tes- 
tator, whilst  she  was  in  the  room  at  the  time  he  signed  the  alledged 
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codicil,  did  not  say,  publish,  orxleclare  that  it  was  his  last  will  or  codi- 
cil,  or  any  thing  of  tbat  kind,  and  that  he  did  not  on  that  occasion,  in 
her  presence  or  hearing,  speak  the  word  "  will "  or  "  codicil ;"  that  she 
knew  it  was  a  codicil  by  seeing  the  word  "codiciP  written  at  the  head 
of  the  paper.  She  did  not  read  the  paper  any  further  than  that  she 
saw  "codicil"  at  the  head  of  it,  and  noticed  the  name  of  one  of  the 
executors  on  it  Those  words  were  coarse  writing,  and  those  words 
struck  her  eye. 

The  testator  was  nearly  seventy-seven  years  of  a^,  and  in  a  very 
feeble  state  of  health  at  the  time  of  the  alleged  execution  of  the  codicil, 
and  there  was  a  question  as  to  the  soundness  of  his  mind  at  the  time, 
and,  also,  whether  the  codicil  was  not  procured  by  restraint  or  undue 
influence. 

Foot,  Justice,  delivered  the  unanimous  opinion  of  the  court,  as  fol- 
lows: 

"  The  circumstances  under  which  the  ^jodicil  in  question  was  pre- 
pared and  executed  are  unusual  and  unsatisfactory.  The  mildest  result 
which  can  legitimately  flow  from  them,  is  a  close  scrutiny  of  the  evi- 
dence of  its  execution,  for  the  purpose  of  ascertaining  whether  the 
requirements  of  the  law  have  been  complied  with;  as  these  require- 
ments are  guards  which  the  statute  has  set  round  the  feeble  in  oody 
and  mind,  to  protect  them  and  the  real  objects  of  their  bounty  from 
imposition  and  fraud.  The  rule  is  well  settled  that  the  fact  must  be 
established  by  some  satisfactory  proof  that  the  testator,  at  the  time  of 
subscribing  his  name  to  the  will,  or  acknowledging  his  subscription, 
declared  the  instrument  to  be  his  last  will  and  testament  in  the  pres- 
ence of  each  of  the  two  subscribing  witnesses.         * 

'^In  this  case  there  is  not  satisfactory  proof  that  the  testator,  at  the 
time  he  subscribed  the  codicil  in  question,  declared  it  to  be  a  codicil 
to  his  will  in  the  presence  of  Caroline  See,  one  of  the  subscribing  wit- 
nesses^ Judgment  affirmed,  with  costs  of  this  appeal  to  be  paid  by 
appellants." 

if  the  witness  Roscoe,  in  this  case,  is  to  be  understood  as  testifying 
that  the  testator  used  the  term  codicil  or  will  when  he  directed  the 
witness  to  indose  the  codicil  in  the  envelope  with  the  will,  and  seal  it 
up,  then  the  testimony  of  the  witness  Caroline  See  to  the  effect  that 
s^ds  were  called  for  before  she  left  the  room,  would  seem  to  leave  no 
doubt  that  the  testator  spoke  of  the  paper  as  a  codicil  to  his  will  in  her 
presence.  This,  then,  might  be  taken  as  a  declaration  in  her  presence, 
but  one  which  sne  did  not  near,  or  of  which  she  did  not  take  any  notice.; 
and  if  the  court  so  understood  the  testimony,  then  this  judgment  must 
be  regarded  as  deciding  that  a  declaration,  of  which  one  of  the  attesting 
witnesses  does  not  i&e  cognizance,  or  knowledge  of  which  is  not 
brought  home  to  him,  is  not  such  a  publication  of  the  will  in  the 
presence  of  the  attesting  witnesses  as  is  required  by  the  statute.  This 
qaeslioQ  upon  the  testimony  is  not,  in  any  way,  adverted  to  in  the  judg- 
ment ;  but  the  court,  it  would  seem,  did  not  consider  the  proof  as  satis^ 
fitetor^,  that  there  was  any  declaration  or  publication  in  the  presence  of 
the  witness  Caroline  See.  In  this  view  of  the  testimony,  the  most  that 
tiie  coort  were  called  upon  to  decide,  and  all  which  they  do  decide,  is, 
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that  the  presence  of  both  the  witnesses  is  necessary  at  the  time  of  the 
declaration ;  but  the  question  whether  both  the  witnesses  must  have 
actual  knowledge  of  such  declaration,  in  order  to  the  due  execution  of 
the  will,  is  not  directly  passed  upon,  and  this  question  remains  to  be 
authoritatively  determined.  It  was  regarded  as  one  of  some  interest, 
and,  therefore,  demanding  an  examination  in  these  pages. 

WHAT  SHALL  CONSTITUTB  A  SUFFICIENT  PUBLICATION. 

It  has  heretofore  been  stated  that  it  is  not  necessary  that  the  testator 
should  adopt  any  particular  phrase  or  form  of  expression  in  making 
the  declaration  required  by  the  statute.  The  use  of  the  precise  term 
"  declare,"  following  the  language  of  the  statute,  is  not  absolutely 
requisite.  In  Seguine  v.  Seguine,{l)  where  all  the  witnesses  agreed 
that,  at  the  time  of  executing  the  will,  and  immediately  upon  finishing 
bis  signature,  the  testator  laid  down  his  pen,  put  his  finger  on  the  seal, 
and  said,  "  I  acknowledge  this  to  be  my  last  will  and  testament ; "  it 
was  held  that  this  was  a  sufficient  publication.  "  If,"  said  the  court, 
"  he  had  used  the  words  *  I  declare  this  to  be  my  last  will  and  testa- 
ment,' it  would  have  been  a  literal  compliance  with  the  statute.  But 
can  that  be  necessary  ?  I  am  not  aware  of  any  case,  especially  on  a 
remedial  statute,  where  it  has  been  exacted.  The  object  of  the  statute 
was  to  secure  evidence  that  a  testator,  when  he  executed  the  instru- 
ment, knew  that  it  was  a  will,  and  not  an  indenture  or  deed  of  a  dif- 
ferent character.  That  object  has  been  folly  attained  in  this  case,  and 
it  is  most  manifest  that  the  testator  knew  and  intended  to  make  known 
or  communicate  to  the  attesting  witnesses,  by  words  and  signs,  that 
the  paper  which  he  then  subscribed  was  his  last  will  and  testament." 

The  reading  of  the  will  in  the  presence  of  the  testator  and  the  sub- 
scribing witnesses,  and  its  subscription  by  all  the  parties  in  the  presence 
of  each  other,  is  ordinarily  sufficient  evidence  of  a  testamentary  decla- 
ration, and  of  a  request  to  the  witnesses  to  attest  the  instrument  The 
minds  of  the  parties  meet  on  the  essential  points,  through  the  medium 
of  the  reading,  and  acquiesce  or  consent  to  the  attestation.  No  par- 
ticular form  is  requisite  in  these  respects,  except  that  the  testator  shidi 
communicate  to  the  witnesses  that  it  is  his  will,  and  he  desires  them  to 
attest  it.  This  can  be  done  by  reading  and  other  acts,  performed  by  a 
third  person,  provided  an  intelligent  assent  on  the  part  of  the  testator 
be  shown.(m)  And  if  the  testator  himself  read  the  wUl  aloud  to  the 
subscribing  witnesses,  of  course  that  is  equally  effectual.(n) 

It  is  a  publication  of  the  will,  within  the  requirement  of  the  statute, 
if  the  will  be  read  over  to  the  testator  in  the  presence  of  the  witnesses, 
and  on  being  asked  whether  that  is  his  last  will  and  testament,  the 
testator  reply  in  the  affirmative.(o )    And  even  where  the  will  is  not 

(Q  2  Barb.  Sap.  Ct  Bep.  393. 

(m)  Moore  t.  Moare^  2  Bradf.  Surr.  Bep.  261,  See,  also,  Carle  y.  UnderhtOf  3  Bradf.  Saxr. 
Bep.  101 ;  CarroU  y.  NbrUm,  lb.  291. 

(n;  Ocerle  y.  Underkm,  3  Bradf.  Surr.  Bep.  101.  See,  also,  OomhavU  y.  Ihe  PuhUc  Admrn- 
iitraior^  4  id.  226;  Nipper  y.  Groesbeck,  22  Barb.  Sup.  Ct.  Rep.  670. 

(o)  Ihe  y.  Boe,  2  Barb.  Sup.  Ct  Bep.  200;  CarroU  y.  NorUm,  3  Bradf.  Surr.  Bep.  291 ; 
2Mm»  T.  JkmitoTit  4  id.  138. 
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read  over  in  the  presence  of  the  witnesses,  if  the  testator,  in  answer  to 
the  question  put  to  him  in  their  presence,  whether  he  declares  the 
instrument  to  oe  his  will  or  whether  it  is  his  will,  says  "Yes,"  this, 
it  would  seem,  is  a  sufficient  publication.(/}) 

So,  if  a  paper  commencing  with  a  testamentary  declaration,  but  not 
having  an  attestation  clause,  be  read  over  to  the  testator  in  the 
presence  of  the  witnesses,  and  he  approves  of  it,  and,  nothing  more 
being  said  by  any  of  the  parties,  immediately  consummates  the  execu- 
tion, there  is  a  sufficient  publication  of  the  wUl.     Thus,  in  a  case 
before  the  surrogate  of  the  county  of  New  York,(j)  where  the  paper 
was  as  above  described,  and  one  of  the  witnesses  was  sent  for  by  the 
testatrix  to  alter  a  will  previously  drawn  to  a  later  date,  and  the 
witness  wrote  an  additional  clause,  written  and  dated  on  Ae  9th  May, 
1851,  at  the  dictation  of  the  testatrix,  and  then,  in  the  presence  of  the 
other  witness,  read  the  whole  paper  to  the  testatrix,  and  he  then 
signed  it  for  her  by  her  direction,  but  he  did  not  recollect  that  she 
said  that  the  paper  of  the  9th  May  was  her  last  will,  but  she  said  it 
was  all  right,  and  himself  and  the  other  witness  then  signed  as 
witnesses  at  the  request  of  the  testatrix ;  it  was  held  that  the  evidence 
established  a  substantial  declaration  by  the  decedent  of  the  testament- 
ary character  of  the  instrument  at  the  time  of  its  execution.     "  Inde- 
pendently of  all  the  other  circumstances,"  said  the  surrogate,  "  if  there 
was  nothing  else  than  the  reading  of  the  whole  instrument  aloud  and 
the  approval  of  the  testatrix,  I  think  that  would  be  a  sufficient  testa- 
mentary declaration." 

Where  the  testator  was  deaf,  and  the  usual  mode  of  conununicating 
with  him  was  by  writing  on  a  slate,  and  upon  the  execution  of  his 
will  the  question  was  written  on  the  slate,  "  Do  you  wish  to  make 
your  will  now  ?  "  to  which  he  nodded  in  approval ;  and,  after  reading 
the  will,  and  subscribing  it,  he  was  again  asked,  "  Is  this  your  will  ?  " 
to  which  he  gave  assent  by  nodding  his  head ;  this  was  held  to  be  a 
publication  of  the  will.(r) 

A  statement  by  one  01  the  witnesses  to  the  other,  at  the  time  of  the 
subscription  by  the  testator,  and  in  his  presence  and  hearing,  that  the 
instrument  is  nis  will,  it  seems  may  be  considered  a  compliance  with 
the  statute.(s)  But  the  information  in  such  a  case  should  be  distinct 
and  unequivocal  And  where  the  proof  was  that  when  one  of  the 
witnesses,  on  coming  into  the  room  where  the  testator  and  the  other 
witness  were,  inquired  what  it  was  they  wanted  him  to  sign,  the  other 
witness,  who  had  drawn  the  will,  replied  that  it  was  "  the  will  or 
agreement "  of  B.  B.,  the  testator,  and  the  testator  was  silent,  it  was 
held  that  this  was  too  indefinite. 

Again :  in  all  cases  the  declaration  must  be  distinct  and  unequivocal. 
The  policy  and  object  of  the  statute  require  this,  and  nothing  short  of 
this  will  prevent  the  mischief  and  firaud  which  were  designed  to  be 


)  In  the  MaUer  o/proving  Ihe  tviU  of  E,  ^cka,  deceaaed,  Ante^  pp.  92,  93. 
)  Campbdl  y.  Logan,  2  Bradf.  Surr.  Rep.  90. 
r)  GombauU  ▼.  The  PMic  Ad/mifMraior,  4  Bradf.  Surr.  Bep.  226. 
Bi»£karfijird  y.  BuHh^iyrd,  1  Denio,  33. 
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reached  by  it(t)  Thus,  where  the  decedent,  at  the  time  of  asking  the 
witnesses  to  attest  the  alleged  will,  said,"  I  declare  the  within  to  be 
my  free  will  and  deed,'*  it  was  held  that  this  was  not  a  suflBcient  deda* 
ration  of  the  instrument  as  his  will,(w)  "  The  declaration,"  said  Mr. 
Justice  Allen,  delivering  the  opinion  of  the  Court  of  Appeals,  "  that 
the  instrument  was  his  free  will  and  deed,  was  equivocal,  and  would 
be  satisfied  by  a  deed  executed  voluntarily.  It  did  not  necessarily 
inform  the  witnesses  that  it  was  a  will  by  excluding  every  other 
instrument  from  the  mind.  From  the  expression,  they  could  not  know 
that  the  testator  did  not  suppose  the  instrument  was  a  deed.  It  is  a 
very  common  form  of  acknowledgment  of  the  execution  of  a  deed,  to 
acknowledge  it  as  the  *free  act  and  deed'  of  the  party,  and  the 
expression  dtthe  decedent  varied  but  little  from  this  form." 

Where  the  decedent,  at  the  time  of  signing  the  alleged  will,  said  to 
the  witnesses  he  had  "  an  instrument  in  writing"  he  wanted  them  to 
witness,  and  no  other  statement  or  declaration  was  made,  although  the 
whole  instrument  was  in  the  handwriting  of  the  decedent,  and  although 
the  witnesses  understood  from  the  circumstances  and  from  looking  at 
the  paper,  and  one  of  them  from  reading  a  part,  if  not  the  whole,  of 
the  attestation  clause,  that  the  instrument  was  a  will,  yet  it  was  held 
that  the  instrument  was  not  published  by  the  decedent  as  his  will,  as 
required  by  the  statute,  and  sentence  was  pronounced  rejecting  the 
wilL(t;) 

111  Hunt  V.  Mbotrie,{w)  Mr.  Surrogate  Bradford  lays  down  the  law,  in 
respect  to  a  constructive  publication  of  a  will,  as  follows :  "  If  any  thing 
is  to  be  taken  ss  a  substitution  for  an  express  declaration,  it  must  be 
such  an  act  as  is  clear  and  unequivocal,  and  as  gives  the  basis  of  a 
necessary  inference  that  the  testator  conveyed,  intended  to  convey, 
and  knew  that  he  had  conveyed  to  the  minds  of  the  witnesses,  that  he 
executed  the  paper  as  his  last  will  and  testament.  There  must  be  mu- 
tuality as  to  the  knowledge  of  all  the  parties,  testator  and  witnesses, 
in  respect  to  the  nature  of  the  transaction.  We  cannot  spell  out  and 
guess  at  this  mutuality.  It  must  be  evinced  with  reasonaole  definite- 
ness  b^  the  party." 

Again :  so  material  a  part  of  the  important  affair  of  executing  a  will 
as  the  declaration,  cannot  be  left  to  the  interpretation  of  a  laugh,  to 
mere  guess,  surmise,  or  conjecture.  Where  both  the  witnesses  concur- 
red in  the  statement  that  the  decedent  simpl;y  acknowledged  his  signa- 
.ture,  and,  pointing  with  his  pen  to  the  attestation  clause,  requested  them 
to  sign  as  witnesses,  and  state  their  residence  under  their  signatures ; 
and  they  af&rmatively  disproved  any  testamentary  declaration,  but 
fix)m  extraneous  circumstances  they  guessed  it  was  a  will,  and  one  of 
them  expressed  his  opinion  in  this  way :  '^  It  is  a  poor  look  for  me,  as 
a  witness  to  the  will  does  not  receive  any  thing,^'  and  the  decedent 
laughed,  but  still  neither  assented  nor  dissented,  and  that  was  the  whole 

m  1  Efirnan,  22*7 ;  HwU  y.  Mootrie,  3  Brad£  Snrr.  Bep.  322. 
lu)  Leurie  agst  Lewis,  1  Keman,  222. 

(v)  WUeonY.Eetterick,  2  Bradf.  Snrr.  Bep.  42t.  See^  also,  ^«n<  v.  Jfiwfrte^  3  Brad£  Siur. 
Bep.  322. 
(w)  3  Bradf.  Smrr.  Bep.  322,  339. 
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transaction,  it  was  held  that  there  was  n<)t*'j(.-sufficient  testamentary 
declaration,  and  that  the  instrument  was  not.^dperly  executed  as  a 
awill-(x)  .^  „',v 

And  the  execution  and  publication  of  the  wilXoftjid  its  attestation 
by  the  subscribing  witnesses,  must  be  completed  in  the  lifetime  of  the 
testator;  otherwise  there  is  no  testamentary  declaration.(y) , "" 

OP  THE  ATTESTATION  OF  THE  WILL.  *  *'    .*   - 

The  fourth  and  only  remaining  subdivision  of  the  statute  provides 
that  there  shall  be  at  least  two  attesting  witnesses,  each  of  whom  shall 
sign  his  name  as  a  witness  at  the  end  of  the  will,  at  the  request  of  the 
testator. 

Although  there  are  the  names  of  more  than  two  witnesses  signed  to 
the  will,  it  is  enough  if  only  two  know  or  take  cognizance  of  the 
solemnities  required  for  the  execution,  or  are  called  upon  to  attest  their 
performance.  The  statute  does  not  demand  more  than  two  attesting 
witnesses,  and  though  a  third  person  sign  his  name  as  a  witness,  it  will 
not  invalidate  the  execution,  if  there  be  an  omission  of  the  observance 
of  any  formality  in  respect  to  him.(z) 

And  a  person  in  whose  presence  the  testator  performs  only  a  portion 
of  the  testamentary  ceremonies,  is  not  a  witness  to  the  will,  although 
he  sign  his  name  to  the  will  as  a  witness.(a) 

IN  WHAT  MANNEB  THE  ATTESTATION  SHALL  BE  MADE.     • 

The  English  Statute  of  Wills  (1  Vict.,  ch:  26,  sec.  9,')  provides  that 
the  ''  witnesses  shall  attest  and  shall  subscribe  the  will,  &iid  it  is  held 
in  the  Ecclesiastical  Court,  that  the  initials  of  the  attesting  witnesses  to 
a  testamentary  paper,  are  a  sufficient  subscription  under  the  act ;  they 
are  not  required  to  sign  their  names.(i)  The  statute  of  this  state,  it  is 
plain,  cannot  be  satisfied  by  the  witnesses  signing  any  thing  less  than 
their  names.  As  has  already  been  made  manifest,  a  much  greater  de- 
gree of  precision  and  formality  are  required  in  the  execution  of  a  will, 
under  the  present  law  of  this  state,  than  under  the  Statute  of  Frauds, 
or  the  previous  statute  of  this  state,  or  the  present  English  statute.(c) 


£)  Ex  parte  Beers,  2  Bradf.  Sarr.  Hep.  163. 
)  Vemam  y.  Spencer,  I  Bradf.  Suit.  Hep.  16. 
(s)  X^ofi  y.  SmWi,  11  Barb.  Sap.  Gt.  Hep.  124 ;  Carroll  y.  NorUm,  3  Bradf.  Surr.  Rep.  291. 
(a)  Tyler  v.  Mapea,  19  Barb.  Sup.  Ot  Bep.  448.   See,  also,  CharUon  y.  EindmarsTij  1  Swa- 
bej  and  Tristram,  433. 

Sin  the  Goods  of  OhrisHan,  2  Bobert  110.  See,  also,  In  the  Goods  of  Copt,  lb.  235. 
If  this  yiew  of  the  statute  be  correct,  it  is  not  competent  for  the  subscribing  witness 
to  nuke  their  marks  as  witnesses,  or  for  another  person  to  write  their  names  for  them.  The 
•tatute,  as  has  been  seen,  {Ante,  p.  65,)  has  an  express  proyision,  which,  by  implication, 
allows  the  name  of  the  testator  to  be  signed  by  another  person  by  his  direction ;  but,  with 
n«pect  to  the  witnesses,  the  only  provision  in  this  particular  is  that  each  *'  shaJl  sign  his  name 
18  a  witness."  Under  the  Statute  of  Frauds  and  the  present  English  statute,  and  perhaps 
imder  the  former  statute  of  this  state,  in  the  case  of  the  witnesses  as  well  as  of  the  testator, 
a  subflcription  by  mark  was  and  is  sufficient[*] 
Bui  those  seyeral  statutes  required  and  the  present  English  statute  now  requires,  the 

[*1  Bnktr  y.  Deming^  8  A.  rad  E- 04;  JacJoion  t.  VanDuMn, 5  Johns.  144 ;  In  the  Goods  qf  Ashmere, 
S  Cart.  766;  In  the  Goods  of  Amiss,  9  Bobert  118.  In  J<iokson  y.  Van  Dusen^  the  attesUtion  to  the  will 
bj  the  witaen,  in  respect  to  which  a  qneetion  was  made,  although  spoken  of  as  by  mark,  was  by  his  initials, 
*^  S.  W.**    The  action  was  ^ectment,  In  which  it  became  necessaiy  to  proye  the  will.    Two  of  the  attesting 
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Where,  however,  thQ«jrUj5S4ition  was  made  by  one  witness  signing  his 
own  name,  and  Laldttg*  and  guiding  the  hand  of  a  second  witness 
while  the  name^c^ilfe  latter  was  signed,  it  was  held  that  the  execution 
was  valid.(dV\jt6d  in  Meehan  v.  BourkeXe)  where  a  subscribing  wit- 

{d)  CamMa  Y* Logan,  2  Bradf.  Suit.  Rep.  90.    See  /n  (^  Ooods  of  WOliam  Frith,  1 
SwabeY  •^d  TioBtnm,  8 ;  Edrrison  v.  Elviriy  2  Gale  and  Day.  769;  8.  C,  32  B.  117. 
(e).7BV9df  Sun*.  Rep.  385. 


•:•• 


dsses  only  to  (Uiest  and  subscribe  the  will.  A  signing  by  mark  by  the  witneases  can 
ly  be  said  to  satisfy  a  statute  which  expressly  requires  the  witnesses  to  sign  their  names, 
far,  then^  as  the  language  used  by  the  legislature  affords  an  indication  of  the  meaning  of 
this  provision,  an  individual  who  cannot  write  is  precluded  flrom  becoming  a  witness  to  a 
will.  Upon  the  same  principle  upon  which  it  has  been  determined  that  it  is  not  necessary 
for  the  witnesses  to  sign  in  the  presence  of  the  testator,  because  the  provision  to  this  effect 
in  the  former  law  is  omitted  in  the  present  statute,  (see  Buddon  v.  McDonald,  1  Bradf.  Sorr. 
Rep.  352 ;  Lyon  y.  SmUh,  11  Barbw  Sup.  Ot  Rep.  124:,)  the  change  in  the  phraseology, 
respecting  the  attestation  by  the  witnesses,  must  be  regarded  as  expressly  demanding  wit- 
nesses who  can  and  do  write  their  names  in  order  to  the  due  attestation  of  the  instrument 
as  a  will 

The  legislature,  when  they  provided  in  the  41st  section  that  every  person  who  shall  toga 
the  testator's  name  to  any  will  by  his  direction,  shall  write  his  own  name  as  a  witness  to  the 
will,  seem  to  have  taken  it  for  granted  that  the  provision  requiring  the  testator  to  subscribe 
the  will  at  its  end,  authorized  a  subscription  by  the  instrumentality  of  another  person.  [*] 

And  it  may  be  said  that  they  regained  "subscribe,"  in  the  first  subdivision  of  the  4th  sec- 
tion, and  "  sign  tiie  testator's  name,"  in  the  41st  section,  as  equivalent  expressions.  It  would 
follow  from  ttiis  that  the  only  mode  of  subscription  by  the  testator  authorized  by  the  statute, 
is  his  name,  either  written  by  himself  or  by  another  person  by  his  direction.  And  when,  at 
a  previous  page,  (Ante,  pp.  68-9.)  it  was  stated  that  a  subscription  by  mark  by  the  testator 
was  sufficient,  it  was  also  stated,  not  that  the  mark  alone  would  satisfy  the  statute,  but  thai 
the  mark  was  to  be  inserted  between  the  g^ven  and  the  surname,  or  otherwise  in  connection 
with  the  name  of  the  testator,  written  there  by  another  person  by  his  direction  ;  which  would 
be  a  writing  of  the  name  of  the  testator  precisely  in  conformity  with  the  words  of  the  41st 
section.  But  this  would  not  at  all  vary  the  force  of  the  directions  used  with  reference  to 
the  witnesses  that  they  should  sign  their  names.  JSo  that,  although  the  terms  "  subscribe" 
and  "  sign  the  testator's  name"  are  used  by  the  legislature  as  synonymous,  there  is  still  no 
alternative  for  the  witnesses  but  to  write  their  names  themselves,  as  there  is  not  any  pro- 
vision authorizing  their  names  to  be  written  by  any  other  person.  It  is  Airther  apparent 
that  the  41st  section  in  the  case  of  the  person  who  signs  the  testator's  name  to  the  will  by 
his  direction,  requires  a  person  who  can  and  does  write ;  for,  besides  speaking  of  such  sign- 
ing, it  expressly  directs  that  he  "  shall  write  his  own  name  as  a  witness  to  the  will."  And 
it  is  not  to  be  presumed  that  the  legislature  intended  that  the  qualifications  of  the  witnesses, 
in  this  respect,  should  be  otherwise  than  uniform  in  all  cases.  And,  indeed,  the  whole  of 
the  41st  section  distinctly  contemplates  witnesses  who  are  able  to  write,  for  it  imposes  a 
penalty  upon  the  witnesses  in  case  they  do  not  "  iorite  opposite  to  their  names  their  respect- 
ive places  of  residence,"  and  'if  the  person  signing  the  will  for  the  testator,  do  not  also 
write  his  own  name  as  a  witness  to  the  will,  which  deariy  is  ineffectual  and  in- 

wltnesses  had  signed  their  names,  and  the  third  had  signed  his  Initials  as  his  mark.  After  proof  of  the  two 
signatures,  a  witness  testified  that  he  had  seen  Sunuel  Wheeler,  the  other  attesting  witness,  on  a  previoos 
loocoaioQ,  affix  the  same  letters  la  a  similar  manner  to  another  paper  then  in  his  possession,  and  that  he  sob- 
scribed  his  name  as  a  witness  to  snch  slgnatare.  And  that,  from  a  comporison  of  the  mark  affixed  to  the  will, 
with  the  mark  so  made  by  Wheeler  to  the  former  paper,  he  bellevea  that  Wheeler  made  the  mark  to  the 
will;  that  there  was  a  small  difference  between  the  ^  W  "  in  the  two  marks,  and  that  he  Judged  only  fh>m 
the  comparison  of  the  two  and  flrom  the  manner  the  8  was  made,  it  being  Inverted  (g).  It  was  this  identifi- 
cation of  the  initials  of  the  witness  which  enabled  the  party  to  move  the  will.  If  tJtie  witness  had  made  hta 
mark  merely,  the  proof  of  the  formal  execution  of  the  will  would  have  been  out  of  the  question.  This  dlffl- 
cnlty  in  the  way  of  proving  a  will,  where  an  attesting  witness  has  rigned  otherwise  than  in  his  own  hand- 
writing, and  he  is  dead  or  without  the  Jurisdiction,  is  alluded  to  hereafter  in  connection  with  the  present 
subject,  and  there  is  great  reason  for  believing  that  It  was  with  a  view  of  preventing  its  occurrence  In  future, 
that  the  legislature  enacted  the  provision  requiring  the  attesting  wltnesnes  to  sign  their  namea. 

It  may  be  added,  that  it  does  not  appear,  fh)m  any  reported  case,  that  the  Ensllsh  decisions  on  the  Statute 
of  Frauds,  allowing  the  sufficiency  of  a  mark  by  an  attesting  witness  to  a  will,  were  ever  adopted  In  this 
state,  as  applicable  to  the  Statute  of  Wills  previous  to  the  Bevised  Statutes. 

[*]  This  provision  wss  originally  recommended  by  the  revisers  to  be  adopted,  in  connection  with  a  provi- 
sion expressly  anthorizing  the  testator's  name  to  be  slgtied  by  snother  person ;  2  B.  A  or.  8.  (Sd.  ed.)  App^ 
pp.  687,  628.    See  this  point  particularly  adverted  to,  post,  p.  108. 
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ness  made  her  mark  opposite  her  name,  written  by  the  other  witness, 
and  she  "  acknowledged  it  to  be  her  mark  and  signature,"  it  was  held 
that  the  mode  of  attestation  was  a  sufficient  compliance  with  the  statute 
requiring  the  witness  to  ^^sign  his  name."     "A  witness,"  it  was  said, 

operative  if  'witnesses  are  allowable  who  cannot  write  at  alL  It  is  hardly  to  he  supposed 
that  it  was  the  intention  of  the  legislature  to  allow  a  person  not  able  to  write  to  become  an 
attesting  witness  to  a  will,  and  then  to  impose  upon  him  a  penalty  of  fifty  dollars  for  not 
writing  opposite  to  his  name  his  place  of  residence.  Yet  this  they  have  done,  if  the  statute 
is  to  be  consptmed  as  admitting  such  persons  to  become  attesting  witnesses  to  wills. 

It  is  true  that  the  4l8t  section  itself  provides  that  the  omission  by  the  witnesses  to  comply 
with  its  requirements  shall  not  affect  the  validity  of  the  will  But  the  intentions  of  the  legis- 
lature,  with  respect  to  the  qualifications  and  duties  of  the  attesting  witnesses,  are  not  the 
lees  plainly  Indicated  by  its  terms  on  this  account.  This  clause,  it  is  submitted,  merely  saves 
the  will  in  case  of  the  non-performance  by  the  witnesses  of  the  particular  writing  required 
by  tiiis  section,  but  it  does  not  dispense  with  their  writing  at  all,  nor  can  it  fairly  be  con- 
fi;&ned  to  vary  in  any  way  the  meaning  or  force  of  the  requirement  of  the  4th  subdivision  of 
the  preceding  40th  section,  that  each  of  the  attesting  witnesses  shall  sign  his  name  as  a 
witnes&  Besides,  the  section  goes  on  to  provide  for  compeliiog  the  witnesses  to  testify,  not- 
withstanding they  may  have  laid  themselves  liable  to  the  penalty  it  imposes.  Now,  a  per- 
son not  able  to  write  could  not,  in  the  nature  of  things,  be  liable  to  this  penalty.  This  pro- 
vision, then,  on  tiie  supposition  that  witnesses  are  admissible  who  cannot  or  do  not  write, 
would  not  have  any  application,  and  would  be  absurd,  which  demonstrates  oonclusively 
that  the  clause  saving  the  will  in  case  of  the  non-compliance  by  the  witnesses  with  the  pro- 
viaons  of  this  section,  does  not  admit  of  witnesses  who  do  not  write  at  all. 

The  histoiy  of  the  circumstances  attending  the  adoption  by  the  legislature  of  these  pro- 
vimons  of  the  statute,  furnishes  additional  evidence  in  support  of  the  natural  and  obvious 
interpretation  of  the  language  of  the  statute  itself.  The  revisers,  in  their  report  to  the  legis- 
Isture  of  a  provision  prescribing  the  formalities  for  the  execution  of  wills  of  real  estate, 
alftough  they  reconmiended  the  re-enactment  substantially  of  the  second  section  of  the  for- 
mer act  concerning  wills,  (1  R.  L.  1813,  364,)  the  section  which  they  proposed  differed  from 
the  former  section  in  this  particular,  very  material  to  the  present  inquiry,  that  instead  of  re- 
quiriog  merely  that  the  will  should  be  attested  and  subscribed  by  the  witnesses,  it  distinctly 
prescribed  that  the  witnesses  should  *^  subscribe  their  names  as  witnesses.*'!*] 

This  was  followed  in  their  report  by  the  present  41st  section,  in  precisely  the  language 
afterwards  adopted  by  the  legislature.[f] 

With  these  propositions  before  them,  distinctly  recommending  that  the  law  respecting  the 
mode  of  attesting  wills,  which  before  that  time,  it  may  be  assumed,  had  allowed  attesting 
witnesses  to  sign  by  marie  or  by  the  agency  of  another  person,  should  be  changed,  the  legis- 
lature deliberately  adopted  the  phraseology  found  in  the  present  40th  and  41st  sections. 
They  prescribed  that  the  witnesses  should  sign  their  na/mes  as  witnesses,  and  they  enacted 
the  further  section  proposed  by  the  revi^rs,  by  which  witnesses  who  can  and  do  write  are 
very  explicitly  demanded.  It  is  submitted  that  this  view  of  the  proceedings  of  the  legisla- 
ture  in  enacting  these  provisions,  leaves  little  room  for  doubt  that  they  intended  to  require 
that  the  attestation  of  wills  should  be  in  the  proper  handwriting  of  the  attesting  witnesseSi 
and  not  by  mark  nor  by  the  agency  or  guidance  of  other  persona 

It  is  worthy  of  notice,  in  this  connection,  that  the  revisers  manifestly  intended  to  recog- 
mze  and  sanction  a  different  mode  of  signing  or  subscription  by  the  testator,  fix)m  that  pre- 
scribed for  the  attestation  by  the  witnesses;  for  they  recommended,  in  respect  to  the  testa- 
tor, the  old  provision  that  the  will  should  be  signed  by  him,  "  or  by  some  other  person  for 
him,  and  in  his  presence  and  by  his  express  direction ;"  whilst,  as  to  the  witnesses,  they 
required  simply,  but  Imperatively,  that  they  should  "  subscribe  their  names.*'  And  the  pro- 
vision ofihe  4l8t  section,  requiring  the  person  who  signs  the  testator's  name  to  any  will  by 
his  direction  to  write  bis  own  name  as  a  witness  to  the  will,  was  founded  upon  and  was 
literally  consistent  with  this  provision  expressly  authorizing  the  testator^s  name  to  be  signed 
by  another  person,  whilst  strictly  it  has  no  application  to  the  provisions  of  the  40th  section, 
Ba  adopted  by  the  legislature.    The  legislature  seemingly  overlooked  this  discrepancy;  but^ 

£*]  8  B.  &  or.  8.  (2d.  ed.)  App.,  p.  62T.  See,  alao,  the  proposition  of  the  rerisen  relatiTO  to  wiUs  of  personal 
«Bt»te  In  eertBdn  cfttes,  p.  689,  sec  128. 

[t]  The  reuon  given  by  the  revisers  for  this  section  is,  that  it  will  facilitate  the  proof  of  wills  and  the 
detection  of  ftngeries.  Affixing  the  residences  of  the  witnesses  to  their  names  is  certainly  calculated  for 
both  these  parposes,  Imt  what  can  be  more  easy  than  to  counterfeit  a  mark,  or  to  set  up  a  name  written  hj 
the  afoncy  of  another  person  ?  To  require  the  witnesses  themselves  to  write,  is  calculated  most  effectvaBy 
Iwth  to  CKilitate  the  proof  and  to  psBTest  forgerlea 
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"  who  bas  written  the  testator's  name,  must  write  his  own.  He  has 
shown  he  can  write.  Other  witnesses  may  '  sign  their  names/  Where 
another  person  writes  the  name  of  the  witness,  and  then  the  witness 

however  the  proyisions  adopted  maj  admit  the  oonstroctioii  that  the  testator  may  subscribe 
the  -win  bj  the  agency  of  another  person,  their  language  in  respect  to  the  witnesses  pre> 
serves  all  the  strictness  proposed  by  the  revisers,  and  they  adopted  all  the  reoommexkdations 
of  the  revisers  as  to  the  duties  and  qualifications  of  the  attesting  witnesses,  and  in  express 
terms  required  that  they  should  sign  and  write  their  names  and  places  of  residence. 

The  policy  or  reason  of  the  statute  upon  this  point  is  not  properly  a  subject  for  discussion, 
in  view  of  the  plain  import  of  the  language  used.  But  there  is  good  ground  ibr  supposing^ 
that  the  legislature,  in  consideration  of  the  new  formalities  for  the  execution  and  attestation 
of  wills,  introduced  by  the  Revised  Statutes,  whose  observance  the  subscribing  witnesses 
were  to  be  called  upon  to  attest  and  authenticate,  purposely  determined  to  require,  as  a  qual- 
ification of  those  witnesses,  that  they  should  be  able  to  write.  The  former  statute,  under 
which  illiterate  persons^  unable  to  write,  were  admitted  as  competent  attesting  witnesses  to 
a  will,  did  not  contain  any  requirement  <^  publication,  or  request  to  the  witnesses,  in  order 
to  the  valid  execution  and  attestation  of  the  instrument  as  a  will.  When  those  requisites 
were  prescribed,  a  degree  of  culture  in  the  witnesses,  enabling  them  at  least  to  write  their 
names,  was  properly  demanded.[*] 

It  is  manifest,  also,  that  the  signatures  of  the  witnesses,  written  by  themsdves,  furnish  a 
reliable  foundation  for  those  legt^  presamptions  in  favor  of  the  due  execution  of  a  win, 
which  arise  upon  proof  of  the  handwriting  of  the  witnesses  when  they  are  dead,  or  without 
the  jurisdiction  at  the  time  of  the  proof)  and  that  any  other  mode  of  attestation  is  defective 
in  this  particular.  And  this,  also,  may  have  been  an  object,  in  the  judgment  of  the  legisla- 
ture, cdling  for  the  provisions  of  the  new  statute  requiring  attesting  witnesses  who  can  write. 

The  construction  of  the  statute  thus  contended  for,  is  certainly  liable  to  the  objection  that 
it  precludes  the  making  of  a  will,  in  an  emergency  where  the  attendance  of  two  witnesses^ 
able  to  write,  cannot  be  procured.  The  art  of  writing  is  now  so  generally  acquired,  that 
such  cases  can  but  seldom  occur.  Those  disabled  from  writing  by  disease  or  infirmity  are 
not  frequently  called  upon  to  attest  wiUs.  A  person  otherwise  capable  of  being  a  witness  to 
a  will,  will  usuaUy  be  found  able  to  write.  Where  this  »  not  so,  however,  the  general  rule 
prescribed  by  the  legislature  for  the  prevention  of  frauds,  and  to  insure  the  most  reliable 
evidence  of  the  due  execution  of  a  will,  must  prevail  over  what  may  appear  to  be  the  right 
of  the  particular  case.  There  may  be  oases  in  which  the  observance  of  other  requirements 
of  the  statute  may  be  impracticable,  and  the  rejecting  the  will  in  the  case  under  considera- 
tion, would  be  attended  with  no  greater  hardship  than  in  these. 

After  the  foregoing  observations  upon  the  mode  of  attestation  to  be  required  of  the  sub- 
scribing witnesses  to  a  will  had  been  prepared,  the  writer  became  acquainted  with  the  two 
above-quoted  decisions  upon  the  subject,  contained  in  the  second  volume  of  the  Reports  of 
Mr.  Surrogate  Bradford.  Without  ibr  a  moment  supposing  that  any  new  light  is  thrown 
upon  the  question  by  the  investigations  of  the  writer,  as  the  comparison  of  the  provisions  of 
the  present  with  those  of  the  previous  statute,  and,  also^  of  the  several  provisions  of  the  4(Hh 
and  41st  sections  of  the  statute  with  each  other,  and  the  history  of  the  legislation  upon  the 
subject  above  given,  had  been  omitted  by  the  learned  surrogate  in  the  juidgments  referred 
to,  it  was  deemed  advisable  not  to  suppress  the  matter  thus  prepared,  and  it  is,  therefore, 
offered  for  the  consideration  of  the  reader. 

With  respect  to  the  decisions  mentioned,  some  remarks  may,  also,  with  all  deferenoe,  be 
submitted. 

In  CampbeU  v.  Logan,  the  first  of  these  cases,  it  appeared  in  proof  that  the  name  of  the 
testatrix  was  subscribed  to  the  will  by  William  Crocker,  one  of  the  witnesses,  he  guidingp 
her  hand,  and  she  holding  the  pen.  The  same  thing  occurred  as  to  the  subscription  of  the 
name  of  the  other  witness,  Sarah  M.  Disnoff,  who  took  hold  of  the  pen,  whQe  Grooker  con- 
ducted it,  and  wrote  her  name.  The  surrogate,  in  pronouncing  his  judgment,  makes  the 
following  examination  of  the  English  cases :  ^'Inihe  Goods  of  John  Wluie,  (2  Notes  of  Oases^ 
461,)  Sir  H.  Jenner  Fust  held  the  execution  of  the  will  insufScient,  where  it  appeared  that 
one  of  the  witnesses  signed  not  only  bis  own  name,  but  that  of  the  other  witness,  his  wife,, 
who  was  present  at  the  time.  The  judge  put  the  decision  on  the  ground  that  the  statute 
did  not  authorize  any  person  to  subscribe  the  witness's  name;  that  the  act  required  both 
witnesses  to  subscribe  "  either  by  signature  or  mark."  There  was  no  evidence  that  the  wife 
bad,  in  fact,  become  a  party  to  the  subscription  of  her  name  as  a  witness,  in  which  respect 
that  case  differed  fh>m  the  following :   Ifi  Harrison  ▼.  Ekfin,  (3  Qu.  B.  R.  117,)  a  will  made 

[*]  Bach  a  ohange  la  the  Itw,  It  has  been  seen,  ww  recommended  hy  tlie  revlfiem,^  even  without  tba  new 
tHnnaUties. 
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acknowledges  the  signature — ^puts  his  mark  to  it — ^his  signum — he  liter- 
al] j  signs ;  and  what  he  signs  is  his  name — i.  e.,  he  signs  his  name — 
while  a  mark  alone  would  not  be  sufficient" 

after  the  statute  of  1  Yict,  ch.  26^  was  attested  bj  one  witness  in  his  own  handwriting,  and 
he  also  held  and  gpiided  the  hand  of  a  second  witness,  and  in  this  way  the  name  of  the 
second  witness  was  written.  This  was  held  a  good  attestation,  the  second  witness  being 
leallj  a  party  to  the  act  of  signing  his  name."  And  after  referring  to  the  manner  of  sub- 
scription by  the  testator  required  by  the  statute,  the  learned  surrogate  proceeds  to  the  con- 
aidmtion  of  the  present  question  as  follows:  "  Thereis  nothing  in  the  statute  authorizing 
one  witness  to  sign  the  name  of  another  witnesa  The  question  is,  therefore,  brought  down 
to  the  same  point  presented  in  Harriaon  ▼.  Ehfin^  that  is,  whether,  by  holding  the  pen  while 
the  other  witness  guided  it,  the  former  so  became  a  party  to  the  act  of  signing,  that  it  may 
properly  be  termed  his  signature,  though  he  was  aided  by  another  in  making  it.  Our  statute 
differs  from  the  English  act,  in  requiring  each  of  the  witnesses  *  to  sign  ki$  name  as  a  witness 
at  tioe  end  of  the  will,'  while  the  latter  only  prescribes  that  the  witnesses  shall  '  attest ' 
and  *  subscribe '  the  wilL  The  will,  by  our  act,  is  simply  required  to  be  '  subscribed '  by 
the  testator;  but  each  of  the  witnesses  must  ^sign  his  name,'  For  the  witness  merely  to 
pat  his  mark,  is  not  a  signature  of  his  fiame,  and  where  witnesses  attest  by  mark,  their 
names  are  generally  written  by  other  persons,  without  the  marksman  taking  any  part  hi  tlie 
act  In  such  cases  a  question  may  very  well  arise  whether  that  mode  of  execution  [attesta- 
tion f]  is  sufficient;  but  in  the  present  instance  the  facts  show  a  physical  participation  of 
the  witness  in  the  act  of  signing  her  name,  which  I  think  it  reasonable  to  hold  a  sufficient 
oompliance  with  the  statutory  requirement" 

This  decision  can  hardly  be  said  to  have  left  this  question  free  ftom  difficulty.  Although 
the  learned  surrogate  expressly  points  out  the  difference  in  the  language  between  the  Eng- 
lish act  and  the  provisions  of  the  Revised  Statutes,  he  nevertheless  adopts  a  decision  made 
imder  the  English  act,  as  the  foundation  for  his  judgment  In  the  case  before  him.  And, 
without  adverting  at  all  to  the  express  language  of  the  4l8t  section,  relative  to  the  duties  of 
the  witnesses,  in  connection  with  that  of  the  fourth  subdivision  of  the  40th  section,  be  inti- 
mates that  a  signing  by  the  attesting  witnesses  by  mark  alone  would  not  be  sufficient ;  but 
the  cases  which  he  quotes  conclusively  show  that  a  mark  is  as  good  as  a  signature,  and  cer- 
tainly as  good  as  a  mere  participation  in  the  act  of  signing.  Indeed,  it  seems  to  have  been 
granted  on  the  argument  of  Harrison  v.  Slvinf  (3  Qu.  B.  R.  118,)  that  a  mark  by  a  witnesa 
was  a  good  mode  of  attestation,  but  it  was  urged  that  a  signing  by  guidance  had  not  the 
virtues  of  a  mark.  What  shall  amount  to  a  physical  participation  by  the  attestmg  witness 
in  the  act  of  signing,  is  left  by  the  learned  surrogate  entirely  undetermined.  It  would  be, 
strictly  speaking,  a  participation  in  the  act  of  signing,  if  the  witness,  not  able  to  write^  should 
hold  the  pen  whilst  another  person  glided  hi»  band  in  the  making  of  a  single  letter  of  his 
name,  or  even  in  the  making  of  a  line  composing  a  part  of  one  of  those  letters.  And  this 
would  be  a  mere  signing  by  mark,  and  bring  the  attestation  of  wills  under  this  statute,  ex- 
pressly requiring  the  witnesses  to  sign  their  names,  back  to  the  same  thing  it  was  under  a 
Btatnte  which  simply  required  that  Siey  should  attest  and  subscribe  the  wilL  The  distino- 
tion  taken  in  the  English  cases  quoted  by  the  learned  surrogate,  between  a  signing  by  one 
witness  to  a  will  of  the  names  of  both,  and  a  signing  by  one  in  which  he  only  participates 
by  holding  the  pen,  may  be  warranted  by  the  provisions  of  their  act,  and  the  decisions  on 
the  similar  provision  of  the  Statute  of  Frauds,  but  it  is  not  perceived  that,  under  the  Revised 
Statutes,  it  can  properly  have  any  application  here. 

In  Moekan  ▼.  Rcntrke,  the  other  case  referred  to,  the  learned  surrogate  puts  the  decision 
mainly  upon  the  distinction  supposed  to  be  made  by  the  statute  between  a  witness  wriUng 
his  name,  when  he  has  subscribed  the  testator's  name,  and  being  required  in  all  other  cases 
only  to  sign  his  name,  which  latter,  the  surrogate  argues,  means  only  that  he  shall  put  his 
mark  to  his  name— his  signum.  It  has  been  proposed  above  to  show  that  the  legislature^  in 
these  different  provisions,  used  the  words  "subscribe,''  *'sign,"  and  "write"  his  name,  as 
equivalent  terms^  all  requiring  that  the  party  referred  to  should  write,  the  case  of  the  testa- 
tor's signature  by  another  person,  pursuant  to  the  41st  section,  alone  excepted.  It  may  be 
here  added,  that  in  the  very  section  upon  which  the  supposed  distinction  alleged  by  the 
Borrogate  is  based,  the  words  "  sign"  and  "  write"  are  used  as  synonymous  in  respect  to  the 
affixing  of  the  names  of  the  testator  and  the  witnesses  to  the  wiU.  The  expression  is,  "  And 
every  person  who  shall  sign  the  testator's  name  to  any  will  by  his  direction,  shall  write  his 
own  name  as  a  witness  to  the  will."  It  can  hardly  be  contended  that  the  statute  means 
that  a  person  signing  the  testator's  name  to  a  will;  by  his  direction,  may  put  a  mark  sign 
(signum)  to  the  will  for  the  testator.  It  clearly  contemplates  that  the  name  of  the  testator 
shall  be  written  to  the  will.    Tet,  if  the  words  "  sign  the  testator's  name^"  in  this  place,  re- 
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OP  THE  PLACE  AT  WHICH  THE  ATTESTATION  SHALL  BE  MADR 

It  has  already  appeared(/)  that  where  the  will  consisted  of  eight 
sheets  or  pieces  of  paper,  securely  bound  together  at  the  ends  in  the 
usual  form  of  law  papers,  and  the  writing  of  the  will  commenced  on 
the  first  and  was  continued  on  the  four  succeeding  sheets,  where  it  was 
brought  to  a  close  by  the  usual  attestation  clause,  and  was  subscribed 
by  the  testator  and  the  witnesses,  and,  on  one  of  the  sheets  follow- 
ing the  subscription,  was  a  map  referred  to  in  the  body  of  the  will, 
which  was  not  signed  by  the  testator  or  the  witnesses,  it  was  held  that 
the  signing  by  the  witnesses,  as  well  as  the  subscription  by  the  testator 
to^the  will,  was  in  strict  compliance  with  the  statute. 

The  statute  directs  that  the  will  shall  be  subscribed  by  the  testator 
*'at  the  end,"  and  that  each  of  the  witnesses  shall  sign  his  name  "  at 
the  end  of  the  wilL"  The  same  place  is  here  spoken  of — (he  end — and 
the  testator  and  the  witnesses  must  all  unite  in  authenticating  the  in- 
strument at  its  point  of  completion.  "  The  object  of  the  law,"  says 
the  surrogate,  in  the  case  of  the  will  of  Catharine  Kerr,  deceased,{y) 
''  has  been  not  only  to  exclude  a  signature  at  any  other  point,  but  also 
to  have  the  concurrence  of  all  the  parties  as  to  the  end  of  the  will,  and 
to  secure  the  instrument  &om  interpolation  or  unauthorized  addition. 
It  is  not  to  be  regarded  as  a  mere  arbitrary  rule ;  the  provision  is  a 
judicious  one,  and  care  should  be  taken  not  to  break  in  upon  it  by  lax 
interpretation." 

The  circumstances  of  the  case  of  the  last  will  and  testament  of  Cath- 
arine Kerr,  deceased,  before  the  surrogate  of  the  county  of  New  York, 
and  the  form  of  subscription  and  attestation  there  occurring,  have  ap- 
peared in  a  previous  page,(A)  in  connection  with  the  consideration  of 
the  provision  of  the  statute  requiring  the  testator  to  subscribe  at  the 
end  of  the  will.  In  pronouncing  his  judgment  upon  that  case,  the 
learned  surrogate  declares  the  execution  and  attestation  defective,  and 
expounds  the  meaning  and  application  of  the  several  provisions  of  the 
statute  relating  to  the  question,  in  the  following  lucid  and  cogent  lan- 
guage :  **  In  the  present  case,"  says  the  surrogate,  "  if  the  first  signa- 
ture of  the  name  of  Catharine  Kerr  is  at  the  end  of  the  will,  there  is  no 
attestation  of  the  witnesses  at  that  place.  After  that,  comes  the  ap- 
pointment of  executors,  and  this  is  attested  by  the  witnesses,  but  not 

quire  that  the  person  shaU  write  the  name,  it  is  difficult  to  conceive  of  any  reason  whj  the 
words  "  sign  his  name,"  used  in  the  previous  part  of  the  statute,  shonid  not  equally  require 
the  witness  to  write  his  nama 

The  learned  surrogate^  in  the  course  of  his  examination  of  this  question  in  this  case,  makes 
the  following  remark,  above  quoted  in  the  text :  "  A  witness  who  has  written  the  testator's 
name,  must  write  his  own.  He  has  shown  he  can  write."  By  the  letter  of  the  statute,  the 
witness  who  must  write  his  own  name  is  the  one  who  has  signed^  not  wriUen^  the  testator's 
name ;  but,  without  dwellhig  upon  this  inadvertance,  it  may  be  suggested  that  it  is  not  easy 
to  perceive  the  precise  meaning  or  application  of  this  remark.  It  is  of  no  consequence,  cer- 
tainly, in  the  view  taken  of  the  statute  by  the  learned  surrogate,  that  the  wiiness  '^con 
tmte."  Although  he  can  write,  he  is  not  required,  except  where  he  signs  the  testator's 
name  by  his  direction,  to  write  his  name  as  a  witness  to  the  wilL  His  mark  sign  (signvmi^ 
to  his  name  is,  in  the  learned  surrogate's  judgment,  all  which  is  requisite. 

(f)  Ante,  pp.  71,  72,  referring  to  TowmUy,  HaU^  4  Comst  148. 

(^)  McOuire  v.  Eerrj  2  Bradf.  Surr.  Rep.  244  (h)  AtUe^  pp.  71-2. 
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subscribed  by  Mrs.  Kerr ;  and  then  comes  another  clause,  purporting 
to  be  signed  by  Mrs.  Kerr,  but  which  is  not  attested  by  the  witnesses. 
The  decedent  and  the  witnesses,  supposing  Mrs.  Kerr's  signature  to  be 

Snuine,  do  not  agree  upon  any  one  point  as  the  end  of  the  will.  The 
Jt  clause  is  not  attested,  and  it  must  be  excluded  from  probate.  The 
clause  next  to  the  last  is  not  signed  by  the  testatrix,  and  must  be 
excluded  likewise,  and  then  all  that  precedes  the  first  signature  of  the 
testatrix  is  not  attested  at  its  end,  so  that  the  entire  instrument  must 
be  rejected.  I  think  that  the  testator  and  witnesses  must  agree  as  to 
the  instrument — what  it  is,  and  where  its  end  is.  But  for  the  testator 
to  affirm  by  his  signature  that  one  part  is  the  will,  and  the  witnesses 
to  affirm  by  their  signatures  that  another  clause  is  to  be  added,  is  such 
a  disagreement  as  defeats  the  requirement  of  the  statute  that  the  will 
must  be  signed  by  all  parties  at  the  end.  The  act  of  authentication 
must  take  place  at  the  termination  of  the  testamentary  disposition,  and 
the  testator  and  the  witnesses  must  concur  in  determining  that  point 
The  law  is  no  more  fulfilled  by  the  testator  signing  in  the  middle  of 
the  will  and  the  witnesses  attesting  at  the  end,  than  by  the  witnesses 
siting  in  the  middle  and  the  testator  at  the  end.  They  must  all  sub- 
scribe at  the  end."(0 

_  The  practice  almost  uniformly  obtains  for  the  attesting  witnesses  to 
sign  their  names  at  the  close  of  an  attestation  clause  following  the  wiUi 
and  certifying  to  the  observance,  by  the  testator  and  the  witnesses,  of 
the  formalities  requisite  to  the  due  execution  of  the  instrument  as  a 
will.  An  interval  thereby  occurs  strictly  considered  between  the  end 
of  the  will  and  the  signature  of  the  witnesses.  This  practice  arose 
under  the  5th  section  of  the  Statute  of  Frauds,  and  the  previous  stat- 
ute of  this  state  relating  to  wills  of  real  estate,  which,  it  will  be  remem- 
bered, required  that  the  will  should  be  attested  and  subscribed  in  the 
presence  of  the  testator  by  three  or^more  creditable  witnesses.  This 
certificate  was  deemed  requisite,  among»other  things,  in  order  to  show 
the  purpose  for  which  the  names  of  the  witnesses  came  upon  the  paper, 
and  the  character  in  which  they  signed;  and  as  the  statute  distinctly 
required  that  the  witnesses  should  attest  as  well  as  subscribe  the  will, 
this  was,  perhaps,  considered  as  demanding  some  written  recital,  from 
which  the  observance  of  the  prescribed  formalities  could  be  gathered 

(t)  In  the  case  of  The  Goods  of  M.  Thyhr,  (15  Jur.  1090,  9  Eng.  L.  and  Eq.  582,)  paper  A, 
beginning  with  the  words,  "This  is  the  last  will  and  testament,''  Ac,  and  ending  with  the 
words,  "  Revoking  all  former  wills  by  me  made,  I  do  declare  this  my  last  will  and  testa- 
ment," and  having  a  full  attestation  clause  as  for  a  will,  was  written  on  the  first  and  second 
aides  of  a  sheet  of  paper.  Paper  B,  beginning  with  the  words,  "  I  do  make  this  as  a  codicil  to 
my  will,"  and  ending  with  the  same  words  of  revocation  and  a  similar  attestation  clause  as 
A,  was  written  on  the  third  side  of  the  same  sheet  of  paper.  The  deceased  signed  A  and 
B  on  the  same  occasion,  in  the  presence  of  two  witnesses,  who  subscribed  A  only.  Neither 
paper  was  dated.  There  was  nothing  in  the  disposition  of  the  property  to  make  the  two 
inconsistent  On  a  motion  for  probate  of  A  and  B,  as  together  containing  the  will.  Sir  H. 
Jenner  Fust  said,  "  I  cannot,  on  motion,  certainly,  decree  probate  of  B,  which  has  not  the 
sames  of  any  subscribing  witnesses.  The  fact  of  its  being  written  on  the  same  sheet  of 
paper  as  A,  does  not  alter  that  fkct.    Decree  probate  of  A  only." 

See,  also,  Ewen  agst  lYankHn^  1  Deaue,  1,  It  should  be  noted  that  the  English  statute 
(1  Yict,  ch.  26,  sec.  9,)  only  requires  that  the  witnesses  "  shall  attest,  and  shall  subscribe  the 
will  in  the  presence  of  the  testator."    BeeJnihe  Goods  of  Edmad  Chcmney,  1  Robert.  757. 
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or  presumed.  The  present  statute,  althougli  it  speaks  of  the  witnesses 
as  attesting  witnesses,  does  not  enact  that  they  snail,  in  the  discharge 
of  their  functions,  do  any  thing  more  than  sign  their  names  as  witnesses. 
The  term  attesting,  used  as  a  description  of  the  witnesses^  does  not  of 
itself  imply  any  thine  more  than  this.  Even  in  the  construction  of  the 
former  statute,  the  thing  required  was,  (as  according  to  all  sense  and 
reason  it  ought  to  have  been,)  that  the  forms  thereby  prescribed  should 
be  proved  to  have  been  complied  with,  but  that  the  simple  attestation 
by  the  word  "  witness"  was  sufficient(^') 

The  attestation  clause  does  not  constitute  a  part  of  the  will,  and, 
under  the  present  statute,  is  not  necessary  to  its  validity,  as  the  witness 
will  be  permitted  to  prove  that  the  forms  prescribed  by  the  statute 
were  in  fact  all  complied  with,  although  the  attestation  clause  is  sUent 
on  the  subject.(A)  U pon  a  rigid  construction  of  the  present  statute, 
then,  the  conclusion  of  that  clause  at  an  interval  from  the  end  of  the 

p)  Burdett  y.  Ihe  ex  dem.  SpiU^mry^  Y^otVs  New  Bep.  66,  111,  per  Williams,  J. 

{k)  Chaffee  y.  Baptist  Misery  Convt.^  10  Paige,  85,  89,  per  Walworth,  Chan. ;  Leaycraft  y. 
Simnums,  3  Brad£  Surr.  Hep.  35.  See,  also,  Bryan  y.  WhUe^  14  Jur.  919 ;  5  Eog.  L.  ft  Eq. 
Bep.  579.  Id  the  judgment  of  the  court  in  the  case  of  Orofni  y.  GrafUt  (1  Sandf.  Ch.  Bep. 
235,)  much  stress  is  laid  upon  the  absence  of  proof  of  an  attestation  clause  to  the  will  there 
in  question,  which  was  alleged  to  haye  been  lost  or  destroyed ;  and  the  general  remarks  of 
the  assistant  yice-chancellor  (the  late  learned  and  lamented  Hon.  Lewis  H.  Sanford)  would 
Beem  to  imply  that,  according  to  his  understanding  of  the  law,  an  attestation  clause,  or 
something  eqniyalent  to  %  was  essential  to  the  yalidity  of  the  execution  of  the  will  in  all 
cases.  It  should  be  observed  that  the  authorities  referred  to  in  that  judgment  were  all  cases 
arising  on  wills  executed  by  married  women  under  powers.  It  was  reg^a];^ed  as  settled  by 
Wrighi  y.  WakefordL,  (4  Taunt.  213,)  and  several  subsequent  cases,  that  the  attestation  of  an 
instrument,  executed  in  pursuance  of  a  power,  should  set  forth  a  compliance  with  the  terms 
of  the  power,  and  that,  tdthough'the  proof  fully  establish  such  compliance,  yet  the  want  of 
a  recital  thereof)  in  the  attestation  of  the  witnesses,  was  fatal  to  the  validity  of  the  execu- 
tion. This  doctrine  extended,  of  course,  to  wills  executed  by  married  women  under  powers^ 
and  although,  under  the  Statute  of  Frauds,  no  form  of  attestation,  further  than  the  mere 
word  "witnesses,"  was  necessary,  yet,  in  the  case  of  a  power,  even  if  the  things  required  by 
it  were  in  the  yery  words  and  letters  o^the  Statute  of  Frauds,  (viz.,  attested  and  subscribed 
in  the  presence  of  the  deyisor,  by  three  or  four  credible  witnesses,)  a  will  which  would  haye 
been  clearly  good  under  that  statute,  must  have  been  held  invalid  without,  as  Mr.  Justioe 
Williams  expressed  it,  **  tiie  addition  of  an  idle  formula."  (See  Doe  ex  dem.  Bwrdeii  v.  SpHa- 
lury,  1  Scott^s  New  Bep.  66,  111.)  But  no  such  rule  was  ever  applied  to  ordinary  willa 
The  only  cases  where  the  attestation  was  ever  brought  in  question,  in  respect  to  such  wills^ 
were,  where  the  proof  of  the  will  depended  entirely  upon  the  legal  presumptions,  arising 
upon  the  face  of  the  instrument  itself;  on  evidence  of  the  handwriting  of  Uie  witnesses ; 
and,  even  in  those  cases,  it  was  decided  that  the  formality  of  signing,  not  noticed  in  the 
attestation  clause,  might  be  presumed  from  circumstances,  after  the  witnesses  to  the  wiU 
were  dead;  {Crofi  y.  Panolet,  2  Str.  Bep.  1109;  Bryce  v.  Smithj  Willes,  1;  Hands  y.  Jamea, 
Comyn's  Bep.  531 ;  Prios  y.  £roum>  1  Bradf.  Surr.  Bep.  291,  where  all  the  cases  are  collected,) 
and  that,  although  the  fact  of  the  subscription  of  the  witnesses  in  the  presence  of  the  testator 
was  omitted  in  the  attestation,  jet,  if  the  witnesses  were  dead,  and  their  hands  proved  in 
common  form,  it  was  evidence,  to  be  left  to  a  jury,  of  a  compliance  with  all  the  circumstances; 
and  this,  although  it  was  contended  that  the  hands  of  the  witnesses  could  only  stand  to  the 
fiicts  they  had  subscribed  to ;  and  verdict8~were  given  in  favor  of  the  wills ;  and,  indeed,  it 
seems  clear,  that  in  eveiy  case  of  this  nature,  free  from  any  particular  suspicion,  a  jury  would 
find  the  solemnities  adhered  to.  (Sugden  on  Powers,  317.)  An  attestation  clause,  is  not 
probably  required,  under  the  Bevised  Statutes,  any  more  than  under  the  previous  statute. 
Indeed,  the  language  of  the  section  expressly  defining  the  duty  of  each  of  the  attesting 
witnesses  to  be  to  sign  his  name  as  a  witaees  at  the  end  of  the  will,  negatives  the  idea  of 
any  fUrther  requisite,  and  leaves  the  statute  to  be  understood,  the  same  as  though  it  con- 
tained the  provision  of  the  English  Statute  of  Wills  (1  Vict,  ch.  26,  sec  9,)  that  "  no  form 
of  attestation  shall  be  necessary." 

The  following  remarks  of  Chancellor  Walworth,  in  Chaffee  y.  The  Baptist  Missionary  Qm- 
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will,  is  not  the  place  designated  for  tbe  attesting  witnesses  to  sign.  It 
is  laid  down,  however,  that  the  legislature  undoubtedly  intended  that 
the  certificate  of  attestation  should  intervene  between  the  body  of  the 
will  and  the  nanaes  signed  by  the  witnesses.(?) 

One  object  which  the  legislature  had  in  view  in  requiring  the  sub- 
scription by  the  testator  to  be  made  at  tbe  end  of  the  will  was,  that  the 
testator  should  denote  clearly  that  he  adopted  tbe  instrument  after  it 
was  finished  and  perfected,  and  completed  it  as  his  will  by  actually 
signing  the  same  at  its  close:  and  another,  it  may  be  conjectured,  was 
to  prevent  additions  to  wills,  made  even  by  the  testator  himself,  after 
execution.  The  present  provision,  requiring  the  witnesses  also  to  sign 
their  names  at  the  end  of  the  will,  is  eminently  calculated  to  serve  the 
same  purposes,  and  it  may  be  presumed  was  framed  with  a  view  to  the 
same  objects.  The  space,  then,  which  may  be  permitted  to  intervene 
between  the  actual  end  of  the  will  and  the  signatures  of  the  witDcsses, 
is  to  be  determined  by  the  same  rules  which  apply  to  the  provision 
relative  to  the  subscription  at  the  end  of  the  will  oy  the  testator.  The 
allowance  of  a  space  after  the  close  of  Ihe  will,  and  preceding  the  signa- 
tures of  the  witnesses,  sufficient  for  the  insertion  oi  a  memorandum,  in 
the  shape  of  an  attestation  clause,  not  essential  to  the  validity  of  the 
instrument  as  a  will,  has  been  sanctioned  by  unquestioned  practice, 
and  may  probably  now  be  definitely  considered  as  authorized  by 
law.(m) 

wmtion,  (10  Paige,  86,  90,)  are  00  directlj  to  the  present  purpose,  and  contain  suggestions  so 
wise  and  admirable  relative  to  the  duties  of  the  attesting  witnesses,  and  the  proper  couiae 
to  he  pursoed  on  the  execution  of  a  will,  as  to  warrant  their  insertion  at  length  in  this  place; 
"The  statute,**  says  the  chancellor,  "does  not  require  an  attestation  clause,  showing  that 
the  proper  legal  formalities  were  complied  with ;  and  although,  upon  the  face  of  the  instru- 
ment, those  formalities  are  stated  to  have  taken  plaoe,  the  fact  may  be  disproved  by  the 
'  witnesses.  But  prudence  requires  that  a  proper  attestation  clause  should  be  drawn,  showing 
that  aU  the  statute  formalities  were  complied  with ;  not  only  as  presumptive  evidence  of 
the  &ct  in  case  of  the  death  of  the  witnesses,  or  where,  from  lapse  of  time,  they  cannot  re- 
ooUect  what  did  take  place,  but 'also  for  the  purpose  of  showing  that  the  person  who  pro- 
pared  th^  will,  knew  what  the  requisite  formalities  were,  and,  therefore,  gave  the  proper 
informatlM  |p  the  testator,  or  saw  that  they  were  complied  with,  if  he  was  present.  To 
impress  the  more  strongly  upon  the  memory  of  the  witnesses  the  important  fact  that  all  the 
legal  forms,  requisite  to  a  due  execution  of  the  will,  were  complied  with  at  the  time  when 
they  subscribed  their  names  as  witnesses  to  such  execution,  the  safer  course  always  is  to 
read  over  the  whole  of  the  attestation  clause.  In  the  presence  and  hearing  of  the  witnessee 
and  of  the  testator.  And  where  the  person  executing  the  will  is  not  known  to  the  sub- 
scribing Vltnessee  to  be  capable  of  reacting  and  writmg,  especially  if  he  executes  the  will  as 
a  mariaman,  it  would  be  proper  that  the  whole  will  should  be  deliberately  read  over  to  him, 
in  the  presence  and  hearing  of  the  witnesses,  and  the  fact  of  each  reading  in  his  presence 
should  be  stated  in  the  attestation  clause ;  or,  at  least,  the  witnesses  ought,  by  inquiries  of 
the  iBiterate  testator  himself,  to  ascertain  the  fact,  that  he  was  fVilly  apprised  of  the  contents 
of  the  iostmment  which  he  executed  and  published  as  his  wHl,  as  well  as  that  he  was  of 
competent  understanding  to  make  a  testamentary  disposition  of  his  property*  All  these 
tikings^  however  are  matters  of  precaution  and  prudence,  to  prevent  any  well-founded  doubt 
npon  matters  of  &ct;  and  where  they  are  neglected,  it  does  not  necessarily  render  the  wiB 
ioTalid,  if  the  court  or  jury  which  is  to  pass  upon  the  question  of  its  validity  is  satisfied,  upon 
the  whole  evidence^  that  the  will  was  duly  executed,  and  that  the  testator  understood  iti 
oontenis.'' 

(0  McDorumgh  y.  LoughUn^  20  Barb.  Sup.  Ct  Hep.  238,  244. 

(m)  In  a  recent  cas^  before  Sir  H.  Jenner  Fust,  where  the  only  signing  by  the  testatrix 
was  with  the  attesting  witnesses  at  the  end  of  the  attestation  clause,  it  was  held  that  the 
iriU  was  signed  at  the  foot  or  end  thereof  by  the  testatrix.  Jn  Ihe  Goods  of  WhiUltf  2 
Bobert.  122.    See,  alao^  Iniht  Goods  ofAndersofij  16  Jur.  92j  1  £ng.  L.  &  £q.  Rep.  634. 
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The  requirement  of  the  statute  is  plain,  and  easily  to  be  complied 
with.  Immediately  after  the  last  line  of  the  will,  the  witnesses  should 
sign  their  names.  In  order  to  prevent  any  question,  in  case  of  the 
death,  absence  from  jurisdiction,  or  failure  of  memory  of  the  witnesses, 
whether  this  tilone  would  furnish  presumptive  evidence  of  a  compli- 
ance with  the  directions  of  the  statute,  an  attestation  clause  may  be  an- 
nexed, and  also  signed  by  the  witnesses,  certifying  to  an  observance  of 
the  prescribed  formalities.  Or  the  statute  will  be  strictly  satisfied,  and 
the  necessary  legal  presumptions  in  favor  of  the  due  execution  of  the 
instrument,  as  a  will,  will  be  provided  for,  if  the  wiU  itself  set  out  that 
it  was  subscribed,  and  published  and  witnessed  in  accordance  with  the 
directions  of  this  section,  and  then  the  witnesses  simply  sign  their 
names  in  the  character  of  witnesses. 

OF  THE  REQUEST  BV  THE  TESTATOR  TO  THE  WITNESSES  TO  SIGN. 

Each  of  the  attesting  witnesses  is  to  sign  his  name  as  a  witness  at 
the  end  of  the  will,  at  the  request  of  the  testator.  It  is  not  material  at 
what  particular  stage  of  the  execution  the  request  to  the  witnesses  is 
made.  The  statute,  though  it  does,  as  to  publication,  contain  a  provi- 
sion as  to  the  time  at  which  that  shall  be  made,  viz.,  the  time  of  sub- 
scription, does  not  contain  any  as  to  the  time  when  the  witnesses  are 
to  be  requested ;  and  the  testator  is  not  in  that  regard  bound  down  by 
any  express  enactment.  The  attesting  witnesses  are  regarded,  in  the 
law,  as  persons  placed  around  the  testator,  in  order  that  no  fraud  may 
be  practiced  ^Ppn  him  in  the  execution  of  his  will,  and  to  judge  of  his 
capacity.(n)  This  statute,  by  a  provision  not  commonly  found  in  stat- 
utes on  wills,  has  conferred  upon  the  testator,  alone,  the  power  of 
selecting  the  persons  who  are  thus  to  be  placed  around  him.  And 
when  it  is  ascertained  that  the  attesting  witnesses,  his  protectors  against 
fraud,  and  the  judges  of  his  capacity,  have  been  freely  chosen  by  him- 
self, and  not  imposed  upon  Iwm  by  others,  the  whole  purpose  of  the 
law  is  answered,  and  its  requirements  are  literally,  as  well  as  sub- 
stantially, complied  with. 

Thus,  in  Seguine  v.  Segmne,{o)  where  one  of  the  attesting  witnesses, 
who  had  prepared  the  will  by  direction  of  the  testator,  testified  that, 
after  the  testator  had  examined  it,  he  said  it  was  right,  and  told  him 
that  he  had  selected  him  and  tlie  other  two  witnesses  (naming  them)  to 
be  witnesses  to  his  will,  and  then  sent  his  servant  for  those  other  two 
to  come  to  his  house ;  that  they  came  in  together,  and  the  testator  then 
told  one  of  them  that  he  had  sent  for  them  to  be  witnesses  to  liis  will ; 
and  that  he  then  signed  it  in  iheir  presence,  and  declared  it  to  be  his 
wiU,  and  then  the  witnesses  signed  it  in  his  presence,  and  immediately 
left  the  room ;  and  further,  that  he  did  not  then  know  that  it  was  neces- 
sary, under  the  statute,  for  the  testator  to  request  the  witnesses  to  sign 
as  such :  and  another  of  the  witnesses  testified  that,  when  he  entered 
the  room,  the  testator  said  to  him,  ''Sheriff  I  have  sent  for  you  as  one 


i: 


fi)  2  Greenl.  Ev^  sea  691. 
o)  2  Barb.  Sup.  Ct  Rep.  385. 
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of  the  witnesses  to  my  will ;"  and  that,  after  the  testator  had  signed  it, 
"he  shoved  the  paper  or  handed  it  over  to  the  witness,  to  witness  or 
sign  it ;"  and  the  third  witness  testified  that,  when  he  entered  the  room, 
the  testator  told  him  he  wanted  him  to  be  a  witness  to  his  will :  but  all 
the  witnesses  testified  that  nothing  was  said  to  them  after  that  about 
their  being  witnesses  to  the  will ;  it  was  held  that  the  request  to  the 
witnesses  was  sufficient.  "  In  this  case,"  said  the  court,  *' there  is  no 
doubt  that  the  testator  enjoyed  and  exercised  this  freedom  of  choice, 
[of  the  attesting  witnesses,]  and  exercised  it  in  such  a  manner,  that  his 
request  to  the  witnesses  was  as  much  a  part  of  the  res  gestae  as  any  other 
ingredient  in  the  execution  of  the  will.  His  subscription  to  the  will, 
his  publication  of  it,  his  request  to  the  witnesses,  and  their  subscrip- 
tions, were  all  done  at  the  same  time — not  at  the  same  instant  of  time, 
for  that  would  have  been  impracticable — but  at  the  same  interview, 
one  act  immediately  following  the  other  without  any  interval,  and 
without  any  interruption  to  the  continuous  chain  of  the  transaction. 
This  was  enough.  It  was  a  strict  compliance  with  the  requirements  of 
the  statute."  • 

It  is  not  necessary  that  the  testator  should,  in  terms,  request  the 
witnesses  to  attest  the  execution.  The  request  may  be  implied  as  well 
as  expressed.(^)  If  they  are  sent  for  by  his  attendants,  in  his  presence, 
and  without  objection  ;  if,  upon  their  introduction,  he  sets  himself  to 
the  execution  of  the  will,  and  delivers  it,  when  subscribed,  to  the  wit- 
nesses, in  order  that  they  may  sign  itj  and  they  do  sign  it  in  his 
presence,  he  thereby  adopts  the  acts  of  his  friends,  and  makes  their  re- 
quest his  req^uest,  within  the  spirit  and  meaning  of  the  statute.  This 
was  so  held  m  Doe  v.  Boe,{g)  It  was  stated  in  that  case  to  the  wit- 
nesseS)  in  the  testator's  presence,  that  they  had  been  sent  for,  for  the 
purpose  of  being  witnesses  to  the  will,  and  they  subscribed  their  names 
as  witnesses,  after  the  will  with  the  attesting  clause  had  been  read  to 
the  testator,  and  signed  by  him  in  their  presence,  and  it  was  held  that 
there  was  sufficient  evidence  to  be  submitted  to  a  jury  upon  the  ques- 
tion whether  there  was  a  request  or  not.  The  same  point  was  decided 
in  Rutherford  v.  Rutherford.{r) 

So  in  Brormi  v.  De  Selding^{s)  the  testatrix  made  no  formal  request  to 
the  witnesses.  She  appeared  to  have  been  entirely  silent.  But  when 
an  attendant  her  sister,  stated  to  Dr.  Johnson,  the  physician,  that  her 
sister  wishea  to  execute  a  will,  he  said,  if  she  wished  to  do  so,  it  would 
be  best  to  have  another  witness ;  and  he  went  out  inamediately,  and 
brought  in  Mr.  Zevely,  the  other  witness.  The  testatrix  made  no  ob- 
jection then,  nor  when  the  doctor  returned ;  on  the  -contrary,  she  got 
up,  and  went  to  the  table  where  the  will  was  lying.  Upon  Mr.  Zevely 's 
coming  into  the  room,  after  she  was  seated  at  the  table,  he  was  intro- 
duced to  her  by  the  doctor,  as  a  person  whom  he  had  invited  to  come 
in  and  witness  her  signature  to  the  will,  and  she  bowed  her  head  in 
recognition,  and  then  distinctly  asked  where  she  must  sign,  according 

(p)  See  McDonough  v.  Loughtifif  20  Barb.  Sup.  Ct  Bep.  238. 
(9)  2  Barb.  Sup.  Ct  Bep.  200. 

SI  Denio,  33. 
4  SandC  Sup.  Ct  Bep.  10. 
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to  Zevely's  testimony,  or,  according  to  Dr.  Johnson's,  where  she  must 
sign  the  will.  She  then  signed  it  in  their  presence,  and  they  signed 
their  names  as  witnesses.  "  There  can  be  no  doubt,"  said  the  courts 
"  from  all  the  circumstances,  that  she  assented  to  and  adopted  the  acts 
of  her  sister  and  Dr.  Johnson  in  relation  to  the  latter  witnessing,  and 
inviting  Mr.  Zevely  to  witness,  the  execution,  and  this  ratification  and 
adoption  is  clearljj"  equivalent  to  an  express  request  by  her." 

When  all  the  circumstances  show  the  design  of  the  testator  to  exe- 
cute his  will,  his  knowledge  of  the  character  of  the  instrument,  and  the 
purpose  for  which  the  witnesses  attend,  his  signing  the  instrument,  and 
acknowledging  ft  to  be  his  will,  his  observing  the  witnesses  sign,  and 
then  taking  the  executed  paper  into  his  own  possession  without  objec* 
tion  or  comment,  suflBlcienly  estabh'sh  and  imply  a  request  to  the  attest- 
ing witnesses  to  join  in  the  necessarv  fomalities.  Thus,  where  a 
will;  prepared  by  the  counsel  of  the  aecedent,  pursuant  to  her  direc- 
tions, was  handed  to  her  by  one  of  the  subscribing  witnesses,  who 
stated  that  he  came  **  to  witness  her  signing  her  will,"  and  the  tes» 
tatrix,  having  read  it,  declared  it  to  be  her  will,  anil  signed  it,  and 
both  witnesses  subscribed  their  names  in  her  presence,  it  was  held 
that  there  was  sufficient  evidence  of  a  request  to  the  witnesses  to  attest 
the  instrument.(/) 

A  request  to  sign  as  witnesses  may  be  communicated  by  signs,  or 
may  be  implied  from  the  acts  of  the  parties. 

So,  it  is  a  good  request  if  one  of  the  witnesses  ask  the  testator,  in  the 
presence  of  the  other  witnesses,  whether  he  wishes  them  to  sign  the 
will  as  witnesses,  and  the  testator  answers  "  Yes."  Thus,  in  Lyon  v. 
Smith^{u)  Schoonhoven,  one  of  the  attesting  witnesses,  testified  that 
Boardman,  another  attesting  witness,  who  was  without  the  jurisdiction, 
and  not  examined,  after  reading  or  explaining  the  will  to  the  testator, 
asked  him,  "  whether  he  wanted  us  to  sign  it  as  witnesses,  and  he  said 
*  yes,'  Boardman  named  myself,  my  sister,  and  himself."  The  three 
persons  thus  named  attested  the  execution.  This  was  deemed  a  suffi- 
cient request.(v) 

But  in  the  case  of  the  will  of  Henrietta  Hicks,  deceased,  before  the 
surrogate  of  the  county  of  New  York,  where  Terry,  one  of  the  wit- 
nesses, testified :  "  The  testatrix  then  requested  me  to  sign  it  as  a  wit- 
ness. The  words,  as  near  as  I  can  recollect,  were,  *  Nathaniel,  will 
thee  sign  ? '  "  And  Eudd,  another  of  the  witnesses,  testified ;  "  Mr. 
Nathaniel  Terry  requested  me  to  put  my  name  to  the  paper  as  a  wit- 
ness. Ther  testatrix  did  not  ask  me :  there  was  nothing  said  by  her  to 
me  about  it.  I  do  not  know  whetner  the  testatrix  heard  Nathaniel 
Terry  ask  me  to  sign  it ;  he  spoke  loud  enough  for  her  to  hear.  She 
was  not,  that  I  heard,  asked  to  make  any  acknowledgments  in  respect 
to  it."    It  was  held  that  there  was  not  a  request  to  each  of  the  attest- 

(Q  HiOchings  ▼.  Cochrame^  2  Bradf.  Surr.  Rep.  295.  Sde,  also,  Moore  V.  Uoon^  lb.  261 ; 
Vaughan  v.  Bvfford^  3  Bradf.  Surr.  Rep.  78;  McDorumgh  v.  LoughUtk  20  Barb.  Sup.  Ot 
Bep.  238. 

tu)  11  Barb.  Sup.  Ot  Rep.  124. 

(v)  See,  alao,  Tmison  ▼.  Iktniaon,  4  Bradfl  Surr.  Rep.  138;  Oombauli  r.  The  PuNic  Ad' 
muMrator,  4  Brad£  Surr.  Rep.  226;  McDonough  Y.  Lwghlin^  20  Barb.  Sup.  Ot  Rep.  238. 
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ing  witnesses,"  in  compliance  with  the  requirement  of  the  statute. 
"  There  is  no  direct  evidence,"  said  the  surrogate,  "  that  she  authorized 
Terry  to  request  Budd.  Had  Terry  said,  in  the  presence  and  hearing 
of  the  testatrix  and  Budd,  that  the  testatrix  requested  him  to  become  a 
witness,  even  if  she  said  nothing,  it  would  be  considered  a  good  request 
by  her.  No  communication  between  a  testator  and  a  subscribing  wit- 
ness can  be  made  by  a  third  persou  in  behalf  of  such  testator,  unless  it 
be  made  in  the  presence  ana  hearing  of  the  testator  and  the  witness 
to  whom  the  communication  is  intended  to  be  made.  Subject  to  this 
rule,  any  declaration  or  request  required  in  the  ceremonials  of  execu- 
tion may  be  made  by  a  third  person,  and  not  otherwise.  It  is  not 
proved  that  the  testatrix  requested  Budd  to  sign  this  will  as  a  witness. 
My  decision,  therefore,  is,  that  the  will  is  not  proved  to  have  been  ex- 
ecuted in  due  form  of  law  in  respect  to  *  *  *  *  the  request  to  the 
witnesses."- 

Upon  appeal,  however,  to  the  circuit  judge  of  the  first  circuit,  the 
sentence  of  the  surrogate  was  reversed,  and  on  this  point  the  learned 
circuit  judge  said:  *'In  the  case  of  Rutherford  v.  IiiUherfordy{w)  the 
court  held  that  it  would  have  been  proper  for  the  jury  to  have  found 
that  the  testator's  sending  for  the  witnesses,  and  the  request  to  him 
made  by  the  other  witness  in  the  testator's  presence,  were,  in  effect,  a 
request  made  by  the  testator,  and  the  surrogate  understands  the  rule 
to  be,  that  the  request  may  be  made  by  a  third  person  in  the  presence 
and  hearing  of  the  testator  and  the  witness.  This  is  undoubtedly  the 
sound  rule,  and  in  its  application  to  the  testimony  seems  to  me  to  re* 
lieve  the  case  of  all  its  diflBculties.  Teiry  was  requested  by  the  testa- 
trix. There  is  no  difficulty  as  to  him.  Budd  went  to  the  house  solelv 
for  the  purpose  of  witnessing  the  execution  of  the  will.  He  saw  it 
executed,  and,  in  the  presence  and  hearing  of  the  testatrix,  he  was 
requested  by  Terry  to  sign  as  a  witness.  It  may  be  literally  true,  as 
remarked  by  the  surrogate,  that  '  it  is  not  proved  that  the  testatrix 
requested  Budd  to  sign  the  will  as  a  witness;,'  but  it  is  also  true  that 
he  was  so  requested  by  a  third  person  in  her  presence  and  hearing. 
As  this  has  been  held  to  be  enough  in  1  Denio,  as  the  surro^ata  un- 
derstands it  to  be  enough,  and  as  I  think  such  is  the  true  rule,  it  seems 
to  me  that  the  conclusion  ought  to  have  been  that  the  will  was  duly 
proved ;  such,  at  least,  is  the  conclusion  which  I  draw  firom  the  prem- 


•  Again,  in  Ndson  v.  McOiffert^{^  where  the  testator  went  with  his 
son-in-law  to  the  store  of  one  of  the  subscribing  witnesses,*  with  the 
will  already  prepared  for  executioft ;  apparently  for  the  sole  purpose 
of  having  it  executed  in  the  presence  of  such  witness,  and  in  the  pres- 
ence of  others  who  were  acquainted  with  the  testator;  and  all  the  wit- 
nesses testified  to  &cts  from  which  it  might  fairly  be  inferred  that  they 
attested  the  execution  of  the  will  in  conformity  with  the  wishes  of  the 
testator,  although  there  was  some  indistinctness  in  the  recollection  of 
two  of  the  witnesses,  whether  the  request  to  them  emanated  directly 
from  the  testator  or  from  the  son-in-law,  in  his  presence,  and  in 

(w)  1  Denio,  36.  {%)  3  Barb.  Oh.  Eep.  163. 

8 


114  WHETHER  THE  WITNESSES  MUST  SIGN  THE  WILL. 

respect  to  one  of  these  whether  firom  either,  and  there  was  no  pretence 
that  the  testator  was  not  perfectly  competent  to  make  a  valid  will,  and 
to  understand  the  nature  of  the  act  he  was  about  to  perform ;  it  was 
held  that  a  sufficient  request  to  the  witnesses  was  estaolished.  "  Not 
only  the  witnesses,  but  the  testator  himself"  said  the  chancellor,  after 
reciting  the  facts,  '*  must,  therefore,  have  understood  that  they  were 
witnessing  the  execution  of  the  will  in  conformity  to  his  desire  and 
wish ;  although  he  may  not  have  said,  in  terms,  ^  I  request  you  and 
each  of  you  to  subscribe  your  names  to  this  my  will.'  If  such  a  for- 
mal request  was  necessary  to  be  proved,  in  all  cases,  and  the  witnesses 
were  required  to  recollect  the  feet,  so  as  to  be  able  to  swear  to  it  after 
any  considerable  lapse  of  time,  not  one  will  in  ten  would  be  adjudged 
to  DC  valid.  In  the  execution  of  wills,  the  statute  does  not  require  any 
particular  form  of  words  to  be  used  by  the  testator,  either  in  the  ad- 
mission of  his  signature,  in  the  publication  of  the  instrument  as  his 
will,  or  in  the  communication  to  the  witnesses  of  his  request  or  desire 
that  they  should  subscribe  their  names  to  the  will  as  attesting  witnesses 
to  the  fact  of  its  due  execution  by  him.  But  it  is  sufficient  if  the  for- 
malities required  by  the  statute  are  complied  with  in  substance." 

"I  think,"  says  Mr.  Justice  Hand,  in  Butler  v.  Bens(m^{y)  "  in  ordi- 
nary cases,  a  request  may  be  presumed,  where  two  persons  are  called 
in  to  witness  a  paper,  which  they  do,  in  the  presence  of  the  testator, 
he  at  the  same  time  subscribing  it,  and  declaring  that  it  is  his  last  will  and 
testament.  There  is  a  purpose  and  entirety  in  the  transaction,  that 
favors  a  pretty  liberal  intendment  as  to  his  wishes."  Bat  where  it  ap- 
peared that  the  subscribing  witnesses  attended  at  the  request  of  one  of 
the  executors  and  trustees,  and  signed  their  names  as  attesting  wit- 
nesses at  the  request  of  another ;  and  there  was  no  evidence  that  the 
testatrix  requested  the  witnesses  to  attest  the  execution,  or  knew  that 
they  were  there  for  the  purpose  of  attesting  the  execution  of  her  will, 
or  that  they  were  in  attendance  at  all ;  it  was  held  that  this  was  not  a 
compliance  with  the  statute.(z) 

WHETHER  THE  WITNESSES  MUST  SIGN  THE  WILL  IN  THE  PRESENCE  OP 

THE  TESTATOR 

The  statute  is  silent  as  to  the  witnesses  signing  in  the  presence  of  the 
testator.  That  was  necessary  here  before  the  revision  in  1830,  and 
has  been  in  England,  certainly,  since  1677.(a)  "  It  is  believed,"  says 
Mr,  Justice  Hand,  in  Butler  v.  Ben^n^ip)  "  the  requirements  of  the  stat- 
ute are  merely  cumulative,  and  thar  this  is  still  necessary."  The  point, 
however,  did  not  arise  in  the  case  before  the  learned  justice.  The 
requirements  of  the  present  statute  can  hardly  be  said  to  be  "  cumula- 
tive," to  those  provided  by  the  former  law,  supposing  that  to  have  now 
any  vitality,  as  that  law  prescribed  the  solemnities  for  .the  execution  of 
devises  of  land  only,  whilst  the  present  statute  concerns  wills,  whether 


I 


)  I  Barb.  Sop.  Ct  Rep.  526. 
z)  Burriii  v.  SiUimarij  16  Barb.  Sup.  Ct  Rep.  198. 
a)  1  R.  L.  1813,  364;  29  Car.  II,  ch.  3. 
(b)  1  Barb.  Sup.  Ct.  Rep.  626,  630. 
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of  real  or  of  personal  property.  But  the  previous  act  has  been  expressly 
repealed,(c)  and  none  of  the  English  statutes  are  any  longer  to  be  con- 
sidered as  laws  of  this  state. 

The  revisers  in  their  report  lo  the  legislature  on  the  law  relative  to 
wills,  reported  a  section  for  the  execution  of  wills  of  real  estate,  as  has 
already  oeen  seen,(d)  substantiallv  the  same  as  the  former  second  sec- 
tion of  the  act  concerning  wills  m  the  Revised  Statutes  of  1818,  and 
expressly  requiring,  in  respect  to  such  wills,  that  the  attesting  wit- 
nesses should  "  subscribe  tneir  names  as  witnesses  in  the  presence  of  the 
iesiatoT.{e)  The  requirement  that  the  witnesses  should  affix  their  places 
of  residence  to  their  signatures,  "  to  facilitate  the  proof  of  wills,  and 
the  detection  of  forgeries,"  was  also  originally  proposed  to  attach  to 
wills  of  real  estate  only.  With  respect  to  the  execution  of  wUls  of 
personal  property,  they  proposed  to  leave  the  law  the  same  as  it  stood 
previously,  except  that  they  recommended  that  the  requisite  ages  for 
competency  should  be  defined,  and  reported  a  provision  requiring  two 
witnesses  to  a  will  of  personal  property,  where  the  testator  was  under 
twenty -one  years  of  age,  or  where  the  name  of  the  testator  was  written 
by  his  direction, (A  When  these  propositions  came  before  the  legis- 
lature, they  saw  nt  to  'frame  the  present  40th  and  41st  sections, 
abolishing  all  distinctions  between  the  manner  of  executing  wills  of 
real  and  wills  of  personal  estate,  requiring  the  same  formalities  in 
respect  to  both,  and  applying  all  the  new  facilities  for  proof  and  pre- 
ventatives of  fraud  recommended  by  the  revisers,  to  wills  of  either  or 
both  species  of  property.  In  framing  the  subdivision  now  under  con- 
sideration, they  omitted  any  express  requirement  that  the  attesting 
witnesses  should  sign  in  the  presence  of  the  testator. 

Under  the  previous  statute,  the  doctrine  of  a  constructive  presence 
of  the  testator  had  arisen,  and  had  been  carried  very  far ;  and  it  had 
been  decided,  that  if  the  witnesses  were  within  view,  and  where  the 
testator  might  see  them,  or  had  the  capacity  to  see  them  with  some 
little  eflFort,  if  he  had  the  desire,  though  in  reality  he  did  not  see 
them,  they  were  to  be  deemed  subscribing  witnesses  in  his  presence.{^) 
The  present  statute  drops  the  direction  in  a  former  statute  relative  to 
wills  of  real  estate,  that  the  witnesses  should  subscribe  in  the  presence 
of  the  testator,  and  "  the  doctrine  of  constructive  presence,"  says  Chan- 
cellor Kent,  "  isthereby  wisely  rejected.f A) 

This  question  has  been  expressly  adjudicated  in  two  reported  cases, (i) 
and  in  both  it  has  been  determined  that  it  is  not  necessary  that  the 
attesting  witnesses  should  sign  theirnames  in  the  presence  of  the  testa- 
tor, in  the  strict  sense  of  the  express  requirement  of  the  former  law. 
In  jRuddon  v.  McDonald,  the  testatrix  subscribed  the  will  in  a  small 
bed-room,  and  the  witnesses  signed  in  an  adjoining  room.    The  door 

(c)  See  General  Repealing  Act,  passed  December  10, 1828,  sec.  1,  clause  95. 

(d)  AnX6j  p.  103,  note.  («)  See  3  R.  &  or.  S.  (2d  ed.)  Appendix,  627. 
if)  lb.  629. 

(g)  4  Elent*8  Comm.  615 ;  7th  ed.  674r^,  where  the  cases  are  collected. 

S)  lb.  515,  574. 
I  Buddon  y.  McDonald^  1  Brad£  Sup.  Ct  Rep.  352;  Ly<m  y.  SmUh,  11  Barb.  Sup.  Ct 
Bep.  124.  See,  also,  Vtmom  y.  Spencer,  per  Bradford,  Surrogate ;  3  Bradf.  Sarr.  Rep.  28, 29, 31. 
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between  the  two  rooms  was  open,  but  the  place  where  the  witnesses 
signed  was  in  a  part  of  the  room  where  the  testatrix  could  not  see  the 
witnesses  in  the  act  of  signing,  without  putting  her  head  down  towards 
the  foot  of  the  bed,  if  she  comd  then  ;  and  they  did  not  look  to  be  able 
to  say  whether  they  could  see  her  face  at  the  time  or  not  In  Lycm  y, 
SmiOi^  the  subscribing  witnesses  did  not  attest  in  the  presence  of  the 
testator,  but  did  it  in  an  adjoining  hall,  and  out  of  the  sight  of  the  tes- 
tator ;  and  it  was  held,  in  each  case,  that  the  attestation  was  sufficient. 
Both  decisions  were  put  upon  the  ground  that  the  omission  from  the 
present  statute  of  the  clause  contained  in  the  former  act,  requiring  the 
witnesses  to  attest  and  subscribe  the  will  in  the  presence  of  the  testator, 
under  the  circumstances  above  mentioned,  was  a  clear  indication  of  an 
intention  on  the  part  of  the  legislature  to  change  the  law  in  that  par- 
ticular. The  object  of  the  old  rule  was  to  prevent  imposition  by  chang- 
ing the  paper.  The  present  statute,  it  is  reasonable  to  presume,  is  also 
to  be  construed  with  a  view  to  the  prevention  of  the  same  evil  prac- 
tices. The  former  statute  did  not  require  the  testator  to  sign  in  the 
presence  of  the  witnesses;  the  present  does.  The  former  required  the 
witnesses  to  attest  and  subscribe  in  the  presence  of  the  testator ;  the 
present  does  not.  The  insertion  of  the  first  requirement  is  perhaps  to 
be  regarded  as  a  compensation  for  the  omission  of  the  latter ;  but  it  is 
a  necessary  requisite  of  an  attestation  to  any  instrument,  that  the  wit- 
ness subscribe  at  the  time  of  the  execution,  or  acknowledgment  thereof 
and  with  the  knowledge  and  consent  of  the  one  who  executes  the  in- 
strm9ent.(;*)  A  strict  observance  of  this  rule  is  especially  demanded, 
as  a  safeguard  against  fraud  in  the  execution  of  wills,  and  nothing  less 
than,  this  will  satisfy  the  present  provision. 

And  the  meaning  of  the  statute  is,  that  each  of  the  witnesses  shall 
sign  his  own  name  to  the  will,  with  the  intention  of  becoming  an  at- 
testing witness.  Thus,  where  C.  B.  wrote  the  will  at  the  request  of 
the  deceased,  and  then  signed  the  name  of  his  father,  J.  B.,  to  the  will 
as  a  witness,  because  J.  B.  could  not  write  well,  and  he  did  not  sup- 
pose he  was  going  to  sign,  and  J.  B.  did  afterwards  subscribe  his  own 
name,  but  C.  B.  was  not  requested  to  become  a  witness,  and  did  not, 
in  fact,  sign  his  own  name,  supposing  that  only  one  subscribing  wit- 
ness was  sufficient,  it  was  held  that  C.  B.  not  having  signed  his  name, 
the  signature  of  the  name  of  his  father  could  not  be  taken  as  a  substi- 
tute ;  and  as  it  was  not  a  case  of  mistake,  there  having  been  no  inten- 
tion to  have  more  than  one  subscribing  witness,  me  will  was  re- 
jected.(A) 

The  statute  does  not  seem  to  require  that  the  attesting  witnesses 
should  sign  their  names  as  witnesses  to  the  will  in  the  presence  of  each 

other.(0 
The  execution — that  is,  the  subscription  and  publication  of  the  will 

(;)  Lyon  y.  8mW^  11  Barb.  Sap.  Ct  Rep.  126,  por  Shankland  J.;  Henry  y.  Biahop.  2 
Wend.  675 ;  HdOmback  y.  Flaming,  6  HSU,  303. 

il^  Ex  parte  Leroy,  3  BradC  Suit.  Rep.  227. 

(O  Where  the  attesting  witneeaes  subecribe  the  will  in  the  presence  of  the  testator,  but 
not  in  the  presence  of  each  other,  the  execution  is  good  under  1  Vict,  ch.  26,  sea  9;  Inthe 
ChodB  of  Jane  WOb,  1  Deane,  1. 
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by  the  testator— must  be  entirely  accomplislied,  and  the  attestation  of 
the  will  by  the  witnesses,  at  the  request  of  the  testator,  must  be  per- 
formed in  the  lifetime  of  the  testator.  Although  he  may  have  sub- 
scribed and  published  the  instrument  as  his  will,  and  requested  the 
witnesses  to  sign  it  as  witnesses,  yet,  if  death  overtake  him  before  the 
attestation  has  been  effected,  the  instrument  is  not  his  will.  To  make 
a  valid  will,  it  is  just  as  necessary  for  the  testator  to  procure  before  his 
death  the  attestiftion  and  subscription  of  two  witnesses,  as  it  is  for  him 
to  have  the  will  drawn,  and  to  subscribe  it  himself.  The  testator  is  the 
prime  mover :  to  devise  his  property,  he  needs  to  see  completed  cer- 
tain forms  during  his  lifetime ;  and  if  he  does  not  live  to  see  them  all 
accomplished,  the  act  is  not  completed.  There  is  no  will  until  all  the 
ceremonies  prescribed  by  the  statute  have  been  gone  through  with. 
The  mere  intention  to  have  them  performed  is  not  sufficient,  but  the 
intention  must  be  effectuated  in  fact.  The  act  of  the  witnesses  is  just 
as  essential  as  the  act  of  the  testator.  The  request  by  the  testator  to 
the  persons  summoned  or  proposed  as  witnesses,  is  revocatory  till  acted 
on.  Death  revokes  it  At  the  time  the  witnesses  sign,  they  must  sign 
under  a  present  existing  request.  The  request  is  their  authority.  They 
derive  all  their  right  and  power  to  subscribe  from  the  testator's  present 
YoUtion  and  consent.  W  hen  he  ceases  to  exist,  their  power  is  with- 
drawn. The  actual  attestation  by  the  witnesses,  as  well  as  all  the  an- 
tecedent formalities  prescribed  by  the  statute,  must  be  completed  in  the 
lifetime  of  the  testator,  in  order  that  the  instrument  shall  be  valid  as 
his  will.  Thus  where  the  testator,  having  determined  to  modify  a 
I)revious  will,  and  the  instrument,  prepared  conformably  to  his  instruc- 
tions, having  been  placed  before  him  for  execution,  in  the  presence  of 
two  witnesses  attending  at  his  request,  he  signed  it  at  the  foot,  and 
was  seized  with  death  as  he  was  in  the  act  of  signing  in  the  margin,  it 
was  held  that  the  provision  of  the  statute,  requiring  the  attestation  of 
ibe  subscribing  witnesses,  had  not  b^n  complied  with,  and  that  the 
instrument  was  not  valid  as  a  last  will  and  testament,  not  being  com- 
plete at  the  testator's  decease,  (m) 

And  an  attestation  by  the  witnesses,  after  the  decease  of  the  testator, 
will  not  give  effect  to  the  instrument  as  a  will.  The  request  and 
authority  given  by  the  testator  to  the  witnesses,  to  attest  the  will,  if 
such  attestation  is  not  performed  in  his  lifetime,  is  revoked  by  his  death. 
They  have  no  power,  after  that  event,  to  make  that  the  will  of  the  tes- 
tator which  was  not  his  will  at  the  moment  his  death  occurred. 
Whether  one  dies  intestate  or  testate,  is  immutably  fixed  at  the  instant 
of  death;   and  so  it  was  held  in  the  case  of  Vernam  v.  A§>e??ccr,  just 

auoted.  And  in  the  case  of  The  will  of  Jacob  Siovl^  deceased,  before 
le  Hon.  Edward  C.  Vilest,  surrogate  of  the  county  of  New  York,  2d 
July,  1860,  where  the  testator  subscribed  the  will,  and  told  the  wit- 
nesses that  the  instrument  was  his  will,  and  requested  them  to  sign  it, 
and  immediately  fell  backwards  and  expired,  and  the  witnesses  then 
signed  the  will,  it  was  decided  that  the  will  was  not  properly  attested, 
inasmuch  as  it  was  not  signed  by  the  witnesses  while  Mr.  Stout  was 

(m)  Venom  t«  Bpeneer^  I  Btad£  Soxr.  Bep.  16. 
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living.  And  in  ilie  case  of  The  vnU  of  James  LaUy^  where  the  witness 
£iiled  to  sign  the  will  until  after  the  decedent's  death,  the  same  learned 
surrogate  rejected  the  will. 


OF  THE  mOORPORATION  IN  A  WILL  OF  XJKATTBSTKD  PAPERS. 

The  authorities  with  respect  to  the  Statute  of  Frauds^  appear  to  apply 
to  the  present  statute,  upon  the  question  whether  an  finattested  will  at 
other  paper  may  be  rendered  vsQid,  as  a  testamentary  disposition,  by 
being  referred  to  and  adopted  by  a  will  properly  attested.  Those  au- 
thorities have  established  that,  if  the  testator,  in  a  will  or  other  testa- 
mentary paper  duly  executed,  refers  expressly  to  an  existing  unattested 
will  or  other  paper,  the  instrument  so  referred  to  becomes  part  of  the 
will.(7ij  The  object  of  the  change  in  the  words  of  the  present  statute 
from  tnose  of  the  former  statute,  by  which  the  subscription  of  the  tes- 
tator and  the  attestation  of  the  witnesses  are  required  to  be  at  the  end 
of  the  will,  was  to  insure  a  signature  of  authentication,  distinct  from 
and  at  the  close  of  the  descriptive  and  disposing  parts  of  the  will ;  and 
the  practice  of  making  the  references  spoKen  of  has  not,  it  is  believed, 
at  any  time  resulted  in  any  mischief  or  inconvenience.  Whether  the 
two  papers,  the  .will  and  the  paper  referred  to  therein,  are  brought  to- 
gether by  being  attached,  at  the  time  of  the  execution  of  the  one  or  not, 
can  have  no  other  eflFect  than  as  to  the  identity  of  the  one  referred  to. 
If  annexed,  the  identification  may  perhaps  be  more  satisfactory  in  many 
cases  than  it  would  otherwise  be.  But  the  effect  or  character  of  it  is 
not  at  all  changed.  The  contents  of  the  paper,  so  &r  as  referred  to  in 
the  instrument  executed,  become  constructively  a  part  of  the  latter,  and 
in  that  respect  they  make  together  one  instrument,  although  in  fact  ex- 
isting in  two  distinct  papers,  whether  attached  together  or  not.(o)  But 
whether  the  paper  referred  to  be  attached  to  the  will  or  not,  the  refer- 
ence  must  be  distinct,  so  as  to  exclude  the  possibility  of  mistake;  and 
the  paper  referred  to  must  be  already  written.(^) 

(n)  Baibergham  t.  Vineeni^  3  Ves.  jun.  228 ;  and  see  cases  under  both  the  Statute  of  Frauds 
aod  the  recent  English  Statute;  Wms.  on  Exrs.  85;  Ibnnde  v.  BaU,  4  Comst.  140;  In  the 
Oooda  of  Ihe  Rev.  Geo.  Hunt,  2  Robert.  426;  17  Jur.  720;  In  the  Goods  of  EiUhouse^  17 
Jur.  1186. 

(o)  Tonnele  r.  Bail,  4  Comst.  144,  146. 

(p)  Wma.  on  Exrs.  85,  and  cases  cited.  See,  also,  Thompson  v.  Quimby^  2  Bradf.  Surr. 
Rep.  449;  In  the  Goods  of  Buni,  2  Robert.  622;  17  Jur.  720;  In  (he  Goods  of  BiQhouae,  17 
Jur.  1186.  This  question  was  fully  argued  and  considered  in  Alien  r.  Maddeck^  11  Moore, 
Priv.  Grim.  Cas.  427,  and  the  authorities  are  collected  and  reviewed  in  the  judgment  in  that 
case ;  and  it  was  determined  that  an  unattested  paper,  which  would  have  been  iDoorporated 
in  an  attested  will  or  codicil,  executed  according  to  the  Statute  of  Frauds,  is  now  in  the 
same  manner  incorporated,  if  the  will  or  codicil  is  executed  according  to  the  requirements 
of  the  Wills  Act,  1  Vict,  ch.  26^  sec  9 :  That  where  there  is  a  reference^  in  a  duly  executed 
testamentary  instrument^  to  another  testamentary  instnuneDt,  imperfectly  executed,  but  by 
such  terms  as  to  make  it  capable  of  identification,  it  is  necessarily  a  subject  for  the  admission 
of  parol  evidence,  and  such  parol  evidence  is  not  excluded  by  the  1st  Vict,  ch.  26;  and  that 
if  the  parol  evidence  satisfactorily  prove  that,  in  the  existing  circumstances,  there  is  no  doubt 
as  to  the  instrument  referred  to,  it  is  no  answer  that,  by  possibility,  circumstances  might 
have  existed  in  which  the  instrument  could  not  have  been  identified.  See,  also,  In  (he  Goods 
of  Emma  BakeweU^  1  Deane,  14;  4  W.  K  304;  In  the  Goods  of  Edward  Greaves^  1  Swabey  & 
Tristram,  250 ;  Allen  v.  Maddock^  1  Deane,  325;  In  ihe  Goods  of  A.  M,  Asht  1  Deane,  181; 
Inihe  Goods  of  the  Cowitess  Dowager  of  Pembrdkey  1  Deane,  182. 
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WHERE  THE  ATTESTING  WITNESS  IS  INTERESTED  UNDER  THE  WILL. 

If  any  person  be  a  subscribing  witness  to  the  execution  of  a  will, 
wherein  any  beneficial  devise,  legacy,  interest,  or  appointment  of  any 
real  or  personal  estate  is  made  to  such  witness,  the  will  is  not  on  that 

1  account  invalid ;  but  if  such  will  cannot  be  proved  without  the  testimony 

of  such  witness,  the  devise,  legacy,  interest,  or  appointment  is  void  so 
far  only  as  concerns  such  witness  or  any  claiming  under  him,  and  such 
person  is  a  competent  witness,  and  compellable  to  testify  respecting  the 
execution  of  the  will,  in  like  manner  as  if  no  such  devise  or  bequest 
had  been  made.  But  if  such  witness  would  be  entitled  to  any  share  of 
the  testator's  estate  in  case  the  will  were  not  established,  then  so  much 
of  the  share  that  would  have  descended  or  have  been  distributed  to 

!  such  witness  is  saved  to  him,  as  will  not  exceed  the  value  of  the  devise 

or  bequest  made  to  him  in  the  will,  and  he  may  recover  the  same  of 
the  devisees  or  legatees  named  in  the  will,  in  proportion  to  and  out  of 
the  parts  devised  and  bequeathed  to  them.(j) 

If,  by  any  will  any  real  estate  be  charged  with  any  debt,  and  the 
creditor  whose  debt  is  so  charged  attest  the  execution  thereof,  such 
creditor,  notwithstanding  such  charge,  is  a  competent  witness  to  prove 
the  execution  of  such  will.(r) 

WHERE  ATTESTING  WITNESSES  ARE  NOT  ABLE  TO  PROVE  THE  EXECUTION 

OF  THE  WILL. 

In  acting  upon  the  doctrines  established  by  the  authorities,  which 
there  has  been  occasion  to  cite  in  the  foregoing  pages,  no  little  difficulty 
has  occurred  with  respect  to  the  evidence  given  by  the  subscribed  wit- 
nesses of  the  circumstances  attending  the  attestation,  particularly 
where  the  witnesses  have  been  examined  for  the  first  time,  (as  must 
very  often  happen,)  at  a  period  long  after  the  transaction :  for  it  may 
be  that  they  have  no  recollection  at  all  on  the  subject,  so  that  they  are 
quite  unable  to  affirm  that  the  will  was  executed  according  to  the  stat- 
ute ;  or  it  may  be  that  one  affirms  and  the  other  negatives,  or  that  both 
negative  a  compliance  with  the  statute.  The  result  of  the  cases  on  this 
subject  appears  to  be,  that  although  the  party  propounding  the  will 
must  examine  the  attesting  witnesses,  if  they  be  within  the  jurisdiction, 
it  is  not  absolutely  necessary,  for  the  validity  of  the  will,  to  have  their 
positive  affirmative  testimony  that  all  the  formalities  prescribed  by  the 
statute  were  actually  observed  in  the  execution  of  the  will :  for  if  the 
will,  on  the  face  of  it,  appears  te  be  duly  executed,  the  presumption  is 
omnia  esse  rile  acia.{s)  "  Where,"  says  the  chancellor,  in  Jauncey  v. 
Thome,{t)  "  there  is  good  reason  to  suppose  the  will  has  been  duly 
executed,  and  that  no  fraud  or  want  of  testamentary  capacity  existed  at 
the  time  it  was  made,  justice  to  the  dead,  as  well  as  to  the  living,  re- 
quires that  the  declared  wishes  of  the  testator  should  not  be  defeated 
by  the  imperfect  recollections  of  the  attesting  witnesses,  or  by  reason  of 

(9)2RS.66;  3  R.  a  (5th  ecL)  146.  (r)2R.S.67;  3  R.  S.  (5th  ed.)  139,  sec.  6. 

(9)  See  Wm&  on  Exrs.  87.  (0  2  Barb.  Ch.  Rep.  69. 
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their  deaths  or  removal  bevond  the  jurisdiction  of  the  state.  It  is  for 
this  reason  that  the  most  liberal  presumption  in  favor  of  the  dae  exe- 
cution of  wills,  are  sanctioned  by  courts  of  justice,  where,  fix)m  lapse  of 
time  or  otherwise,  it  may  be  impossible  to  give  positive  evidence  on 
tiie  subject.(tt)  A  will  may,  therefore,  be  sustaineo,  even  in  opposition 
to  the  positive  testimony  of  one  or  more  of  the  subscribing  witnesses, 
who,  either  DMstakenly  or  corruptiy,  swear  that  the  formalities  required 
by  the  statute  were  not  complied  with,  if,  fix>m  other  testimony  in  the 
the  case,  the  court  or  jury  is  satisfied  that  the  contrary  was  the  &ct(t;) 
And  where  any  of  the  witnesses  are  dead,  or  in  such  a  situation  that 
their  testimony  cannot  be  obtained,  proof  of  their  signatures  is  re- 
ceived, as  secondary  evidence  of  the  facts  to  which  they  have  attested 
by  subscribing  the  will  as  witnesses  to  the  execution  thereo£(u7)  The 
same  rule  is  frequently  applied  to  the  case  of  a  subscribing  witness, 
who  is  called  and  sworn,  but  who,  ftom  defect  of  memory,  has  no 
recollection  of  the  transaction,  except  that  his  signature  to  the  will  is 
genuine."  So,  where  the  witnesses  have  signed  their  names  to  a  full 
attestation  clause,  the  mere  inability  of  the  witnesses  to  recollect 
whether  the  requirements  of  the  statute  had  or  had  not  been  complied 
with,  would  not  be  sufficient  to  invalidate  the  will,  unless  it  appeared 
that  they  signed  their  names  to  the  attestation  clause  without  nearing 
,  it  read,  or  knowing  what  was  contained  therein,(x)  and  where  one  of 
the  subscribing  witnesses  to  the  will  swears  that  all  the  formalities 
required  by  the  statute  were  complied  with,  the  will  may  be  admitted 
to  probate,  notwithstanding  the  other  subscribing  witnesses  may  not 
be  able  to  recollect  the  fact.(y)  Thus,  in  Nelson  v.  McQifferi,{z)  where 
the  subscribing  witnesses,  after  the  lapse  of  eight  years,  did  not  all 
recollect  whether  they  attested  the  execution  of  the  will  at  the  request 
of  the  testator,  or  at  the  request  of  his  son-in-law,  who  was  present  at 
the  same  time  ;  and  one  of  them  had  a  vague  impression  that  it  was 
the  son-in-law  who  requested  them  to  subscribe  the  will  as  witnesses, 
but  another  swore  positively  that  they  all  attested  the  execution  of  the 
will  at  the  request  of  the  testator  and  in  his  presence,  it  was  held  that 
the  j)roof  was  sufficient.(a)    Again :  where  the  will  had  been  executed 

(tf)  See,  also,  Cheeney  y.  Arnold^  18  Barb.  Sup.  Ot  Rep.  434. 

(v)  See  Farmer  v.  Breck^  1  Deane,  187 ;  In  the  Goods  of  Jama  Thomas,  Vfidow,  1  Swabey 
ana  Tristram,  256. 

{w)  See  Brinckerhoffy,  Remsen,  8  Paige,  499,  per  Walworth,  GhoDcellor ;  Bemaen  v.  Brvnck- 
erhogy  26  Wend.  338,  per  Verplanck,  Sen.;  Chaffee  v.  Bap.  Miss,  Con.,  10  Paige,  91,  per 
Walworth,  Chan. ;  BiULer  y.  Benson,  1  Barb.  Sup.  Ct  Rep.  626, 538 ;  Price  y.  Brown,  1  BradC 
Surr.  Rep.  291 ;  Peel)les  v.  Case,  2  Brad£  Surr.  Rep.  226 ;  Thompson  v.  HaXL,  2  Robert  426. 

(x)  8  Paige,  49p;  26  Wend.  338;  10  Paige,  91 ;  Grant  y.  Grant,  1  Saad£  Ch.  Rep.  236, 
240.  See,  also,  Foot  agst.  Stanton,  I  Deane,  19. 

(y)  Newhouse  y.  Godwin,  17  Barb.  Sup.  Ct  Rep.  236.' 

(«)  2  Barb.  Ch.  Rep.  158,  162. 

(a)  See,  also,  Brenchky  y.  Lynn,  16  Jur.  226^,  9  Eng.  L.  &  Eq.  Rep.  563 ;  2  Robert  162, 
441.  Where  the  testatrix  made  her  will  in  1842,  and  at  her  death  there  appeared  the, 
names  of  three  subscribed  witnesses,  but  no  attestation  clause;  and  the  only  surviving  wit- 
ness, whose  name  stood  first  of  the  three,  stated  that  the  testatrix  signed  the  will  in  his  pres- 
ence only ;  and  that  he  suggested  the  necessity  of  two  witnesses,  but  could  remember  no 
more  particular  circumstances,  it  was  held  that  the  presumption  of  due  execution  was  not 
rebutted  by  the  affidavit  of  the  surviving  witness.  In  the  Goods  of  Jane  Thomas,  widoWf 
1  Swabey  and  Tristram,  255.  See,  also.  In  (he  Goods  of  John  Bolgate,  1  Swabey  and  Tris- 
tram, 261. 
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about  ten  years  before  the  proceedings  for  the  proof,  and  one  of  the 
subscribing  witnesses  had  nearly  forgotten  the  whole  transaction,  and 
the  other  was  almost  as  much  lost  on  many  important  points,  and  the 
attestation  clause  was  full,  and  there  was  not  any  evidence  of  fraud  or 
undue  influence  in  the  case,  or  circumstances  to  awaken  suspicion,  the 
court  felt  constrained,  though  with  much  doubt  and  hesitation,  to  sus- 
tain the  will.(J)  So  in  the  case  of  the  will  of  Sarah  Stake,  deceased, 
before  the  surrogate  of  the  county  of  New  York,(c)  where  there  was  a 
foil  attestation  clause  to  the  will,  and  one  of  the  witnesses  was  a 
lawyer  of  repute,  (the  late  Gen.  Robert  Bogardus,)  who  was  dead  at 
the  time  of  tne  proceedings,  and  the  other  witness,  on  his  examination, 
testified  that  he  saw  the  testatrix  have  the  will  in  her  hand — whether 
she  read  it  or  not  he  did  not  remember — "  I  remember,"  he  continued, 
"  that  the  paper  was  handed  to  her  by  the  lawyer,  and  that  there  was 
some  sort  of  acknowledgment ;  I  cannot  say  what  it  was.  I  believe 
that  she  acknowledged  it  to  be  her  last  will,  but  I  have  no  recollection 
of  it  The  lawyer  said  it  was  her  will  in  her  presence  and  in  mine. 
I  heard  her  voice,  but  do  not  remember  what  she  said."  The  will 
was  sustained.  "  I  cannot,"  said  the  surrogate,  "  rely  upon  the  testi- 
mony of  this  witness  to  overcome  the  weight  which,  under  the  circum- 
stances of  the  case,  the  signature  of  Mr.  Bogardus  has  upon  my  mind. 
I,  therefore,  decide  that  this  will  was  properly  executeo,  and  1  admit 
it  to  probate."(d) 

Wnere,  however,  the  attesting  witnesses  state  facts,  (not  contradicted 
by  oth^  testimony,)  which  demonstrate  that  the  will  was  not  duly 
executed  and  attested,  and  there  are  no  circumstances  on  which  the 
court  can  found  an  inference  that  the  recollection  of  the  witnesses  is 
infirm  on  the  subject,  the  will  must  be  pronounced  against,  notwith- 
standing it  £bould  be  all  in  the  handwnting  of  the  deceased,  and  be 
signed  by  him,  and  profess  to  be  duly  attested.(c) 

THE  FORM  AND  LANGUAGE  OF  A  WILL 

The  law  has  not  made  requisite  to  the  validitv  of  a  will,  that  it  should 
assume  any  particul^ur  form,  or  be  couched  in  language  technically  ap* 
piopriate  to  its  testamentary  character.    It  is  sufficient  that  the  instru- 

Bttfler  y.  Bauan,  1  Barb.  S.  G.  Rep.  626,  538. 
U.  a.,  Hon.  David  B.  Ogden,  Sarrogata 
,  ,  In  Peebles  v.  Case  (2  Bradf.  Suit.  Rep.  226,)  there  were  two  wiDa  bearing  the  samB 
date,'  porporting  to  be  attested  by  the  same  witnesses,  and  hoih  in  the  handwriting  of  the 
deoedentF— one  was  recognixed  and  proved  by  both  the  witnesses)  but  they  denied  any 
knowle<^  of  the  othei^— the  latter  was  admitted  to  probate  as  the  laai  will,  notwithstanding 
tiie  dental  of  the  witnesses,  upon  evidence  of  handwriting,  identification  of  the  instroment  as 
recognized  by  the  decedent,  memoranda  in  the  handvrriting  of  the  deceased,  and  other  cir- 
eomstantial  evidence.  So  where  the  two  subscribing  witnesses  wera  the  only  witnesses 
produced  in  the  support  of  a  will,  and  one  of  tliem  was  discredited,  and  there  was  no  evi* 
dence  of  instnietions,  the  wiU  was  pronounced  for  on  the  evidence  of  the  single  witnesG^ 
coRoborated  by  the  probabilities  of  the  case.   Farmer  v.  Brock,  1  Deane,  187. 

(e)  InaieMatta-ofpnwingi^Wmo/BmmamtaAl>ram8,dec'd,  Brincker- 

hoff  V.  Remaen,  8  Paige,  488 ;  In  (he  Matter  of  proving  (he  WtU  of  Mungo  Cwrrie^  deceased^ 
«  cited  ante,  p.  87 ;  Bemeen  v.  Brinckerhof,  26  Wend.  326 ;  Chafee  v.  Bap.  Miss.  Con,,  10  Pai^je, 
86;  .Syoumv.  i>0iS^2(fiiR^,  4  8andf.Sup.CtRep.  10;  Xati^  v. i>u^,  1  Keman,  220 ;  Nodiing 
T.  AUCston,  14  Jur.  904 ;  2  Eng.  L.  and  £q.  Rep.  694.  See,  also,  Wms.  on  Ezrs.  p.  89 ;  Ex 
parte  Beers,  2  Btadl  Sorr.  Rep.  163;  WUsan  v.  EeUerkkf  lb.  427. 
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ment,  however  irregular  in  form  or  inartificial  in  expression,  discloses 
the  intention  of  the  maker  respecting  the  posthumous  destination  of  his 
property  ;(/)  and  if  this  appears  to  be  the  nature  of  its  contents,  any 
contrary  title  or  designation  which  he  may  have  given  to  it  will  be  dis- 
regftrded.(^) 

The  Ecclesiastical  Courts  in  England,  and  the  same  may  be  said  of 
the  Surrogates'  Courts  here,  do  not  confine  the  testamentary  disposition 
to  a  single  instrument ;  but  they  will  consider  several,  of  diflferent  na- 
tures and  forms,  as  constituting  altogether  the  will  of  the  deceased.(A) 
It  is  immaterial  in  what  language  a  will  is  written,  whether  in  English 
or  in  the  Latin,  French  or  any  other  tongue.(^) 

The  established  doctrine  of  the  authorities  and  cases,  previous  to  the 
Eevised  Statutes,  by  which  deeds,  indentures,  marriage  settlements^ 
drafts,  sketches  of  wills,  instructions  for  wills,  and,  indeed,  almost  any 
paper  writing,  were  admitted  as  valid  wills  of  personal  property,  can 
scarcely  be  considered  as  applicable  under  the  system  introduced  by 
the  Revised  Statutea  Such  instruments  or  papers  are  never  subscribed, 
published,  and  attested  with  the  formalities  prescribed  by  the  section 
of  the  statute,  which  has  been  examined  in  the  foregoing  pages,  and  a 
paper  not  so  executed  is,  under  the  present  law,  fatally  deficient  in  the 
essential  requisites  of  a  will. 

OP  THE  MATERIALS  WITH  WHICH  A  WILL  MAT  BE  WRITTEN,  AND  OF  THE 
PERSON  WHO  MAT  BE  THE  WRITER,  AND  HEREWITH  OP  A  WILL  PRE- 
PARED BT  A  LEGATEE. 

There  are  scarcely  any  restrictions  with  respect  to  the  materials  on 
which  or  by  which  a  testamentary  document  may  be  executed.  Thus, 
a  will  or  codicil,  or  any  part  thereof,  may  be  made  or  altered  in  pencil 
as  well  as  in  ink.(y)  The  alterations,  however,  must  be  executed,  pub- 
lished, and  attested,  in  conformity  with  the  statute ;  otherwise  they 
will  be  of  no  effect ;  which  amounts  to  a  republication  of  the  will. 

By  the  civil  law,  if  a  person  wrote  a  will  in  his  own  favor,  the  in- 
strument was  rendered  void.(^)  That  rule  has  not  been  adopted,  in  its 
full  extent  by  the  law  of  England  or  of  this  state,  which  only  holds 
that  where  the  person  who  prepares  the  instrument,  or  conducts  its 
execution,  is  himself  benefited  by  its  dispositions,  besides  being  subject 
to  the  general  rule,  that  the  oniui  prooandi  lies  in  every  case  upon 
the  party  propounding  a  will ;  he  must  satisfy  the  conscience  of  the 
court  that  the  instrument  so  propounded  is  the  last  will  of  a  £ree  and 

(f)  Vaughan  T.  Burfbrd,  3  BradC  Surr.  Rep.  78 ;  Carle  T.  UnderhtU,  lb.  101. 

uf)  1  Jarmaa  on  Wills,  1. 

{h)  Wms.  on  Exrs.  93,  and  cases  cited,  note  e.  In  the  case  of  the  last  will  and  testament 
of  Catharine  Macabee,  deceased,  before  the  surrogate  of  the  county  of  New  York,  one  wiU 
of  the  testatrix,  devising  her  real  estate  only,  but  appointing  an  ezecuior,  had  been  proved; 
afterwards,  two  other  instruments,  both,  however,  written  on  the  same  sheet  of  paper,  one 
dated  previously  and  the  other  subsequently  to  the  will  already  proved,  were  propounded 
for  probate,  and  the  surrogate  admitted  them  as,  together  with  the  will  already  proved,  con- 
stituting the  last  will  and  testament  of  the  real  and  personal  estate  of  the  testatrix.  Comp- 
beU  V.  Logan,  2  Brad£  Surr.  Rep.  90. 

(<)  Swinb.  pi  4,  sec.  26,  pi.  3.  0')  See  Wms.  on  Exrs.  96. 

{k)  Dig.  Lib.  48,  tit  10,  sec  16,  and  lib.  34,  sec.  8 ;  Wms.  on  Exra.  96;  4  Barb.  Sup.  Ct 
Bep.  398. 
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capable  testator.  This  beuefit  to  such  legatee  is  a  circumstance  which 
ought  generally  to  excite  the  suspicion  of  the  court,  and  calls  upon  it 
to  be  vigilant  and  jealous  in  examining  the  evidence  in  support  of  the 
instrument,  in  favor  of  which  it  ought  not  to  pronounce  unless  the 
suspicion  is  removed,  and  it  is  judicially  satisfied  that  the  paper  pro- 

Sounded  does  express  the  true  will  of  the  deceased.  Nor  does  the  Jaw 
et^rmine  that  the  act  is  absolutely  void,  even  though  the  person  draw- 
ing the  will  in  his  own  favor  is  the  confidential  agent,  or  attorney,  or 
adviser  of  the  testator.  All  that  can  be  truly  said  is,  that  if  a  person, 
whether  attorney  or  not,  prepares  a  will  with  a  legacy  to  himself,  it  is 
at  most  a  suspicious  circumstance,  of  more  or  less  weight,  according 
to  the  fects  of  each  p^ticular  case ;  in  some,  of  no  weight  at  all,  vary- 
ing according  to  the  circumstances :  for  instance,  the  quantum  of  the 
legacy,  and  the  proportion  it  bears  to  the  property  disposed  of,  and 
numerous  other  contingencies ;  but  in  no  case  amounting  to  n\ore  than 
a  circumstance  of  suspicion,  demanding  the  vigilant  care  and  circum- 
spection of  the  court  m  investigating  the  case,  and  calling  upon  it  not 
to  grant  probate  without  full  and  entire  satisfaction  that  the  instrument 
did  express  the  real  intentions  of  the  deceased.  And  in  such  cases, 
even  if  the  testator's  capacity  is  doubtful,  there  is  not  any  technical 
rule  which  requires  proof  that  the  will  has  been  read  to  or  by  the 
deceased,  or  that  it  was  prepared  from  instructions  given  by  him.  The 
court  would  naturally  look  for  such  evidence ;  in  some  cases  it  might 
be  impossible  to  establish  a  will  without  it,  but  it  cannot  in  every  case 
require  it  If  satisfied  that  the  instrument  contains  the  real  intentions 
of  the  testator,  although  there  is  no  proof  of  reading  over,  and  no  proof 
of  instructions,  it  will  grant  probate  of  it.(Z) 

OF  THE   EXECUTION  OF  WILLS  BY  BLIND    PERSONS,  AND  BY  PERSONS 

DEAF  AND  DUMB. 

Concerning  the  execution  of  the  will  of  a  blind  testator,  no  enact- 
ment is  made  in  the  statute ;  and  consequentljr  he,  as  well  as  others, 
must  comply,  as  far  as  he  is  able,  with  the  requisitions  of  a  statute  out 
of  which  he  is  not  excepted.  He  must  subscribe  the  will  in  the  pres- 
ence of  the  attesting  witnesses,  or  get  some  other  person  to  sign  his 
name  for  him,  and  acknowledge  that  signature  as  having  been  made 
by  him  or  by  his  direction  and  in  his  presence,  and  he  must  declare  the 
instrument  so  subscribed  to  be  his  last  will  and  testament,  and  request 
the  witnesses  to  sign  it  as  such.  The  suggestions  of  Chancellor  W  al- 
worth,  in  Chaffee  v.  The  Baptist  Missionary  uonveniio7i,{m)  for  the  execu- 
tion of  a  will  by  a  person  not  capable  of  reading  or  writing,  apply  with 
the  greatest  force  to  the  execution  of  a  will  by  a  blind  person :  "  It  would 
be  proper  that  the  whole  will  should  be  deliberately  read  over  to  him 
in  the  presence  and  hearing  of  the  witnesses,  and  the  fact  of  such  read- 
ing in  his  presence  should  be  stated  in  the  attestation  clause,  or  at  least 
the  witnesses  ought,  by  inquiries  of  the  testator  himself,  to  ascertain 

(0  Barry  v.  BuUin,  1  Curt.  63Y;  S.  C,  2  Moo.  P.  0.  0.  480;  Ingram  r.  Hyatt,  3  Hagg. 
466 ;  Weob.  on  Exrs.  96  to  101,  and  cases  cited;  CrispeU  y.  Dubois^  4  Barb.  Sup.  Ot  Rep. 
393 ;  Greviik  r.  Tylei,  7  E.  F.  Moo.  320;  WUaan  v.  Moran,  3  Bradf.  Sorr.  Bep.  172;  New- 
house  y.  Godwin,  17  Barb.  Sup.  Ct  Bep.  236. 

(m)  10  Paige,  90. 
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the  &ct  that  lie  was  Aillj  apprised  of  the  contents  of  the  instrament 
which  he  executed  and  pablished  as  his  will,  as  well  as  that  he  was  of 
competent  undeiBtanding  to  make  a  testamentary  disposition  of  his 
property.'Xn)  The  attesting  wrtnesses  mnst^  of  conise,  sign  their  names 
as  witnesses,  as  in  the  ordinary  case. 

There  has  heretofore  been  occasion  to  remark,  in  the  course  of  the 
consideration  of  the  several  provisions  of  the  statute,  that  persons  not 
able  to  speak,  in  which  description  may  be  included  deaf  and  dumb 
persons,  may  make  an  acknowledgment  of  subscription  or  a  publica- 
tion of  a  will  by  signa(o)  But  the  greatest  pains  and  caution  are  de- 
manded in  these  cases,  in  order  satis^torilv  to  ascertain  and  establish 
that  the  testator  is  mentally  competent  to  the  execution  of  a  will,  and 
that  he  fully  comprehends  the  nature  of  the  act  he  is  about  performing, 
and  the  disposition  of  his  property  made  by  the  alleged  testamentaiy 
instrument. 

OF  NUNCUPATIVB  WILLS. 

A  nuncupative  testament  is  where  the  testator,  without  any  writing, 
doth  declare  his  will,  before  a  sufficient  number  of  witnes3es.(p)  Before 
the  Statute  of  Frauds,  it  was  of  as  great  force  and  efficacy  (except  for 
lands,  tenements,  and  hereditaments)  as  a  written  testament.(^)  But 
as  wills  of  this  description  are  liable  to  great  impositions,  and  may 
occasion  many  perjuries,  that  statute  (29  Car.  U,  ch.  3)  laid  them  und^ 
several  restrictions,  except  when  made  by  "  any  soldier  being  in  actual 
military  service,  or  any  mariner  or  seaman  being  at  sea."(^)  The  stat- 
ute of  this  state,  ^'  to  reduce  the  laws  concerning  wills  into  one  statute,'* 
passed  February  20th,  1801,(*)  copied  substantially  all  the  restrictions 
of  the  29  Car.  II,  upon  the  making  of  nuncupative  wills ;  and  so  did  the 
act  ^'concernine  wills,"  passed  March  6th,  1813,(0  and  both  contained 
the  provision  that  soldiers  in  actual  military  service,  and  mariners  or 
seamen  beini?  at  sea,  might  dispose  of  their  personal  estates  in  the  same 
manner  as  if  those  acts  had  not  been  pa^ed.  Those  two  statutes  of 
this  state  have  long  since  ceased  to  exist,  and  in  their  place,  on  the 
revision  of  the  statutes,  which  took  effect  in  1830,  the  present  statute 
"  of  wills  and  testaments  of  real  and  personal  property,  and  the  proof 
of  them,"  was  enacted.  With  respect  to  nuncupative  wills,  that  stat- 
ute provides  as  foUows : 

Sec."  19.  [Sec.  22.]  No  nuncupative  or  unwritten  will,  bequeathinff 
personal  estate,  shall  be  valid,  unless  made  by  a  soldier  while  in  actual 
military  service,  or  by  a  mariner  while  at  sea.(u) 

(n)  See,  aUo,  Weir  y.  IMz  Geraid,  2  Bradt  Suit.  Rep.  42.  (o)  See  ante,  pp.  '79,  99. 

{p)  Swinb.  pt.  1,  Bee.  12,  pL  1 ;  Godolph.,  pt  1,  ch.  4,  sec.  6 ;  1  Bac.  Abr.  305,  tit  WUb 
mud  Tssiammte,  D, 
(q)  SmQb.,  pt  1,  sea  12,  pL  3 ;  Godolph.,  pt  1,  ch.  4,  sea  6. 

M  See  2  Black.  Gomm.  600;  4  Kent's  Comm.  516;  Evhbard  y,  Hubbard,  12  Barb.  Sap. 
Ot  Rep.  153-4;  3.  (7.,  on  appeal,  4  Seld.  196 ;  Ex  parte  ThOmpeon,  4  Bradf.  Surr.  Rep.  164. 
Kent  and  Radcliisrs  Revision,  vol  1,  p.  181,  ch.  9,  sees.  14  and  15. 
Van  Ness  and  Woodworth's  Revision,  vol.  1,  p.  367,  ch.  23,  sees.  14  and  16. 
2  R.  3.  60 ;  3  R.  S.  (5th  ed.)  141.  There  is  a  marked  inconsistency  between  this  seo- 
tion  of  the  statute,  and  the  40th  section,  already  treated  of.  This  section  allows  of  unwrit- 
ten wills  of  personal  estate  in  the  cases  specified,  but  the  40th  section,  in  express  terms^ 
piefloribes  that  **  Every  last  will  and  testament  of  real  or  personal  property,  or  both,  shall  be 
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In  respect  to  all  but  the  two  classes  of  soldiers  and  mariners,  the 
right  to  transmit  personal  property,  by  means  of  an  unwritten  wiU, 
was  first  greatly  circumscribed,  and  then  taken  away  altogether.  The 
imminent  dangers,  the  diseases,  disasters,  and  sudden  death,  which 
constantly  beset  soldiers  and  sailors ;  the  utter  inability  oftentimes  to 
find  the  time  or  the  means  to  make  a  deliberate  and  written  testament- 
ary disposition  of  their  effects,  seem  at  all  times  to  have  made  them  a 
proper  exception  to  the  operation  of  a  rule,  which  the  wisdom  of  later 
times  has  found  it  expedient,  if  not  absolutely  obligatory,  to  apply  to 
all  others.(t;) 

In  England,  by  the  new  Statute  of  Wills,  (1  Vict.  ch.  26,)  nimcu- 
patiye  wills  (or  other  testamentary  dispositions)  are  altogether  rendered 
invalid.  The  exception,  however,  in  favor  of  soldiers  and  mariners,  is 
continued  by  the  11th  section  of  the  statute,  which  provides  and  en- 
acts that  "  any  soldier,  being  in  actual  military  service,  or  any  mariner 
or  seaman,  being  at  sea,  may  dispose  of  his  personal  estate  as  he  might 
have  done  before  the  making  of  this  act." 

This  privilege,  as  it  respects  soldiers,  has  been  held  to  be  confined, 
by  the  insertion  of  the  words  "  actual  military  service,"  to  those  who 
are  <m  an  expedition  ,\  and,  consequently,  it  has  been  decided  that  the 
will  of  a  soldier,  made  while  he  was  quartered  in  barracks,  is  not 
privileged.(t£;) 

With  respect  to  the  exception  of  "  any  mariner  or  seaman,  being  at 
sea,"  in  a  case  where  the  testator  was  commander-in-chief  of  the  naval 
force  at  Jamaica,  but  lived  on  shore  at  the  official  residence  with  his 
fisunily,  it  was  held  that  he  did  not  come  within  the  exception ;  for  that 
he  was  not  **  at  sea"  within  the  meaning  of  that  expression  in  the  act ; 
and,  consequently,  that  a  nuncupative  will,  made  by  him  on  shore,  was 
invalid.(x)  But  in  a  late  case,  on  motion,(y)  the  unattested  will  of  a 
seaman — who,  while  on  board  of  a  vessel  lying  in  the  harbor  of  Buenos 
Avres,  on  the  4th  of  November,  1839,  obtained  leave  to  go  on  shore, 
wnere  he  met  with  an  accident,  and  was  thereby  so  severely  injured 
that  he  died  on  shore  on  the  9th — was  admitted  to  probate  as  being 
within  the  exception ;  and  the  court  distinguished  the  case  firom  that 

execated  and  attested  in  the  following  manner ;"  and  then  follows  the  enumeration  of  the 
fcrmalities  which  have  been  considered,  utterly  incompatible  with  the  making  of  unwritten 
wills,  and  distinctly  and  irresistibly  implying  that  the  will  must  be  in  writing.  And  if  the 
latter  eeccion  is  paramount  to  the  previous,  nuncupatlTe  or  unwritten  wills  are  entirely 
abolished.  The  plan  proposed  by  the  revisers  was  consistent  in  all  its  parts.  Wills  of  per- 
sonal property  were  to  be  executed  as  formerly,  nuncupative  wills  were  to  be  allowed  only 
in  the  cases  of  seamen  and  soldiers,  and  wills  of  real  estate  were  to  be  in  writing,  and  exe- 
cuted with  substantially  the  same  formalities  as  were  prescribed  by  the  Statute  of  Frauds. 
(Bee  3  B.  and  or.  S.  (2d.  ed)  Appendix,  627,  629.)  The  legislature,  having  determined  to 
reqniFe  wills  of  real  and  willis  of  personal  property  to  be  executed  in  the  same  manner,  seem 
to  have  forgotten  that  they  had  already,  adopting  a  part  of  the  plan  of  the  revisers,  allowed 
of  unwritten  wills  in  certain  cases,  and  framed  a  section  which,  by  necessary  implication, 

J  ires  wills  to  be  in  writing  in  all  cases. 
\  12  Barb.  Sup.  Ct  Rep.  156,  per  Brown,  J. 
)  Drummond  v.  Parish^  3  Curt.  622;   Whiie  v.  Repton,  3  Curt  818.    See  In  (he  Goods 
hipps^  2  Curt  368 ;  In  the  Goods  ofJohnaofiy  2  Ourt.  341 ;  Wm&  on  Exrs.  102 ;  Eerheri 
T.  ffer&rtj  1  Deane,  10. 
(x)  The  Earl  of  Euaion  v.  Seymour,  dtodper  curiam,  2  Curt  339;  8  Curt  630. 
(jif)  ^ihe  Goods  of  Lay,  2  Curt  376. 
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just  cited,  where  the  testator  was  living  on  shore  at  Jamaica,  only 
occasionally  going  on  board  his  ship ;  but  this  was  to  be  regarded  as 
the  will  of  a  seaman  "  at  sea,"  although  the  deceased  was  not  actually 
on  board  ship  at  the  time  the  will  was  made. 

In  the  recent  case  of  Hubbard  v.  Hubbard,{z)  in  this  state,  the  testa- 
tor was,  at  the  time  of  his  death  master  of  a  coasting  vessel  employed 
in  the  transportation  of  coal  from  the  city  of  Philadelphia  to  one  of 
the  eastern  ports,  and  the  alleged  testamentary  words  were  spoken  by 
him  on  board  of  the  vessel  in  ms  last  illness,  while  the  vessel,  with  her 
cargo  on  board,  was  lying  at  anchor,  wind  bound,  at  the  mouth  of 
Delaware  Bay,  under  the  breakwater,  and  about  a  mile  distant  from 
the  main  land,  and  three  miles  from  the  nearest  settlement ;  and  the 
place  where  the  vessel  lay,  the  bay  between  Capes  May  and  Henlopen, 
IS  eighteen  miles  wide,  and  the  tide  ebbs  and  flows  six  feet :  it  was 
held  that  the  testator  was  a  mariner  "  at  sea,"  within  the  meaning  of 
the  terms  of  the  statute. 

And  where  the  cook  on  board  of  a  steam-ship,  while  lying  at  the 
wharf  in  the  harbor  of  Bremen,  made  certain  testamentary  declara- 
tions, it  was  held  that  he  came  within  the  meaning  of  the  privilege 
provided  by  the  statute,  and  that  those  expressions  were  entitled  to 
probate  as  his  nuncupative  will.(a) 

As  to  the  construction  of  the  words  "  mariner  or  seaman  "  in  the 
exception  in  the  English  act,  it  has  been  held  that  the  purser  of  a  man 
of  war  is  within  this  description,  and  it  should  seem  that  it  includes 
the  whole  service,  ^-pplying  equally  to  superior  officers,  up  to  the 
commander-in-chief,  as  to  a  common  seaman  oeing  at  sea.  And  it  has 
also  been  held  to  apply  to  merchant  seamen.(6)  In  Hubbard  v.  Huhbard, 
in  this  state,  above  cited,  the  testator  was  the  master  of  the  vessel,  and 
in  the  merchant  service;  and  in  the  case  of  Thompson,  as  is  above 
stated,  he  was  the  cook  of  the  steam-ship.  In  the  Admiralty  law, 
women,  as  well  as  men,  employed  on  boara  of  a  vessel  to  promote  the 
purposes  of  the  voyage,  are  mariners.(c) 

The  right,  however,  of  a  soldier  in  actual  military  service,  or  of  a 
mariner  at  sea,  to  make  an  unwritten  will,  is  not  an  unqualified  right, 
which  may  be  exercised  under  all  circumstances.  As  the  making  of 
such  wills  can  only  be  justified  upon  the  plea  of  necessity,  so  they  will 
only  be  tolerated  when  made  in  exiremis,(d) 


t 


fz)  12  Bdrb.  Sup.  Ot.  Rep.  148;  S.  C,  on  appeal,  4  Selden,  196. 

(a)  In  the  mailer  of  Thompson,  4  Bradf.  Surr.  Bep.  154. 

{h)  Wms.  on  Ezra.  103,  and  cases  cited. 

(c)  Benedict's  Admiralty,  168.  In  England,  notwithstanding  the  general  provisions  of  the 
act,  it  has  been  held  that  a  minor  may  make  his  will  if  he  falls  within  the  exception  as  being 
'*  in  actual  military  service,"  kc,  the  words  of  the  clause  being  "  any  soldier,"  &c.  Jn  the 
Goods  of  Farqvhar,  4  Notes  of  Cases,  651,  652;  Wms.  on  Exrs.  103. 

{d)  12  Barb.  155-6.  Mr.  Surrogate  Bradford,  however,  upon  this  point,  pronounces  the 
law  as  follows:  "  As  well  because  the  wills  of  soldiera  and  marinera  were  excepted  from 
the  operation  of  the  provisions  of  the  statute  of  frauds,  as  for  the  reason  and  ground  of  the 
exception,  and  the  peculiar  character  of  the  military  testament,  it  was  never  held  requisite 
that  these  nuncupations  should  be  made  during  the  last  sickness."  Ex  parte  Thompson^ 
4  Bradf.  Surr.  Rep.  154,  160. 

As  this  point  was  not  involved  in  HvJbbard  v.  HvJbbard^  the  Court  of  Appeal^  did  not  pass 
npon  it  on  the  appeal  in  that  case. 
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The  statute  does  not  any  where  prescribe  the  circumstances  which 
must  attend  the  speaking  of  the  words,  or  the  formalities  requisite  to 
be  observed,  to  render  valid  a  nuncupative  or  unwritten  will.  The 
very  essence  of  the  privilege  consists  in  the  absence  of  all  ceremonies 
as  legal  requisites.(c)  The  common  law,  in  respect  to  these  matters,  is, 
therefore,  the  guide  in  such  cases.  It  is  laid  down  by  an  authority, 
that  a  will  by  word  or  without  writing  is  where  a  man  is  sick,  and  for 
fear  that  death  or  want  of  memory  or  speech  should  surprise  him, 
that  he  should  be  prevented,  if  he  staved  the  writing  of  his  testament, 
desires  his  neighbors  and  friends  to  bear  witness  of  his  last  will,  and 
then  declares  the  same  presently  by  word  before  them.(/)  But  it 
seems  the  rogaiio  testium^  or  calling  \ipon  persons  to  bear  witness  to 
the  act,  is  not  necessary.  Thus,  in  Hubbard  v.  Hubbard^  above  cited, 
the  testator  was  asked  by  the  mate  of  the  vessel,  who  was  one  of  the 
witnesses  to  the  will,  whether  he  had  a  will ;  he  said  no,  that  he  had 
had  one,  but  that  it  was  destroyed.  He  was  then  asked  by  the  mate, 
what  disposition  he  wished  to  make  of  his  property ;  he  replied,  **  I 
want  my  wife  to  have  all  my  personal  property-."  The  three  other 
witnesses  who  were  examined,  severally  stated  that  they  were  present 
when  the  mate  put  the  questions  to  the  testator  as  to  whether  he  had 
a  will,  and  what  disposition  he  wished  to  make  of  his  property,  and 
that  they  heard  him  give  the  answer  as  above  stated.  They  all  testi- 
fied that  the  testator  was  of  sound  mind  and  memory  at  the  time,  and 
not  under  any  restraint.  And  it  was  held  that  the  proof  established  a 
valid  nuncupative  will.  The  case  probably  furnisries  a  fair  example 
of  the  application  of  the  rules  of  the  common  law  to  wills  of  this 
nature,  and  presents  the  utmost  limits  within  which  those  rules  allow 
of  such  a  testamentary  disposition  of  property. 

OF  THE  REVOCATION  OF  WILLS. 

There  has  already  been  occasion  to  observe  that  a  will  is,  in  all  cases 
whatever,  a  revocable  instrument.  For,  though  a  man  make  his  testa- 
ment and  last  will  irrevocable  in  the  strongest  and  most  express  terms, 
yet  he  may  revoke  it,  because  his  own  act  and  deed  cannot  alter  the 
judgment  of  the  law  to  make  that  irrevocable  which  is,  of  its  own  nature, 
revocable.(^)  A  will  is,  therefore,  said  to  be  ambulatory  until  the  death 
of  the  testator.(A) 

It  has  already  been  stated  that  a  mutual  and  conjoint  will  is  un- 
known to  the  testamentary  law.(i)  One  ground  of  objection  to  such 
an  instrument  as  testamentary,  is  its  irrevocability.  However,  such  a 
wiU  may,  it  should  seem,  in  some  cases,  be  enforced  in  equity  as  a  com- 

(e)  Ex  parte  Thompson^  4  Bradf.  Sarr.  Rep.  154,  160.  See,  also,  Bubbard  v.  Hubbard^  4 
Seld.  196,  201. 

(/)  7  Bac.  Abr.  305,  tit  WiUa  and  Testaments,  D,  It  will  occur  to  the  reader  that  a  will 
in  writing,  not  executed  with  the  solemnities  prescribed  by  the  statute  for  the  execution  of 
wills  generally,  may,  when  made  by  a  soldier  in  actual  service  or  a  sailor  at  sea,  be  valid  as 
8  nuncapative  wUL    See  Harhert  v.  Herbert,  1  Deane,  10. 

{a)   Vynior's  Case,  8  Co.  82,  a;  Swinb.,  pt  7,  sec.  14,  pL  2. 

(h)  See  Wms.  on  Exrs.  109.  (t)  Ajiie,  p.  53 
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pact,  and  such  a  case  was  referred  to  and  considered  in  a  note  at  a  pre- 
vious page  in  the  second  edition  of  this  work,  in  connection  with  the 
subject  of  mutual  wills.(y) 

The  following  statutory  provisions  relate  to  the  revocation  of  wills : 

Sec.  37.  [Sec.  42.]  No  will  in  writing,  except  in  the  cases  herein- 
after mentioned,  nor  any  part  thereof,  shall  oe  revoked  or  altered, 
otherwise  than  by  some  other  will  in  writing,  or  some  other  writing  of 
the  testator,  declaring  such  revocation  or  alteration,  and  executed  with 
the  same  formalities  with  which  the  will  itself  was  required  by  law  to 
be  executed,  or  unless  such  will  be  burnt,  torn,  canceled,  obliterated, 
or  destroyed,  with  the  intent  and  for  the  purpose  of  revoking  the  same^ 
by  the  testator  himself  or  bv  another  person  in  his  presence,  by  his 
direction  and  consent ;  and  when  so  done  by  another  person,  the  direc- 
tion and  consent  of  the  testator,  and  the  fact  of  such  injury  or  destruc- 
tion, shall  be  proved  by  at  least  two  witnesses.(A) 

Sec.  38.  [Sec.  43.]  If,  after  the  making  of  any  will,  disposing  of  the 
whole  estate  of  the  testator,  such  testator  shall  marry,  and  have  issue 
of  such  marriage,  born  either  in  his  lifetime  or  after  his  death,  and  the 
wife  or  the  issue  of  such  marriage  shall  be  living  at  the  death  of  the 
testator,  such  will  shall  be  deemed  revoked,  unless  provision  shall  have 
been  made  for  such  issue  by  some  settlement,  or  unless  such  issue  shall 
be  provided  for  in  the  will,  or  in  such  way  mentioned  therein  as  to 
show  an  intention  not  to  make  such  provision;  and  no  other  evidence 
to  rebut  the  jDresumption  of  such  revocation  shall  be  received. 

A  will  executed  by  an  unmarried  woman,  shall 
by  her  subsequent  marriage. 

Sec.  40.  [Sec.  45.]  A  bond,  agreement,  or  covenant,  made  for  a  valu- 
able  consideration,  by  a  testator,  to  convey  any  property  devised  or 
becjueathed  in  any  will  previously  made,  shall  not  be  deemed  a  revo- 
cation of  such  previous  devise  or  bequest,  either  at  law  or  in  equity ; 
but  such  property  shall  pass  by  the  devise  or  bequest,  subject  to  the 
same  remedies  on  such  bond,  agreement,  or  covenant,  for  a  specific  per- 
formance or  otherwise,  against  me  devisees  or  legatees,  as  might  be  had 
by  law  against  the  heirs  of  the  testator,  or  Ins  next  of  kin,  if  the  same 
had  descended  to  them.(/) 

Sec.  41.  [Sec.  46.]  A  charge  of  incumbrance  upon  any  real  or  per- 
sonal estate,  for  the  purpose  of  securing  the  payment  of  money,  or  the 
performance  of  any  covenant,  shall  not  be  deemed  a  revocation  of  any 
will  relating  to  the  same  estate,  previously  executed ;  but  the  devises 
and  legacies  therein  contained,  snail  pass  and  take  effect,  subject  to 
such  charge  or  incumbrance. 

Sec.  42.  [Sec.  47.]  A  conveyance,  settlement,  deed,  or  other  act  of 
a  testator,  by  whi«h  his  estate  or  interest  in  property,  previously  de- 
vised or  bequeathed  by  him,  shall  be  altered,  but  not  wholly  divested ; 
shall  not  be  deemed  a  revocation  of  the  devise  or  bequest  of  such 

(j)  Law  of  SuiTog;ates,  &•.,  2d  ed.,  p.  46,  note  u;  Ihrfour  v.  Pereiira^  1  Pick.  419.  See, 
alao^  WaipoU  v.  Lord  Orford.  3  Vee.  402;  1  Add.  278 ;  Jurid.  Arg.  272;  2  Jurid.  Bx.  101 ; 
Wms.  on  Exre.  109, 110;  Day,  exparUj  1  Bradf:  Suit.  Rep.  476;  in  the  Goods  o/Sirao$ff,  1 
Deane,  ^;  In  the  Goods  of  Ramt,  1  Swabey  and  Tristram,  144. 

(k)  2  R.  a  64;  3  R.  S.  (5th  ed.)  144. 

(0  2  R.  a  64;  3  R.  S.  (5th  ed.)  145. 


Sec.  39.  [Sec.  44. 
be  deemed  revoked 
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property "]  but  sucTi  devise  or  bequest  shall  pass  to  the  devisee  or  lega- 
tee the  actual  estate  or  interest  of  the  testator,  which  should  otherwise 
descend  to  his  heirs,  or  pass  to  his  next  of  kin;  unless,  in  the  instra- 
ment  by  which  such  alteration  is  made,  the  intention  is  declared,  that 
it  shail  operate  as  a  revocation  of  such  previous  devise  or  bequest. 

Sec.  43.  [Sec.  48.]  But  if  the  provisions  of  the  instrument  by  which 
such  alteration  is  made,  are  wholly  inconsistent  with  the  terms  and 
nature  of  such  previous  devise  or  bequest,  such  instrument  shall  operate 
as  a  revocation  thereof,  unless  such  provisions  depend  on  a  condition 
or  contingency,  and  such  condition  be  not  performed,  or  such  contin* 
gency  do  not  happen.(m) 

Sec.  44.  £Sec.  4^.]  Whenever  a  testator  shall  have  a  child  born  after 
the  making  of  his  will,  either  in  his  lifetime  or  after  his  death,  and 
shall  die,  leaving  such  child,  so  after  bom,  unprovided  for  by  any  set- 
tlement, and  neither  provided  for,  nor  in  any  way  mentioned  in  his 
will,  every  such  child  shall  succeed  to  the  same  portion  of  the  father*s 
real  and  personal  estate,  as  would  have  descended  or  been  distributed 
to  such  child  if  the  &ther  had  died  intestate,  and  shall  be  entitled  to 
recover  the  same  portion  from  the  devisees  and  legatees,  in  proportion 
to  and  out  of  the  parts  devised  and  bequeathed  to  them  by  such 
will.(w) 

S«5.  48.  [Sec.  53.]  If,  after  the  making  of  any  will,  the  testator  shall 
duly  make  and  execute  a  second  will,  the  destruction,  canceling,  or 
revocation  of  such  second  will,  shall  not  revive  the  first  will,  unless  it 
appear  by  the  terms  of  such  revocation  that  it  was  his  intention  to  re- 
vive and  give  effect  to  his  first  will,  or  unless,  after  such  destruction, 
canceling,  or  revocation,  he  shall  duly  republish  his  first  will.(o) 

The  following  section  of  the  Eevised  Statutes  also  has  a  bearing 
upon  the  subject  of  the  revocation  of  wills: 

Sec  90.  fSec,  67.]  No  will  of  any  testator  who  shall  die  after  this 
chapter  shall  take  effect  as  a  law,  (31st  December,  1829,)  shall  be  al- 
lowed to  be  proved  as  a  lost  or  destroyed  will,  unless  the  same  shall 
be  proved  to  have  been  in  existence  at  the  time  of  the  death  of  the 
testator;  or  be  shown  to  have  been  fraudulently  destroyed  in  the  life- 
time of  the  testator ;  nor  unless  its  provisions  shall  be  clearly  and  dis- 
tinctly proved,  by  at  least  two  credible  witnesses — a  correct  copy  or 
draft  being  deemed  equivalent  to  one  witness.(  j?) 

The  whole  subject  of  the  revocation  of  wills  is  now  regulated  by 
statute,  and  a  revocation  is  not  effectual  unless  the  statute  has  been 
complied  with.(2)  A  mere  intention  to  revoke,  however  well  authen- 
ticated, or  however  defeated,  is  not  sufficient  Intention,  to  be  effectual, 
must  be  actually  carried  into  execution.  Nor  will  the  prevention  of 
the  execution  of  a  codicil,  by  improper  means,  operate  to  invalidate 
the  wiU.  Thus,  where  the  testator,  having  desired  to  make  a  codicil 
to  his  will,  in  order  to  enlarge  the  provisions  in  favor  of  his  daughter, 
and  his  son,  who  took  the  chief  share  under  the  will,  and  who  had  the 
custody  of  that  instrument,  refused  to  produce  the  will  at  the  request 


! 


m)  2  R.  a  65;  3  R.  S.  (5th  ed.)  145.  (n)  lb.  65;  3  R.  S.  (5th  ed.)  145. 

o)  2  R.  S  66;  3  R.  S.  (5th  ed.)  146.  (p)  2  R.  &  68;  3  R  S.  (5th  ed.)  153. 

(q)  See  McLoikey  v.  RM,  4  BradT.  Surr.  Rep.  334. 
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of  the  testator,  to  enable  him  to  have  the  codicil  prepared,  it  was  held 
that  the  will  was  not  thereby  revoked.(r) 

Again :  where  a  will  has  been  executed  according  to  the  law  of  the 
donaicil  of  the  testator  and  the  law  of  the  place  where  made,  the  sub- 
sequent change  of  domicil  by  the  testator  to  a  place  by  the  law  of  which 
different  forms  are  required,  will  not  work  a  revocation  of  the  will.(s) 

It  may  be  added  that  the  cases  establish  the  doctrine  that,  upon  a 
question  of  revocation,  no  declarations  of  the  testator  are  admissible, 
except  such  as  accompany  the  act  by  which  it  is  alleged  the  will  is  re- 
voked ;  such  declarations  being  then  received  as  a  part  of  the  resgesia^ 
for  the  purpose  of  showing  the  intent  of  the  act.(/) 

REVOCATION  BY  A  SUBSEQUENT  TESTAMENTARY  DISPOSITION. 

"Concerning  the  making  of  a  later  testament,"  says  Swinburne, (%•) 
'^  so  large  and  ample  is  the  liberty  of  making  testaments,  that  a  man 
may,  as  oft  as  he  will,  make  a  new  testament,  even  until  his  last  breath; 
neither  is  there  any  cautel  under  the  sun  to  prevent  this  liberty  ;  but 
no  man  can  die  with  two  testaments,  and,  therefore,  the  last  and  newest 
is  of  force ;  so  that,  if  there  were  a  thousand  testaments,  the  last  of  all 
is  the  best  of  all,  and  makes  void  the  former. "(<;) 

With  respect  further  to  revocation,  by  a  subsequent  will,  as  provided 
by  the  42d  section  of  the  statute,  it  is  to  be  observed  that  a  subsequent 
will  does  not  revoke  a  former  one,  unless  it  contains  a  clause  of  revo- 
cation or  is  inconsistent  with  it  Thus,  in  Aelson  v.  McQi^'eri^{w)  the 
will  offered  for  probate  was  dated  and  executed  in  July,  18i52,  and  the 
evidence  fully  established  the  fact  of  the  due  execution  of  a  testament* 
ary  paper  by  the  decedent  in  1887.  which  was  not  fortncomiug ;  but 
the  parties  entirely  failed  in  showing  that  the  latter  was  a  revocation 
of  the  will  of  July,  1832,  or  that  it  was  inconsistent  with  that  will  in 
any  respect,  and  the  prior  will  was  sustained.  And  where  the  last  will 
is  mconsistent  with  the  former  will,  in  some  of  its  provisions  merely, 
it  is  only  a  revocation  pro  tanto,{x)  Thus,  several  testamentary  papers, 
all  duly  executed  at  aifierent  dates,  but  not  containing  any  clause  of 
revocation,  may  all  be  admitted  as  together  constituting  the  last  will  of 
the  decedent.  And  so  it  was  determmed  in  the  case  of  the  will  of 
Catharine  Macabee,  deceased,  betore  the  surrogate  of  tiie  county  ot "New 
York,(a)  where  a  will  disposing  of  tue  testatrix's  real  estate  only,  but 

(r)  Leayoraft  v.  Simmons^  3  BmdC  Suit.  Rep.  35. 

{a)  Hwd  V.  Mootrie^  3  BradC  Surr.  i:cp.  .322. 

(t)  Waterman  agat.  Whitney,  1  Kernan,  162.  («)  Part  Y,  sec  14,  pL  1, 

(v)  In  Bryan  v.  WhUe^  (14  Jur.  919 ;  5  Eug.  L.  and  £q.  579,)  the  testator  died  on  the 
25th  of  August,  leaving  two  wills  of  tlie  23d  and  24th  of  that  month,  of  a  totallj  diffeient 
tenor ;  and  the  wiU  of  the  24th  bad  no  words  ot  attestation,  although  Uie  prior  will  had  a  fiiU 
attestation  clause.  Upon  the  evidence  in  the  case  it  was  held,  that  the  presumpiiuns  arising 
against  the  last  will,  from  the  impruhabiiity  of  iwo  wills  on  two  successive  dajS)  and  other 
circumstances,  were  rebutted,  and  the  last  will  alone  was  established. 

(w)  3  Barb.  Ch.  Rep.  158,  164. 

\x)  Brant  v.  WUnon^  8  Cow.  56.  But  see  Plenty  v.  West,  1  Robert  264;  9  Jur.  468;. 
Pieiiiy  V.  West,  17  Jur.  9 ;  22  Law  J.  Rep.  (N.  S.)  Ciianc.  185 ;  15  Eug.  L.  and  £q.  Rep.  283 ; 
Richards  v.  QvsaCa  Proctor j  18  Jur.  540;   CtUio  v.  Gtlbert,  lb.  560. 

(a)  February,  1852,  Hon.  A.  W.  Bradl'ord,  Surr. ;  CampbtU  v.  Logan,.  2  Brad£  Suit.  Bap. 
90.    Bee»  also,  Bicharda  v.  ^ueenV  Proctor,  18  Jur.  540. 
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appointing  an  executrix,  had  already  been  admitted  to  probate,  and  a 
subsequent  will,  disposinff  of  personal  property,  without  any  clause  of 
revocation,  was  afterwards  offered  for  probate,  and  was  admitted,  as, 
together  with  the  former,  constituting  the  last  will  and  testament  of 
the  testatrix.  And  whether  the  provisions  of  the  two  or  more  wills, 
under  these  circumstances,  were  inconsistent  with  each  other,  would 
probably  be  left  to  be  determined  by  a  court  of  construction. 

Mere  proof  of  the  execution  of  a  subsequent  will,  then,  is  not  suffi- 
cient to  invalidate  a  prior  will.  There  must  be  proof  of  a  clause  of 
revocation  or  of  contrary  or  inconsistent  provisions.  And  where  the 
contents  of  the  last  will  cannot  be  ascertained,  it  is  not  a  revocation  of 
the  former  will.  This  was  decided  by  the  Court  of  King's  Bench,  in 
England,  more  than  one  hundred  and  fifty  years  ago,  in  the  case  of 
HiUchins,  lessee  of  Nosworthy^  v.  BassetL{b)  And  that  decision  was  sub- 
sequently affirmed  upon  a  writ  of  error  in  the  House  of  Lords.(c)  In 
the  subsequent  case  of  Harwood  v.  Ooodright^d)  which  came  before  the 
Court  of  Eang's  Bench  in  1774,  it  was  held  that  a  former  will  was  not 
revoked  by  a  subsequent  one,  the  contents  of  which  could  not  be  ascer- 
tained ;  although  it  was  found,  by  a  special  verdict,  that  the  disposition 
which  the  testator  made  of  his  property  by  the  last  will,  was  different 
from  that  made  by  the  first  will,  but  in  what  particulars  the  jurors 
could  not  ascertain.  This  case  also  was  carried  to  the  House  of  Lords 
upon  a  writ  of  error ;  and  the  judgment  of  the  Court  of  King's  Bench 
was  affirmed.  As  these  two  decisions  of  the  court  of  dernier  resort  in 
England  were  previous  to  the  Revolutipn,  they  conclusively  settle  the 
•law  on  the  subject  here.(e) 

But  in  Simmons  v.  Simmons,{f)  where  there  were  three  wills  exe- 
cuted at  intervals,  and  neither  of  the  latter  two  contained  any  clause  of 
revocation,  but  the  will  of  latest  date  and  execution  made  a  complete 
disposition  of  all  of  the  property  of  the  testator,  it  was  held  that  the 
last-mentioned  will  was  inconsistent  with  the  valid  existence  of  any 
prior  will ;  that  by  disposing  of  all  the  property  of  the  testator,  it 
worked  a  revocation  of  the  wills  previously  executed,  and  that  it  alone 
was  entitled  to  probate  by  the  surrogate,  as  the  last  will  and  testament 
of  the  deceased.  And  a  will  duly  executed,  which  in  terms  revokes 
all  former  wills  and  appoints  executors,  is  a  valid  revocation  of  a 
former  will,  disposing  of  a  part  of  the  testator's  property,  although  the 
will  containing  such  clause  of  revocation  makes  no  disposition  of  the 
property  embraced  in  the  former  w\\\.{g) 

The  dispositions  of  a  will  arc  not  to  be  disturbed  by  a  codicil,  further 
than  is  absolutely  necessary  to  give  it  effect.(A)  And  in  the  absence 
of  express  words  of  revocation,  the  provisions  of  a  codicil  are  never 
construed  as  revoking  those  of  the  will,  unless  they  are  so  entirely  re- 


(b)  Comb.  Rep.  90 ;  3  Mod.  203,  S,  G, 

(c)  See  Bungerfinrd  v.  Nosworthy^  Sbow.  Cases  in  Pari  146. 

!d)  Cowper*8  Rep.  87. 
e)  See  ihe  judgment  of  Chancellor  Walworth  in  NeUon  y.  MOiffertf  3  Barb.  Ch.  Bep. 
162,  166. 
(/)  26  Barb.  Supw  Ct.  Bep.  68. 
(a)  Jn  the  MaUer  of  Thompson^  11  Paige,  463. 
(h)  Kane  y.  Asior'9  ExeaUora^  6  Sandi'.  Sup.  Ct.  Bep,  467, 
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pugnant  that,  to  give  effect  to  those  of  the  codicil,  those  of  the  will 
must  wholly  fail.(t) 

If  two  inconsistent  wills  be  found  of  the  same  date,  or  without  any 
date,  and  no  evidence  can  be  adduced  establishing  the  posteriority  of 
the  execution  of  either,  both  are  necessarily  void,  and  the  deceased 
must  be  considered  intestate ;  but  in  every  case  the  courts  will  struggle 
to  reconcile  them,  if  possible,  and  collect  some  consistent  disposition 
from  the  whole.(y) 

Again:  where  there  are  several  codicils  or  other  testamentary  papers 
of  different  dates,  it  is  a  question  of  intention,  upon  all  the  circum- 
stances of  the  case,  whicli  and  how  far  either  is  a  revocation  of  another, 
or  whether  the  dispositions  of  the  latter  are  to  be  considered  as  addi- 
tional and  cumulative  to  those  of  the  prior.  Parol  evidence,  however, 
is  not  to  be  admitted  in  order  to  investigate  the  animus  with  which 
the  act  was  done,  unless  there  is  such  doubt  and  ambiguity,  on  the  face 
of  the  papers^  as  requires  the  aid  of  extrinsic  evidence  to  explain  it.(A) 

Previous  to  the  enactment  of  the  above-recited  63d  section  of  the 
statute,  it  had  long  been  a  vexata  qucestio  whether  the  principle  of  law 
was  that,  on  the  revocation  of  a  later  will,  a  former  uncanceled  will 
should  revive  or  not.  In  the  courts  of  common  law,  the  presumption, 
it  was  said,  was  in  favor  of  the  revival  of  the  former  will ;  but  in  the 
ecclesiastical  courts,  either  an  opposite  presumption  prevailed,  or  the 
case  was  considered  to  be  open  without  prejudice  to  the  examination 
of  testimony.  In  both  courts,  however,  the  law  was  undisputed  that 
parol  evidence  was  admissible,  to  ascertain  the  real  intentions  of  the 
testator,  and  to  determine  the  fact  of  a  revival  of  his  will,  or  a  designed 
intestacy.(Z)  It  was  this  rule,  say  the  revisers  in  their  note  to  this 
provision,(m)  which  they  proposed  to  change  in  the  above  section,  by 
adopting  the  presumption  against  a  revival,  and  excluding  evidence  to 
contradict  it.  '  It  seemed  to  them,  they  added,  "  that  the  admission  of 
parol  evidence,  in  any  case,  to  ascertain  the  intentions  of  the  deceased, 
IS  contrary  to  the  whole  spirit  apd  policy  of  the  Statute  of  Wills,  and  is 
calculated  to  let  in  all  the  mischiefe  which  its  salutary  provisions  were 
framed  to  prevent."     ^ 

The  provisions  of  the  53d  section,  as  reported  by  the  revisers  and 
adopted  by  the  legislature,  it  is  plain,  do  not  extend  to  all  cases  of  the 
revocation  or  destruction  of  a  second  will,  to  affect  the  previous  testa- 
mentary dispositions.  Assuming  that  a  second  will,  by  its  terms 
revoking  a  previous  will  still  retained  by  the  testator,  although  of 
itself  revocable  during  the  life  of  the  testator  absolutely  from  the  time 

(t)  Conover  y.  Hoffman,  1  Bos  worth,  214. 

(j)  See  Wms.  on  Exra.  144,  and  aatborities  cited. 

(ft)  See  Wms.  on  Ezra.  136,  and  cases  cited.  For  a  Tery  carionslj-complicated  case,  in- 
TOiving  the  question  of  the  relatire  effect  of  several  codicils  and  testamentary  papers,  see 
ffaie  V.  Tokdove^  14  Jur.  817  ;•  6  Kng.  L.and  Eq.  674.  See,  also,  Warner  v«  Warner^  16  Jur. 
141 ;  2  Kng.  L.  and  Eq.  68.  In  re  Hough's  Estate,  20  Law  J.  Rep.  (N.  S.)  Chanc.  422 ;  6  Eng. 
L.  and  Eq.  61 ;  In  the  Goods  o/Vendy,  15  Jur.  1042 ;  lb.  684;  Cleoburg  y.  Bad^  14  Beavao, 
583;  11  L.  and  Eq.  329. 

(0  Goodrighi  v.  Glazier,  4  Burr.  2612;  Cowp.  1791;  1  Phillim.  406,  446;  2  Addam,  116. 
Bee,  also,  Wm&  on  Exrs.  164. 

(m)  3  B.  and  or.  S.  (2d.  ed.)  Appendix,  633. 
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of  its  execution,  defeats  the  previous  will,  and  thereby,  if  the  latter 
should  be  destroyed,  canceled  or  revoked,  raises  a  necessity  for  the 
revival  of  such  previous  will,  in  order  to  give  it  validity — a  case  where 
the  second  will  does  not,  by  its  terms,  impair  the  validity  of  the  pre- 
vious will,  but  which  has  been  destroyed  or  revoked,  is  not  within  the 
provision  of  the  statute.  In  such  a  case,  the  words  of  the  statute, 
that  "  the  destruction,  canceling,  or  revocation  of  the  second  will,  shall 
not  revive  the  first  will,  unless  it  appear  by  the  terms  of  such  revocation 
that  it  was  his  [the  testator's]  intention  to  revive  and  give  effect  to  his 
first  will,"  have  not  any  application.  There  cannot  be  any  occasion 
for  the  testator,  on  destroying  or  revoking  a  subsequent  will,  to  mani- 
fest an  intention  to  revive  a  previous  will,  if  the  validity  of  such 
previous  will  has  not  been  defeated  or  impaired.(n) 


BY  EXPRESS  REVOCATION. 

According  to  the  above-quoted  42d  section  of  the  statute,  express 
revocation  or  alteration  of  a  will,  or  other  testanjentary  instrument, 
cannot  be  effectual,  unless  "  by  some  other  will  in  writing,  or  some  other 
writing  of  the  testator^  declaring  such  revocation  or  alteration^  and  executed 
with  the  same  formalities  with  which  the  will  itself  was  required  by  lata  to 
be  executed"  Among  the  formalities  prescribed  for  the  due  execution 
of  a  will,  as  will  be  remembered,  it  is  required  that  the  testator,  at  the 
time  he  subscribes  or  acknowledges  his  subscription,  "shall  declare  the 
instrument,  so  subscribed  by  him,  to  be  his  last  will  and  testament." 
The  instrument  of  revocation,  contemplated  by  the  section  of  the  stat- 
ute now  under  consideration,  is  not  a  will,  and  cannot  be  published  as 
such :  because,  in  the  first  place,  it  is  executed  for  the  very  opposite 

Eurpose,  that  of  defeating  a  will ;  and,  in  the  second  place,  a  revocation 
y  a  subsequent  will  is  expressly  provided  for  by  the  previous  words 
of  the  section.  The  clause  in  question,  providing  for  an  express  revo- 
cation, is,  therefore,  inoperative.  The  section  was  reported  by  the 
revisers,  with  a  view  to  the  adoption,  by  the  legislature,  of  the  pro- 

(n)  The  language  of  the  statute  would  seem  to  imply  that»  in  all  cases  of  the  execution  of 
a  second  will,  the  presumption  is,  that  such  will  revokes  the  first.  This  section  of  the  statute 
was  not  adverted  to  in  the  decision  of  Nelson  v.  McGifferi  (3  Barb.  Ch.  Rep.  168) ;  although 
it  was  cited  on  the  argument  It  does  not,  however,  appear  from  the  judgment  of  the  chan- 
cellor in  that  cause,  that  it  was  considered  that  the  destruction,  canceling,  or  revocation  of 
the  second  will,  was  established  by  the  proof.  Such  a  case  is  not  within  the  present  section 
of  the  statute.  Where  that  does  appear,  it  might,  perhaps,  admit  of  a  doubt  whether,  instead 
of  requiring  of  the  party  setting  up  the  revocation,  proof  of  a  clause  of  revocation  or  of  incon- 
sistent provisions,  the  burden  of  proof,  on  the  strict  letter  of  the  statute,  would  not  lie  on 
the  other  party  to  prove  the  absence  of  such  clause  or  provisions. 

The  corresponding  provision  of  the  recent  English  statute  (1  Vict.,  c.  26,)  enacts  [sec.  22] 
that  DO  will  or  codicil,  or  any  part  thereof,  which  shaU  he  in  any  manner  revoked,  shall  be 
rerived  otherwise  than  by  the  re-execution  thereof)  &c. 

In  CuUo  V.  0ilbe9i^  (18  Jur.  660,)  A.  C.  duly  executed  his  will  Subsequently,  he  duly 
executed  another  will,  which  was  not  found  at  his  death,  and  the  contents  of  which  were 
unknown,  save  that  it  was  headed  "last  will  and  testament;"  it  was  held  that  the  former 
will  was  revoked  by  the  execution  of  the  latter. 

In  the  case  of  The  Qoode  of  WiUiam  Brown^  (1  Swabey  and  Tristram,  32,)  the  destruction 
of  a  second  will  itself  revoking  one  of  a  prior  date,  it  was  held,  did  not  revive  the  first  will, 
and  parol  evidence  was  admitted  to  prove  the  contents  of  the  second  wilL 
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visions  recommended  by  them,  prescribing  the  formalities  for  the  exe- 
cution of  wills,  and  this  clause  was  consistent  with  and  applicable  to 
those  provisions.(o)  Those  provisions  were  not  adopted  by  the  legis- 
lature ;  but,  in  their  stead,  the  existing  statute  regulating  the  execution 
of  wills  was  enacted.  The  change  made  by  the  legislature  in  the  form- 
alities for  the  execution  of  wills,  created  the  incongruity. 

REVOCATION  BY  THE  REPUBLICATION  OF  A  PRIOR  WILL. 

If  a  man  make  a  will,  and,  at  a  future  period,  republish  it,  such  re- 
publication will  revoke  any  will,  intermediate  to  the  original  date  of 
the  prior  will  and  its  republication.(p)  But  this  subject  will  be  more 
conveniently  discussed  hereafter,  when  the  doctrine  of  republication, 
generally,  is  considered.(g') 

REVOCATION  BY  BURNING,  TEARING,  CANCELING,  OBLITERATING,  OR 

DESTROYING. 

With  respect  to^  revocations  by  injuries  to  or  destruction  of  the  in- 
strument, it  has  been  held,  that  in  order  to  operate  a  revocation  of  a 
will  in  this  manner,  it  is  not  necessary  that  the  instrument  itself  should 
be  consumed  or  torn  to  pieces.(r)  Such  acts,  on  the  part  of  the  testa- 
tor, as  clearly  evince  a  purpose  and  determination  to  destroy  the  will, 
and  which,  if  not  frustrated  by  accident,  or  by  the  interference  of  other 
persons,  would  inevitably  accomplish  the  destruction  of  the  paper,  are 
suflfieient,  even  though  tne  will  be  not  actually  injured  in  any  material 
part,  or  be  but  slightly  burned.  But  there  must  be  an  actual  burning 
of  tlie  will  to  some  extent,  in  order  to  eflfect  a  revocation  of  this 
nature.(5)  And  whether  by  tearing  or  burning,  for  the  purpose  of  re- 
voking, there  must  be  such  an  injury  perpetrated,  with  intent  to  revoke, 
as  destroys  the  entirety  of  the  will.  It  may  then  be  said,  that  the  instru- 
ment no  longer  exists  as  it  was.(<J  There  may,  however,  be  a  revoca- 
tion of  particular  bequests  or  devises,  or  of  portions  of  them  by  obliter- 
ation, and  thus  a  partial  revocation  of  a  will;  as  where  a  testator, 
after  duly  executing  his  will,  passed  a  pen  through  portions  of  a  devise 
to  his  daughter;  giving,  in  a  note  at  the  foot  of  the  page,  bad  treat- 
ment as  a  reason.(M)  It  should  be  added,  that  if  the  act  of  destruction 
or  cancelation  be  inchoate  and  incomplete,  it  will  not  amount  to  a  re- 
vocation.(i;)  Thus,  if  the  testator,  in  a  moment  of  passion  against  a 
legatee  in  his  will,  commence  tearing  the  paper,  but,  oeing  interrupted 
before  doing  all  he  intended,  afterwards  expresses  himself  glad  that  he 
had  not  completely  destroyed  the  paper,  this  is  not  a  revocation. 

(o)  See  3  R.  and  or.  S.  (2d  ed.)  Appendix,  62t,  629,  631. 

(p)  Wms.  on  Exrs.  161,  and  cases  cited.  {q)  Post,  p.  143. 

(r)  Bihb  v.  Thomas^  2  W.  Black.  1043 ;  Elms  v.  Elms,  1  Swabey  and  Tristram,  156. 

is)  Doe  V.  BarriSj  6  A.  and  D.  209 ;  S.  C,  2  Nev.  and  P.  61 6.  • 

(0  lb.  See,  also,  BMs  v.  Knight,  1  Ourt.  768 ;  Wms.  on  Exrs.  119,  121.  Jh  the  Ocoda 
of  Thomas  GuUan,  1  Swabey  and  Tristram,  23  ;  In  the  Goods  of  Samuel  WilHam  Lewis,  lb.  31. 

(tt)  McPherson  v.  Clark,  3  Bradf.  Surr.  Rep.  92.  See,  also,  la  the  Goods  ofEluabeth  SUme 
James,  1  Swabey  and  Tristram,  238. 

(v)  Doe  T.  Ferkes,  3  B.  and  A.  489.    See,  aocordingiy,  in  the  Goods  of  OoSbeirg,  2  Curt  833. 
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So,  although  the  testator  had  previously  declared  his  intention  to 
make  a  new  will,  and  leave  all  his  property  to  the  principal  legatee  in 
llbe  existing  will,  and  sent  for  the  will,  and  tore  it  almost  in  two,  but 
was  stopped  by  the  exclamations  of  persons  in  the  room  as  to  tlie 
danger  of  destroying  the  existing  will  before  making  another,  and  the 
testator  let  the  will  fall  on  the  floor,  but  in  a  few  minutes  picked  it  up, 
and  refused  to  bum  it,  and  the  paper,  in  its  torn  condition,  being 
found  at  the  death  of  the  testator,  and  there  being  satisfactory  evidence 
that  the  paper  was  duly  executed,  and  no  evidence  to  prove  that,  by 
partial  tearing,  the  testator  had  carried  into  effect  the  original  intention 
be  had  had  to  revoke  the  instrument,  it  was  held  that  it  was  entitled  to 
pTobate.(w)  And  where  a  will  was  destroyed  by  the  testator,  on  the 
supposition  that  he  had  substituted  another  for  it,  but  which  was  not 
dulv  executed,  probate  of  a  copy  of  the  first  will  was  granted.(x) 

The  statute  requires  that  the  burning,  tearing,  cancelmg,  obliterating, 
or  destroying  of  the  will,  with  the  intent  or  for  the  purpose  of  revok- 
ing it,  must  be  performed  by  the  testator  himself,  or  by  another  person 
in  his  presence,  by  his  direction  and  assent.  Where  the  testatrix 
ordered  a  codicil  to  her  will  to  be  burned,  and  the  person  to  whom 
fihe  gave  the  order  burned  the  codicil  in  another  room,  up  stairs,  and 
not  in  the  presence  of  the  testatrix,  it  was  held  that  there  was  no  revo- 
cation of  the  codicil,  and  the  drafk  of  it  was  admitted  to  probate.(y) 

The  destruction  of  the  instrument,  by  the  direction  and  in  the 
presence  of  the  testator,  or  even  by  his  own  hand,  will  not  amount  to 
a  revocation  in  judgment  of  law,  unless  he  had  at  that  time  sufficient 
capacity  to  understand  the  nature  and  effect  of  the  act,  and  performed 
it,  or  directed  it  to  be  performed,  freely  and  voluntarily,  with  the 
intent  to  effect  a  revocation  ;  and  although  the^  instrument  is  not  in 
being,  its  contents  having  been  satisfactorily  shown,  there  is  no  diffi- 
culty in  establishing  it  as  a  will,  if  it  is  shown  to  have  been  improperly 
destroyed.(2)  It  is  true,  that  a  will  proved  to  have  been  in  existence, 
bat  not  found  at  the  death  of  the  testator,  is  presumed  to  have  been 
destroyed  by  him  animo  revocandi,  with  the  intent  of  revoking  it ;  and 
the  above  67th  section  of  the  statute  makes  provision  for  this  case ; 
and  it  is  incumbent  upon  a  party,  who  seeks  to  establish  such  will,  to 
repel  that  presumption,  and  show  that  it  was  improperly  destroyed.(a) 

All  questions  of  revocation  of  wills  have  ever  oeen  regarded  in  the 
probate  courts  as  questions  in  some  degree  of  intention,  and  every  fact 
of  revocation  may^  in  some  sort,  be  said  to  be  equivocal :  but  canceling 
and  obliterating  have  always  been  considered  peculiarly  as  equivocal 
acts,  which,  in  order  to  operate  a  revocation,  must  be  done  with  inten-  . 
tion  to  revoke.  The  presumption  of  law,  prima  fack,  is,  that  such  acts 
are  done  animo  revocandLip) 

(w)  Kims  T.  ElmMj  1  Swabef  and  Tristraai,  15S. 

ix)  Scoa  T.  BeoU,  lb.  268.    See,  also,  /«  Ihe  Ooods  of  C.  Cockayne^  1  Deane,  1*77. 

fy)  JnihR  OoodS'Of  Ann  Dadd&,  1  Deane,  290. 

(z)  Trevdyan  v.  Trevdyan,  1  Phillim.  163 ;  Idlsy  v.  Bowen,  11  Wend.  227,  235;  Smith  rJ 
WcM,  4  Barb.  Sap.  Ct  Bep.  28. 

(a)  fdley  r.  Bowm,  supra.    See,  alao,  Xfdson  ▼.  MeGiJfert,  3  Barb.  Oh.  Rep.  158,  164 

ip)  Wma.  on  Ezra  128,  and  cases  cited.  The  act  of  canceling  is,  in  itself,  equiyocal,  and 
«b)1  be  ^remed  by  the  intent    The  rule  ia^  that  if  the  testator  lets  the  will  atand  until  he 
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But  this  presumption  may  be  repelled  by  evidence,  showing  that 
the  animus  did  not  exist ;  as  if  a  man  were  to  throw  ink  upon  his  will, 
instead  of  sand,  though  it  might  be  a  complete  deficiency  of  the  instra- 
ment,  it  would  be  no  revocation;  or  suppose  a  man  having  two  wills 
of  different  dates  by  him,  should  direct  the  former  to  be  canceled,  and^ 
through  mistake,  the  person  directed  should  cancel  the  latter,  such  an 
act  would  be  no  revocation  of  the  latter  \Yill.(€) 

In  the  cnse  of  the  Goods  of  Bedding^  otherwise  Higginsjldy  the  de- 
ceased in  1843,  then  passing  by  the  name  of  Higgins,  requested  a  friend 
to  draw  up  her  will,  which  he  did,  describing  her  as  "C.  Higgins,'* 
and  the  deceased  duly  executed  that  will,  signing  it^  **^C.  Higgins.** 
In  1845,  the  deceased,  who  had  in  the  meantime,  but  without  any  as- 
signed reason,  dropped  the  name  of  Higgins,  and  assumed  that  of  Bed- 
ding, requested  the  same  person  to  alter  her  will  for  her,  so  far  as  re- 
garded her  name,  and  accordingly  the  name  "Higgins"  was  turned 
into  **  Eedding,"  in  the  body  of  the  will  and  attestation  clause,  and  the 
signature,  "  C.  Higgins,"  was  erased  with  a  knife.  This  was  done  in 
the  presence  of  the  deceased  and  subscribing  witnesses ;  after  which, 
the  deceased  signed  the  will,  "  C.  Eedding,"  but  the  witnesses,  though 

E resent,  did  not  sign  the  will.  *'  The  circumstances  of  this  case,"  saya 
ir  H.  Jenner  Fust^  "  are  rather  peculiar,  but,  as  it  appears  from  the 
fects  which  have  been  stated,  that  the  deceased  had  no  intention  of  re- 
voking her  will,  and  her  second  signature  has  not  been  attested,  pro- 
bate must  pass  of  the  will  as  originally  executed." 

A  codicil  is,  prima  facicy  dependent  on  the  will ;  and  the  destruction 
or  mutilation  of  the  will,  is  an  implied  revocation  of  the  codicil.  But 
there  have  been  cases,  where  the  codicil  has  appeared  so  independent 
of  and  unconnected  with  the  will,  that,  under  the  circumstances,  the 
codicil  has  been  established,  though  the  will  has  been  held  invalid.  It 
is  a  question  altogether  of  intention.     Consequently,  the  legal  pre- 

dies,  it  is  bis  will ;  if  he  does  not  suQer  it  to  do  so,  it  i&  not  his  wilL  It  is  ambulatory  until 
his  death.  (4  Burr.  2614.)  There  must  be  a  canceling  ammo  rmoeancU,  Bevocation  is  an 
act  of  the  mind,  which  must  be  demonstrated  by  some  outward  and  visible  sign  of  revoca-' 
tion.  The  statute  has  prescribed  four  [five].  If  any  of  them  are  performed  in  the  slightest 
manner,  joined  with  a  declared  intent  to  revoke,  it  will  be  an  effectual  revocation.  (2  Bl. 
Bep  1044.)  Dan  v.  Brown^  4  Gowen,  483,  490,  per  Woodworth,  J.  See,  also,  Jackaon  er 
dem.  Howard  v.  HoUoway^  1  Johns.  Bep.  394 ;  Jackson  v.  Betts^  9  Gowen,  408 ;  S,  C,  6 
Wend.  173;  In  the  Goods  of  King,  2  Robert  403 ;  Clarke  v.  Scripps,  lb.  403.  The  intention 
to  revoke  the  will  must,  however,  be  apparent,  and  must  be  attended  by  evidence  of  some 
act  which,  within  the  terms  of  the  statute,  shall  effect  a  revocation  of  the  will.  In  the  case 
«/  the  Goods  of  J,  Fhry,  (16  Jur.  1114;  9  £ng.  L.  and  Eq.  Bepi  aoo,)  the  deceased  duly 
executed  his  will  la  1846 ;  in  1860,  circumstances  occurred  which  rendered  this  will  inope- 
rative, except  as  to  a  legacy  of  1002. ;  and  in  December  he  drew  a  pen  across  the  will,  and 
wrote  at  the  top  of  each  sheet  "-canceled,"  and,  also,  at  the  end  of  the  will,  he  wrote,  *' can- 
celed by  me,  this  lat  day  of  December,  1860y"  and  it  was  held  that  no  revocation  l)ad  been 
effected,  and  probate  waa  decreed.  See,  also,  In  the  Goods  of  James,  I  Swabey  and  Tris« 
tram,  238. 

(c)  Wma.  on  Exrs.  120,  and  cases  cited.  This  principle,  that  the  effect  of  the  obliteration^ 
canceling,  &c.,  depends  upon  the  mind  with  which  it  il^  done,  having  been  pursued  in  all  ita 
consequences,  has  introduced  the  doctrine  of  dependent  relative  revocations,  in  which  the 
act  of  canceling,  Ac,  being  done  with  reference  to  another  act,  meant  to  be  an  effectual  die- 
position,  will  be  a  revocation  or  not,  according  as  the  relative  act  be  efficacious  or  not.  Tb» 
cases  on  this  doctrine  are  collected  and  explained  by  Mr.  Justice  Williams  in  hia  admiiablft 
work  on  Executors,  pp.  121-126.    See,  also,  lb.  141-146. 

(<Q  14  Jur.  1062 ;  1  Eng.  L.  and  Eq.  Bep.  624;  2  Bobert  339. 
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sumption  in  this  case,  may  be  repelled,  namely,  by  stowing  that  the 
testator  intended  the  codicil  to  operate,  notwithstanding  the  revocation 
of  the  will.fc) 

It  should  be  stated,  in  conclusion,  that  the  onus  of  making  out  that 
the  cancelation  of  a  will  was  the  act  of  the  testator  himself,  lies  upon 
those  who  oppose  the  will.(/) 

OF  REVOCATION  BY  MARRTAGE  OR  OTHER  CHANGE  OP  CIRCUMSTANCES, 
AND  THBRBWITH  OF  PRBSUMPriVE  OR  OTHER  IMPLIED  REVOCATIONS. 

The  different  methods  of  expressly  revoking  a  will  having  been  now 
considered,  it  remains  to  treat  of  presumed  or  implied  revocations. 

The  42d  section  of  the  statute  which  has  been  considered,  provides 
that  no  will  in  writing  can  be  revoked  otherwise  than  by  another  will 
by  express  revocation,  or  by  mutilation  or  destruction  in  the  manner 
therein  prescribed,  "  except  m  the  cases  hereinafter  mentioned."  Those 
cases  are  where,  subsequently  to  the  making  of  the  will,  the  testator 
has  married  and  had  issue,  or  a  change  has  occurred  in  the  family  of 
the  testator,  or  in  respect  to  the  property,  or  a  portion  of  the  property, 
devised  or  bequeathed. 

The  43d  section  of  the  statute  makes  the  marriage  of  the  testator 
and  the  birth  of  issue,  the  wife  or  the  issue  surviving  the  testator,  a 
revocation  of  the  will,  unless  provision  has  been  expressly  made  for 
such  issue,  or  the  will  shows  an  intention  not  to  provide  for  such 
issue.  Marriage  alone,  or  the  birth  of  issue  alone,  is  not  a  revocation, 
but  where  marriage  and  the  birth  of  issue  concur,  the  will  is  revoked, 
although  the  wife  alone  survive,  and  if  neither  survive,  the  will  is  not 
revoked.  But  a  provision  for  the  issue,  or  an  express  intention  not  to 
make  such  provision,  prevents  a  revocation,  although  there  be  no  pro- 
vision, or  an  absence  of  intention  not  to  provide  for  the  wife.  The 
statute  applies  only  in  the  case  of  a  will  "  disposing  of  the  whole  of 
the  estate  of  the  testator."  It  applies,  however,  as  well  to  a  case 
where  the  testator  had  children  by  a  former  wife,  who  are  provided 
for  in  the  will,  as  where  he  was  without  children  at  the  time  it  was 
executed.(5')  The  statute  prescribes  the  exact  extent  of  the  proof 
which  is  to  rebut  the  presumption  of  revocation,  that  is,  either  pro- 
vision for  the  issue  by  settlement,  or  in  the  will,  or  the  mentioning  of 
the  issue  in  the  will,  in  such  way  as  to  show  an  intention  not  to  make 
such  provision,  "  thereby  relieving  the  courts  from  all  difl&culty  on 
that  embarrassing  point."(A) 

By  the  44th  section  of  the  statute,  a  will  executed  by  an  unmarried 
woman  is  revoked  by  her  subsequent  marriage.  It  was  an  old  and 
settled  rule  of  law  that  if  a  woman  made  a  will,  and  afterwards  mar- 
ried, the  marriage  alone  was  a  revocation  of  the  will.  This  was  not 
on  the  principle  of  presumption,  arising  from  change  of  the  condition  of 

(s)  Wma.  on  Ezni.  126,  and  cases  cited.    See,  also,  Bale  y.  Tokdove^  14  Jar.  817  \  2  Rob- 
ert. Eccles.  B.  318 ;  6  Eng.  L.  and  £q.  574. 
{/)  Wma.  on  Ezra  138 ;  Harris  t.  JSerraU,  1  Swabey  and  Tristram,  153. 
(ff)  2Sce  ffavens  ▼.  Vandenberg^  1  Denio,  27. 
(A)  4  Kent's  Comm.  527;  Adams  y.  Wtnn«,  7  Paige,  99,  per  Walworth,  Chan. 
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the  testatrix,  but  the  reason  was,  that  as  it  is  in  the  nature  of  a  will  to 
be  ambulatory  during  the  testatrix's  life,  and  marriage  disables  her 
from  making  any  other  will,  the  instrument  ceases  to  be  any  longer 
ambulatory,  and  must  consequently,  be  void.  Therefore,  the  will  of 
a  feme  sole  ceased  to  have  any  operation  after  she  became  covert(i) 
And  if  the  wife  survived  her  husband,  although  there  was  some  con- 
flict of  opinion  on  the  point,  the  weight  of  authority  seems  to  have  been 
that  the  will  could  not  be  deemed  to  have  revived  by  the  death  of  the 
hu8band.(y)  The  above  provision,  declaring  that  the  will  of  a  married 
woman  shall  be  deemed  revoked  by  a  subsequent  marriage,  effectually 
put  an  end  to  this  question  under  that  statute.(4) 

But  upon  the  reason  of  the  thing,  this  section  of  the  Revised  Statutes 
is  repealed  by  the  act  of  the  7th  April,  1848,  "  for  the  more  effectual 
protection  of  the  property  of  married  women,"  as  amended  by  the  act  of 
the  11th  April,  1849.    The  amended  act  provides  as  follows: 

Sec.  3.  Any  married  female  may  take,  by  inheritance,  or  by  gifk, 
ffrant,  devise  or  bequest,  from  any  person  other  than  her  husband,  and 
nold  to  her  sole  and  separate  use,  and  convey  and  devise  real  and  per- 
sonal property,  and  any  interest  or  estate  therein,  and  the  rents,  issues, 
and  profits  tnereoi^  in  the  same  manner,  and  with  the  like  effect,  as  if 
she  were  unmarried,  and  the  same  shall  not  be  subject  to  the  disposal 
of  her  husband,  nor  be  liable  for  his  debts.(Z) 

Marriage,  under  this  enactment,  does  not  disable  a  female  who  has 
already  made  a  will  from  making  any  other  will.  The  will  is  still  am- 
bulatory, as  before  the  marriage.  The  right  and  the  power  to  make  a 
valid  will  has  not  been  changed.  They  remain  precisely  the  same  as 
if  the  woman  had  continued  sole.  It  is  submitted,  therefore,  that,  the 
disability  on  the  part  of  the  woman  to  make  or  alter  a  will  during  cov- 
erture, no  longer  existing,  a  will  executed  previously  to  a  marriage  is 
not  revoked  by  that  event. 

By  the  above-recited  45th  section  of  the  statute,  a  bond,  agreement^ 
or  covenant  to  convey  property  devised  or  bequeathed  by  a  previous 
will,  is  not  to  be  deemed  a  revocation  of  the  will,  either  at  law  or  in 
equity ;  but  such  property  is  to  pass  by  the  devise  or  bequest,  subject 
to  the  right  of  the  purchaser  to  a  specific  performance.  Whether  the 
land,  with  respect  to  which  the  contract  has  been  made,  is  to  be  con- 
sidered as  real  or  personal  estate  after  the  making  of  the  agreement  to 
sell  the  same,  the  interest  of  the  testator  therein  passes  to  the  objects  of 
his  bounty,  as  specified  in  his  will,  in  the  same  manner  as  if  the  agree- 
ment had  not  been  made  subject  to  the  right  of  the  other  party  to  the 
agreement,  to  a  specific  performance  of  the  contract  upon  payment  of 
the  purchase-money,  according  to  the  terms  of  the  agreement,  for  the 
benefit  of  whoever  may  be  entitled  to  the  same  under  the  will.(m)  The 
rule,  however,  is,  that  a  contract  to  sell  lands  is  a  revocation,  in  equity, 

{€)  4  Kent's  Comm.  62t ;  Wm&  on  Ezra.  165. 

y)  See  4  Kent's  Comm.  527-8;  Wms.  on  Exra.  165.    See,  also,  for  a  diflTerent  view  of  the 
pomt,  3  R.  and  or.  S.  (2d  ed.)  Appendix,  631 ;  Beviser's  original  note  to  sec.  51. 
(ft)  4  Kent's  Comm.  628. 
©  a  L.  1849,  528 ;  3  B.  S.  (5th  ed.)  240. 
(m)  See  KnAgU  y.  WtaOurma^  7  Paige,  184. 
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pro  tanio  of  a  prior  will.  Still,  as  to  the  legal  estate,  the  will  remains 
in  force;  the  title  passes  to  a  devisee,  and  he  will  be  considered  a 
trustee  for  the  purchaser,  and  compelled  to  convey  in  fulfillment  of  the 
contract.(n) 

The  above  [Sections  of  the  statute,  (46,  47,  and  48,)  prescribe  the  effect 
to  be  produced  upon  the  terms  of  a  will  by  a  change  in  the  situation 
of  the  testator's  property,  made  after  the  execution  of  the  will.  * 

Under  these  provisions  of  the  statute,  evidence  is  admissible  to  show 
the  situation  of  the  testator's  property  at  the  time  of  making  his  will, 
and  the  changes  which  took  place  therein  afterwards,  for  the  purpose 
of  enabling  the  court  to  determine,  as  a  question  of  law,  whether  a 
devise  of  real  estate  was  revoked,  or  a  specific  legacy  was  adeemed, 
either  wholly  or  in  part,  bv  a  partial  or  total  destruction  or  change  of 
the  subject  matter  of  the  devise  or  bequest.  Parol  evidence  of  an  ac- 
tual intent  to  revoke  a  devise  or  bequest,  which  revocation  could  not 
be  implied  by  the  court  from  a  mere  knowledge  of  the  different  situa- 
tions of  the  testator's  faniily  and  property  at  the  time  of  making  his 
win,  and  afterwards,  is,  however,  wholly  inadmissible.  In  other  words, 
extrinsic  evidence  must  be  admitted  to  prove  the  rnaterial  facts  upon 
which  the  legal  question  of  revocation  depends.  But  if  the  court,  ailet 
being  placed  in  the  situation  of  the  testator,  by  a  knowledge  of  all  these 
material  &ct8,  is  not  authorized,  as  a  question  of  legal  construction,  to 
declare  that  the  devise  or  bequest  was  revoked  or  adeemed,  other 
evidence  to  show  the  actual  intention  of  the  testator  cannot  be  received. 
On  the  other  band,  it  would  seem  the.  Revised  Statiites  have  settled  the 
principle,  which  before  had  been  left  in  doubt  by  ihe  conflicting  deci- 
sions of  courts,  that  where  the  law  presumes  a  revocation  from  a 
change  in  the  testator's  family  or  property,  after  the  making  of  his  will, 
parol  evidence  of  actual  intention  to  the  contrary  is  not  admissible  to 
rebut  that  presuraption.(o)  * 

Previous  to  the  Eevised  Statutes,  a  devise  of  real  estate,  whether 
general  or  specific,  was  in  the  nature  of  an  appointment  of  the  specific 
estate,  which  the  testator  had  at  the  time  of  making  his  will ;  out  to 
take  effect  only  at  his  death,  and  giving  the  testator  the  absolute  con- 
trol over  the  same  in  the  meantime.  It  was,  therefore,  like  a  bequest 
of  a  specific  legacy  oPpersonal  estate,  liable  to  be  revoked  or  adeemed 
by  a  total  destruction,  or  an  entire  change  of  the  estate  or  property 
which  waa  the  subject  matter  of  the  bequest  or  devise.  It  necessarily 
followed,  from  the  adoption  of  this  principle,  that  when  the  testator  en- 
tirely changed  the  nature  of  the  property  devised,  or  parted  with  all 
his  interest  in  the  same  subsequently  to  the  making  of  his  will,  there 
was  an  implied  revocation  of  the  devise,  even  though  he  might  after- 
wards have  acquired  a  similar  interest  in  the  same  property  by  a  new 
purchase  thereof,  or  otherwise.  But  where  the  subsequent  disposition 
was  of  a  partial  interest  in  the  subject  matter  of  the  devise  merelv, 
but  leaving  the  residue  of  the  estate  devised  still  in  himself^  it  was  only 

(»)  Ckunei  r.  WMhropj  2  Edw.  Ch.  Hep.  6*71,  and  aatborities  cited, 
(o)  Adams  ▼.  Winne,  per  Chancellor  Walworth,  7  Paige,  99 ;  Reviaer's  Notes,  3  R  and  or. 
S.  (2d  ed.)  Appendix,  631,  &c. 
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a  partial  revocation  or  addemption,  to  the  extent  to  whicli  the  estate 
was  disposed  of  or  changed,  and  the  devise  remained  good  as  to  the 
residue.  And  as  there  was  a  marked  difference  between  real  and  per- 
sonal estate  in  many  respect^,  it  also  followed,  from  the  principle  before 
mentioned,  that  when  the  testator  had  converted  real  estate,  which  he 
had  devised  as  such  into  personalty,  or  had  converted  the  subject  of  a 
specific  bequest  of  personal  property  into  real  estate,  there  was  a  revo- 
cation of  the  will  or  an  ademption  of  the  bequest,  so  far  as  the  nature 
of  the  property  was  changed.  To  this  extent  it  is  apprehended  the 
legislature  intended  to  leave  the  law  unchanged  by  the  above  47th 
section  of  the  statute,  except  in  the  case  of  a  mere  equitable  conversion 
of  the  subject  of  the  devise,  by  a  covenant  or  contract  to  sell  the  same, 
which  case  is  provided  for  by  the  45th  section. 

"  There  was  another  class  of  cases,  however,  in  which  the  courts  of 
England,  by  departing  from  the  true  principle  of  implying  the  revoca- 
tion of  a  devise  onlv  in  case  of  an  actual,  instead  of  a  mere  construc- 
tive ademption  of  the  subject  matter  of  thef  testator's  bounty,  and  by 
the  adoption  of  arbitrary  rules,  not  founded  upon  any  correct  principles 
of  construction,  had  almost  aniformly  defeated  the  actual  intentions  of 
4he  testator.(^)  The  result  of  a  departure  fix)m  the  true  principle  upon 
which  the  implied  revocation  by  ademption  was  originally  bsused,  and 
of  an  adherence  to  these  arbitrary  rules  and  subtil  refinements  in  de- 
feating the  intention  of  the  testator  by  a  constructive  revocation  of  his 
will,  is  very  clearly  and  forcibly  pointed  out  by  the  revisers  in  their 
note  to  the  47th,  48th,  and  49th  sections  of  the  statute,. as  finally  adopt- 
ed.(y)  There  is  probably  no  doubt,  therefore,  that  this  class  of  cases 
alone  was  intended  to  be  reached  by  the  adoption  of  the  47th  and  48th 
sections,  the  49th  being  only  applicable  to  an  unsettled  question  of  im- 
plied revocation  of  an  entirely  different  character. 

"  Before  the  passing  of  the  Revised  Statutes,  it  was  well  settled  that 
an  actual  conversion  of  real  property  into  personalty,  as  bv  the  sale  of 
land,  and  taking  a  bond  and  mortgage  thereon  for  the  purchase-money, 
was  such  an  ademption  or  destruction  of  the  specific  property  devised, 
as  to  revoke  a  previous  will  of  such  property  as  real  estate.  •  And  even 
an  equitable  conversion  of  the  real  estate  devised  by  the  making  of  a 
valid  agreement  to  sell  the  same,  but  without  parting  with  the  legal 
title,  was  deemed  a  revocation  in  equity.  Both  of  these  cases  came 
within  the  general  principle  upon  which  the  implied  revocation  of  de- 
vise by  addemption  of  the  subject  matter  thereof  was  originally  based. 
And  as  the  legislature  has  altered  the  law  as  to  the  last  only,  it  follows 
that  where  the  testator,  after  the  making  of  his  will,  has  sold  a  portion 
of  the  land  devised,  although  he  has  taken  back  a  bond  and  mortgage 
upon  the  same  property  for  a  part  of  the  purchase-money,  the  will  of 
the  testator  is  aDsolutely  revoked  as  to  the  land  so  sold. 

Accordingly,  in  Adams  v.  Winne^{r)  where  W.,  by  his  will,  devised 

(p)  See  Cave  v.  Halfordy  3  Ves.  jua,  662,  and  cases  referred  to. 

(q)  See  3  R.  and  or.  S.  (2d  ed.)  Appendix,  .631. 

(r)  7  Paig^,  97,  from  the  judgment  of  the  chancellor,  in  which  the  above  observations  on 
the  present  subject  are  mainlj  taken.  See,  also,  Beck  v.  McGiXUa^  9  Barb.  Sup.  Ct.  Rep.  35 ; 
Brown  v.  Braum^  16  ib.  66. 
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to  his  two  sons  certain  portions  of  his  real  estate,  and  charged  them 
with  the  payment  of  his  debts;  and  also  devised  certain  other  portions 
of  his  real  estate  to  his  two  daughters,  and  then  gave  all  the  rest  of 
his  property  to  his  four  children,  to  be  equally  divided  between  them ; 
and  afier  the  making  of  his  will,  he  sold  and  conveyed  one  of  the  lots 
he  had  devised  to  bis  daughters  for  $3,000,  and  received  on  the  sale 
one-sixth  of  the  purchase- money,  and  a  bond  and  mortgage  on  the  lots 
sold  for  the  residue ;  and  the  testator  died,  leaving  the  bond  and  mort- 
gage uncollected ;  it  was  held  that  the  sale  of  the  lot,  and  taking  back 
the  bond  and  mortgage  for  the  purchase- money,  was  a  re.vocation  of 
the  devise  of  the  lot  to  the  two  daughters,  and  that  the  bond  and  mort- 
gage passed  to  the  four  children  under  the  residuary  clause  in  the  will. 
But  if  the  land  devised,  is  reconveyed  to  the  devisor,  and  the  title  is 
in  him  at  the  time  of  his  death,  the  same  will  pass  under  the  will  with- 
out anv  formal  republication  thereo£(5) 

And  where  the  testator  devised  a  fiarm  to  his  son,  in  consideration 
of  labor  performed  for  bim  by  his  son  after  he  became  of  age,  which 
farm  was  of  adequate  value  to  compensate  for  such  services,  and  after-. 
wards  conveyed  the  same  farm  to  the  son  in  fee ;  it  was  held  that  such 
devise  was  revoked  by  such  conveyance,  and  that  the  claim  of  the  son* 
for  his  services  would  remain  unsatisfied,  unless  it  was  agreed  that  the 
conveyance  should  be  in  lieu  of  the  devise,  and  in  satisfaction  of  that 
claim.(() 

Again :  where  land  is  devised  to  several  persons  in  fee,  in  undivided 
sliares,  a  subsequent  conveyance  by  the  devisor  to  one  of  the  devisees 
of  a  part  of  the  same  land,  will  not  revoke  or  be  deemed  a  satisfaction 
of  the  devise  to  the  grantee;  but  he  is  entitled  to  the  land  conveyed 
by  the  deed,  and  to  a  share  in  the  land  remaining  under  the  will.  And 
this,  although  it  appears  there  was  a  mutual  mistake  as  to  the  effect  of 
the  deed,  both  parties  supposing  the  land  conveyed  would  be  in  lieu 
of  the  share  given  to  the  grantee  by  the  will.(w) 

Where  the  testator,  on  the  same  day  on  which  he  executed  his  will, 
executed  an  instrument  purporting  to  be  a  trust-deed,  by  which  he 
reserved  to  himself  a  life  estate  in  certain  lands  devised  by  the  will; 
it  was  held  that  the  provisions  of  the  two  instruments  being  not  in- 
consistent, but  in  harmony  with  each  other,  and  the  grantor  not  having 
"  wholly  divested"  himsel  f  of  his  interest  in  the  property,  the  will  was 
not  revoked  by  the  deed.(i;)  And  it  was  suggested,  in  that  case,  that 
there  might  be  some  doubt  whether  the  sections  of  the  statute  referring 
to  the  revocation  of  ^^  devises  and  bequests"  as  distinguished  from  those 
relating  to  the  revocation  of  " wills"  were  not  intended  for  the  guid- 
ance and  direction  of  courts  of  construction,  and  not  for  the  Probate 
Court. 

Again :  improvements  upon  the  land  devised,  made  by  the  testator 
after  the  execution  of  the  will,  will  not  work  a  revocation ;  and  even 
where  the  devise  was  in  satisfaction  of  a  debt,  and  both  improvements 


(«)  Brown  v.  Brawn^  16  Barb.  Sop.  Ot.  Rep.  669. 
(Q  Boae  V.  Boae,  7  Barb.  Sup.  Ct.  Rep.  174. 
(«)  Arthur  V.  Arthur,  10  Barb.  Sup.  Ct  Rep.  9. 
(v)    Vreekmd  y.  McCldUmd,  1  Bradfl  Surr.  Rep.  393. 
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were  made  upon  tbe  land,  by  the  erecdoa  of  buildings,  whicb  nearly 
doubled  its  value,  and  the  debt  was  reduced  after  the  execution  of  the 
will,  during  the  life  of  the  testator,  it  was  held  that  there  was  not  a 
revocation  of  the  devise.(ic;) 

So  a  devise  of  a  lot  which  the  testator  has  contracted  in  writing  to 
purchase,  and  upon  which  he  has  paid  a  portion  of  the  purchase- 
money,  is  not  revoked  by  the  payment  of  the  residue  of  the  purchase- 
money,  and  the  absolute  conveyance  of  the  lot  to  the  testator  after  his 
execution  of  the  will.  And  where  the  heir  at  law  in  such  a  case  had 
brought  ejectment  to  recover  possession  of  the  lot  in  question,  it  was 
held  that  the  devisee  was  entitled  to  a  perpetual  injunction  to  restrain 
him  from  proceedinff  in  such  suit,  and  to  a  decree  for  a  conveyance 
by  the  heir  at  law  of  his  legal  title,  which  in  equity  he  held  as  a  mere 
trustee  for  the  devisee.(ic) 

OP  THE  REPUBLICATION  OF  WILLS. 

The  above-recited  53d  section  of  the  statute,  which  has  already  been 
partially  considered, (?/)  provides  that  the  destruction,  canceling,  or 
revocation  of  a  second  will,  shall  not  revive  the  prior  will,  unless  it 
appear,  by  the  terms  of  such  revocation,  that  it  was  the  intention  of  the 
testator  to  revive  and  give  effect  to  his  first  will,  or  unless,  after  such 
destruction,  canceling,  or  revocation,  he  shall  duly  republish  his  first 
will.  The  only  mode  in  which  a  will  which  has  been  revoked  by  the" 
execution  of  a  second  will  can  be  revived,  is  that  pointed  out  by  this 
section  of  the  statute.  It  must  appear,  by  the  terms  of  the  revocation, 
that  it  was  the  testator's  intention  to  revive  the  prior  will,  or,  aft«r  the 
destruction,  canceling,  or  revocation,  he  must  duly  republish  his  first 
will.  The  previous  4:2d  section  of  the  statute,  it  will  be  remembered, 
provides  that  the  revocation  of  a  will  must  be  executed  with  the  same 
formalities  prescribed  for  the  execution  of  the  will  itself.(«)  A  revo- 
cation of  a  second  will,  which,  by  its  terms,  manifests  the  testator's 
intention  to  revive  the  first  will,  must,  therefore,  of  itself,  be  a  repub- 
lication of  the  first  will. 

A  codicil  will  amount  to  a  republication  of  the  will  to  which  it 
refers,  whether  the  codicil  be,  or  be  not  annex:ed  to  the  will,(a)  or  be, 
or  be  not  expressly  confirmatory  of  it,(6)  for  every  codicil  is,  in  con- . 
struction  of  law,  part  of  a  man's  will,  whether  it  be  so  described  in  such 
codicil  or  not;  and,  as  such,  furnishes  conclusive  evidence  of  the  testa- 
tor's considering  his  will  as  then  existing.  But,  although  the  effect  of 
a  codicil,  as  to  republication,  is  by  no  means  dependent  on  its  being 
annexed  to  the  will ;  yet,  if  there  are  several  wills  of  different  dates, 
and  there  be  a  question  to  which  of  these  the  codicil  is  to  bs  taken  as 
a  codicil,  the  circumstance  of  annexation  is  most  powerful  to  show  that 

fw)  Havens  v.  Havens^  Ac.,  1  Sandf.  Ch.  Rep.  324 

(se)  Clapper  y,  Houae^  6  Paige,  149.  But  see  PUmden  v.  Syck^  16  Jar.  823 ;  21  Law  J. 
Bep.  (N.  ti.)  Ghanc.  196;  13  Eng.  L.  and  £q.  175. 

{y)  ArUtj  pp.  129,  132. 

(z)  It  has  been  intimated,  at  a  previous  page,  that  this  provision  is  inoperative.  See  anUf 
p.  133.  (a)   Van  Cortland  v.  Kip^  I  Hill,  590. 

(b)  In  Ihe  Goods  of  James  Terrible^  1  Swabe/  and  Tristram,  140. 
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was  intended  as  a  codicil  to  the  will  to  which  it  is  annexed,  and  to 
no  other.  *A  codicil  referring  inaccurately  to  a  will,  as  where  there  is 
a  misstatement  in  respect  to  the  day  of  the  month  of  the  date  of  the 
will,  may,  nevertheless,  republish  it(c) 

But,  {Qthough  the  general  rule  as  to  the  republishing  operation  of  a 
codicil  is  as  above  stated  ;  yet,  in  all  cases  of  this  kind,  the  question  to 
be  considered  is,  whether  the  particular  case  is,  or  is  not,  within  the 
general  rule ;  for,  if  it  appears,  on  the  face  of  the  codicil,  that  it  was 
not  the  intention  of  the  testator  to  republish,  the  ordinary  presumption 
arising  from  the  existence  of  the  codicil  will  be  counteracted. (c?)  A 
codicil  well  executed,  which,  by  its  terms,  republishes  a  will  found  to 
be  deficiently  executed,  is  a  good  publication  of  the  will,  and  any 
informality  in  the  execution  of  the  will,  is  corrected  by  the  co'dicil 
duly  executed.(c) 

OF  THE  CONSEQUENCES  OF  REPUBLICATION. 

It  has  long  been  settled  law,  that  the  republication  of  a  will  is  tan- 
tamount to  the  making  of  that  will  de  novo  ;  it  brings  down  the  will  to 
the  date  of  the  republishing,  and  makes  it  speaJc,  as  it  were,  at  Hiat  time. 
In  short,  the  will  so  republished  is  a  new  will.(/) 

Consequently,  upon  the  ordinary  and  universal  principle,  that  of  any 
number  of  wills,  the  last  and  newest  is  that  in  force,  it  revokes  any 
will  of  a  date  prior  to  that  of  the  republication. (^) 

But  there  is  a  great  distinction  oetween  wills  and  codicils  in  this 
respect;  for  as  every  codicil  is,  in  construction  of  law,  a  part  of  the 
will,  a  testator,  by  expressly  referring  to,  and  confirming  the  will,  will 
not  be  considered  as  intending  to  set  it  up  against  a  codicil  or  cod- 
icils revoking  it  in  part.  If  a  man  ratifies  and  confirms  his  last  will, 
he  satisfies  and  confirms  it  with  every  codicil  which  has  been  added  to 
it(;t) 

So,  where  the  testator  executed  his  will  on  the  4th  day  of  July, 
18<^6,  and  at  intervals  executed  several  codicils,  the  latest  of  which  was 
dated  December  22d,  1843,  all  of  which  were  duly  executed  and  at- 
tested on  the  days  tiiey  respectively  bore  date ;   and  on  the  11th  of 

(c)  Wms.  on  Exrs.  185,  and  cases  cited. 

(d)  Wms.  on  Exrs.  186.  See,  also,  the  judgment  of  Lord  Cran worth,  V.  C,  in  Siilwdi  7. 
MdUrth,  20  Law  J.  Rep.  (N.  S )  Ghanc.  356;  5  Eng.  L.  and  £q.  Rep.  185. 

(0)  in  the  Goods  of  Mary  Ann  I>icken,  deceased^  2  Robert  EccL  Rep.  298.  So,  a  will  or 
codicil,  not  duly  executed,  maj  be  rendered  valid  by  a  later  codicil  duly  executed,  and  re- 
ferring clearly  to  it,  or  in  suoh  a  manner  as  to  show  the  intention.  Therefore,  if  you  were 
to  begin  your  codicil,  "  This  is  a  codicil  to  my  last  will,"  and  there  was  only  one  will,  those 
words  would  set  up  the  will,  although  not  duly  executed.  Handy  Book  on  Property  Law, 
6th  ed.,  151. 

(/)  Wms.  on  Exrs.  188. 

{g)  Wm&  on  Exrs.  188,  and  cases  cited.  In  Bryan  t.  WhUe,  (14  Jur.  919 ;  5  Engp.  L.  and 
Eq.  Bep.  579,)  the  testator  died  on  the  25th  of  August,  leaving  two  wills  of  the  23d  and  24th 
of  thai  month,  of  a  totally  ditferent  tenor;  and  the  will  of  the  24th  had  no  words  of  attesta- 
tion, although  the  prior  will  had  a  full  attestation  clause.  Upon  the  evidence  in  the  case,  it 
was  held  that  the  presumptions  arising  against  the  last  will  ftom  the  improbability  of  the 
two  wills  on  two  suoceasive  days,  and  other  circumstaaces,  were  rebutted,  and  the  will  of 
the  24th  of  August  alone  was  established. 

(A)  Wms.  on  Exrs.  189,  and  cases  cited. 
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January,  1845,  the  testator  acknowledged  and  published  all  these  in- 
struments as  his  last  will  and  testament,  and  codicils  thereto ;  it  was 
held  that  the  will  and  codicils,  having  all  been  executed  in  due  form, 
the  re-execution  could  not  annul  the  prior  execution,  or  alter  or  vary 
the  effect  of  the  instruments,  any  further  than  as  a  republication ;  that 
they  were  the  same  instruments  after  as  before  the  re-execution,  and  that 
legacies  satisfied  or  adeemed  were  not  revived  by  the  re-execution.(i) 

Another  consequence  of  a  republished  will  being  considered  as  a 
new  will,  of  the  date  of  the  republication,  is,  that  its  operation  is  ex- 
tended to  subjects  which  have  arisen  between  its  date  and  republica- 
tion. Thus,  if  a  man  bequeath  goods  which  he  has  not,  if  he  after  do 
purchase  the  same,  and  tnen  republish  his  will,  it  shall  be  a  good  will, 
and  the  bequest  will  be  effectual ;  and  so  far  has  the  doctrine  that  a 
republication  gives  words,  used  in  the  original  will,  the  same  force  and 
eiOcect  as  they  would  have  had  if  first  written  at  the  time  of  the  repub- 
lication, been  extended,  that  it  has  been^considered  that  a  bequest  may 
extend  to  any  person  to  whom  the  description  is  applicable  at  the  period 
of  republication,  though  not  originally  intended.(;) 

This  consequence  of  republication  was  not  so  important  with  respect 
to  personalty,  as  it  was  with  regard  to  realty,  before  the  passing  of  the 
Eevised  Statutes,  because  a  will  of  personalty,  if  it  contained  prospect- 
ive words  sufficiently  comprehensive,  would  operate  on  the  personal 
estate  of  the  testator,  to  which  those  words  applied,  although  acquired 
since  the  making  of  the  will,  without  any  republication  of  it ;  whereas 
no  real  estate  which  the  testator  had  not  at  the  date  of  the  will  would 
pass  by  it,  however  express,  comprehensive,  and  general  the  words,  or 
no wevei' manifest  the  intention  of  the  testator  might  be.  Consequently, 
no  after-purchased  lands  could  pass,  nor  any  lauds  which  did  not  re- 
main in  the  same  condition  from  the  date  of  the  will  till  the  death  of 
the  testator,  unless  there  were  a  republication,  according  to  the  so- 
lemnities required  by  the  act  concerning  wills  or  the  Statute  of 
Frauds;  for  any,  the  least  alteration,  or  new-modeling  of  the  estate 
after  the  will,  was  an  actual  revocation.(i) 

But  now,  by  statute,  every  will  that  shall  be  made  by  a  testator  in 
express  terms,  of  all  his  real  estate,  or  in  any  other  terms  denoting  his 
intent  to  devise  all  his  real  property,  shall  be  construed  to  pass  all 
the  real  estate  which  he  was  entitled  to  devise  at  the  time  of  his 
death.(Q 

It  has  already  appeared,(7n)  with  reference  to  this  provision  of  the 
statute,  that  if  the  testator  devise  all  his  real  estate  at  a  particular 
place,  or  within  a  particular  district  of  country,  after-purchased  lands 
at  that  place  or  witnin  that  district  do  not  pass  by  the  will.  In  ordeo* 
to  make  a  will  in  such  a  case  apply  to  such  lands,  it  must  be  repub- 
lished. . 

The  execution  after  the  Eevised  Statutes  of  a  codicil  to  a  will,  made 

(t)  Langdon  v.  Astor^e  SxectUors,  16  N.  Y.  Rep.  9. 

If)  See  Wms.  on  Exrs.  190. 

(k)  See  arUe^  p.  139,  and  authorities  and  caaes  dted. 

(2)  2  R.  &  67 ;  3  R.  a  (5tli  ed.)  139,  sec  6.   AtUe,  p.  51. 

(m)  Anie^  p.  51 ;  Pond  y.  Bergh,  10  Paige,  140. 
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before  they  took  effect,  renders  the  construction  of  the  will  subject  to 
the  provisions  of  those  statutes,  in  the  same  manner  as  if  it  had  then 
been  originally  made,  and,  therefore,  in  such  a  case,  it  was  held  that 
the  statute  declaring  that  no  devise  to  a  corporation  shall  be  valid, 
unless  such  corporation  be  expressly  authorized  bj  its  charter,  or  by 
statute,  to  take  by  devise,(w)  controlled  the  effect  and  validity  of  cer- 
tain provisions  01  such  will.(o) 

It  nas  already  been  stated, (p)  that  a  codicil  has  the  effect,  and  inde- 
pendently of  any  intention,  to  bring  down  the  will  to  the  date  of  the 
codicil,  making  the  will  speak  as  of  that  date,  unless  a  contrary  in- 
tention be  shown,  in  which  case  it  will  repel  that  effect.     When  it  is 
said,  however,  that  a  codicil,  republishing  a  will  or  confirming  a  will, 
makes  the  will  speak  from  the  time  of  republication,  that  does  not 
mean  that  the  will  is  to  be  read  in  any  way  different  from  the  mode 
in  which  it  would  have  been  read,  if  the  testator  had  died  the  moment 
after  he  had  executed  it.    Thus,  it  was  said  by  Lord  Cran  worth,  V.  C, 
in  StilweU  v.  Mellenh  :{g)  "  Suppose  I,  by  my  will,  say  I  give  £500 
to  the  present  treasurer  of  Lincoln's  Inn,  and  this  day  twelve  months 
I  republish  my  will,  does  that  alter  the  party  who  is  to  take  the 
legacy  ?    That  must  be  so,  if  it  is  to  read  as  if  I  had  written  it  over 
again  ;  the  *  present'  treasurer  would  be  a  different  person.     So  I  con- 
ceive if  I  had  said,  I  devise  all  the  estates  of  which  I  am  now  seized, 
I  afterwards  purchase  lands,  and  republish  my  will,  I  confess  I  think 
the  same  principle  applies,  as  governed  Lord  Cottenham,  in  Coh  v. 
ScoU,{r)     My  will  must  be  read  in  the  same  way  as  if  I  had  said,  I 
give  all  the  lands  of  which  I,  on  this  24:th  day  of  March,  1851,  am 
seized,  and  if  I  republish  that  in  1852,  it  will  still  be  read  just  as  it 
was  before  ;  it  will  refer  only  to  that  which  is  there  mentioned.    Now, 
the  cases  in  which  this  question  has  often  arisen,  and  with  which  we 
are  familiar,  are  these :  where  a  party  says  by  his  will,  *  I  give  all  my 
lands,'  what  does  that  mean  ?     All  the  lands  that  I  have  power  to 
give.    When,  a  year  afterwards,  I  republish  that  will,  having  inter- 
mediately purchased  lands,  it  will  apply  to  the  after-purchased  lands. 
It  is  to  be  read  just  as  if  I  had  put  in  those  words,  *  all  the  estates 
which  I  had  power  to  give.'     Therefore  it  seems  to  me  that  the  dis- 
tinction is  manifest  between  an  express  date,  or  an  express  name 
fixed  upon.     You  cannot  alter  that  by  saying  you  republish  the  will 
at  a  different  time.    You  do  republish  it,  so  as  to  make  it  operate  from 
that  other  later  time,  and  if  there  be  any  legal  effect  that  is  brought  to 
operate  by  what  has  taken  place  in  the  meantime,  you  have  the  benefit 
of  that.     But  you  cannot  alter  the  meaning  of  the  will,  which  you  will 
be  doing,  if,  by  republishing  the  will,  you  are  to  treat  the  testator  as 
haying  meant  something  by  his  will  different  from  that  which  he  has 
there  expressed."(5) 

(n)  2  R.  &  67,  sec.  3 ;  3  R.  S.  (6th  ed.)  138,  sec.  3. 
\o)  Ayers  y.  MeOi.  Ch,,  3  Sandi:  Sup.  CL  Rep.  362. 
Ip)  AfUe,  pp.  52,  143. 

{q)  20  Law  J.  Rep.  (N.  S.)  Chanc.  356 ;  6  Eog.  L.  and  Eq.  Rep.  185. 
ir)  1  UaU  aod  Tw.  477  ;  iMac  and  Gor.  518 ;  19  Law  J.  Rep.  (N.  B.)  Chanc  63. 
(9)  See,  also,  the  judgment  of  Lord  Mausfleld,  in  Seylin  y.  HeyUn,  Oowper,  132 ;  I/xngdom 
▼.  Attar's  Ezeeuiors,  16  N.  T.  Rep,  9. 
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All  wills  to  affect  lands  within  this  state,  and  generallj  all  wills  dis- 

gosirig  of  personal  property  within  this  state,  must  be  proved  in  the 
urrogate's  Court  having  jurisdiction,  unless  in  those  cases  where  juris- 
diction is  given  to  the  Supreme  Court,  formerly  the  Court  of  Chancery, 
to  take  the  proof  of  the  will.  Those  cases  are  where  the  witnesses  to 
a  will  duly  executed,  according  to  the  laws  of  this  state,  reside  without 
the  jurisdiction  of  this  state,  or  where  the  original  will  is  in  the  pos- 
session of  a  court  or  tribunal  of  justice  in  any  other  country  or  state, 
whence  the  same  cannot  be  obtained,(^)  or  where  a  will  of  personal 
estate  is  duly  executed  by  a  person  residing  out  of  this  state,  according 
to  the  laws  of  the  state  or  country  in  which  the  same  was  made.(w)  In 
all  other  cases,  the  proceedings  for  the  proof  of  the  will  are  to  be  taken 
in  the  Surrogate's  Court 

Before  the  Revised  Statutes  took  effect,  the  jurisdiction  of  the  Surro- 
gates' Courts  was  limited  to  the  p^robate  of  wills  of  personal  property. 
Wbere  any  real  estate  was  devised  by  last  will  and  testament,  the 
executors  to  such  will,  or  any  person  interested  in  the  estate,  might 
cause  the  said  will  to  be  brought  before  the  Supreme  Court,  or  the 
Court  of  Common  Pleas  of  the  county  in  which  such  real  estate  was 
situated,  and  the  proof  might  there  be  taken  and  the  will  and  proof  re- 
corded, and  a  will,  duly  certified  by  the  derk  of  the  court  in  which 
the  proof  was  taken  to  have  been  so  proved,  or  the  record,  or  a  duly 
certified  transcript  of  the  record  of  such  will  and  proo^  was  as  effect- 
ual in  all  cases  as  the  original  will  was,  if  produced  and  proved.(v) 
But  now,  under  the  Revised  Statutes,  the  Surrogates'  Courts  have 
jurisdiction  to  take  the  proofe  of  wills  of  real  as  well  as  personal  estate, 
as  has  heretofore  appeared,(u;)  and  there  is  not  any  other  court  which 
has  jurisdiction  to  take  the  proof  of  a  will,  except  in  the  particular 
cases  above  specified. 

The  proving  and  recording  of  wills  of  real  estate,  have  become  of 
^neater  unportance  to  devisees  since  the  Revised  Statutes  than  formerly. 
The  fifth  title  of  the  first  chapter  of  the  second  part  of  the  Revised 
Statutes,(x)  enacts  as  follows: 

Sec.  8.  The  title  of  a  purchaser  in  good  faith,  and  for  a  valuable 
consideration,  from  the  heirs  at  law  of  any  person  who  shall  have  died 
seized  of  real  estate,  shall  not  be  defeated  or  impaired  by  virtue  of  any 
devise  made  by  such  person  of  the  real  estate  so  purchased,  unless  the 
will  or  codicil  containing  such  devise  shall  have  been  duly  proved  as 
a  will  of  real  estate,  and  recorded  in  the  office  of  the  surrogate  having 
jurisdiction,  or  of  the  register  of  the  Court  of  Chancery,  [now  the  Su- 
preme Court,]  where  the  jurisdiction  shall  belong  to  that  court,  within 
four  years  after  the  death  of  the  testator :  except — 

1.  Where  the  devisee  shall  have  been  within  the  age  of  twenty-one 

(0  2  R.  S.  67 ;  3  R.  S.  (5th  ecL)  161,  sec.  79  [sec.  63]. 
(tt)  2  R.  S.  67 ;  3  R.  8.  (5th  ed.)  152,  Bee.  824  [sea  68]. 
(v)  1  R.  L.  1813,  365,  sec.  7. 

(w)  Ante,  p.  24;  2  R.  8.  220 ;  3  R.  S.  (5th  ed.)  362,  §  1. 
(z)  1  R.  &  748-8;  3  R.  &  (5th  ed.)  38. 
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years,  or  insane,  or  imprisoned,  or  a  married  woman,  or  out  of  the 
state  at  the  time  of  the  death  of  such  testator ;  or, 

2.  Where  it  shall  appear  that  the  will  or  codicil  containing  such 
devise  shall  have  been  concealed  by  the  heirs  of  such  testator,  or  some 
one  them. 

In  which  several  cases,  the  limitation  contained  in  this  section  shall 
not  conunence  until  after  the  expiration  of  one  year  from  the  time 
when  such  disability  shall  have  been  removed,  or  such  will  or  codicil 
shall  have  been  delivered  to  the  devisee  or  his  representative,  or  to  the 
proper  surrogate. 

OF  THE  SUBROGATE'S  COURT  HAVING  JURISDICTION  TO  TAKE  THE  PROOF 

OF  THE  WILL. 

The  act  of  the  legislature  of  the  16th  of  May,  1837,  "  concerning 
the  proof  of  wills,"  &c.,  provides  as  follows : 

Sec  1.  The  surrogate  [or  county  judge,  &c.,]  shall  have  jurisdiction, 
exclusive  of  ^every  other  surrogate,  within  the  county  for  which  he 
may  be  appointed,  [elected,]  to  take  the  proof  of  last  wills  and  testa- 
ments of  all  deceased  persons,  in  the  following  cases : 

1.  Where  the  testator,  at  or  immediately  previous  to  his  death,  was 
an  inhabitant  of  the  county  of  such  surrogate,  in  whatever  place  such 
death  may  have  happened ; 

2.  Where  th%  testator,  not  being  an  inhabitant  of  this  state,  shall  die 
in  the  county  of  such  surrogate,  leaving  assets  therein ; 

3.  Where  the  testator,  not  being  an  inhabitant  of  this  state,  shall 
die  out  of  the  state,  leaving  assets  in  the  county  of  such  surrogate ; 

4.  Where  a  testator,  not  being  an  inhabitant  of  this  state,  shall  die 
out  of  the  state,  not  leaving  assets  therein ;  but  assets  of  such  testator 
shall  thereafter  come  into  the  county  of  such  surrogate ; 

5.  Where  no  surrogate  has  gained  jurisdiction  under  either  of  the 
preceding  clauses,  and  any  real  estate  devised  by  the  testator  shall  be 
situated  in  thecoudty  of  such  surrogate.(y) 

The  Eevised  Statutes,  as  has  been  seen,(2)  provide  that  every  surro- 
gate, duly  qualified,  shall  have  power  also  to  take  the  proof  of  any 
will  relating  to  real  estate,  situated  within  the  county  of  such  surro- 
gate, when  the  testator  in  such  will  shall  have  died  out  of  this  state, 
not  being  an  inhabitant  thereof,  and  not  leaving  any  assets  therein. 

The  case  of  a  person,  not  an  inhabitant  of  this  state,  dying  in  the 
county  of  the  surrogate,  not  leaving  assets  therein,  but  leaving  assets 
in  another  county,  and  that  of  a  person,  not  an  inhabitant,  dying  in 
the  county,  not  leaving  assets  therein,  but  assets  coming  into  the 
county  afier  his  death,  are  both  unprovided  for  in  terms  by  the  above 
section  of  the  statute  ;  though,  if  a  non-inhabitant  die  out  of  this  state 
under  these  circumstances,  the  proving  of  his  will  is  regulated.  The 
statute  declaring  the  general  powers  of  the  surrogate,  it  will  be  remem- 
bered, authorizes  him  "  to  tate  the  proof  of  wills  of  real  and  personal 
estate,  in  the  cases  prescribed  by  law  ;'*  and  further  enacts,  that  his 
powers  "  shall  be  exercised  in  the  cases  and  in  the  manner  prescribed 

(y)  &  Lu  1837,  624;  3  B.  S.  (6th  ed.)  362-3.  sec.  2. 

(x)  AnU^  p.  19;  2  R.  S.  220;  3  R.  S.  (5ih  ed.)  362,  seo.  L 
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by  the  statutes  of  this  state."(^)  It  1^^  been  considered,  with  reference 
to  the  similar  cases  to  those  above  specified  alike  unprovided  for,  in  re* 
spect  to  the  granting  of  administration,  that  there  cannot,  in  the  nature 
of  things,  be  any  reason  why  the  administration  of  the  assets  of  a  non- 
inhabitant  dying  in  the  county  should  not  belong  to  the  surrogate,  as 
well  as  that  of  a  non-inhabitant  dying  out  of  the  state,  and  that  the 
argument  for  the  power  in  the  former  instance  is  stronger  than  in  the 
latter  ;{b)  and  it  would  seem,  notwithstanding  the  restrictive  clauses  of 
the  statute  above  quoted,  that  provided  the  fact  be  established,  that  as- 
sets of  the  deceased  have  come  into  the  county  since  his  death,  or  were 
here  at  that  time,  the  surrogate  has  jurisdiction. 

A  will  of  personalty,  valid  according  to  the  law  of  the  domicil  of 
the  testator,  but  not  valid  according  to  the  law  of  the  place  where  it 
was  made,  may  be  proved  before  the  surrogate,  under  a  commission 
issued  for  the  examination  of  foreign  witnesses.(c)  There  is,  in  the 
Surrogate's  Court,  both  jurisdiction  to  take  the  proof  and  the  means  of 
taking  it.(rf) 

The  Surrogate's  Court  proceeds,  in  all  matters  relating  to  the  pro- 
bate of  wills,  and  the  administration  of  the  estates  of  deceased  peiBons, 
according  to  the  course  of  the  common  and  ecclesiastical  law,  as  modified 
by  statutory  regulations.  Where  jurisdiction  is  given  by  statute,  the 
mode  of  exercising  it,  in  cases  not  specially  provided  for,  must  ber^a- 
lated  by  the  court,  in  the  exercise  of  a  sound  discretion,  according  to 
circumstances.(e) 

It  was  decided  in  Keeney  v.  Whitmarsh^{f)  that  the  proceeding  to 
prove  a  will  is  not  an  action  under  the  code :  "  It  is  not,'*  argue  the 
court,  **a  proceeding  for  the  protection  or  enforcement  of  a  right, 
within  the  meaning  of  the  code.  It  is  not  an  adversary  proceeding. 
It  does  not  seek  any  relief  against  the  parties,  as  in  the  case  of  an 
action  to  recover  a  sum  of  money,  or  specific  real  or  personal  estate.  If 
an  action,  then  it  must  be  commenced  by  summons  and  complaint,  and 
the  citation  has  become  obsolete.  This  proceeding  is,  moreover,  ex- 
pressly saved  from  the  operation  of  the  code,  as  one  of  the  special  pro- 
ceedings from  which  its  operation  is  excluded." 

OF  THE  PROVING  OF  WILLS  OF  INHABITANTS  OF  THE  COUNTY— OF  THK 

PRELIMINARY  PROCEEDINGS. 

It  is  proposed,  in  the  first  place,  to  consider  the  proving  of  wills, 
under  the  first  subdivision  of  the  above  section  of  the  statute,  namely, 
the  proving  of  the  wills  of  persons  who,  at  or  immediately  previous  to 
their  deaths,  were  inhabitants  of  the  county  of  the  surrogate.  This 
subdivision,  it  is  manifest,  embraces  by  far  the  greatest  portion  of  the 
wills  brought  before  the  surrogate.  The  preliminary  proceedings  are 
alike  in  all  such  cases,  whether  the  will  relate  either  to  real  or  to  per- 
sonal estate,  or  to  both. 

(a)  2  R.  S.  220;  3  R.  S.  (5tb  ed.)  362,  sec.  1.    See  anU,  p.  24. 

(b)  Kohier  v.  Knapp,  1  Bradf.  Suit.  Rep.  24L 

(c)  See  sec  77,  8.  L.  1837,  537 ;  3  R.  S.  (5th  ed.)  364,  Bee.  IL 
id)  hham  t.  Gibbons,  1  Bradf.  Suit.  Rep.  69,  79. 
(e)  Campbell  y.  Logan,  2  Bradf.  Suit.  Rep.  90. 

16  Barb.  Sup.  Ct  Rep.  141,  145. 
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The  following  sections  of  the  statutes  prescribe  sucli  preliminary 
proceedings.  They  are  general  in  their  terms,  and,  in  respect  to  real 
estate,  extend  to  all  cases  within  the  jurisdiction  of  the  surrogate,  of 
whatever  place  the  deceased  may  have  been  an  inhabitant,  except 
where  the  supreme  Court  has  jurisdiction  to  take  the  proof  of  the  will, 
as  above  specified. 

Sec  4.  The  executor,  devisee,  or  legatee,  named  in  any  last  will,  or 
any  person  interested  in  the  estate,  may  have  such  will  proved  before 
the  proper  surrogate.(5') 

Sec.  5.  On  application  to  the  surrogate,  he  shall  ascertain,  by  satis- 
factory evidence,  the  following  facts : 

1.  If  the  will  relate  exclusively  to  real  estate,  the  names  and  places 
of  residence  of  the  heirs  of  the  testator,  or  that,  upon  diligent  inquiry, 
the  same  cannot  be  ascertained ; 

2.  If  the  will  relate  exclusively  to  personal  estate,  the  names  and 
places  of  residence  of  the  widow  and  next  of  kin  of  the  testator,  or 
that)  upon  diligent  inquiry,  the  same  cannot  be  ascertained ; 

S.  It  the  will  relate  to  both  real  and  personal  estate,  tVk  names  and 
places  of  residence  of  the  heirs,  widow,  and  next  of  kin  of  the  testator, 
or  that,  upon  diligent  inquiry,  the  same  cannot  be  ascertained. 

Sec.  6.  The  surrogate  shall  also  ascertain  whether  any  and  which  of 
the  persons  mentioned  in  the  preceding  section  are  minors,  and  the 
names  and  places  of  residence  of  their  general  guardians,  if  they  have 
any ;  and  if  there  shall  be  no  general  guardian  within  this  state,  the 
surrogate  shall,  by  an  order  to  be  entered,  appoint  a  special  guardian 
for  such  minor,  to  take  care  of  his  interest  in  the  premises ;  and  the 
written  consent  of  every  person  so  appointed  special  guardian  to  serve 
s^  such,  shall  be  filed  witn  the  surrogate.  The  testamentary  guardian 
named  in  the  will  to  be  proved,  shall  not  for  this  purpose  be  deemed  a 
general  guardian.(A) 

Sec.  7.  The  surrogate  shall  thereupon  issue  a  citation,  requiring  the 
proper  person,  at  such  time  and  place  as  shall  be  therein  mentioned, 
to  appear  and  attend  the  probate  of  the  will.  The  citation  shall  state 
who  has  applied  for  the  proof  of  the  will,  and  whether  it  relate  exclu- 
sively to  either  real  or  personal  estate,  or  to  both  real  aijd  personal 
estate.  It  shall  be  directed  to  the  proper  persons  by  name,  stating 
their  places  of  residence,  or,  if  any  of  them  are  minors,  to  their  guard- 
ians, by  name,  stating  their  places  of  residence.  If  the  name  or  place 
of  residence  of  any  person  who  ought  to  be  cited,  cannot  be  ascer- 
tained, such  fact  shall  be  stated  in  the  citation. 

Sec.  8.  The  citation  shall  be  served  on  the  persons  to  whom  it  is 
directed,  as  follows : 

1.  On  such  as  reside  in  the  same  county  with  the  surrogate,  or  an 
adjoining  county,  by  delivering  a  copy  to  such  person  at  least  eight 
days  before  the  dav  appointed  for  taking  the  proof;  or  by  leaving  a 
copy,  at  least  eight  aays  as  aforesaid,  at  the  dwelling-house  or  other 
place  of  residence  of  such  person,  with  apme  individud  of  suitable  age 

(^  aL.  1837,  624;  3  R.  S.  (6th  ed.)  146. 

^)  a  L  1837,  626;  2  K.  a  66^  Bee.  49;  3  R.  a  (6tfa  ed.)  146L 


and  d'iKretion.  and  iinder  so-^h  circnn^tazioes  as  sball  hidoce  a  reason- 
ahle  pre?T:n:p%ion  in  tfce  mind  o£  ihe  smrog^te  that  the  copy  came  to 
the  han  A  or  knovleijae  of  the  ver?on  to  be  aerred  widi  it  in  tune  for 
bim  to  atterii  tee  probate  of  oie  will ; 

2.  On  snch  as  reside  in  anj  other  oonntr  in  this  state,  bv  defivering 
a  copy  p^rTSorallT  to  such  person,  or  leaying  it  at  his  dwelling-bonse  or 
ot?ier  pLce  of  lesidenoe,  in  the  manner  and  nnder  the  eircnmstanoes 
abore  ment:  'ned,  at  lea^  fifteen  days  before  the  day  appointed  tsr 
taking  the  proof; 

S.  On  such  peisons  as  do  not  reside  in  this  state,  citations  may  be 
served  by  delivering  a  copy  personally  to  such  persons^  or  leaving  it 
at  his  or  her  dwelling-honse  or  other  place  of  residence^  not  less  than 
fifteen  days,  nor  more  than  ninety  days  before  the  day  a|qx>iQted  for 
taking  proof  of  any  will ;  and  on  sach  persons  as  do  not  reside  in  this 
state,  or  whose  places  of  residence  cannot  be  ascertained,  by  publishing 
a  copy  of  the  citation  in  the  state  paper  for  six  weeks  previous  to  the 
day  appointed  for  taking  the  proof.(i) 

Sec.  9.  Iklbre  pfiooeeding  to  take  the  proof  of  any  will^  the  surrogate 
shall  require  satis&ctory  evidence,  by  affidavit,  of  the  service  of  the 
citation,  in  the  mode  prescribed  by  law.  If  it  has  not  been  duly 
served  on  all  the  persons  who  ought  to  receive  notice,  the  surrogate 
may  adjourn  the  proceeding,  and  issue  a  further  citation  for  the  pur- 
pose  of  bringing  in  such  per8ons,(J) 

OF  THE  PETITION  FOB  THE  FBOOP. 

The  above  sections  of  the  statute,  numbered  5  and  6,  plainly  con- 
template an  examination  before  the  surrogate  to  enable  him  to  ascer- 
tain the  facts  therein  designated ;  but  the  uniform  practice  has  been 
for  the  executor,  or  other  person,  to  commence  the  proceeding  for  the 

(i)  S.  Lu  1837,  525;  S.  L.  1840,  325;  2  Bw  &  €6;  3  E.  &  (5tb  ed)  141. 

(J)  a  L.  1837,  526 ;  3  B.  a  (5th  ed)  148.  Previoas  to  the  law  of  1837,  tiie  preliminaiy 
proceedini^  on  proving  wills  of  real  estate  were  prescribed  by  the  following  proTiaons  of  the 
BerUiedStattiteii: 

Sec,  7.  When  any  real  estate  shall  be  devised  bj  will,  any  executor  or  derisee  named 
therein,  and  any  person  interested  in  such  estate,  may  have  su^  will  proved  before  the  sor^ 
rogate  of  the  county  to  whom  the  probate  of  the  will  of  the  testator  would  belong,  in  re- 
spect to  personal  property,  under  the  second  article  of  this  title ;  and  if  there  be  no  such 
surrogate,  then  before  the  sorrogate  of  any  county  in  which  any  real  estate  devised  by  much 
will  shall  be  situated. 

Bee.  8.  The  person  intending  to  apply  for  the  proof  of  such  will,  shall  give  notice  of  hia 
intention  to  the  heirs  of  the  testator,  as  follows : 

1.  To  such  heirs  as  reside  in  the  county  where  such  proof  is  intended  to  be  taken,  by 
serving  such  notice  personally,  at  least  fifteen  days  previous  to  such  application; 

2.  To  such  hoirs  as  do  not  reside  in  the  county,  but  reside  in  the  state,  by  serviiig  the 
same  personally  twenty  days  previously; 

3.  To  Bucli  heirs  as  cannot  be  found  in  the  state,  and  to  such  as  do  not  reside  therein,  by- 
serving  such  notice  personally,  twenty  days  previously,  or  by  publishing  it  once  in  each 
week,  for  six  wock^  in  the  state  paper. 

Bee.  9.  If  any  of  such  heirs  shall  be  minors,  and  have  guardians,  service  of  such  notice 
shall  be  made  upon  such  guardians,  in  the  same  manner  as  prescribed  in  the  last  preceding^ 
section.  If  they  shall  have  no  guardiaop,  the  surrogate  shall  appoint  guardians  to  take  care 
of  their  interostfi  in  the  premises.    See  2  B.  S.  (2d  ed.)  67. 

These  provisions  were  repealed  by  the  7l8t  section  of  the  law  of  1837.  See  S.  L.  1837^ 
530.  But  this  recital  of  them  is  necessary,  in  order  to  render  intelligible  some  of  the  aubee- 
quout  provisloDS  relating  to  the  present  subject* 
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proof  of  the  will,  bjr  presenting  to  the  surrogate  a  written  petition, 
under  oath,  drawn  in  the  form  now  to  be  described,  and  emoodying 
the  facts  spoken  of  in  these  sections ;  and  no  other  evidence  as  to 
those  facts  has  been  deemed  necessary.  This  course  of  proceeding, 
although  probably  not  in  strict  accordance  with  the  intentions  of  the 
legislature  in  enacting  these  sections,  will  be  found  substantially  to 
comply  with  their  requirements.  It  is  now  well  settled,  and  is  there- 
fore adopted  in  this  work. 

The  petition  must  allege  the  death  of  the  deceased  and  the  time 
thereof,  and  that  he  was,  at,  or  immediately  previous  to  his  death,  an 
inhabitant  of  the  county  .(A)  It  must  state  the  making  of  the  will,  and 
whether  the  same  relates  to  real  or  personal  estate,  or  to  both.  If  it 
relate  to  real  estate,  the  competency  of  the  deceased  to  devise  real 
estate  may  properly  be  averred.  All  the  facts  directed  by  the  above 
fifth  and  sixth  sections  to  be  ascertained  must  then  be  set  forth. 

The  heirs  and  next  of  kin  referred  to,  are  those  persons  to  whom 
the  real  estate  of  the  deceased  would  have  descended,  or  who  would 
have  been  entitled  to  share  in  the  distribution  of  his  personal  property, 
if  he  had  died  intestate.  The  heirs  are  determined  by  the  Statute  of 
Descents,  (1  R.  S.  750  ;)(Z )  the  next  of  kin  by  the  Statute  of  Distribu- 
tion, (2  R  S.  96.)(7n)  The  heirs  and  next  of  kin  are  usually  the  same 
persons.  The  question,  who  constitute  the  next  of  kin,  will  bo  found 
particularly  discussed  in  that  part  of  this  work  in  which  the  distribution 
of  the  personal  property,  in  cases  of  intestacy,  is  considered.  If  one  of 
the  heirs,  or  next  of  kin,  or  the  widow,  has  died  subsequently  to  the 
death  of  the  decedent,  that  fact  should  be  stated  in  the  petition,  and 
the  proper  representatives  of  such  deceased  heir,  or  next  of  kin,  or 
^ridow,  as  to  nis  or  her  real  or  personal  estate,  should  be  mentioned, 
and  inade  parties  to  the  proceeding.  In  setting  forth  the  heirs  and 
next  of  kin,  the  manner  and  degree  of  their  relationship  to  the  de- 
ceased should  be  given,  as  well  as  their  names.  If  the  deceased  left 
children,  and  descendants  of  deceased  children,  the  names  of  the 
former  should  be  first  recited,  designating  them  as  such,  and  then  the 
names  of  the  descendants  of  a  deceased  child,  describing  them  as 
descendants  of  such  child,  giving  his  or  her  name;  and  so  with 
brothers  and  sisters,  and  children  of  deceased  brothers  and  sisters, 
or  any  other  relatives,  entitled  in  distribution  in  cases  of  intestacy. 
This  is  the  form  an  examination  before  the  surrogate  would  properly 
take,  and  it  is  useful,  also,  as  showing  more  distinctly  the  correctness 

(k)  XJpmi  this  allegatioD,  the  snrrogate  acquires  jurisdiction  to  take  the  proof  of  the  wiU. 
The  fact  of  the  residence  of  the  decedent,  is  seldom  the  subject  of  question.  The  executor's 
allegation  in  his  petition,  is  the  onlj  evidence  on  the  point  commonlj  submitted.  For  an 
eztraordinAiyoase,  in  which  it  was  held  that  the  jurisdiction  of  the  surrogate  haying  attached 
by  the  piiesentation  of  a  verified  petition,  containing  the  allegation  in  question,  and  bj  the 
appearance  of  the  parties,  the  decision  of  the  surrogate  on  the  question  of  the  inhabitano/ 
of  the  decedent  was  conclusive,  no  appeal  having  been  taken.  See  MoneU  v.  Dennisonf  17 
How.  Prac.  Kep.  422. 

{I)  By  the  principal  provision  of  the  Statute  of  Descents,  the  real  estate  of  every  person 
who  shall  die  wiihout  devising  the  same,  shall  descend  in  manner  following:  1.  To  his  lineal 
descendants ;  2.  To  his  father ;  3.  To  his  mother ;  and,  4.  To  his  collateral  relatives :  subject^ 
in  aU  cases,  to  the  rules  and  regulations  thereinafter  prescribed. 

(m)  See  J^  oh.  12. 
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of  the  statement.  If  the  will  relate  to  personal  estate,  the  name  of  the 
widow  must  be  given ;  if  there  be  no  widow,  that  fact  should  be  meii- 
tioTied.  The  residences  of  all  the  persons  named  must  be  set  forth. 
"Where  the  name  or  residence  of  any  party  cannot,  upon  diligent  in- 
quiry, be  ascertained,  it  should  be  so  declared.  If  either  of  the  next  of 
kin  be  a  married  woman,  the  name  and  residence  of  her  husband  should 
be  set  forth.  If  any  of  the  parties  be  minors,  such  parties  should  be  so 
described,  and  if  either  of  such  parties  have  a  general  guardian  withia 
this  state,  his  name  and  residence  must  be  inserted.  If  either  of  the 
minors  have  no  general  guardian,  that  fact  should  be  alleged.  The 
prayer  of  the  petition  is,  that  the  alleged  last  will  and  testament  may  be 
proved,  and  letters  testamentary  thereof  granted  according  to  law. 
[For  form  of  petition,  see  Appendix,  No.  IJ 

As  the  petition  is  in  the  place  of  a  judicial  examination,  and  as  such 
examination  could  not  properly  be  had  otherwise  than  under  oath,  the 
petition  is  required  to  be  sworn  to  by  the  petitioner.  [For  form  of  jurcU 
to  the  petition,  see  Appendix  No.  1.]  The  oath  should  doubtless  be 
taken  before  the  surrogate,  or  officer  performing  the  duties  of  the  office 
of  surrogate.  In  the  county  of  Kings,  the  clerk  or  clerks,  and  in  the 
county  of  New  York,  the  assistant,  appointed  by  the  surrogates  of  those 
counties  respectively,  in  pursuance  and  by  the  authority  of  the  several 
acts  of  the  legislature,  at  a  previous  page  particularly  quoted  and  re- 
ferred to,(w)  are  qualified  to  administer  this  oath,  and  the  petition  has 
been  held  sufficiently  verified  if  sworn  to  before  a  commissioner  of 
deeds,  or  other  usual  officer  authorized  to  administer  oaths. 

If  a  married  woman  be  executrix  or  legatee,  devisee,  or  otherwise 
interested,  so  as  to  propound  the  will,  it  is  the  practice  to  require  her 
husband  to  join  with  her  in  the  petition,  as  the  wife  alone  is  not  com- 
petent to  be  a  party  to  the  record. 

By  the  above  section,  numbered  6,  if  either  of  the  parties  is  a  minor, 
having  no  general  guardian  within  this  state,  the  surrogate  shall,  by 
an  order  to  be  entered,  appoint  a  special  guardian  for  such  minor,  to 
take  care  of  his  interest  in  the  premises ;  and  the  written  consent  of 
every  person  so  appointed  special  guardian  to  serve  as  such,  shall  be 
filed  with  the  surrogate.  [For  forms  of  consent  and  order  of  appoint- 
ment, see  Appendix,  Nos.  2  and  3.]  The  phrase  ^^  general  guardian  " 
used  in  the  section,  includes  guardians,  whether  testamentary  or  ap- 
pointed by  deed,  the  late  Court  of  Chancery,  the  Supreme  Court,  or 
the  Surrogate's  Court,  excepting  a  testamentary  guardian  named  in  the 
will  in  question.  In  a  case  before  the  surrogate  of  the  county  of  New 
York,  a  special  guardian  was  appointed  for  an  infant  married  woman. 
A  special  guardian,  on  proving  the  will,  is  appointed  for  minors  resid- 
ing out  of  the  jurisdiction  of  this  state.  It  is  usual  to  appoint  only  a 
single  special  guardian  for  all  the  minors  in  any  case;  although  it 
sometimes  happens  that  the  interest  of  some  of  the  minor  heirs,  or  next 
of  kin,  from  being  preferred  by  the  will  as  devisees  or  legatees,  may  be 
to  support  the  proof  of  the  will,  whilst  that  of  others,  from  want  of  such 
preference,  may  be  to  oppose  such  proof. 

(n)  S.  L.  1849,  236 ;  1 R.  S.  (6tli  ed.)  880,  894 ;  AfUe,  pp.  17, 18 ;  &  L.  1847,  vol  2,  560;  & 
1850  384. 
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OP  THE  ISSUING  AND  SERVICE  OP  THE  CITATION. 

The  petition  having  been  filed,  a  citation  issues  for  proving  the  will. 
The  above  section,  numbered  7,  prescribes  the  form  of  such  citation. 
It  must  require  "  ihe  proper  persons  "  to  appear  and  attend  the  probate 
of  the  will.  The  *^^  proper  persons  "  are,  if  the  will  relate  to  both  real 
and  personal  estate,  the  widow,  heirs,  and  next  of  kin  of  the  deceased ; 
if  it  relate  to  real  estate  only,  then  the  heirs  alone  are  the  persons  in- 
tended ;  if  it  relate  to  personal  estate  only,  then  the  widow  and  next  of 
kin  are  the  "  proper  persons."  All  the  parties  are  named  in  the  same 
citation.  It  must  be  directed  to  them  by  name,  stating  their  places  of 
residence.  If  either  of  the  heirs  or  next  of  kin  is  a  married  woman, 
the  practice  is  to  direct  the  citation  to  both  the  husband  and  wife ;  but 
since  the  passage  of  the  acts  giving  to  a  married  woman  the  same  right 
as  a  feme  sole  in  her  separate  property,(o)  if  the  decedent  has  died  since 
the  enactment  of  those  statutes,  there  seems  to  be  no  necessity  for 
citing  the  husband.(p)  If  any  of  the  parties  are  minors,  the  citation 
runs  to  their  guardians,  whose  residences  must  be  stated.  If  the  minor 
have  a  general  guardian  in  this  state,  the  citation  must  be  directed  to 
him.  And  this,  notwithstanding  the  general  guardian  of  the  infants 
has  an  interest  under  the  allegeawill  jSverse  to  that  of  the  infants.(g') 

If  the  minor  has  not  any  general  guardian  in  this  state,  the  citation 
runs  to  the  special  guardian  who  has  just  been  appointed  by  the  surro- 
gate. If  one  of  the  heirs,  or  next  of  kin,  or  the  widow,  has  died  sub- 
sequently to  the  death  of  the  decedent,  the  legal  representatives  of  such 
person,  as  to  his  or  her  real  or  personal  estate,  are  proper  persons  to  be 
included  in  the  citation.  If  the  name  or  place  of  residence  of  any  per- 
son who  ought  to  be  cited,  cannot  be  ascertained,  such  fact  must  be 
stated  in  the  citation.  The  name  of  the  person  applying  for  the  proof, 
and  the  description  of  the  estate,  whether  real  or  personal,  to  which 
the  will  relates,  must  be  stated.  It  is  usual  to  insert  the  date  of  the 
will  in  the  citation,  but  that  is  unnecessary.  An  order  must  be  entered 
for  issuing  the  citation.  [For  forms  of  the  order  and  citation,  see  Ap- 
pendix, Nos.  4,  5.] 

(o)  S.  L.  1848,  ch.  200 ;  S.  L.  1849,  ch.  3*75 ;  3  R.  S.  (5th  ed.)  239. 

(p)  Sleecher  y.  Lynehf  1  Bradf.  Sarr.  Rep.  458;  Keeney  ▼.  WfUttnarahf  16  Barb.  Sup.  Ct. 
Bep.  141. 

{q)  Keeney  ▼.  WhUmarsTi,  16  Barb.  S.  0.  R.  141.  Where  the  infant  next  of  kin  had  a  general 
guu^ian  in  this  state,  who  was  interested  under  the  will  against  the  infants,  and  the  surro- 
gate issaed  the  citation  directed  to  such  general  guardian,  and  did  not  appoint  a  special 
guardian,  it  was  held  that  his  proceedings  were  regular.  The  surrogate,  it  was  considered, 
neitiier  had,  nor  could  have,  anj  knowledge  of  any  supposed  hostile  interest  to  the  infants, 
growing  out  of  the  provisions  of  the  will,  which  he  had  not  jet  seen.  Even  if  he  had  known 
all  the  facts  as  they  subsequently  appeared,  he  had  no  right,  it  was  further  considered,  to 
supersede  the  statute,  if  he  found  it  defective,  or  to  disobey  its  injunctions,  because  it  made 
no  provision  for  a  case  of  hostile  interests  like  that  of  the  guardian  and  the  infants.  "  If  any 
real  injuiy,"  it  was  said,  **  had  been  done  to  the  interests  of  the  infimts,  by  the  guardian's 
ne^ect,  he  would  be  responsible  to  the  infants.  But  the  surrogate,  who  pursued  the  exaot 
directions  of  the  statute,  and  when  he  could  not  know  of  the  objections  to  that  course,  did 
not  lose  his  jurisdiction  by  obeying  the  statute.  He  could  not  have  removed  the  guardian 
without  a  proceeding  having  been  instituted  for  that  purpose,  however  improper  that  appoint- 
ment may  have  been.  He  must  regard  him  as  the  legal  guardian,  and  proceed  as  in  any 
other  case  where  a  general  guardian  has  been  appointed  before."  Keeney  v.  WhUmar^, 
tuprtL 


164  ISSUING  AND  SERVICB  OF  THE  CITATION. 

The  8tli  section,  given  above,  as  amended  by  the  act  of  1840,  pre- 
scribes the  mode  of  service  of  the  citation.  If  either  of  the  parties  be  a 
married  woman,  the  citation  is  commonly  served  on  both  herself  and 
her  husband.  It  was  a  question,  previous  to  the  acts  of  the  7th  April, 
1848,  and  11th  April,  1849,(r^  "for  the  more  eflfectual  protection  of  the 

Eroperty  of  married  women,  whether  the  service  of  the  citation  to  the 
eirs  and  next  of  kin,  to  attend  the  probate  of  a  will,  upon  one  of  them, 
who  was  a  feme  covert^  was  a  sufficient  service,  without  a  service  there- 
of upon  her  husband.  In  Bibby  and  otJiers  v.  Jfyerj{s)  there  was  a 
strong  intimation  that  service  upon  the  wife  alone  was  sufficient.  "  The 
statute,"  said  the  chancellor,  "  directs  the  citation  to  be  served  upon 
the  heirs  and  next  of  kin  of  the  testator,  if  they  can  be  found.  But  it 
does  not  in  terms  require  it  to  be  served  upon  the  husband,  as  well  as 
upon  the  wife,  where  the  heir  and  next  of  kin  is  a  feme  coijerL  The 
wife  is,  in  fact,  the  real  party  whose  rights,  as  heir  and  next  of  kin,  tbe 
legislature  intended  to  protect  by  requiring  the  notice  of  the  proceed- 
ings to  prove  the  will.  In  that  case,  where  a  will  had  been  estab- 
lished and  admitted  to  be  recorded  by  the  surrogate,  upon  service  of  the 
citation  upon  one  of  the  heirs  at  law  and  next  of  kin,  who  was  a  mar- 
ried woman,  without  serving  it  upon  her  husband,  it  was  held  that  the 
husband  could  not  apply,  in  his  own  name  only,  to  set  aside  the  decree ; 
but  that  the  application  must  be  made  in  the  name  of  the  husband  and 
his  wife  jointly,  if  the  proceeding  upon  the  service  of  the  wife  only  was 
irregular.  Since  the  passage  of  the  acts  referred  to,  and  where  the  de- 
cedent has  died  since  the  enactment  of  those  statutes,  there  seems  to  be 
no  doubt  of  the  regularity  of  the  service  of  the  citation  upon  a  married 
woman,  heir,  or  next  of  kin  alone.(<)  It  is  thought,  however,  to  be 
the  most  prudent  course  to  serve  the  citation  on  the  husbands  of  femes 
coverij  as  well  as  on  themselves,  although  it  is  not  required  by  the  act, 
either  expressly  or  by  implication.(u)  Where  there  are  minors,  the 
service  is  on  the  general  or  special  guardian,  as  the  case  may  be,  named 
in  the  citation,  and  not  on  the  minors  themselves,  [For  forms  of  affi- 
davits of  service,  see  Appendix,  No.  6.] 

The  statute  makes  provisions  for  the  service  of  the  citation  on  every 
person  named  therein  residing  in  this  state,  either  personally  or  by  leav- 
ing a  copy  at  the  residence  of  such  person  with  an  individual  of  suit- 
able age  and  discretion,  and  under  such  circumstances  as  to  induce  a 
reasonable  presumption,  in  the  mind  of  the  surrogate,  that  the  copv  came 
to  the  hands  or  knowledge  of  the  person  intended  in  time  for  him  to 
attend  the  probate.  There  is  not  any  express  provision  for  the  case  of 
a  person  residing  in  this  state,  but  who,  at  the  time  of  the  service,  is 
absent  fi:om  his  residence,  either  in  a  remote  part  of  this  state,  or  out  of 


(r)  S.  L.  1848,  ch.  200;  S.  L.  1849,  ch.  3*75;  3  R.  S.  (5th  ed.)  239. 

(tf)  10  Paige's  Ch.  Rep.  220. 

(Q  Bleeeker  ▼.  Lyneh^  1  Bradf.  Sorr.  Rep.  468>463 ;  Keeney  ▼.  Whi^marsk,  16  Barb.  Sap. 
Oi.  Rep.  141. 

(tt)  Per  Giidley,  J.,  in  Keeney  ▼.  WhUmarsTif  16  Barb.  Sup.  Ot  Rep.  144.  The  114th  seo- 
tion  of  the  code  regulating  the  practice,  where  a  married  woman  is  a  partj  to  an  action,  does 
not  strictly  apply  to  this  proceeding;  but  it  will  be  observed  that,  by  that  section,  in  an 
action  against  a  married  woman,  her  husband  must  be  joined  with  her  as  a  defendant,  except, 
of  course,  in  an  action  against  her  by  her  husband.    See  How.  Code,  142. 
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this  State.  Indeed,  there  is  not  any  provision  for  giving  the  surrogate 
information  of  such  a  state  of  facts,  although  it  maj  very  frequently 
occur.  The  last  clause  of  the  first  subdivision  of  the  above  eighth  sec* 
tion  of  the  statute  will,  however,  apply  to  this  case,  and  where  the  ser- 
vice is  by  copy,  the  surrogate,  in  order  to  be  justified  in  believing  that 
the  copy  came  to  the  hands  or  knowledge  of  the  person  to  be  served 
with  it  in  time  for  him  to  attend  the  probate,  is  bound  to  inquire  where 
such  person  was  at  the  time  of  such  service ;  and,  if  it  should  prove  that 
he  was  absent  from  his  place  of  residence  in  a  distant  part  of  this  state, 
or  out  of  this  state,  and  that  he  could  not,  or  did  not  return  or  receive 
the  copy  in  time  to  be  present  or  to  be  represented  at  the  probate,  the 
surrogate  is  bound  to  adjourn  the  proceedings,  and  issue  another  cita- 
tion to  bring  in  such  person. 

The  third  subdivision  of  the  eighth  section  provides  for  the  service 
of  the  citation  on  persons  residing  out  of  this  state,  or  whose  place  of 
residence  is  not  known.  This  subdivision,  as  it  was  originally  enacted 
in  1887,  was  as  follows :  "  On  such  persons  as  do  not  reside  in  this 
state,  or  whose  places  of  residence  cannot  be  ascertained,  by  publishing 
a  copy  of  the  citation  in  the  state  paper  for  six  weeks  previous  to  the 
day  appointed  for  taking  the  proot;  and  by  putting  in  the  post  office, 
directed  to  such  persons  whose  place  of  resiaence  is  known,  at  such 
place  of  residence,  a  copy  of  sucn  citation,  six  weeks  at  least  previous 
to  such  day."(vj  Under  this  provision  the  practice  was  plain  :  where 
the  residence  oi  the  party  out  of  this  state  was  known,  service  both  by 
publication  and  by  mail  was  required.  The  amendment  of  1840 
authorizes  a  service  of  the  citation  on  the  persons  named  therein  whose 
residence  is  known,  personally  or  by  copy,  out  of  the  state,  and  service 
through  the  post  omce  is  dispensed  with.  But  whether  or  not  it  was 
the  intention  of  the  legislature  to  provide  for  actual  service  out  of  the 
state  as  a  substitute  for  service  through  the  post  office,  publication  for 
six  weeks  being  required  in  either  case,  is  perhaps  not  entirely  clear. 
The  practice  under  this  subdivision  has  been,  however,  to  regard  the 
two  several  clauses  as  providing  alternatives  for  the  service  of  the  cita- 
tion in  cases  of  non-residents,  and  allowing  of  publication  alone, 
whether  the  place  of  residence  of  the  non-resident  is  known  or  not 
kDown.(ti;) 

The  above  section,  numbered  9,  provides  that,  before  proceeding  to 
take  the  proof  of  any  will,  the  surrogate  "  shall  require  satisfactory  evi' 

(«)  a  L.  1837,  626. 

(w)  Tbe  Revised  Statutes,  prerious  to  the  act  of  183t,  provided,  in  respeot  to  the  proof  of 
wills  of  real  estate,  that  notice  of  the  intention  to  apply  for  the  proof  of  the  will  should  be 
given  to  such  heirs  as  could  not  be  found  in  the  state,  and  to  such  as  did  not  reside  therein, 
bj  aervlog  such  notice  personally,  twenty  days  previously,  or  by  publishing  it  once  in  each 
week,  for  six  weeks,  in  Uie  state  paper,  (2  R.  S.  67,  sec.  8 ;)  and,  in  respect  to  wills  of  per- 
sonal estate,  that  the  citation  should  be  personally  served  on  the  widow  and  next  of  kin,  if 
they  were  in  the  couDty,  six  days,  at  least,  before  the  return  thereof;  and  if  not  in  the 
county,  and  whenever  personal  service  was  not  made  on  the  next  of  kin,  by  publishing  the 
same,  at  least  two  weeks,  in  such  newspaper  in  tbe  state  as  the  surrogate  should  deem  most 
likely  to  give  notice  to  the  relatives  of  the  deceased.  (2  R.  8.  60,  sec.  24.)  The  practioe, 
under  the  present  statute,  in  respect  to  service  of  the  citation  on  non-re8idents»  is  the  same 
as  that  formerly  prescribed  by  the  Revised  Statutes  for  service  of  notice  in  the  like  case  for 
tbe  proof  of  a  will  of  real  estata 
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dence^  by  affidavit^  of  tbe  service  of  the  citation,  in  the  mode  prescribed 
by  law."  This  language  has  been  considered  by  some  imperatively  to 
preclude  any  other  evidence,  as  to  the  service  of  the  citation,  than  that 
of  proof  by  affidavit;  but  the  practice  has  been,  notwithstanding,  to 
receive  admissions  of  service  of  any  of  the  parties^  in  lieu  of  affidavits 
of  service.  Such  admission,  however,  must  be  duly  proved  or  ac* 
knowledged.  K  a  party  appear  in  person,  on  the  return-day  of  the 
citation,  that  has  been  deemed  sufficient  in  the  place  of  an  affidavit  of 
the  service  of  the  citation  upon  him.  The  appearance  of  a  party  by 
an  attorney  at  law,  has  also  oeen  recognized  as  sufficient. 

On  the  return-day  of  the  citation,  it  is  a  proper  precaution  to  enter 
the  appearances  of  all  the  parties  who  appear  in  the  matter,  and  the 
de&ult  of  all  those  who  have  been  served  with  the  citation,  or  who 
have  admitted  service  thereof  and  fail  to  appear. 

If  the  citation  has  not  been  duly  served  on  all  the  persons  who  ought 
to  receive  notice,  or  their  admissions  of  service  have  not  been  obtained, 
or  they  do  not  duly  appear,  the  surrogate,  under  the  last  clause  of  the 
above  9th  section  of  the  statute,  may  adjourn  the  proceeding,  and  issue 
a  further  citation,  for  the  purpose  of  bringing  in  such  persons.  An 
order  must  be  entered  for  the  adjournment  and  for  the  issuing  of  the 
further  citation.  It  should  contain  a  recital  as  to  the  appearances  and 
defaults  of  parties;  it  should  state  those  on  whom  the  citation  has  not 
been  served,  or  who  have  not  admitted  service  and  do  not  appear,  and 
should  order  a  further  citation  to  issue,  and  the  matter  to  stand  ad- 
journed until  the  return-day  of  such  further  citation.  [For  form  of  the 
order  and  of  the  further  citation,  see  Appendix,  No.  7.J 

The  foregoing  provisions  of  the  statutes,  and  remarks  relative  to  the 
issuing  and  return  of  the  citatiou,  govern  the  proving  of  nearly  all  wills 
in  the  Surrogate's  CJourt,  where  the  decedent  was,  at  or  immediately 
previous  to  his  death,  an  inhabitant  of  the  county;  but  there  are  some 
cases  to  which  they  do  not  apply.  Those  cases  are,  where  the  party 
or  parties  alone  entitled  to  oppose  the  proving  of  the  will,  shall  take 
the  proceedings  before  the  surrogate.  There  is,  in  such  cases,  no  one 
to  whom  to  issue  the  citation.  If  the  deceased  has  left  an  only  son  of 
full  age,  and  no  widow,  and  the  son  apply  for  the  proof  of  the  will,  the 
surrogate,  on  being  satisfied  of  those  facts,  will  proceed  forthwith  to 
the  examination  of  the  witnesses.  So,  when  the  parties  are  numerous — 
as,  for  instance,  a  widow,  heirs,  and  next  of  kin,  and  all  join  in  the 
application — he  will  do  the  same ;  and  even  where  there  are  minors,  if 
the  special  guardian  waive  service  of  a  citation,  and  consent  to  the  im- 
mediate examination  of  witnesses,  the  surrogate  will  proceed  at  once 
to  the  proofs.  And  a  party  oppo$ed  to  the  probate  of  the  will,  may 
make  or  join  in  the  application,  so  as  to  bring  on  an  immediate  exam- 
ination of  the  witnesses,  and  an  early  decision  in  the  matter. 

The  petition,  in  such  cases,  will  be  similar  in  almost  every  particular 
to  that  before  described  as  proper  in  th^  usual  case.  The  widowhood, 
or  the  degree  of  relationship,  and  the  place  or  places  of  residence  of 
the  petitioner  or  petitioners,  the  fact  that  the  petitioner  or  petitioners  is 
or  are  of  full  age,  and  that  there  are  no  other  heirs  or  next  of  kin  of 
the  deceased,  should  be  distinctly  averred.    The  prayer  wiU  be,  that 
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the  surrogate  forthwith  proceed  to  take  the  proof  of  the  will.  If  there 
be  more  than  one  petitioner,  they  must  all  swear  to  the  petition.  A 
minor,  of  course,  cannot  join  in  the  petition ;  but  if  his  special  guardian 
be  present,  he  may,  in  his  discretion,  for  the  purpose  of  saving  time, 
waive  service  of  the  citation,  and  consent  to  the  immediate  examina- 
tion of  witnesses  in  the  matter,  and  thus  expedite  the  proceedings. 
The  waiver  and  consent  must  be  in  writing,  and  must  be  filed  with  tne 
surrogate.  If  the  surrogate  be  satisfied  with  the  evidence  contained 
in  the  petition,(a:)  and  the  special  guardian,  if  there  be  one  in  the  case, 
gives  the  requirea  waiver  and  consent,  he  will  make  an  order  that  the 
examination  of  the  witnesses  be  forthwith  entered  upon.  Such  order 
should  recite  a  summary  of  the  facts,  as  established  by  the  petitioner 
or  petitioners,  and  should  state  the  appointment  of  the  special  guardian, 
and  the  filing  of  his  waiver  and  consent,  if  such  has  been  the  case,  and 
allow  and  direct  the  proofe  to  be  immediately  taken.  The  witnesses 
may  thereupon  be  examined,  and  the  other  proper  steps  may  then  be 
taken  for  obtaining  the  probate  or  rejection  of  the  will.  The  practice 
thus  pointed  out  avoids  all  delay  in  proving  the  will,  and  may  be  pur- 
sued with  great  facility  in  many  cases  in  which  it  has  been  usual  to  go 
through  with  the  ordinary  proceedings  by  citation.  [For  forms  of  pe- 
tition and  order  for  immediate  proof,  see  Appendix,  No.  8.] 

OF  PROCEEDINGS  FOR  THE  PROOF. 

The  citation  having  been  returned  duly  served,  or  with  proper 
admissions  of  service,  or  the  parties  having  duly  appeared,  or  an  order 
for  immediate  proof  having  been  granted,  the  testimony  in  the  matter 
is  next  to  be  proceeded  with.     The  statutory  direction  is  as  follows : 

Upon  proof  being  made  of  the  due  service  of  the  citation,  the  surro- 
gate shall  cause  the  witnesses  to  be  examined  before  him.  All  such 
proofs  and  examinations  shall  be  reduced  to  writing.(y) 

The  proofs  of  service  of  the  citation,  the  admissions  of  service,  and 
their  proofs,  and  tlie  appearance  of  the  parties,  together  with  the  evi- 
dence of  tlie  witnesses,  must  all  be  reduced  to  writing. 

The  following  sections  of  the  Eevised  Statutes  make  provisions,  with 
respect  to  witn<.'sses,  on  proving  wills  in  the  Surrogate's  Court. 

bee.  10.  Witnesses  may  be  summoned  by  subpoenas,  to  be  issued  by 
the  surrogate,  at  any  time  before  the  day  specified  in  the  notice  [cita- 
tion],(z)  which  may  be  served  as  in  cases  of  personal  actions;  and  a 
clause  mav  be  added  to  any  such  subpoena,  commanding  any  person 

(x)  The  surrogate  may  not  deem  the  evideiice  furnished  by  the  petition  sufficient  In 
snch  a  case,  further  proof  by  witnesses  must  be  presented.  This  remark  applies  to  ihe  proving 
of  wills,  as  well  in  the  usual  form  as  in  the  case  under  consideration. 

(y)  S.  L.  1837.  62Q,  sec.  10 ;  3  R  S.  (6th  ed.)  148,  sec.  56. 

(2)  This  section,  us  contained  in  the  Revised  Statutes,  is  conformable  to  the  then  existing 
pieoedin}^  sections,  numbered  7,  8,  and  9,  prescribing  the  preliminary  proceedings  on  notice 
OQ  proviug  wills  of  real  estate,  which  w«re  repealed  by  the  71st  section  of  the  act  of  1837. 
(See  ante,  pp.  150,  155,  note;  S.  L.  1837,  526.)  By  the  18th  section  of  the  act  of  1837,  this 
section  is  made  applicable  to  the  present  proceedings  by  citation,  in  the  same  manner  that 
it  formerly  applied  to  proceedings  on  notice.  The  word  citation  may,  therefore,  be  substituted 
in  the  eeciion  for  the  word  notice,  and  the  section  will  then  become  intelligible  with  referenoe 
to  the  present  proceedings  by  citation. 
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having  the  custody  of,  or  power  over  the  will,  to  produce  the  same 
before  the  said  surrogate,  for  the  purpose  of  being  proved. 

Sec.  11.  Disobedience  to  any  such  subpoena  shall  be  proceeded  against 
and  punished,  as  in  other  cases  of  proceedings  before  surrogates.  K 
any  person  be  committed  for  not  producing  any  wiU,  he  may  be  dis- 
charged on  producing  the  same  to  the  surrogate  who  committed  him, 
by  an  order  for  that  purpose.(a) 

Sec.  19.  The  witnesses  shall  have  the  like  fees  for  their  attendance 
on  proving  a  will,  as  are  allowed  for  similar  services  in  personal  actions, 
to  be  paid  by  the  person  applying  to  have  such  will  proved.(i) 

The  subpoena,  as  has  been  seen,(c)  must  be  similar  in  form  to  those 
used  in  courts  of  record ;  and  disobedience  to  the  same,  or  the  refusal 
of  the  witness  to  testify  after  appearing,  may  be  punished  ia  the  same 
manner,  and  to  the  same  extent,  as  in  similar  cases  in  courts  of  record, 
and  by  process  similar  in  form  to  that  used  by  those  courts.  An  entry 
of  the  issuing  of  the  subpoena  must  properly  be  made  in  the  surrogate's 
minutes.((i)  [For  form  of  entry,  form  of  subpoena  to  witnesses  to  prove 
a  will,  and  form  of  attachment  for  disobedience  thereto,  see  Appendix, 
No.  9.] 

The  above  sections,  numbered  10  ^nd  11,  (2  R.  S.  58,)  formerly  ap- 
plied only  to  the  proving  of  wills  of  real  estate ;  but  now,  by  the 
18th  section  of  the  act  of  1837,(eV  they  are  applicable  to  wills  of 
both  real  and  personal  estate,  or  eitner,  and  the  10th  section  applies  to 
the  present  proceedings  by  citation  in  the  same  manner  that  it  formerly 
applied  to  proceedings  on  notice.  The  above  section,  numbered  19,  it 
would  seem,  is  now  strictly  applicable  only  to  the  proving  of  wills  of 
real  estate,  but  the  witnesses  are,  without  doubtj  entitled  to  the  same 
compensation  in  all  cases. 

For  present  purposes,  the  will  is  supposed  to  be  in  the  possession  of 
the  party  offenng  the  same  for  proof,  and  produced  before  the  surro- 
gate. The  case  of  a  will  in  the  possession  of  a  person  refusing  to  offer 
the  same  for  probate,  will  hereafter  be  treated  of. 

The  application  for  probate  of  a  will  of  personal  estate,  as  has  already 
been  observed,  may  be  made  either  by  an  executor,  or  by  any  other 
person  interested  in  the  estate  under  the  will ;  and  where  the  executor 
institutes  proceedings  in  his  own  name  only,  any  other  person  who  has 
an  interest  in  establishing  the  will,  and  who  would  be  precluded  if  the 
decision  was  against  its  validity,  has  an  unquestionable  right  to  inter- 
vene, and  thus  make  himself  a  party  to  the  proceeding,  if  he  is  unwill- 
ing to  trust  the  protection  of  his  rights  to  the  party  by  whom  such  pro- 
ceedings were  instituted ;(/)  and  they  probably  have  the  same  right  to 

(a)  2  R.  S.  68 ;  3  R.  S.  (5th  ed.)  139,  sec.  8. 

(b)  2  R.  S.  69 ;  3  R.  S.  (5th  ed.)  140,  sec.  15.  Witnesses' fees.— Tot  each  witness,  fifty  cents 
for  each  day  while  attending  any  court  or  officer;  and  if  the  witness  resides  more  than  three 
miles  from  the  place  of  attendance,  traveling  fees,  at  the  rate  of  four  cents  per  mile,  going 
and  returnhig.    &  L.  1840,  ch.  386,  sec  8 ;  3  R.  ^  (5th  ed.)  922. 

(c)  Ante,  p.  27. 

((2)  See  2  R.  a  222;  3  R.  S.  (5th  ed.)  364^  sea  13  [sec.  *?],  subdy.  4;  Ante,  p.  31. 
(e)  8.  L.  1837,  538. 

(/)  Law's  Pr.  Eocl.  Courts,  TO,  tit  29;  Cockbum,  ch.  6,  sec.  12;  Couset,  pC  6,  ch.  1,  aec. 
1,  art.  18,  p.  274.     Waish  ▼.  Byan,  1  Brad£  Suit.  Rep.  433. 
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oome  in  as  interveners  to  protect  their  rights  on  appeal.  But,  in  either 
case,  they  must  come  in  by  a  petition  in  the  proper  form,  and  make 
themselves  parties  to  the  proceedings,  before  they  can  be  permitted  to 
take  any  part  there!  n.(^) 

And  wnere,  in  proceedings  for  the  proof  of  a  will,  an  alleged  codicil 
is  brought  in  by  parties  interested,  but  not  cited,  the  proper  course  is 
to  direct  an  allegation  propounding  the  paper  for  proof,  as  part  of  the 
pending  proceeding.(A) 

Again :  where  the  codicil  to  a  will  revoked  a  legacy  given  by  the  will, 
it  was  held,  that  though  the  statute  does  not  in  terms  give  to  any  person 
the  right  to  appear  and  contest  a  will  offered  for  probate,  except  the 
widow,  heirs  and  next  of  kin,  yet,  if  the  legatee  nled  an  application 
for  the  proof  of  the  will,  as  authorized  by  the  act  of  1837,(i)  she  might 
be  permitted  to  intervene,  and  to  oppose  the  proof  of  the  codicil.( ;) 

In  the  matter  of  the  probate  of  tne  last  will  and  testament  of  James 
Malcolm,  deceased,  before  the  Hon.  Jesse  C.  Smith,  surrogate  of  the 
county  of  Kings,  the  will  offered  for  probate  was  contested  for  undue 
influence.  A  legatee  under  a  prior  will,  and  who  also  had  a  smaller 
legacy  under  the  will  offered,  but  who  was  not  a  next  of  kin,  claimed 
a  right  to  intervene,  and  to  oppose  the  probate  of  the  will  offered  for 
probate,  and  it  was  held,  that  he  had  such  an  interest  as  entitled  him 
so  to  intervene. 

And  on  proving  a  will,  where  the  deceased  leaves  no  known  heirs  or 
next  of  kin,  the  public  administrator  in  the  city  of  New  York,  and  the 
county  treasurer  in  the  other  counties  in  the  state,  may  intervene  to 
contest  the  will  in  relation  to  the  personal  estate,  and  the  attorney- 
general  in  relation  to  the  real  estate.(A;) 

A  person  intending  to  oppose  the  proving  of  a  will,  must  appear 
before  the  surrogate,  either  in  person,  or  by  attorney,  proctor  or  coun- 
sel, on  the  return-day  of  the  citation,  or,  in  a  case  where  it  has  not  been 
necessary  to  issue  a  citation,  on  the  day  fixed  for  taking  the  proo&. 

OP  TAKING  THE  TESTIMONY. 

The  parties  and  witnesses  being  now  before  the  surrogate,  the  exam- 
ination commences. 

Where  a  person  appears  before  a  surrogate  to  oppose  the  probate  of 
a  will,  he  is  bound,  if  the  adverse  party  dispute  his  interest,  to  pro- 
pound the  same,  or  show  his  right  to  contest  the  will.  If  issue  be 
taken  on  tne  allegation  of  interest,  the  evidence  in  relation  to  that  ques- 
tion, and  that  which  relates  to  the  validity  of  the  will,  should  proceed 
pari  passu.  A  person  claiming  as  next  of  kin,  whose  title  as  such  is 
disputed,  should,  in  his  allegation  of  interest,  show  how  he  was  related 
to  the  deceased.  (Z) 

Upon  the  hearing,  the  surrogate  has  jurisdiction  and  power  to  receive 


(g)  Foster  t.  Tyler,  *l  PMge,  62. 
A)  Carle  v.  UhderhOlj  3  Bradf.  Surr.  tlep.  101. 
t)  See  &  L.  1837,  624,  sec  4 ;  3  B.  S.  (5th  ed.)  146 ;  Ante,  p.  149. 
(J)  WaUh  y.  Byan,  1  Bradf.  Surr.  Rep.  433. 

k)  See  ChmbauU  y.  The  Public  Administralor,  4  Bradf.  Surr.  Rep.  22$. 
0  The  Fublic  AdministrcUar  of  New  York  y.  WaUs  and  Le  Bey,  1  Paige,  847. 
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proof  tbat  the  will  was  revoked  by  a  subsequent  will  of  the  testator, 
and  that  such  subsequent  will  has  been  fraudulently  destroyed,  or  that 
it  was  destroyed  by  the  testator  when  his  mind  had  become  so  lar  im- 
paired that  he  was  incompetent  to  perform  a  testamentary  act.(m)  And 
m  resisting  the  probate  of  an  instrument  propounded  as  the  last  will 
and  testament  of  a  decedent,  his  heirs  ana  next  of  kin  have  the  right 
to  introduce  any  testimony  which  will  be  sufficient  to  satisfy  the  surro- 
gate, or  tend  to  establish  that  the  instrument  propounded  was  not  in 
force,  as  a  valid  will,  at  the  death  of  the  testator  named  therein.(nl 
And  where  two  instruments  of  a  testamentary  character  are  propoundea 
by  different  parties,  the  several  applications  for  probate  will  be  consoli- 
dated and  tried  together.(o) 

The  opponent  of  the  probate  is  not  obliged,  in  an  v  stage  of  the  pro- 
ceedings, to  define  his  objections  to  the  will,  nor  is  tnere  any  system  of 
allegations  or  pleading  to  control  either  party  in  his  mode  of  carrying 
on  the  litigation.  The  greatest  liberality  prevails  with  respect  to  the 
topics  and  extent  of  investigation  and  inquiry,  and  the  testimony  is 
often  exceedingly  discursive,  protracted,  and  tedious. 

OF  THE  NECESSARY  WITNESSES. 

The  proof  which  must  be  taken  for  the  establishment  of  a  will,  is 
prescribed  by  the  following  provisions  of  the  statutes : 

Sec.  10.  Two  at  least  of  such  witnesses  to  such  will,  if  so  many  are 
living  in  this  state,  and  of  sound  mind,  and  are  not  disabled  from  age, 
sickness,  or  infirmity  from  attending,  shall  be  produced  and  examined; 
and  the  death,  absence,  insanity,  sickness,  or  other  infirmity  of  any  of 
them,  shall  be  satisfactorily  shown  to  the  surrogate  taking  such  proof; 
the  surrogate  shall  inquire  particularly  into  the  facts  and  circumstances 
before  establishing  the  same,  or  granting  letters  testamentary  or  of 
administration  thereof.(p) 

Sec.  11.  In  case  the  proof  of  any  such  will  is  contested,  and  any 
person  having  the  right  to  contest  the  same  shall,  before  probate  made, 
nle  with  the  surrogate  a  request  in  writing  that  all  the  witnesses  to 
such  will  shall  be  examined  ;  then  all  of  the  witnesses  to  such  will, 
who  are  living  in  this  state  and  of  sound  mind,  and  who  are  not  dis- 
abled from  age,  sickness,  or  infirmity,  from  attending,  shall  be  produced 
and  examined;  and  the  death,  absence,  insanity,  sickness,  or  other 
infirmity  of  any  of  them,  shall  be  satisfactorily  shown  to  th^  surrogate 
taking  such  proof.(g) 

Sec.  17.  No  written  will  of  real  or  personal  estate,  or  both,  shall  be 
deemed  proved,  until  the  witnesses  to  the  same,  residing  within  thi^ 
state  at  the  time  of  such  proof,  of  sound  mind  and  competent  to  testify, 
shall  have  been  examined  pursuant  to  law,  as  abore  prescribed ;  and 
in  all  cases  the  oath  of  the  person  who  received  the  will  from  the  test- 

(m)  But  the  sarrogate  has  iio  authority  to  take  the  proof  of  such  destroyed  wilL  The  juris- 
diction  to  take  Bvch  proof,  belongs  exclusively  to  the  Supreme  Court.  2  R.  ti.  C7 ;  3  B.  S> 
(5th  ed.)  163.    Nelson  v.  McGifferty  3  Barb.  Ch.  Rep.  158. 

(n)  Nelson  v.  McGiffert,  supra.  (o)  Van  Wert  y.  Benedict,  1  Brad£  Surr.  Rep.  114. 

{p)  S.  L.  1837,  526;  3  R.  &  (6th  ed.)  148,  sec  66. 

(9)  S.  L.  1837,  626 ;  3  R.  S.  (6th  ed.)  148,  sea  67. 
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ator,  if  he  can  be  prodaoed,  together  with  the  oath  of  the  person  pre- 
seDting  the  same  for  probate,  stating  the  circomstances  of  the  execution^ 
the  delivery,  and  the  possession  thereof,  may  be  required ;  and  before 
recording  any  will,  or  admitting  the  same  to  prooate,  the  surrogate 
shall  be  satisfied  of  its  genuineness  and  yalidity.(r) 

Sea  20.  K  all  the  witnesses  to  a  will  shall  be  dead,  insane,  out  of 
the  state,  or  incompetent  to  testify,  the  surrogate  may  take  and  receive 
proof  of  the  handwriting  of  the  testator,  and  of  the  subscribing  wit* 
Besses,  and  of  such  other  facts  and  circumstances  as  would  be  proper 
to  prove  such  will  on  a  trial  at  law ;  and  if  such  proof  shall  be  satis- 
&ctory  to  the  surrogate,  the  will  may  be  admitted  to  probate,  and  be 
recorded  as  a  will  of  personal  estate  only,  and  so  as  to  affect  only  the 
personal  estate  of  the  testator.(^) 

(r)  S.  L.  1837,  527 ;  3  B.  &  (6th  ed.^  149,  sec.  66.  The  12th  section  of  the  article  of  the 
Bevised  Statutee,  concerning  "wills  of  real  property,  and  the  proof  of  them,"  provided  aa 
follows:  *'  Ail  the  witnesaeB  to  anch  will,  who  are  living  in  this  state^  and  of  sound  mind, 
shall  be  pfodnced  and  examined ;  and  the  death,  absence,  or  insanit7  of  anj  of  them,  shall 
be  satiflfactorilj  shown  to  the  surrogate  taking  such  prooC^'  (2  R.  S.  58.)  The  statute  re- 
lative to  "wills  of  personal  propertv,  and  the  probate  of  them,"  contained  the  following 
eaaotmeDt :  "Bee.  26k  Written  wiUa  of  personal  estate  offered  for  probate,  shall  be  proved  by 
one  or  more  of  the  subscribing  witnesses,  or  if  they  be  dead,  insane^  or  out  of  the  state,  tiien 
by  proof  of  the  handwritiDg  of  the  testator,  and  of  the  subscribing  witnesses.  (2  B.  S.  61.) 
Th^  provisions  were  repealed  by  the  7l8t  section  of  the  act  of  tilie  16th  May,  1837,  (S.  L. 
1837,  536,)  and  by  thai  act  the  above  sections,  numbered  10,  11,  and  17  were  enacted." 
While  section  12,  above  referred  to,  remained  in  foroe,  a  devise  or  bequest  in  a  will  dJa* 
posing  of  real  estate,  to  which  the  devisee  or  legatee  was  a  subscribing  witness,  could  be 
saved  by  the  provisions  of  section  50,  only  where  the  devisee  or  legatee  should  be  of  unsound 
mind,  or  should  reside  cot  of  the  state  when  the  will  was  proved.  This  confined  to  very 
nairow  limita  the  operatimi  of  that  section,  as  inn^^  ^  wills  dispoamg  of  real  estate;  while 
the  different  method  of  proving  wills  of  persoiud  estate  under  the  provisions  of  section  26, 
gave  effect  to  the  50th  section,  in  all  cases  where  a  single  disinterested  witness  should  satls- 
bctorfly  prove  the  due  ezeciltion  of  the  wilL  Cano  against  Rcbertwn^  1  Selden,  125,  per 
Grey,  J. 

The  learned  editor  or  editors  of  the  later  editiona  of  Kent's  (Commentaries,  seem  to  have 
overiooked  the  repeal  of  the  12th  section  of  the  Revised  Statutes.  In  a  note  at  p.  565,  voL 
4,  7ih  edition,  that  section  is  spoken  of  as  still  in  force,  and  with  reference  to  the  provision 
of  the  50th  sectioo,  that  the  beneficial  devise,  legacy,  or  interest  to  a  witness,  is  void,  in  case 
"  audi  will  cannot  be  proved  without  the  testimony  of  such  witness,"  it  is  said :  "  There 
seems  to  be  no  room  for  the  application  of  this  exception,  if  all  the  witnesses  must  be  pro- 
duced and  examined." 

'*  By  this  change  of  the  statutes,"  says  Mr.  Justice  Grey,  in  Qxu)  agst  Robertson^  "  I  think 
tlw  legislature  deigned  to  place  the  proof  of  wills  of  real  and  of  personal  property  (as  the 
formalities  required  at  their  execution  had  before  been  placed)  on  the  same  footing ;  and 
also  to  exUnd  in  regard  to  wiUs  of  real  estate,  and  limii  in  reganl  to  wills  of  personal  estate, 
the  benefits  of  section  50,  before  mentioned,  to  the  cases  where  the  execution  of  the  will 
sbonld  not  be  contested ;  and  where  proof  of  its  due  execution  could  be  made  by  the  number 
of  wit2ie;>8ce  indispensable  to  its  validity,  without  calling  upon  the  witness  daiimng  a  bene- 
ficial interest  under  it  These  things  the  act  of  1837  accomplishes,  and  thus  secures  uni- 
formity, not  only  in  the  proof  of  wills,  but  in  the  effect  of  provisions  therein,  in  favor'of  sub- 
scribing witnesses,  whether  they  relate  to  real  or  to  personal  estate,  or  to  both;  and  removes 
the  incongruity  which  before  existed  between  seotions  12  and  50.  It  may  have  been  one 
object  of  the  change  as  was  suggested  by  the  learned  justice  who  delivesed  the  opinion  in 
this  cause  in  the  court  below,  (see  Robertson  agst  Caw,  3  Barb.  Sup.  Ct  Bep.  410,)  to  relieve 
the  executors  or  devisees  having  an  interest  in  proving  the  will,  from  the  labor  and  expense 
of  producing  iJl  the  witnesses  beyond  two.  But  I  cannot  think  that  this  was  the  chief  in- 
diMSsaeAt  to  the  repeal  of  section  12.  The  simplicity  and  convenience  of  a  uniform  system 
in  the  proof  of  wills,  both  of  real  and  personal  property,  and  the  more  just  and  equitable 
iq>pUcation  of  the  provisions  of  section  50,  are  reasons  which,  in  my  judgment,  must  have 
operated  with  much  greater  foroe  in  producing  the  change." 
(f)  &  L.  1837,  528 ;  3  B.  a  (5th  ed.)  150,  sec.  68. 
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The  following  provision  is  contained  in  that  part  of  the  Revised 
Statutes  declaring  the  proof  requisite  to  the  establishment  of  a  will  of 
real  estate : 

Sec.  13.  When  any  one  or  more  of  the  subscribing  witnesses  to  such 
will  shall  be  examined,  and  the  other  witnesses  are  dead  or  reside  out 
of  the  state,  or  are  insane,  then  such  proof  shall  be  taken  of  the  hand- 
writing of  the  testator,  and  of  the  witness  or  witnesses  so  dead,  absent, 
or  insane,  and  of  such  other  circumstances  as  would  be  sufficient  to 
prove  such  will  on  a  trial  at  law.(^) 

The  following  sections  of  the  statute  make  provisions  regarding  the 
competencjr  of  subscribing  witnesses  to  a  will : 

Sec.  6.  If,  by  any  will,  any  real  estate  be  charged  with  any  debt, 
and  the  creditor  whose  debt  is  so  charged,  shall  attest  the  execution 
thereof,  such  creditor,  notwithstanding  such  charge,  shall  be  admitted 
as  a  competent  witness  to  prove  the  execution  of  such  will.(w^ 

Sec.  50.  If  any  person  shall  be  a  subscribing  witness  to  tne  execu; 
tion  of  any  will,  wherein  any  beneficial  devise,  legacy,  interest^  or 
appointment  of. any  real  or  personal  estate  shall  be  made  to  such  wit- 
ness, and  such  will  cannot  be  proved  without  the  testimony  of  such 
witness,  the  said  devise,  legacy,  interest,  or  appointment,  shall  be  void, 
so  far  only  as  concerns  such  witness  or  any  claiming  under  him ;  and 
such  person  shall  be  a  competent  witness,  and  compellable  to  testify 
respecting  the  execution  of  the  said  will,  in  like  manner  as  if  no  sum 
devise  or  bequest  had  been  made.(t;) 

The  probate  of  a  will,  although,  as  to  the  subject-matter,  a  proceed- 
ing in  rem  as  to  the  persons  interested,  is  lis  inter  paries.  Consequently, 
none  of  the  parties  are  competent  witnesses.(?^) 

By  the  amendment  of  the  16th  of  April,  1860,  to  the  Code  of  Pro- 
cedure, a  party  to  a  proceeding  in  a  Surrogate's  Court  may  be  exam- 
ined as  a  witness  on  his  own  benalf,  or  in  behalf  of  any  other  party,  in 
the  same  manner,  and  subject  to  the  same  rules  of  examination,  as  any 
other  witnesses;  except  that  a  party  shall  not  be  examined  against 
parties  who  are  representatives  of  a  deceased  person,  in  respect  to  any 
transactions  had  personally  between  the  deceased  person  and  the  wit- 
ness,(cc) 

It  has  been  intimated,  at  a  previous  page  of  this  work,(v)  that  the 
meaning  of  the  amended  provision  of  tne  Code  just  quoted,  is  by  no 
means  manifest,  and  that  its  practical  application  will  not  be,  in  many 
instances,  free  from  dispute  and  difficulty.  In  respect  to  the  proof  of 
wills,  the  question  will  arise  whether  the  next  of  tin  and  heirs  of  the 
testator,  and  the  legatees  and  devisees  under  his  will,  shall  be  permitted 
to  take  the  stand,  and  testify  in  the  proceedings  for  the  proof.  Although, 
in  view  of  the  obvious  principle  and  intent  of  the  act,  it  would  seem 
clear  that  they  are  parties  to  the  proceeding(2)  within  the  meaning  of 
that  language  used  m  the  section,  yet^  inasmuch  as  in  a  proceeding  for 

i'i)  2  B.  S.  68;  3  R  S.  (5th  ed.)  139.  (tc)  2  B.  S.  57 ;  3  R.  S.  (5th  ed.)  139. 

v\  2  R.  S.  65 ;  3  R.  S.  (5th  ed.)  146. 
w)  Brush  V.  HcXUmi,  3  Bradf.  Surr.  Rep.  240. 
x)  .  .  L.  1860,  ch.  459,  sec.  12,  p.  78*7.  (y)  Page  10. 

^  ,  See  Bnuh  y,  HcUand^  3  Bradf.  Surr.  Rep.  240. 
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the  proof  of  a  will,  the  excejption  contained  in  the  statute,  prohibiting 
a  party  from  being  examined  against  parties  who  are  representatives  of 
a  deceased  person,  in  respect  to  anjr  transactions  had  personally  be- 
tween the  deceased  person  and  the  witness,  cannot  have  effect,  because 
in  that  proceeding  there  is  not  any  representative  of  the  deceased,  it 
would  follow  that  proceedings  for  die  procrf  of  a  will  were  not  in  the 
minds  of  &e  legislature  in  passing  this  amendment ;  that  the  amend* 
Blent  contemplated  only  controversies  between  parties  in  interest  or 
claiming  an  interest,  and  the  executor  or  administrator;  and  that  pro* 
feedings  for  the  proof  of  a  will  are  excluded  from  its  operation.  This 
conclusion  is  submitted,  not  without  hesitation  and  misgiving,  but  is  con* 
strained  by  a  consideration  of  the  mischiefe  which  would  inevitably 
flow  from  an  interpretation  of  this  statute  which  should  hold,  as  any 
other  interpretation  must  hold,  that  it  opened  the  door  to  the  unre- 
stricted admission  of  the  testimony  of  parties  directly  interested  as  to 
events,  in  respect  to  which  the  only  other  witness  may  have  been  the 
deceased  person  under  or  against  wnose  will  they  claim. 

A  person  named  as  executor  in  an  instrument  propounded  as  a  will, 
is  a  competent  witness  to  sustain  its  probate  after  he  has  renounced 
Ae  executorship.  And  where,  by  an  instrument  executed  as  a  will, 
real  and  personal  property  were  dfevised  to  three  persons  in  trust,  and 
they  were  also  named  as  executors ;  and  on  the  will  being  offered  for 
probate  in  the  Surrogate's  Court,  by  a  party  other  than  the  trustees, 
one  of  the  latter  executed,  acknowledged,  and  delivered  to  the  surro- 
gate, an  instrument  by  which  he  renounced  the  executorship,  and  all 
light  imd  daim  to  act  as  trustee ;  it  was  considered  that,  altliough,  in 
the  absence  of  proof  to  the  contrary,  a  devisee  of  property  in  trust  is 
presumed  to  accept  the  trust  estate,  yet  that  he  cannot  be  vested  with 
such  an  estate  against  his  will;  and  tnat  where  he  declines  to  accept  it, 
his  disclaimer  need  not  be  in  such  form  as  to  pass  an  estate  in  the 
property  devised.  And  it  was  determined  that  the  instrument  exe- 
cuted by  the  trustee  and  executor,  was  a  valid  disclaimer,  and  that  the 
person  making  it  was  a  competent  witness  to  sustain  the  will. (a) 

And  a  person  who  is  merely  an  executor  or  trustee  named  in  the 
will  is,  in  any  case,  it  would  seem,  a  competent  witness  to  prove  the 
execution  of  the  will.  The  fact  that  he  is  entitled  to  commissions  as 
executor,  or,  as  the  donee  of  a  mere  naked  power,  may  be  entitled  to 
compensation  for  his  services,  will  not^  it  is  considered,  exclude  him. 
His  compensation  as  trustee  does  not  necessarily  render  him  beneficially 
interested  in  the  execution  of  the  power,  and  his  commissions  as  execu- 
tor, are  allowed  by  statute  by  way  of  compensation  for  his  services,  and 
are  not  a  gift  under  the  wilL  A  mere  executor  or  trustee  is,  therefore, 
it  is  held,  a  competent  witness  to  establish  the  will,  without  disclaimmg 
the  trust,  or  renouncing  the  execution  of  the  will.(6) 

The  above  10th  section  imperatively  requires  the  testimony  of  at 

(a)  BwrriU  ag8t  SHUmanj  3  Xenuin,  93.  As  to  the  admission  of  the  declarations  of  parties 
in  a  prooeeding  to  prove  a  will,  and  the  effect  of  such  dedarationsi  see  Brwh  v.  Bbtitmdf 
3  Bradf.  Sorr.  Rep.  240. 

(b)  McDoimgh  v.  LoughUnf  20  Barb.  Sapi  Ct  Bep.  23a 
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least  two  of  tlie  subscribing  witnesses  to  the  will,  if  so  many  are  living 
in  tbis  state,  of  sound  mind,  and  not  disabled  by  age,  sickness,  or  in- 
firmity from  attending.  Where  a  subscribing  witness  is  a  devisee,  or 
legatee,  or  otherwise  interested  under  the  will,  and  there  are  two  other 
subscribing  witnesses  who  attend  and  are  examined,  and  the  proof  is 
not  contested,  or  the  person  opposing  the  proof  does  not  request  the 
examination  of  all  the  witnesses  pursuant  to  the  above  11th  section, 
and  the  two  witnesses  examined  prove  the  will  to  the  satisfaction  of 
the  surrogate,  the  subscribing  witness,  who  is  a  devisee  or  legatee, 
should  not  be  called  as  an  attesting  witness.(c)  It  will  be  proper  for 
the  surrogate  to  call  the  witnesses  m  the  order  in  which  their  names 
are  subscribed  to  the  will.  Where  two  of  the  attesting  witne&ses  are 
not  legatees,  and  a  third  is,  it  cannot  be  determined  that  the  will  can  be 
proved,  without  the  testimony  of  the  legatee,  until  the  others  are  ex* 
amined.  If  the  testimony  of  the  two  sworn  is  not  clear  and  satis&c- 
tory,  then  a  case  arises  in  which  the  will  cannot  be  proved  without  the 
tesitmony  of  the  third ;  and  then,  and  not  before,  the  subscribing  wit- 
ness, legatee,  or  devisee  may  be  called  and  examined.  And  it  would 
seem  that  there  is  not,  in  any  case  where  there  are  three  or  more  sub- 
scribing witnesses,  any  necessity  for  examining  more  than  two  wit- 
nesses, who  satisfactorily  prove  the  will,  unless  the  proof  is  contested 
by  some  one  having  the  right  to  do  so.  The  above  17th  section  of  the 
statute  declares  that  no  will  of  real  or  personal  estate  shall  be  deemed 
proved,  unless  the  witnesses  to  the  same,  residing  within  this  state, 
competent  to  testify,  shall  have  been  examined,  as  herein-before  pro- 
vided. When  two  witnesses  are  produced  and  examined,  as  required 
by  section  10,  bv  whom  the  will  is  satisfactorily  proved,  or  when  the 
proof  of  the  will  is  contested,  all  the  witnesses  living  in  this  state, 
competent  to  testify,  and  not  disabled,  are  produced  and  examined,  as 
provided  in  section  11,  then  the  requisites  of  section  17  are  complied 
with,  so  far  as  the  necessity  exists  for  the  production  and  examination 
of  witnesses.((2)  And  where  the  two  witnesses  to  the  will  are  both  liv- 
ing in  this  state,  and  are  of  sound  mind  and  not  disabled  from  testify- 
ing, both  must  be  examined  on  the  proof  of  the  will  before  the  surro- 
gate ;  otherwise  the  will  is  not  well  proved.  A  person  in  whose 
presence  a  portion  only  of  the  testamentary  ceremonies  are  performed, 
is  no  witness  to  the  will,  although  he  sign  his  name  to  it  as  a  witness.(e) 
The  above  17th  section  provides,  also,  for  taking  proof  of  the  custody 
of  the  will ;  and  in  the  court  of  the  surrogate  of  the  county  of  New 
York,  such  proof  was  formerly,  in  nearly  sil  cases,  required,  although 
the  statute  is  not  peremptory  on  the  point ;  but  this  practice  has  been 
discontinued,  and  now  proof  of  custody  is  required  only  in  litigated 
cases,  and  where  a  question  as  to  the. identity  of  the  instrument  arises. 
It  is  competent,  however,  under  this  provision  of  the  statute,  for  the 
parties  contesting  the  will,  to  examine  the  executor  or  other  person 
who  received  the  will  from  the  testator,  or  who  presented  the  bame  for 

k)  Caw  agst  Bobertaon^  1  Selden,  126. 

(d)  Caw  agst  Boberiaon,  1  Selden,  125,  per  Grey,  J. 

(e)  Ta^  T.  MapeSf  19  Barb.  Sup.  Ct.  Bep.  448. 
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probate,  touching  the  circumstances  of  the  execution.(/)  [For  forms 
of  the  usual  depositions  proving  the  custody  of  the  will  according  to 
thisprovision,  see  Appendix,  No.  15.] 

[For  forms  of  depositions  proving  the  handwriting  of  the  testator  or 
of  a  sabscribing  witness  under  the  above  sections,  numbered  20  and 
13,  see  Appendix,  No.  16.] 

Before  the  witness  is  examined,  an  oath  is  administered  to  him  by 
the  surrogate,  that  the  evidence  which  he  shall  give  in  the  matter  of 
proving  the  will  in  dispute,  shall  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth.  His  testimony  is  committed  to  writing  by  the 
surrogate,  and  after  the  witness  has  subscribed  the  same,  he  is  again 
sworn  to  the  truth  of  his  deposition. 

The  statute,  however,  does  not  point  out  any  mode  or  form  in  which 
the  testimony  shall  be  taken  before  the  surrogate.  It  will  be  enough 
if  it  be  attested  by  the  solemnity  of  an  oath,  with  full  opportunity  of 
examination  for  l>oth  sides.(^) 

OF  THE  EXAMINATION  OF  WITNESSES  RESIDING  IN  TRB  SAME  OOTTNTf 
OR  IN  ANOTHER  COUNTY,  DISABLED  FROM  ATTENDING. 

The  following  sections  of  the  statutes  (the  first  of  which  has  already 
been  inserted,  in  connection  with  the  previous  subject,  but  is  here,  as 
it  will  be  perceived,  necessarily  repeated,)  provide  for  the  taking  of  the 
testimony  of  aged,  sick,  or  infirm  witnesses: 

Sec.  11.  In  case  the  proof  of  any  will  is  contested,  and  any  nerson 
having  the  right  to  contest  the  same  shall,  before  probate  made,  file 
with  tne  surrogate,  a  request  in  writing  that  all  the  witnesses  to  such 
will  shall  be  examined ;  then  all  the  witnesses  to  such  will,  who  ar^ 
fiving  in  this  state  and  of  sound  mind,  and  who  are  not  disabled  from 
age^  sickness,  or  infirmity,  from  attending,  shall  be  produced  and  ex- 
amined; ana  the  death,  absence,  insanity,  sickness,  or  other  infirmity 
of  any  of  them,  shall  be  satis&ctorily  shown  to  the  surrogate  taking 
such  proo£(A) 

Sec.  12.  If  any  such  aged,  sick,  or  infirm  witness  reside  in  the  same 
county  with  the  surrogate,  it  shall  be  the  duty  of  the  surrogate,  after 
examming  the  other  witnesses,  to  proeeed,  without  unnecessary  delay, 
to  the  dwelling-house  or  other  place  of  residence  of  such  witness,  and 
there,  in  the  presence  of  such  persons  as  may  choose  to  attend,  pro- 
ceed to  take  the  examination  of  such  witness,  in  the  same  manner,  and 
with  the  like  effect,  as  though  such  witness  had  attended  and  been  ex- 
amined before  the  surrogate  on  the  return  of  the  citation. 

Sec.  IS.  If  such  aged,  sick,  or  infirm  witness  reside  in  a  different 
county  from  the  surrogate,  and  it  shall  not  be  probable  that  his  attend- 
iince  can  be  procured  within  a  reasonable  time,  to  which  the  surrogate 
may,  in  his  discr^ion,  adjourn  the  proceeding  for  that  purpose,  the  sur- 
rogate may,  in  such  case,  after  having  examined  the  other  witnesses^ 
make  an  order  adjourning  the  proceeding  in  his  court  to  some  future 

BruA  ▼.  HoBandt  3  Bradil  Surr.  Rep.  240,  241. 
j)  Segume  v.  SegwiM,  2  Barb.  Sup.  Ct  Rep.  396,  per  Bdmondi,  J. 
^)  ai«.  1839,  526j  3  &  &  (5th  ed.)  148,  lec.  6t 
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daj,  and  directing  that  such  aged,  sick,  or  infirm  witness  be  examined 
before  the  surrogate  of  the  county  in  which  he  resides,  and  specifying 
some  Monday,  on  or  before  which  the  said  order  shall  be  delivered  to 
the  surrogate  directed  to  take  the  examination  ;•  a  copy  of  which  or- 
der, under  the  seal  of  the  surrogate  making  the  same,  together  with 
the  original  will,  shall  be  delivered  to  the  person  applying  for  the  pro- 
bate, to  be  transmitted  to  the  surrogate  directed  to  take  the  exanuuna- 
tion.(i) 

Sec.  14.  The  surrogate  by  whom  any  such  order  and  will  shall  be 
received,  shall^  on  the  Monday  mentioned  in  such  order,,  appoint  a 
time  and  place  for  taking  such  examination,  and  give  notice  thereof 
to  any  person  who  may  attend  such  surrogate  for  the  purpose  of  hear*' 
ing  such  examination ;  and,  at  the  time  and  place  so  appointed,  or  at 
such  other  time  and  place  as  it  may  be  found  necessary  to  designate  by 
adjournment,  the  surrogate,  in  the  presence  of  such  persons  as  may 
choose  to  attend,  shall  proceed  to  take  the  examination  of  such  aged, 
sick,  or  infirm  witness,  m  the  same  manner,  and  with  the  like  effect,  as 
though  such  witness  bad  attended  and  been  examined  before  the  sur- 
rogate having  original  jurisdiction  on  the  return  of  the  citation.  Such 
surrogate  may  issue  subpoenas,  under  his  seal  of  office,  to  compel  the 
attendance  of  any  such  witness  or  witnesses  for  the  purposes  aforesaid^ 
in  like  manner,  and  with  the  like  effect,  as  in  cases  in  which  he  haa 
original  jurisdiction.(/) 

Sec.  15.  Such  examination  shall  be  reduced  to  writing,  and  be  sub- 
scribed by  the  witness ;  and  the  examination,  together  with  a  state- 
ment of  the  proceedings  before  the  surrogate  taking  the  same,  shall  be 
certified  by  him,  under  his  seal  of  office,  and  be  returned  without 
delay  to  the  surrogate  who  ordered  such  examination. 

Sec- 16.  Upon  the  deposition  so  returned,  together  with  such  other 
proofe  as  may  have  been  adduced  before  him,  the  surrogate  to  whom 
the  original  application  was  made  shaH  on  the  day  to  which  the  pro- 
ceeding in  his  court  had  been  adjourned,  or  as  soon  thereafter  as  prac- 
ticable, proceed  to  determine  on  the  sufficiency  of  the  prooY  of  any 
such  will.(i) 

By  the  **  Act  Concerning  the  Proof  of  Wills,"  passed  22d  of  April, 
1841,(i)sec*  1,  the  foregoing  sections,  numbered  11,  12,  18,  14^15,  and 
16,  are  made  applicable  to  all  witnesses  whom  any  person  interested  in 
the  proof  of  a  will  shall  request  to  be  examined — whether  such  wit- 

{%)  a  L.  183*7,  627 ;  3  R.  S.  (5th  ed.)  148^,  sec.  59. 

(J)  The  surrogate,  for  edj  necessary  travel  reqmred  by  these  sections,  is  entitled  to  bft 
paid  at  the  rate  of  ten  cents  per  mile,  going  and  returning.  8.  L.  1831,  53a;  3  B.  & 
(Sth  ed.)  367. 

The  provision  of  the  statute  is  as  follows :  "  Sea  69.  Surrogates  shall  be  paid  the  lik« 
fees  for  services  rendered,  pursuant  to  this  act,  as  they  are  now  entitled  to  receive  for  similar 
services ;  and  for  any  necessary  travel,  required  by  the  eighteenth  and  twentieth  sections  oT 
this  act,  shall  also  be  paid  at  the  rate  of  ten  cents  per  mile,  going  and  returning."  The  18th 
and  20Ui  sections  of  the  act  do  not  require  any  traveling  by  the  surrogate.  The  above  12th 
and  14th  sections  are  the  only  sections  of  the  act  which  contain  any  such  requirement.  The 
69th  section,  probably,  was  framed  with  a  view  to  a  different  nun^bering  of  the  sectiona 
from  that  which  was  finally  adopted  when  the  bill  passed  the  legiilatute.. 


(k)  8.  L.  1837,  627;  3  R.  S.  (6th  ed.)  149. 


(i)  &  Ii.  1841, 106;  3  B.  &  (6th ed.1 149. 
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neases  be  subscribing  witnesses  to  such  will  or  not — provided  the  sur- 
rogate, who  has  the  power  to  take  the  proof  of  such  will,  is  satisfied 
that  the  testimony  of  the  witness  so  requested  to  be  examined  is  ma- 
terial. 

By  the  second  section  of  the  same  act,  the  provisions  of  the  first 
section  are  made  applicable  to  all  cases  of  the  proof  of  wills,  whether 
the  will  be  contested  or  not. 

And  the  third  section  of  the  same  act  declares,  that  no  witness  shall 
be  examined  under  the  provisions  of  the  said  act,  unless  the  party 
requesting  such  examination  shall  have  previously  given  written 
notice  of  the  time  and  place  appointed  for  such  examination,  for  such 
length  of  time  as  is  required  in  cases  of  trials  of  issues  of  fact  in  the 
Supreme  Court,  to  all  the  parties  who  appeared  before  the  surrogate 
before  whom  the  proceedings  to  take  the  proof  of  any  such  will  are 
pending. 

The  request  under  the  above  section,  numbered  11,  should  aver  the 
capacity  in  which  the  party  claims  the  right  to  contest  the  will.  In 
other  respects  it  may  follow  the  words  of  the  statute. 

If  the  contesting  party  propose  to  have  a  subscribing  witness  ex- 
amined, who  is  disabled  by  age,  sickness,  or  infirmity,  from  attending 
before  the  surrogate,  he  must  prove  the  residence  of  the  witness ;  and, 
if  he  reside  in  another  county,  that  it  is  not  probable  that  his  attend- 
ance can  be  procured  within  a  reasonable  time,  and  then,  after  all  the 
other  witnesses  have  been  examined,  the  surrogate,  if  the  witness  re- 
side in  the  same  county,  will  proceed  to  his  residence,  and  take  his 
examination;  or,  if  he  reside  in  another  county,  will  direct  his  exam- 
ination to  be  taken  before  the  surrogate  of  the  county  of  his  residence. 
"Where  a  person,  not  a  subscribing  witness,  being  disabled  from  at- 
tending, is  proposed  to  be  examined,  the  contesting  party,  in  addition 
to  showing  the  residence  and  disability  of  such  person,  and,  where  he 
resides  in  another  county,  that  it  is  not  probable  that  his  attendance 
can  be  procured  within  a  reasonable  time,  must,  by  the  amendment  of 
1841,  satisfy  the  surrogate  that  the  testimony  of  such  person  is  mate- 
rial ;  and  then,  after  ail  the  other  witnesses  have  been  examined,  his 
testimony  may  be  taken  before  either  the  original  surrogate,  or  the 
surrogate  of  another  county,  according  to  the  residence  of  the  witness. 
The  residence  of  the  witness,  the  improbability  of  his  attendance,  and 
the  necessity  for  his  examination,  may  appear  by  the  testimony  of 
the  other  witnesses  in  the  matter,  or  may  be  shown  by  affidavit.     By 
the  amendment  of  1841,  the  testimony  oi  persons,  whether  subscribing 
witnesses  or  not,  disabled  from  attending,  may  be  taken,  although  the 
proof  of  the  will  be  not  contested.     The  surrogate,  where  there  is  no 
opposition  to  the  proof,  may,  of  his  own  motion,  proceed  to  take  the 
testimony  of  a  sicK  or  disabled  witness,  at  his  residence  in  the  same 
county,  or,  where  such  witness  resides  in  a  different  county,  direct  that 
he  be  examined  before  the  surrogate  of  such  county. 

The  order  directing  the  examination  of  a  witness  before  the  surro- 
gate of  a  different  county  from  that  to  which  the  proof  of  the  will  be* 
longs,  should  set  forth  the  names  of  all  the  parties  who  have  appeared 
in  the  matter,  in  order  that  the  surrrogate  who  is  to  take  the  testimony 
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may  see,  before  proceeding  to  the  examination,  tbat  due  notice  has 
been  given,  pursuant  to  the  3d  section  above  quoted  of  the  act  of  1841. 
It  should  specify  some  Monday,  on  or  before  which  it  must  be  placed 
in  the  hands  of  the  surrogate  directed  to  take  the  examination ;  and  a 
copy  of  the  same,  together  with  the  original  will,  is  to  be  delivered  to 
the  person  applying  for  the  probate,  to  be  transmitted  to  the  proper 
surrogate.  Vhe  carria^  of  the  order  and  will  thus  belongs  in  ail  cases 
to  the  party  propounding  the  will,  although  he  may  not  be  tlie  one 
requesting  the  examination  of  the  distant  witness. 

On  the  Monday  fixed  in  the  order,  the  surrogate  who  has  received 
the  same  must  appoint  a  time,  which  should  not  be  less  than  fourteen 
days  distant,  and  a  place  for  taking  the  examination.  The  notice, 
under  the  8d  section  of  the  act  of  1841,  is  one  of  fourteen  days.(m)  It 
should  be  served  personally  on  all  the  parties  who  attended  before  the 
original  surrogate,  or  in  such  a  manner,  and  under  such  circumstances, 
as  will  justify  a  reasonable  presumption  that  it  reached  the  party  in 
time  to  enable  him  to  attend  the  examination.  If  any  of  the  parties 
appeared  by  proctor  or  counsel,  service  of  the  notice  on  such  proctor 
or  counsel  would  doubtless  be  held  sufficient  The  special  gaardian 
of  the  minors,  if  there  be  any  in  the  case,  should  be  served  with  the 
notice. 

[For  forms  of  request,  affidavit  to  obtain  the  examination  of  a  dis- 
abled witness,  order  directing  the  examination  before  another  surro- 
gate, and  notice  of  examination,  see  Appendix,  Na  10.] 

The  notice  of  the  examination  of  a  disabled  witness  before  the  sur- 
rogate of  a  different  county,  having  been  duly  given  on  the  day  ap- 
pointed, the  examination  is  proceeded  with.  The  surrogate  taking  the 
examination  must  reduce  the  testimony  to  writing,  and  forward,  the 
same,  with  a  statement  of  the  proceedings  before  him,  certified  under 
his  seal  of  office,  to  the  surrogate  having  the  principal  jurisdiction  of 
the  matter.  The  return  will  be  merely  a  correct  narrative  of  what 
takes  place  at  the  examination,  with  the  usual  attestation  of  the  surro- 
gate, under  his  official  seal. 

OP  THE  EXAMINATION  OP  WITNESSES  RESIDING  OUT  OP  THE  STATE. 

If  a  witness  reside  without  the  jurisdiction  of  this  state,  the  surrogate 
may  issue  a  commission  to  take  his  testimony  in  the  same  manner  as 
by  law  the  same  may  be  done  in  any  court  of  record.(n)  The  practice 
on  taking  out  a  commission  will  be  similar,  as  near  as  may  be,  to  that 
in  the  Supreme  Court  in  the  like  proceeding.(o) 

The  application  for  a  commission  on  proving  a  will  ought  not  to  be 
made  until  after  the  return  of  the  citation ;  or,  where  a  citation  has  not 

(m)  2  R.  a  410,  sec.  *l;  Code,  sec.  256;  How.  Code,  p.  396. 


(n)  S.  L.  1837,  537,  sea  77 ;  3  R.  S.  (5th  ed.)  364,  sec.  II. 


The  practioOf  on  awarding  a  commission  to  take  the  testimony  of  foreigpi  witnesses,  is 
expressly  regulated  by  statute— 2  R.  8. 393 ;  3  K.  S.  (5th  ed.)  675,  et  sej.  Those  provisioo^ 
M  (ar  as  they  are  f^ppli^ble  to  oases  arising  in  the  Surrogate's  Ovurt^  are  adc^ted  in  the 
directions  here  given.  They  distinctly  prescribe  the  manner  in  which,  *'  by  law,"  oommissioos 
may  be  issued  out  of  a  court  of  record,  and  are  thus  exactly  oonfonnable  to  the  words  of  the 
77th  section  of  the  act  of  1837. 


been  necessaiy,  nDtil  tbe  appeai*anoe  of  the  parties ;  because,  until  tben, 
it  cannot  be  known  whetner  any,  and,  if  any,  what  persons  may  de- 
mand to  join  in  the  commission  or  to  propose  interrogatories.  It  ought 
to  be  made  as  soon  after  the  return-day  of  the  citation,  or,  where  there 
has  not  been  any  citation,  as  soon  after  the  day  appointed  for  taking 
Ae  proofs,  as  practicable.  It  may  happen  that  the  necessity  for  ex- 
amining a  foreign  witness  may  not  occur  until  during  the  progress  of 
the  investigation ;  but  there  should  be  no  delay  in  making  the  applica- 
tion for  the  commission,  after  the  necessity  for  the  same  has  oecomie 
apparent,  and  the  surrogate  will  not  regard  with  favor  an  application 
for  a  commission  which  has  been  improperiy  deferred,  and  wnere  the 
execution  of  the  commission  will  ]x>stpone  a  decision  upon  the  will. 

In  order  to  obtain  the  commission,  a  motion  must  be  made  before 
the  surrogate.  Prepare  an  affidavit,  stating  the  names  of  the  wit** 
ne8se8,(p)  and  that  they  are  material,  as  the  party  is  advised  by  coun- 
fid,  and  verily  believes,  and  are  without  the  stately)  The  affidavit  for 
a  commission  may  be  made  by  a  third  person  cognizant  of  the  factB.(r) 
Ten  days'  notice  of  the  motion  must  be  ri ven(5)  to  all  the  persons  who 
have  appeared  on  the  proving  of  the  will,  and  the  notice  must  specify 
the  names  of  three  persons  proposed  as  commissioners.  The  motion  is 
to  be  brought  on  in  the  manner  usual  in  courts  of  record. 

The  opposite  party  may  resist  the  application  if  he  can  show  reason- 
able grounds  on  which  it  should  be  aenied,  it  being  in  the  discretion 
of  tile  court  to  grant  or  refuse  it.(^)  He  may  also  object  to  any  of  the 
commissioners  proposed,  on  showing  sufficient  cause  by  affidavit.(u) 

If  the  motion  be  allowed,  an  order  in  accordance  therewith  for  the 
issuing  the  commission  must  be  entered,  and  a  copy  of  the  same  must 
be  seiW  on  the  other  parties. 

A  commission  may  issue  at  the  instance  of  the  party  offisrin^  the 
will  for  probate  where  there  is  no  opposition,  if  a  subscribing  witness 
or  any  witness  resides  out  of  this  state,  in  which  case  plainly  the  pro- 
ceeding on  taking  out  the  commission  is  ex  pAtte. 

J  For  forms  of  affidavit  to  obtain  a  commission,  notice  of  motion  and 
er  for  commission,  see  Appendix,  No.  11.]  The  commission  is  to 
be  made  out  in  a  form  similar  to  that  ordinarily  in  use  in  courts  of 
record.     [See  Appendix,  No.  12.] 

Interrogatories  must  be  drawn  and  settled  conformably  with  the 
practice  cf  the  Supreme  Court  in  such  a  case.  These  will  of  course 
vary  according  to  the  nature  of  the  corttroversy  upon  the  will.  [Foi? 
forms  of  direct  interro^tories  to  a  subscribing  witness,  embracing  most 
of  the  usual  inquiries  in  these  examinations,  see  Appendix,  No.  18.] 
They  should  be  signed  by  counsel,  and  settled  before  the  surrogate,  after 
the  service  of  a  copy  on  each  of  the  opposing  parties  who  have  ap- 
peared in  the  matter,  and  a  notice  of  settlement  of  four  daysj  withm 

(p)  t  Jobns.  Cas.  t%  tH^.  (q)  1  Wend.  65,  ftc. 

{r)  1  Gowen,  210. 

U)  This  IB  the  time  fixed  bj  the  fitetixte,  (2  IL  8.  39S,  sec  80;  SllEL  &  (<(th  ed.)  6Y6,  iee. 
13,)  in  caies  of  application  in  TseaClett  td  one  oTthe  JuktiM^  or  toa  eireoH  jbdg^  for  cnoriler 
to  ft  oonuniaaion. 

(0  8  Johns.  Gas.  187.  ifijf  t  Jdblis.  B;  260. 
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wliich  four  days  the  opponng  parties  must  serve  copies  of  their  cross- 
iBterrogatorieSy  if  they  intend  to  propose  any,  with  a  notice  of  settle- 
ment before  the  sorrogate,  of  at  least  two  days  &r  the  same  time.  At 
the  time  specified,  the  parties  attend  before  the  sniroaate.  Either  party 
maj^r  except  to  the  interro^tories  of  the  other ;  and  the  sorrogate  will 
decide  on  the  exception.  Farther  questions  may  also  be  proposed,  and, 
if  allowed,  inserted  among  the  interrogatories,  (t*)  If  no  one  attend 
on  the  opposite  side,  proof  must  be  made  by  affidavit  of  service  of  a 
copy  of  the  interrogatories  and  notice  of  presentation  for  allowance. 

Althongh  the  mode  thns  pointed  oat  for  obtaining  a  commission  out 
of  the  Surrogate's  Coort,  for  the  examination  of  foreign  witnesses,  is 
that  which  is  to  prevail  where  a  strict  practice  is  required,  the  one 
usually  adopted  is  not  nearly  so  formal  The  necessity  for  the  exam- 
ination of  a  foreign  witness  being  apparent,  and  being  suggested  by 
either  party,  an  order  that  a  commission  issue  is  commonly  entered  at 
once,  toe  commissioner  or  commissioners  having  been  agreed  upon« 
Interrogatories  are  then  settled  by  agreement,  or,  where  the  parties 
differ,  upon  convenient  notice  before  the  surrogate. 

The  interrogatories  bein^  thus  settled,  the  surrogate  will  then  indorse 
his  allowance  of  them,  ana  annex  them  to  the  commission ;  and  upon 
the  commission  he  will  direct  the  manner  in  which  it  shall  be  returned. 
This  is  commonly  by  mail,  under  the  provision  of  the  statute.(u;)  The 
parties,  or  their  attorneys,  may,  in  writing,  agree  on  the  manner  in 
which  a  commission  for  the  examination  of  witnesses  may  be  returned ; 
and  on  filing  such  agreement  vnih  the  derk  of  the  court^  (in  the  present 
case  with  the  surrogate^)  the  attorney  for  the  party,  or  the  party  suing 
out  the  same,  may  indorse  thereon  a  direction  according  to  such  agree- 
ment; and  such  commission  shall  be  returned  accordingly  .(x)  The 
return  should  in  all  cases  be  addressed  to  the  surrogate,  as  the  original 
will  is  nearly  always  annexed  to  the  commission,  and  that  should  not, 
after  having  been  submitted  for  proof  and  before  probate,  be  allowed, 
unnecessarily  to  go  out  of  the  custody  of  the  surrogate. 

To  the  commission  must  be  annexed  a  copy  of  section  16,  article  2, 
title  3,  chap.  7,  part  8,  of  the  Bevised  Statutes,  which  contains  instruc- 
tions to  the  commissioners  for  executing  the  commission,(y)  together 
with  such  other  particular  directions  as  may  be  deemed  proper. 
Printed  forms  of  the  instructions  may  be  had  at  the  stationers,  as  also 
entire  sets  of  the  papers.  The  original  will,  if  necessary,  should  also 
be  annexed,  being  first  marked  as  it  is  referred  to  in  the  interrogato- 
rie&  All  the  papers  should  then  be  carefully  folded  up  and  securely 
sealed,  and  transmitted  to  one  of  the  commissioners  by  mail,  or  other 
safe  conveyance. 

The  execution  of  the  commission  and  the  returning  of  the  same,  will 
follow  the  directions  of  the  articles  of  the  statutes  above  quoted,  and 
the  instructions  accompanying  the  commission* 

Sec.  30.  [Sec.  22.]  The  commission,  returns,  depositions,  and  exhib- 

iy)  2  R.  8.  394,  sec.  23 ;  3  B.  a  (6th  ed.)  676,  sea  16. 

ho)  Sec.  23  (sec.  16;)  2  E.  S.  394;  3  a  &  (6th  ed.)  676,  sec.  16. 

(a;)  2  a.  a  396 ;  3  R.  S.  (6th  ed.)  677,  sec.  21. 

(y)  2  iU  a  394;  3  a.  &  (6th  dd.)  676,  sec.  16. 
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its  thereto  annexed,  shall  remain  on  file  in  the  office  of  the  derh  (in 
the  present  case  surrogate)  to  whom  the  same  were  addressed,(2)  They 
shall,  at  all  times,  be  open  to  the  inspection  of  the  parties,  who  shall  oq 
entitled  to  copies  of  such  parts  thereof  as  they  may  require,  on  pay- 
ment of  the  fees  allowed  by  law.(a) 

The  court  will  sometimes  allow  a  Second  commission  to  issue,  as 
where  a  witness  died  before  his  examination,  (6)  or  where  some  of  the 
interrogatories  have  not  been  answered.(c) 

OF  THE  EVIDENCE  ON  PROVINa  A  WILL. 

The  testimony  in  the  matter  having  been  concluded,  the  surrogate 
is  to  decide  upon  the  sufficiency  of  the  same  for  the  establishment  of 
the  will.  The  following  provision  is  contained  in  the  article  of  the 
Revised  Statutes,  entitled  "  of  wills  of  real  property  and  the  proof  of 
them  :'\d) 

Sec.  14.  K  it  shall  appear  upon  the  proof  taken  that  such  will  was 
duly  executed ;  that  the  testator,  at  the  time  of  executing  the  same, 
was  in  all  respects  competent  to  devise  real  estate,  and  not  under  re- 
straint; the  said  will,  and  the  proo&  and  examinations  so  taken,  shall 
be  recorded  in  a  book,  to  be  provided  by  the  surrogate,  and  the  record 
thereof  shall  be  signed  and  certified  by  him.(e) 

By  the  eighteenth  section  of  the  act  of  1837,(/)  it  is  declared  that  this 
fourteenth  section  shall  be  applicable  to  wills  of  both  real  and  personal 
estate,  or  either.  This,  however,  does  not  imply  that  it  is  necessary,  on 
proving  a  will  of  personal  estate,  that  it  should  appear  that  the  testa- 
tor, at  the  time  of  executing  the  same,  was  in  all  respects  competent  to 
devise  real  estate.  The  decedent  may  have  been  an  alien  or  an  infant, 
and,  therefore,  incompetent  to  devise  real  estate ;  his  will  may  never- 
theless be  valid  as  to  personal  property. 

It  has  already  aj)peared(5')  that  two  at  least  of  the  subscribing  wit- 
tnesses  to  the  will,  it  so  many  are  living  within  this  state,  and  of  sound 
mind,  and  not  disabled  by  age,  sickness,  or  infirmity,  from  attending, 
must  be  examined ;  and  that  upon  the  written  request  of  any  person 
interested  in  opposing  the  proof,  all  the  subscribing  witnesses  living  in 
this  state,  of  sound  mind,  and  not  so  disabled,  must  be  produced  and 
examined ;  that  sick,  disabled,  or  infirm  witnesses  may  be  examined  at 
their  residences,  and  that  any  other  material  witness,  although  not  a  sub- 

(z)  According  to  this  proyiBion,  the  surrogate  should  retain  in  his  office  the  original  wiU, 
where  it  has  been  proved,  or  partly  proved,  under  a  commission,  and  annexed  to  one ;  al- 
though another  provision  of  the  statute,  presently  to  be  referred  to,  directs  that  he  return 
the  will,  after  it  has  been  proved,  to  the  person  delivering  it,  or  to  a  devisee,  or  to  an  execu- 
tor or  legatee.  See  2  R.  S.  66 ;  3  R.  S.  (5th  ed.)  150.  It  is  presumed  that  the  section  rela- 
tive to  retaining  the  commission  and  exhibits  is  the  paramount  one  in  such  a  case. 

(a)  2  R.  a  395;  3  R.  &  (5th  ed.)  677. 


0)  3  Gaines' Rep.  321. 


(c)  17  Johns.  Rep.  343.    The  foregoing  directions  relative  to  the  issuing  of  a  commission 
are  taken  mostly  from  Mr.  Burrill's  valuable  treatise  on  the  Practice  of  the  Supreme  Court 
<dj  Art  1,  tit  1,  oh.  6,  pt  2,  2  R.  S.  66;  3  R.  S.  (5th  ed.)  138. 
(e)  lb.  58 ;  3  R.  S.  (5th  ed.)  139. 
(/)  8.  Lu  1837,  528;  3  R.  8.  (5th  ed.)  160,  sec.  67. 
^)  Anie,  p.  160.    See  a  L.  1837,  626;  3  R.  &  (6th  ed.)  148,  sec  56. 
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flcribing  witness,  may  ako  be  so  examined  .(A)  And  there  hsa  already 
been  occasion  also  to  state  the  sections  of  the  statote  which  make  an 
attesting  witness  competent,  although  he  may  happen  to  take  an  inter- 
est under  the  will.(t)  It  has  further  already  been  shown,  that  a  will 
may  be  admitted  to  probate,  as  duly  executed  under  the  statute,  even 
In  opposition  to  the  positive  testimony  of  one  or  more  of  the  subscrib- 
ing witnesses,  who,  either  mistakenly  or  corruptly,  swear  that  the  for- 
malities required  by  the  statute  were  not  complied  with,  if,  from  other 
testimony  in  the  case,  the  court  or  jury  is  satisfied  that  the  contrair 
was  the  &ci.(j)  And  where  any  of  the  witnesses  are  dead,  or  in  such 
a  situation  that  their  testimony  cannot  be  obtained,  proof  of  their  sig- 
natures is  received  conformably  with  the  statutory  provisions  which 
have  been  recited,(i)  as  secondary  evidence  of  the  fiaicts  to  which  they 
have  attested,  by  ^subscribing  the  will  as  witnesses  to  the  execution 
thereof.(Z) 

With  respect  to  the  proof  required  by  the  above  14th  section  of  the 
statute,  that  the  will  was  duly  executea,  it  is  proposed  to  add  but  a 
few  observations  to  those  which  there  has  already  been  occasion  to 
triake  on  the  subject,  in  considering  the  40th  section  of  the  statute  rela- 
tive to  *'  wills  and  testaments  of  real  and  personal  property,  and  the 
proof  of  them,"(m)  prescribing  the  manner  and  form  of  making  wills. 

A  party  seeking  to  establish  a  will,  takes  upon  himself  the  burden 
of  proving  the  concurrence  of  all  the  acts  essential  to  the  validity  of 
inicn  an  i^rument.(n)  It  is  not  enough  that  he  proves  one  or  two  of 
them,  but  he  must  prove  them  all  in  succession.  He  must  show  that 
it  is  subscribed  at  the  end  thereof  by  the  testator  himself,  or  by  some 
person  for  him,  in  his  presence,  and  by  his  direction.  He  must  also 
^ow  that  the  subscription  was  made  in  the  presence  of  each  of  the 
attesting  witnesses,  or  acknowled^d  by  the  testator  to  have  been  so 
made  in  the  presence  of  each  of  the  attesting  witnesses.  He  must  also 
prove  that  the  testator,  at  the  time  of  the  making  such  subscription,  or 
at  the  time  of  acknowledging  the  same,  declared  the  instrument  to  be 
his  last  will  and  testament.  And,  in  the  last  place,  he  mast  show  that 
each  of  the  attesting  witnesses  signed  his  name  at  the  end  of  the  will, 
at  the  request  of  the  testator.  There  must  be  proof  of  each  of  these 
four  separate  acts,  independent  of  each  other.  Evidence  that  the  test- 
ator siibscribed,  and  that  the  witnesses  subscribed,  is  not  proof  that 
the  testator  signed  in  the  presence  of  the  witnesses.  Evidence  that  he 
subscribed  in  the  presence  of  the  witnesses,  and  that  they  attested  the 
instrument  at  his  request^  is  not  proof  of  its  publication,  m  conformity 
#ith  the  directions  of  the  8d  subdivision  of  the  40th  section.  Neither 
is  the  evidence  of  its  publication  in  conformity  with  the  3d  subdi- 


8' 


)  Ante,  pp.  165, 166.    See  &  L.  1837,  oh.  384;  3  R.  a  (6th  ed.)  U8>9. 
>*)  AfUe,  ppi  162,  163 ;  2  R.  S.  67,  66 ;  3  B.  a  (6th  ed.)  138,  146. 
ij)  Lotoe  y.  Jotife,  1  W.  Black.  Bep.  366.    See,  also,  Newhtnae  v.  Godwrn,  17  Baiti  Bap, 
:  Rep.  236. 
^  AntB,  pp.  119,  121,  161,  162. 

(0  See  Jauncey  y.  Thorite,  2  &urb.  Gh.  Rep.  00;  Chadey  y.  AmoU  18  Barb.  Sup.  Ct 
Imp.  434. 

^)  2  R.  a  66,  63;  3  R.  a  (6th  ed.)  138,  144.     . 

(n)  Cht^  y.  Bap.  JOt,  Cbnv.,  10  Paige  91,  per  Walworth,  Gh. 
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vision,  proof  that  it  was  subscribed  in  the  presence  of  the  witnesses,  or 
acknowledged  to  each  of  the  witnesses  to  have  been  so  subscribed,  so 
as  to  satisfy  the  demand  of  the  2d  subdivison.(o)  Proof  of  any  one 
of  these  four  separate  acts  cannot  be  enlarged  by  implication  or  pre* 
sninption,  so  as  to  become  proof  of  any  other  of  the  four  separate  acts. 
The  order  in  which  these  several  acts  are  to  be  performed,  as  was  be- 
fore shown,  is  of  no  moment.(p)  In  contemplation  of  the  statute,  they 
are  all  to  be  done  at  the  same  time.  Neither  of  the  lour  acts,  which, 
muted,  make  a  valid  execution  of  the  instrument,  may  be  done  at  a 
different  time  &om  the  Teai.(a)  There  must  be  a  concurrence  of  all  to 
give  validity  to  the  act,  ana  the  omission  of  either  is  fatal.(r) 

It  may  here  be  properly  observed  that  the  statute  does  not  re- 
quire an  attestation  clause  to  a  will.    A  testamentary  declaration  may 
be  proved,  although  the  testatum  clause  does  not  recite  one  to  have 
been  made.    The  only  quesfion  on  the  probate,  as  to  the  form  of  exe- 
cution, is  whether,  in  fact,  all  the  proper  ceremonies  were  performed.(5) 
The  requirements  of  the  statute,  as  to  the  execution  and  proof  of 
willS)  are  the  prescribed  rules  for  the  evidence,  pronounced  by  law  to 
be  indispensably  necessary  to  prove  the  disposing  mind  and  will  of  the 
testator,  and  the  authenticity  of  the  testament ;  both  of  these  being 
subjects  peculiarly  open  to  imposition,  artifice,  and  error,(Q     The  rules 
which  restrain  and  regulate  the  exercise  of  the  right  of  testamentary 
disposition,  which  demand,  upon  the  proof  of  a  will,  an  accumulation 
of  evidence  unknown  in  any  other  proceeding,  proceed  from  a  pro- 
found sense  of  the  necessity  of  protecting  age  and  infirmity,  and  decay- 
ing mental  Acuities,  from  oppression  and  imposition.     And  wlien  they 
are  carefiilly  and  legibly  written  in  the  statute-book,  the  courts  have  no 
other  duty  than  to  see  them  rigidly  enforced.     The  law  of  evidence,  in 
its  application  to  the  proof  of  the  several  facts,  which,  united,  constitute 
a  valid  will,  is  the  same  as  it  is  in  its  application  to  the  proof  of  any 
other  feet.     The  evidence  may  be  direct  and  positive,  or  it  may  be  cir- 
cumstantial and  presumptive ;  for  the  law  of  evidence  in  regard  to  wills, 
as  well  as  in  regard  to  deeds  and  documentary  proof  generally,  must 
have  reference  to  the  casualties  of  human  life,  and  the  infirmities  of 
human  memory. 

Thus,  in  a  case  where  the  attesting  witnesses  are  dead,  aucl  tlie  in- 
strument has  a  perfect  attestation  clause,  which  asserts  that  the  requi- 
sites of  the  statutes  have  been  complied  with,  and  the  name  of  the  test- 
ator at  the  end  of  the  will,  and  the  names  of  the  witnesses  to  the  attest- 
ation clause,  are  proved  to  be  in  their  proper  handwriting,  the  proof 
would  be  circumstantial  and  presumptive;  but  still  it  would  be  such  as 
would  justify  a  court  or  jury,  in  the  absence  of  all  suspicious  circum- 
stances, to  determine  in  lavor  of  its  due  execution.  In  every  case  the 
clear  probability  must  always  be,  that  the  witnesses  would  not  have 

(p)  10  Paig^  91.  (p)  Ante,  p.  68. 

ig)  Doev.  Me,  2  Barb.  Sup.  Ct.  Hep.  206;  Seguinev,  Segrdne,  lb.  394;  Keeney  v.  Whit' 
nuarsh,  16  Barb.  Sop.  Ct  Bep.  141. 

(r)  Bemaen  v.  Brinckerhofff  26  Wend.  331,  per  Nelson,  0.  J.  Bee,  also,  Vmiam  y.  Spmoar^ 
S  Bradf.  Snrr.  Bep.  16. 

(«)  Leaycraft  v.  Swmrums,  3  Brad£  Sorr.  Bep.  36 ;  Che^ee  Y.JBap.  Mia,  Conv.^  10  Faige^  86» 

(0  See  26  Wend.  335. 
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signed  the  attestation  of  due  publication,  had  it  not  agreed  with  the 
fact,  so  that  this  must  be  the  legal  presumption  until  expressly  contra- 
dicted. The  mere  absence  of  additional  proof  would  not  negative  this 
presumption.(w)  So  it  is  established  that,  where  the  facts  essential  to 
the  valid  execution  of  the  will  are  stated  in  the  attestation  clause,  the 
mere  want  of  recollection  in  the  witnesses,  is  insufl5cient  to  overthrow 
the  presumption  of  due  execution.(t;)  Nothing  is  said  in  the  statute  as 
to  the  necessity  of  each  witness  being  able  to  prove  that  all  the  formal- 
ities required  by  law  were  complied  with,  where  all  the  subscribing 
witnesses  are  alive,  and  are  actually  examined.  And  it  would  not  be 
a  proper  construction  of  the  statute  to  reject  the  probate  of  a  will  ia 
such  a  case,  upon  the  ground  that  some  of  the  subscribing  witnesses 
cannot,  after  a  long  period  of  years,  recollect  that  all  the  requisites  of 
the  Statute  of  Wills  were  complied  with.(r^ 

Again  :  as  has  appeared,  at  a  previous  page,(x)  where  one  of  the  wit- 
nesses, who  was  a  lawyer,  was  dead,  and  the  attestation  clause  was  full, 
but  the  surviving  witness  was  unable  to  prove  a  perfect  compliance 
with  the  statute,  it  was  held  that  the  reasonable  presumption  was  in 
fevor  of  the  due  execution  of  the  will.  And,  as  was  before  shown,(y) 
it  has  been  repeatedly  decided  that  where  one  of  the  subscribing  wit- 
nesses swears  that  all  the  formalities  required  by  the  statute  were 
complied  with,  the  will  may  be  admitted  to  probate,  notwithstanding 
the  other  attesting  witnesses  may  not  be  able  to  recollect  the  feet ;  and 
that  the  attestation  clause,  after  the  lapse  of  time,  and  on  a  want  of 
recollection  by  the  witnesses,  affords  a  presumption  or  inference  that 
its  recitals  are  true.(z) 

In  Peebles  v.  Ciwe,(a)  it  was  laid  down  that  if  the  subscribing  wit- 
nesses have  lost  all  recollection  of  the  execution,  the  court,  if  satisfied 
frovci  other  evidence  that  they  did  in  fact  witness  the  will,  may  admit 
it  to  probate ;  the  performance  of  the  usual  formalities  being  inferred 
firom  the  recitals  of  the  testatum  clause.  When  the  subscribing  wit- 
nesses corruptly  deny  the  execution,  and,  a  fortiori^  when  they  are  mis- 
taken, the  proof  of  the  will  may  be  supplied  from  other  sources. 

The  proof  of  a  will,  it  was  further  held  in  the  same  case,  abides  by 
the  same  rules  of  evidence  as  prevail  in  all  other  judicial  investiga- 
tions. The  question  for  the  court  is,  thefaxitum  of  the  instrument,  and 
that  may  be  proved  in  the  very  teeth  of  the  subscribing  witnesses.  As 
to  the  effect,  nature,  and  character  of  their  testimony,  the  subscribing 
witnesses  stand  on  the  same  ground  as  other  witnesses,  on  the  subject 
of  contradiction ;  and  if  untruth,  mistake,  or  want  of  recollection  be 
alleged,  it  is  not  only  competent  to  prove  it,  but,  on  its  being  proven, 
and  the  judge  being  satisfied  of  the  validity  of  the  will,  decree  of  pro- 

(tt)  26  Wend.  339.  (v)  Remsen  v.  Brinckerhoff;  26  Wend.  332. 

(w)  Jauncey  v.  Thomej  2  Barb.  Ch.  Rep.  52,  63.  See,  also,  Butler  v.  Benson^  I  Barb.  Sup. 
Ct.  Rep.  626;   CarroU  v.  Norton^  3  Bradf.  Surr.  Rep.  291. 

(x)  Page  121.  (y)  Pagee  120,  121.  • 

(z)  Chaffee  y.  Bap,  Mis,  Convn.^  10  Paige,  86 ;  Javncey  y,  Thomey  2  Barb.  Oh.  Rep.  49 ; 
Ndson  v.  McQifferi,  3  Barb.  Ch.  Rep.  158;  Butler  v.  Benson^  I  Barb.  Sup.  Gt.  Rep.  526; 
Wevr  y.  FitzgercUdf  2  Bradf.  Surr.  Rep.  42.  See  19  Johns.  Rep.  386 ;  4  Cowen,  483 ;  1  Wend. 
406 :  11  Wend.  699 ;  OarroU  v.  JSortan^  3  Bradf.  Surr.  Rep.  291. 

(a)  2  Bradt  Surr.  Rep.  226. 
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bate  should  follow.  The  sections  of  the  statute  providing  that,  where 
the  witnesses  are  dead,  insane,  out  of  the  state,  or  incompetent  to  tes- 
tify, proof  of  their  signatures  may  be  taken,  are  only  directory,  and  do 
not  forbid  a  resort  to  that  class  of  testimony  in  other  cases,  when  ne- 
cessary for  the  ascertainment  of  truth.  Having  attained  jurisdiction 
of  the  subject-matter,  the  surrogate,  where  the  course  of  procedure  is 
not  prescribed  by  statute,  must  dispose  of  it  according  to  the  estab- 
lished rules  of  evidence. 

And  where  there  was  not  an  attestation  clause  to  the  will,  but  the 
names  of  three  persons  appeared  immediately  under  the  word  witness, 
at  the  end  of  the  will,  and  two  of  those  witnesses  were  dead,  and  the 
surviving  witness  testified  that,  according  to  his  recollection,  no  other 
person  was  present  at  the  time  the  testatrix  subscribed  the  will  in  his 
presence,  when  he  became  a  subscribing  witness,  and  that  he  suggested 
that  another  ought  to  be  called  in,  but  that,  according  to  his  recollec- 
tion, another  witness  was  not  called  in  at  the  time,  and  the  hand- 
writing of  the  deceased  witnesses,  who  were  shown  to  have  been 
persons  of  intelligence  and  standing,  was  proved,  th«  will  was  admitted 
to  probate.(i) 

But  where  the  evidence  of  the  subscribing  witnesses,  or  even  of  one 
of  them,  proves  the  fact  of  a  positive  non-compliance  with  the  require- 
ments of  the  statute  as  to  the  execution  of  the  will,  there  is  no  room 
left  for  the  application  of  the  law  of  presumptions,  for  there  are  no 
circumstances  from  which  presunaptions  can  arise.  The  requisite  proof 
is  not  furnished,  and  it  appears  amrmativel^  that  it  does  not  exist,  nor 
can  the  attestation  clause  be  of  any  value  m  this  emergency.  An  at- 
testation clause  is  of  value  when  the  attesting  witnesses  are  dead,  or 
beyond  the  jurisdiction  of  the  court,  or  where  their  memory  has  failed 
from  any  cause,  but  not  when  the  facts  which  it  asserts  are  afl^ma- 
tively  disproved.  The  theory  upon  which  the  assertions  of  an  attesta- 
tion clause  are  to  come  in  aid  of  the  proof  of  a  will,  is  the  presumption 
that  reputable  witnesses  would  not  have  put  their  names  to  it,  unless 
its  contents  were  known  to  be  trua  But  tnis  presumption  is  destroyed 
when  the  fact  of  a  want  of  due  execution  is  affirmatively  shown.(c) 

The  statute  prescribes  that  it  must  appear  upon  the  proof  taken  that 
the  testator,  at  the  time  of  executing  the  will,  was  in  all  respects  com- 
petent to  devise  real  estate. 

In  order  to  be  competent  to  devise  real  estate,  or  to  make  a  will  or 
testament  in  any  case,  the  testator  must  be  of  sound  mind  and  mem- 
ory.(rf) 

Until  the  contrary  appears,  sanity  is  to  be  presumed ;  and  where 
the  act  is  sought  to  be  avoided  on  the  ground  of  mental  disability,  the 
burden  of  proof  is  on  the  party  who  alleges  the  disability.  Want  of 
capacity  on  the  part  of  the  testator  must  be  shown  affirmatively  by  the 
party  resisting  tne  probate;  and  if  the  party  propounding  the  will  can 
rebut  his  evidence,  by  showing  a  general  capacity,  or  a  lucid  interval 
accompanying  the  act,  or  that  the  testator  had  sufficient  mind  to  know 

(6)  In  the  Goods  of  Jane  Thomas^  1  Swabey  and  Tristram,  256. 

(c)  See  Letpts  v.  Lewis,  13  Barb.  Sup.  Ct  Bep.  31,  32. 

(^  2  B.  &  66;  3  a.  & (5th  ed.);  2  E.  a  60  (5th  ed);  Ank^j^U,  eiseq.  \^ 
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what  he  was  doing,  the  case  on  the  proponent's  part  is  made  out  If 
he  can  succeed  even  in  neutraliziDg  tne  evidence,  the  conclusion  of  law 
is  that  the  testator  was  sane.(e) 

Where  there  is  evidence  tending  to  show  the  mental  incapacity  or 
insanitj  of  the  testator,  or  that  the  will  was  executed  by  the  testator 
under  the  influence  of  a  delusion,  it  is  the  duty  of  the  surrogate  to  iur 
quire  and  decide  the  question  whether  it  was  so  e?:ecuted. 

Unsoundness  of  mind,  in  the  legal  acceptation  of  the  phrase,  may 
consist,  it  has  been  seen,  in  a  total  destitution  of  intellectual  capa- 
city, or  in  such  delusions  or  aberrations  of  the  mind  prevailing  at 
the  time,  and  influencing  the  act  in  question,  as  constitute  insanity  or 
loss  of  reason,  whether  temporary  and  partial,  or  permanent  and  gen- 
eral, and  proceeding  from  whatever  cause,  whether  from  habitual 
derangement  or  from  drunkenness,  sickness,  ^ief,  or  other  accident 
Unsoundness  of  mind  may  be  predicated  of  either  the  one  or  the  other 
of  these  conditions ;  and  it  would  seem  to  be  plain  that,  although  the 
evidence  might  not  show  an  entire  absence  of  the  mental  faculties^ 
incompetency  to  ei&ecute  a  will  might  still  be  concluded  from  proof  of 
delusions,  insanity,  or  loss  of  reason,  either  general,  or  temporary  and 
partial,  under  the  operation  of  which  the  will  has  been  executed.  It 
will  be  erroneous,  therefore,  for  the  surrogate  to  apply  to  cases  of  luna- 
cy or  insanity  the  rule  which  prevails  with  respect  to  idiots  and  imbe- 
ciles. It  will  be  incumbent  upon  him  in  such  cases  to  determine 
whether  the  unsoundness  of  the  testator's  mind  extended  to  so  many 
subjects,  and  perverted  his  judgment  in  relation  to  so  many  topics,  as 
to  obscure  and  distort  his  entire  mental  faculties,  and  to  amount  to  a 
seneral  unsoundness  of  mind,  which  would  entirely  incapacitate  him 
from  making  a  rational  or  valid  disposition  of  his  property.  Or,  if  the 
£Etcts  did  not  show  such  general  unsoundness  of  the  mind  of  the  testa- 
tor, then  whether  the  will  was  made  under  the  influence  of  a  delusion, 
impairing  or  perverting  his  judgment  and  understanding  in  relation  to 
subjects  connected  with  the  provisions  of  the  will,  and  exercising  a  con- 
trolling influence  in  the  disposition  of  his  property.(/J 

In  short,  the  important  inquiry  and  controlhng  consideratioh  in  these 
cases  is  as  to  the  condition  of  the  testator  at  the  time  the  alleged  will 
was  executed.  It  is  not  enough  that  the  testator  may,  at  some  prior 
period,  have  been  laboring  under  some  disability,  but  the  question  is, 
had  he  the  capacity  to  dp  the  act  which  he  performied  at  tne  time  of 
its  execution.(gr) 

And  further,  and  in  another  point  of  view  of  the  requirement  of  the 
statute,  that  on  proving  a  will  there  shall  be  proof  that  the  testator 
was  competent  to  devise  real  estate,  it  should  be  stated  that  in  general 

(«)  See  Brmon  v.  2brrey,  24  Barb.  Sop.  Ot.  Rep.  583 ;  JcutScnon  v.  Kxivg^  4  Gowen,  26Y. 
See,  also,  Staocuri's  Executor  v.  Liapenard^  26  Weod.  255 ;  Blanchard  y.  NetUe,  3  Denio,  31. 

(/)  Stanton  v.  Weatherwax,  IG  Barb.  Supu  Ct  Bep.  269.  Where<A  peraon  is  Jahoriocr  under 
an  insane  delusion,  his  sanity  is  to  be  tested  by  directing  his  attention  to  the  subjecVmatter 
of  such  delusion;  but  where  a  person  is  afflicted  with  habitual  insanityiUnaocompanied  with 
delnsions,  his  sanity  is  to  be  tested  by  his  answers  to  questions.  Ids  apparent  repoHectioii  of 
past  transactions,  and  his  reasoning  justly  with  regard  to  them,  and  with  regard  to  the  con- 
duct of  individuals.    Nichola  and  I^eeman  v.  BinnSf  1  Swabey  and  Tristram,  239. 

{g)  Brown  v.  Torrey,  24  Barb.  Sup.  Ct  Rep.  583 ;  Sfftnea  t.  Chrem,  I  Swabey  and  Tri8lr«Bi, 
401 ;  JDyoe  Sombrt  agst  Troupe  1  Deane,  22. 
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ibe  only  qualifications  necessary  to  render  a  person  competent  to  devise 
leal  estate,  in  addition  to  those  required  to  enable  him  to  bequeath  per* 
sonal  property,  are  that  be  should  oe  a  citizen  of  the  United  States,  and 
of  full  age.  The  blanks  for  the  depositions  of  the  attestine  witnesses, 
fonnerly  in  ordinary  use  on  proving  a  will  in  the  court  of  the  surro- 
gate of  the  county  of  New  1  ork,  contained  a  clause  by  which  the  wit- 
nesses swore,  in  the  words  of  the  statute,  that  the  testator  was,  at  the 
time  of  the  execution  of  the  will,  in  all  respects  competent  to  devise 
Teal  estate.  This  has  recently  been  altered,  and  the  witnesses  now 
swear  that  the  testator  was  not  in  any  respect  incompetent  to  devise 
real  estate.  Neither  of  the  forms  of  the  testimony  alluded  to,  it  is  sup- 
posed, furnishes  conclusive  evidence  that  the  testator  possessed  the 
reonisite  qualifications  implied  by  the  lan^age  of  the  statute. 

The  statute  further  requires  that  it  shall  appear,  upon  the  proof 
taken,  that  the  testator,  at  the  time  of  executing  me  will,  was  not  under 
restraint 

The  restraint  which  shall  invalidate  a  will  is  not  merely — ^indeed,  is 
scarcely  ever— physical  or  bodily  compulsion  or  controlj(A)  The  term 
comprises  all  kinds  of  undue  influence,  fraud,  or  artifice,  and  all  at- 
tempts to  practice  upon,  or  to  take  advantage  of  the  want  or  fiiilure  of 
memory,  the  ignorance,  or  the  weaknesses  of  the  testator,  his  evil 
habits,  paaaionsi  or  propensities,  or  the  defects  or  infirmities  of  his 
fibcultiea 

What  shall  constitute  undue  influence,  and  what  degree  c^  it  re- 
€[uires  to  be  exercised,  in  order  to  have  the  act,  improperly  procured. 
Judicially  avoided,  depends  more  upon  the  peculiar  circumstances  of 
each  individual  case,  than  upon  any  abstract  theoretical  reasoning.  It 
need  not  amount  to  actual  duress,  in  order  to  be  unlawful.  ^*  The 
stronger  will,"  says  Mr,  Surrogate  Bradford,(e)  "  frequentljr  acquires  am 
extraordinary  power  over  the  weaker,  not  by  mere  dint  of  importunity, 
by  threat,  or  force,  but  by  that  steady  persistence,  that  unrelenting 
pursuit  of  its  purpose,  which  wears  away  less  stubborn  determinations; 
or,  again,  by  artfully  taking  advantage  of  the  play  of  emotions  and 
passions,  appealing  to  prejudices,  flattering  weaknesses,  and  fomenting 
quarrels."  This  cannot  be  called  duress ;  but  dominion  thus  acquired, 
n  employed  to  effect  a  testamentary  act,  may  be  iust  as  potent,  distinct, 
and  positive  in  its  results  as  if  coercion  nad  been  used,  and  will  be 
viewed  in  the  same  light,  and  receive  the  same  treatment  at  the  hands 
of  the  court,  as  palpable  duress.(y) 

Suggestion,  however,  is  allowable,  where  it  is  not  carried  to  the 
degree  of  importunity,  and  provided  the  testator  be  in  the  full  posses- 
sion of  bis  Realties,  There  is  nothing  unlawful  in  mere  suggestion, 
when  it  offers  ideas  to  a  sound  mind,  for  reception  or  rejection,  accord- 
ing to  its  free  volition.(i) 

Q^)  Datkig  ▼.  DairUy^  3  Bradt  Sarr,  Bep.  481,  507.  Cktntrol,  as  distiDgQiflbed  fi^>m  undue 
toflnenoe,  is  Qounectedwlth  duress,  or  fear.   StakY.Schae/ie,  l6Jttr.909;  18SQg.LE.67^ 

(t)  In  bis  very  able  and  eloqueot  Judgmeot  uilksrley  y.  Barley,  3  Bradf.  Surr.  Bep.  481, 507. 

(jf)  JDorbyT.  Jkurktf,  3  Brad£  481.    See, aiao,  J^etoAouw  ▼.  Godmn,  17  Barb.  &  C.  R.  236. 

(Jk)  IWniKwi T.  2WUIPR,  4  BradC  138.  See,  alin,  CVeety  ▼.  Ottrwufer,  3  id.  107 ;  O^Near. 
Murrau,  4  id.  311-ld.  Importui^^,  to  have  kgal  effect,  must  be  in  auch  a  degree  as  to  take 
«w4grn«ea8eiK7fimii  the  testator.    8tukw.Sohai^l6JnT.90B;  16  Bog.  I^  A  K<i.  576. 
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And  the  mere  fact  that  the  mind  of  the  testator  has  been  infla- 
enced  by  the  arguments  or  persuasions  of  the  person  principally 
benefited,  however  indecorous,  indelicate,  or  improper  they  maj  be, 
will  not,  ordinarily,  in  the  absence  of  fraud,  vitiate  a  will:  still,  it 
must  be  the  will  of  the  testator,  however  induced.  If  it  be  the  will  of 
another,  to  which  the  testator  assented  from  mere  habit,  it  cannot  be 
considered  the  will  of  the  testator,  and  ought  not  to  be  sustained.(0 

The  exertion  of  influence,  to  the  extent  of  destroying  free  agency, 
will  never  be  presumed  merely  from  opportunity  and  interest,  where 
there  are  indicia  of  volition,  spontaneousness,  and  consonance  of  the 
testamentary  provisions  with  the  state  of  the  affections  of  the  testator. 
And  with  respect  to  instructioDs,  although  instructions  proceeding 
from  a  testator  are  not  always  proof  of  volition,  because  tne  instruc- 
tions themselves  may  have  been  procured  by  influence ;  still,  to  do 
away  with  the  usual  presumption  of  spontaneous  action  derived  from 
instructions,  there  must  be  something  from  which  reasonably  to  infer 
control  or  influence— either  some  sign  that  the  actor  was  played  upon 
— some  indication  of  an  effort  to  affect  his  testamentary  dispositions,  to 
modify  his  affections  or  take  advantage  of  them ;  some  coguizanoe  of 
the  testamentary  act;  some  trace  of  fraud,  complicity,  or  clandestinity. 
In  the  absence  of  circumstances  of  this  character,  the  intendment 
of  the  law  is  in  favor  of  the  voluntary  origination  and  performance  of 
the  act(m) 

Generally  speaking,  where  there  is  proof  of  due  execution,  every- 
thing else  IS  implied  till  the  contrary  is  proved ;  and  evidence  of  the 
will  having  been  read  over  to  the  testator,  or  of  instructions  having 
been  given,  is  not  necessary  :(n)  for  when  an  instrument  has  been 
executed  by  a  competent  person,  it  must  be  presumed  that  the  party 
80  executing  knew  the  contents  and  the  effect  of  the  instrument,  and 
that  he  intended  to  give  that  effect  to  it.(o)  But  there  are  some  cases 
of  peculiar  circumstance,  where  a  more  rigid  mode  of  proof  is  enforced. 

Thus,  although  the  rule  of  the  Boman  law,  that  '*  Qjuise  scripsit  hoBre- 
dem"  could  take  no  benefit  under  a  will,  does  not  prevail  in  the  law  of 
this  state,  yet,  where  the  person  who  prepares  the  instrument,  or  conducts 
its  execution,  is  himself  benefited  by  its  dispositions,  that  is  a  circum- 
stance  which  ought  generally  to  excite  the  suspicion  of  the  court,  and 
calls  on  it  to  be  vigilant  and  jealous  in  examining  the  evidence  in  sup- 
port of  the  instrument,  in  fiivor  of  which  it  ought  not  to  pronounce, 
unless  the  suspicion  is  removed,  and  it  is  judicially  satisfied  that  the 
paper  does  express  the  true  will  of  the  deoeased.(p) 


(Q  See  NewJiouae  y.  Godwin^  17  Barb.  Sup.  Gt.  Bep.  236. 

Im)  CarroUy. NorUm^  3  Bradf. Surr.  Repi  291, 321.  iSee,  also,  WigUmanY.  Stoddard,  Id.  393w 

(n)  BUUnghursi  ▼.  Vickcrs,  1  PhiiJim.  191;  Bodd  y.  Lewis,  2  Gas.  Temp.  Lee,  ITS;  Chom 
V.  £r<nm,  1  Gurt  707. 

(o)  FawceU  y.  Jones,  3  Phillim.  476;  Whodtr  v.  Aldtraon,  3  Hagg.  587.  See,  also,  BruA 
T.  HoUkmd,  3  Brad£  Sort.  Kep.  461.  Apprubation  will  have  the  etfect  of  prior  instructions; 
Jbf/ar  Y.  HeaaUe,  2  Gas.  Temp.  Lee,  310;  Dwmea  y.  Corjidd,  1  Robert.  66. 

(p)  See  ante,  p.  122-3;  C^rq^Y.  jDay,  1  Gurt.  784;  iS:  a,  nomine ;  iHt/bur  y.  CVv/(,  3  Moore  P. 
0  G.  136;  IhamtUY,  Carfiid,  1  Hobert  61;  GreviiU  Y.  Tylee,  7  1«).  F.  Mou.  320;  Bwrffer  T. 
HOi,  1  Bradf.  Sorr.  Bep.  360;  Vredtaid  y.  McCteUand,  Id.  393 ;  Weir  y.  mBgerald,  2  BradiL 
auxr.  Bep.  42 ;  OritpcU  j.  Mboie,  4  Barb.  Sup.  Gt.  Bep.  393 ;  Taylor  on  EYidenoei  lOS^ 
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A  will  by  a  client  in  fiivor  of  his  attorney  is  not  absolutely  invalid. 
The  mere  existence  of  that  confidential  relation  does  not  annul  the  act. 
In  such  a  case,  there  is  no  testamentary  incapacity ;  but,  still,  the 
circumstances  call  for  the  largest  degree  of  circumspection  and  vigil- 
ance to  see  that  the  act  was  in  consonance  with  the  views  and  wishes 
of  the  testator,  and  was  not  the  result  of  influence  exercised  through 
the  medium  of  the  existing  confidential  relation.  There  should  be' 
yrery  clear  evidence  of  mental  capacity,  and  satisfactory  proof,  inde- 
pendently of  the  mere  factum^  that  the  mind,  free,  unbiased,  and 
uninfluenced,  accompanied  the  act.  Courts  very  justly  look  with 
great  suspicion  and  jealousy  upon  all  such  wiUs,  and  are  bound  to 
scrutinize  the  acts  and  motives  of  the  parties  in  the  closest  manner. 
Proof  of  formal  execution  alone  is  not  enough  to  force  a  conclusion ; 
and,  even  after  the  /actum  is  formally  establisbed,  the  burden  remains 
on  the  proponent  to  show,  by  additional  testimony,  spontaneousness 
and  voIition.(9) 

In  Newhouae  v.  Oodwin^{r)  the  testator,  who  had  a  wife  and  sister 
whom  he  left  comparatively  destitute,  devised  the  bulk  of  his  property 
to  his  counsel.  The  influence  of  the  counsel  over  the  testator  was  very 
great,  and  extended  beyond  professional  matters.  The  counsel  drew  the 
will,  and  there  was  no  evidence  to  show  that  it  was  in  accordance  with 
previous  directions^  or  that  any  directions  were  given,  or  that  the  tes- 
tator had  previously  designed  to  ^ve  anything  to  him.  The  counsel 
was  present  when  the  will  was  signed,  and  held  the  same,  and  gave 
the  pen  to  the  testator  to  make  his  mark,  and  asked  him  whether  it 
was  his  will,  and  whether  he  requested  the  witnesses  to  sign  their 
names  as  such,  and  told  the  testator  to  repeat  the  words,  who  did  so ; 
and  it  was  proved  that  the  testator,  in  consequence  of  illness,  was  in  a 
state  of  mind  in  which  he  readily  yielded  or  assented  to  the  suggestions 
of  others,  and  it  was  held  that  the  will  was  invalid,  as  having  been 
obtained  by  undue  influence,  and  a  decree  of  the  surrogate,  refusing  to 
admit  the  same  to  probate,  was  affirmed. 

Where  the  testator  is  blind,  it  must  be  proved  that  the  contents  of 
the  will  were  known  to  the  deceased ;  for  his  execution,  or  other  ack- 
nowledgment of  the  will,  is  not  sufficient.(«)  And  the  same  where,  from 
want  of  education,  or  from  bodily  affliction,  he  is  unable  to  read.(<) 

Bj  the  civil  law,  a  blind  man  could  not  make  a  testament  in  writ- 
ing, unless  it  was  read  to  him,  and  acknowledged  by  him  to  be  his 
will  before  the  witnesses.(u)  This  rule  has  not,  however,  prevailed 
in  England,  nor  been  incorporated  in  any  of  the  statutes  relative 
to  wills.  The  object  of  requiring  the  will  to  be  read  to  the  blind 
man  was  doubtless  to  prevent  firaud,  the  substitution  of  one  instrument 

105;  Wms.  on'Sxrs.  96,  311;  Mowry  y.  SUber^  2  Brad£  Surr.  Bep.  133;  Leaycraft  y.  Sk^ 
mons,  3  BradH  Sorr.  Bep.  35. 

{g)   Wilson  r.  MoraOj  3  Brad£  Suit.  Bep.  172;  Nswhouse  t.  Godwin,  1 7  Barb.  Sup.  Ct  Bep.  236. 
\r)  17  Barb.  Sap.  Ot  Rep.  236. 

(s)  Anie^  pp.  57,  61, 123 ;  Barton  Y.  BohinSy  3  Phillim.  465,  note  h  :  bat  ae  to  a  will  of  laoda 
Longchamp  ▼.  FtOi,  2  New  B.  415;   Weir  y.  Fitzgerald^  2  Bradf.  Surr.  Bep.  42. 
i)  4t  Burn.  E.  L.  (8th  ed.)  61 ;  Barton  v.  Bolnns,  3  Phillim.  455,  note  b. 
u)  CkxL  Lib.  6,  tit  22,  sec.  8;  Inst  Lib.  2,  tit.  12,  sect.  3,  4;  Big.  Lib.  37,  tit  3. 
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tor  another,  and  to  secure  eyidenoe,  beyond  the  mere  fochtm  of  the 
win,  of  the  knowledge  of  the  contents  of  the  identical  inR  hy  the  tes- 
tator. It  has  not  been  made  a  formal  ceremonial  by  the  statnte  of  this 
stale,  in  any  case,  that  the  will  shonld  be  read  to  the  testator  in  the 
presence  of  the  witnesses^  thon^  it  is  eminently  proper  so  to  do 
where  the  testator  is  blind  or  cannot  read.  The  statute  is  satisfied  by 
the  subscription  of  the  testator,  at  the  end  of  tiie  wiD,  in  tiie  presence 
of  two  witnesses,  or  the  acknowledgment  <^  soch  sobscripbon ;  Ae 
testamentary  declaration  of  the  testator;  and  the  signature  by  the 
witnesses,  of  their  names  at  the  end  of  the  will,  at  the  request  of  the 
testator.  These  forms  are  necessaiTi  but^  even  when  satimed  by  the 
eridence,  do  not  always  entitle  the  will  to  be  admitted  to  proo£ 
Something  more  is  necessary  to  establish  the  validity  of  the  will,  in 
cases  where,  from  the  infirmities  of  the  testator,  his  imndred  capacity, 
or  the  cireumstances  attending  the  transaction,  the  usual  inference  can- 
not be  drawn  fix>m  the  mere  formal  execution.  Additional  eridence 
is,  therefore,  required,  that  the  testator's  mind  accompanied  the  will, 
tnat  he  knew  wnat  he  was  executing,  and  was  cognizant  of  the  provi- 
sions cf  the  wUl.  That  is  dl  that  ought  to  be  required  in  the  proof  of 
the  will  of  a  blind  per8on.(t;) 

So,  it  is  an  established  rule  that^  where  the  capacity  of  die  testator  is 
doubtful  at  the  time  of  execution,  there  must  be  prooi  of  instruction,  or 
of  reading  oyer.(tr)  But  this  rule  only  applies,  or  at  least  only  applies 
with  any  stringency,  where  the  instrument  is  inofficious,  i.  e.,  not  con- 
sonant to  the  testator's  natural  affections  and  moral  duties,  or  where  it 
is  obtained  by  a  party  materially  benefited.(a;) 

In  Van  PeU  v.  Van  PeUfy/)  however,  although  instructions  were  proved, 
but  the  main  provision  of  the  will  was  re^rded  as  '*  at  variance  with 
every  feeling  of  nature  in  the  testator,"  and  the  case  was  not  free  firom 
circumstances  which  strongly  indicated  undue  influence,  it  was  laid  down 
as  a  general  rule,  that  where  the  cireumstances  which  attended  the 
case  are  found — the  age,  the  ignorance,  the  inability  to  read  or  write, 
the  exposure  to  influence  on  the  part  of  the  testator,  the  conceded  fact 
that  he  was,  and  had  for  many  years  been,  wholly  swayed  by  passion 
and  prejudice — there,  the  mere  compliance  with  tne  statutory  rormali- 
ties  of  execution  is  not  sufficient  The  burden  of  proof  is  shifted.  'Hie 
party  propounding  the  will  is  bound  to  show,  not  only  that  the  formal 
acts  required  by  the  statute,  in  all  cases,  were  performed,  but  that  the 
testators  mind  accompanied  the  will ;  that  he  knew  what  he  was  exe- 
cuting, and  was  cognizant  of  the  provisions  of  the  testament. 

In  determining,  therefore,  whether  a  will  has  been  procured  to  be 
made  by  undue  influence,  it  is  proper  to  examine  whether  the  alleged 
testamentary  provisions  are  in  harmony  with  the  decedent's  dispositions 

(v)  Weir  t.  FUBgeraldf  2  Bradf.  Sarr.  Bep.  68,  69. 

Iw)  BiOuigkumiY.  Vkkers,  1  Phillim.  193;  /ii^romr.  WycOi,  1  Hagg. 382;  DodgeY.  JfaN^ 
1  Hagg.  620.  See  Barry  ▼.  BufUn^  mUe,  p.  123;  Dwmea  y.  OorfUid,  1  Robert  51;  BtoriU 
T.  SuOimanf  16  Barb.  Supi  Ot  Bep.  198.  See,  aiso^  Morrison  t.  SmUk,  3  Bradfl  Sarr.  Bep. 
209 ;   Van  Pdt  y.  Van  FOt^  30  Barb.  Sap.  Ot  Bep.  134. 

(as)  Brogden  ▼.  Braum^  2  Add.  449.  See,  also,  Sankey  t.  XtZfey,  1  Curt  401 ;  Barwood  y. 
Baker,  3  lioore  P.  C.  C.  282;  CroftY.  Day,  1  Curt  '784;  &  a,  nomine;  Bv^y.  Crafts  3 
ICoore  P.  0.  0.  136. 

(y)  30  Baib.  Sqp.  Ot  B«p.  134. 
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aodaffeotions.(z)  DecIaratioDS  made  by  the  testator  from  time  to  time 
previouslj  to  the  execution  of  the  will,  in  relation  to  his  intended  dis« 
positioa  of  his  property  by  will,  are  received  in  evidence,  where  there 
IS  room  for  doubtm^  the  strength  of  the  testator's  capacity,  and  for 
suspecting  improper  mflaences  brought  to  bear  on  his  volition  ;(a)  but 
they  diminish  in  importance  as  the  grade  of  capacity  increases,  and 
have  no  value  whatever  where  the  mind  is  sound  and  vigorous.  (6) 

Evidence  of  this  nature  is  not,  however,  to  be  received  without 
reference  to  the  remoteness,  in  point  of  time,  of  the  declarations  from 
the  execution  of  the  will.  The  object  of  the  evidence  is  to  show  the 
mental  state  of  the  testator  at  the  time  when  the  will  was  executed.  It 
is  admissible,  therefore,  onlv  where  it  has  a  legitimate  bearing  upon 
that  question ;  and  of  tnis  the  court  must  jud^e,  as  in  every  other  case, 
where  the  relevancy  of  testimony  is  to  be  decided.  If  the  judge  can 
see  that  the  evidence  offered  cannot  justly  be  supposed  to  reflect  any 
light  upon  the  mental  condition  of  the  testator,  at  the  time  of  making 
the  will,  he  has  an  undoubted  right  to  exclude  it(c) 

It  may  properly  be  added,  that  declarations  of  a  testator,  made 
either  before  or  after  the  execution  of  the  will,  are  not  competent  evi- 
dence to  impeach  its  validity  on  the  ground  of  fraud,  duress,  imposi- 
tion, or  other  like  cause.(e2) 

That  the  party  to  be  benefited  by  the  will  was  not  present  at  its 
execution,  though  not  conclusive  against  improper  interference,  for 
influence  may  be  so  ^reat  as  to  govern  its  subject  when  withdrawn 
firom  its  immediate  action,  is  still  a  circumstance  of  importance  in  this 
inquiry.  Another  important  circumstance  is  the  fact,  if  such  was  the 
case,  that  the  health  or  the  decedent  was  good  at  the  time  of  the  execu- 
tion, as  it  follows  that  the  will  could  not  have  been  procured  in  the 
immediate  prospect  of  death.  And  where  a  long  period  has  elapsed 
between  Uie  time  of  the  execution,  and  the  death  or  the  decedent,  and 
there  is  no  evidence  of  an  effort,  on  his  part,  to  repudiate  the  trans- 
action, the  circumstance  goes  &i  to  repel  the  impeachment  of  undue 
influence.(e) 

Subsequent  recognitions  of  the  will  by  the  decedent  when  in  health, 
and  in  the  undoubted  full  possession  of  his  Acuities,  are  material  &cts 
in  its  favor.  And  whether  a  condition  of  weakened  capacity  of  the 
testator  existed  at  the  time  of  the  execution  of  the  will,  and  whether 
the  will  was  made  and  procured  b^  the  artifice,  influence,  or  control 
of  others,  is  the  subject,  of  affirmative  proo^  and  not  of  surmise  and 
8a8picion.(/) 

Althougn  the  <mu4  of  satisfying  the  court  that  the  fornis  prescribed 
by  the  statute  for  the  execution  of  wills  were  complied  with,  lies  with 

0}  AOeti  ▼.  Tk€  PMic  AdmitMraior,  1  Bradf.  Sarr.  Bep.  378.  See,  also,  WlghimaM  r^ 
SuOddrd,  3  BradC  Siirr.  Rep.  393;  Bru^  t.  BoOand,  Id.  461 ;  WUtan  ▼.  Maran,  Id.  172; 
</Jka  ▼.  Jftirray,  4  Bradt  Suit.  Rep.  311. 

(a)  WHaon  r.  Moron,  3  Bradf.  Sorr.  Rep.  17S ;  nutimm  y.  SVuMicm,  iBiadt  Soir.  Cep.  138, 
U7  ;   Waitrman  agat  WhUney,  1  Keman,  167. 

OA  Ttadaon  y.  iSnimm,  4  Bradf.  Sarr.  R«v- 138^  147.   See,  a)(K\  (TiUly.  Murray,  4  id.  31L 

(«)   Waterman  agat  Whi^iey,  1  Keman,  157.  (tf)  Id. 

(#)  See  WUson  y.  Moron,  3  Bradf.  Surr.  Rep.  172. 

(/)  .dOm  y.  rjhe  i\iW6  .iiMiMra^,  1  BndC  Swr.  Bep.  378. 
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the  party  seeking  to  establish  the  will,  the&ct  of  such  compliance  may 
be  proved  by  other  evidence,  or  inferred  from  circumstances,  where 
the  subscribing  witnesses  are  dead,  or  absent,  or  otherwise  incapacitated 
to  give  testimony,  or  where,  from  lapse  of  time  or  otherwise,  they  are 
unable  to  recollect  whether  the  requisite  formalities  were  observed  at 
the  time  when  they  witnessed  the  execution  of  the  instrument.(y)  So, 
in  resisting  the  probate  of  an  instrument  propounded  as  the  last  will  and 
testament  of  a  decedent,  his  heirs  and  next  of  kin  have  the  right  to 
introduce  any  testimony  which  will  be  sufficient  to  satisfy  the  surro- 
gate that  the  instrument  propounded  was  not  in  force,  as  a  valid  will, 
at  the  death  of  the  testator  named  therein.  Proo^  therefore,  that  the 
will  in  question  was  revoked  by  a  subsequent  will  of  the  testator,  and 
that  such  subsequent  will  has  been  fraudulently  destroyed  ;  or  that  it 
was  destroyed  by  the  testator  when  his  mind  had  become  so  impaired 
that  he  was  incompetent  to  perform  a  testamentary  act,  is  admissible.(A) 
So  where,  in  an  action  of  ejectment,  the  plaintiff,  on  the  question  of 
request  to  the  attesting  witnesses,  offered  to  show,  by  a  person  other 
than  an  attesting  witness,  that  when  the  will  was  attested  the  testator 
was  silent,  it  was  held  that  the  testimony  was  admissible,  and  that, 
although  there  might  have  been  a  constructive  request,  the  plaintiff 
had  the  right  to  establish  the  fact  that  there  was  no  personal  request 
made  by  the  testator  after  a  certain  person  came  into  the  room,  so  that 
it  should  depend  wholly  upon  the  constructive  request,  and  then  to 
have  had  the  question  suomitted  to  the  jury.(0  So,  where  the  capacity 
or  condition  of  the  testator,  or  the  circumstances  attending  the  execu- 
tion of  the  will,  are  such  as  to  excite  the  suspicion  and  awaken  the 
vigilance  of  the  court,  and  additional  evidence  is  required  to  remove 
the  suspicion  and'satisfy  the  court  that  the  instrument  propounded  does 
express  the  true  will  of  the  deceased,  it  is  not  essential  tnat  such  evi- 
dence should  be  furnished  by  the  subscribing  witnesses.  It  may  be 
supplied  aliunde.  As  subscribing  witnesses,  all  that  it  is  necessarv 
they  should  prove  is,  that  ceremony  which  they  witnessed,  and  which  • 
the  statute  requires.  This  satisfies  the  statute ;  and  the  additional  evi- 
dence, which  has  been  referred  to  as  proper  in  certain  cases,  may  be 
afforded  by  other  persons.(y) 

In  the  Court  of  Construction,  when  iStiQfdctam  of  the  instrument  has 
been  previously  established  in  the  Court  of  Probate,  the  inquiry  is 
almost  closely  restricted  to  the  contents  of  the  instrument  itself  in 
order  to  ascertain  the  intentions  of  the  testator.  But  in  the  Court  of 
Probate,  the  inquiry  is  not  so  limited ;  for  there  the  intentions  of  the 
deceased,  as  to  what  shall  operate  as,  and  compose  his  will,  are  to  be 
collected  from  all  the  circumstances  of  the  case  taken  together  .(&) 

"Where  the  Court  of  Probate  has  any  doubt  on  a  point  of  construc- 
tion, it  will  so  decide  as  will  best  enable  the  parties  concerned  to  have 
recourse  to  the  tribunals  whose  more  special  duty  it  is  to  put  a  con- 

ip)  Chafu  y.  JBop.  Jtfw.  Otmv.,  10  Pftige,  91. 

m  Nekon  ▼.  MeOifferi,  3  Barb.  Ob.  Rep.  158,  164. 

(t)  RtUhefford  y.  Butherfbrd,  1  Denio,  33. 

ifl  Wnr  y«  FUagertdd,  2  BradC  Surr.  Reix  69. 

{k)  Chremough  y.  Martin,  2  Add.  243 ,  M&Owm  y.  ifcAiMR,  2  PhilUm.  426. 
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fltraction  on  testamentary  papers.(Z)  And  where  the  will  is  conditional, 
if  the  words  of  the  will  do  not  clearly  express  that  the  entire  instru* 
ment  is  to  take  effect  or  to  fail  upon  a  particular  event,  the  court  will 
give  sentence  of  probate,  so  as  to  leave  the  determination  of  its  condi- 
tional character  open  as  a  question  of  construction.(m) 

The  surrogate's  decree  as  to  the  validity  of  a  will  of  personal  estate 
being  conclusive,  he  must  determine  upon  questions  of  error  or  mis- 
take, as  well  as  of  fraud  or  incapacity,  when  they  relate  to  the  factum 
of  the  instrument  The  general  rule  is,  that  mistakes  and  variances 
between  the  will  as  prepared,  and  the  instructions  given  for  preparing 
it,  can  only  be  reformea  by  the  Court  of  Probate.(»)  It  seems  wefi 
settled,  that  a  will  cannot  be  set  aside  in  equity  on  the  ground  of 
firaud,(o)  and  the  rule  must,  of  course,  be  more  stringent  in  a  case  of 
allied  mistake,  or  dispute  <as  to  the  testator's  intention.(p) 

Therefore,  if  there  is  an  ambiguity  upon  the  factum  of  the  instru- 
ment, parol  evidence  may  be  admitted,  under  some  circumstances,  in 
the  Court  of  Probate,  to  explain  the  intention  of  the  testator.  By  am- 
bigaitj  upon  the  ^c^um,  is  meant,  not  an  ambiguity  upon  the  construc- 
tion, as  whether  a  particular  clause  shall  have  a  particular  effect ;  but 
an  ambiguity  as  to  the  foundation  itself  of  the  instrument^  or  a  particu- 
lar part  of  it:  As,  whether  the  testator  meant  a  particular  clause  to  be 
part  of  the  instrument,  or  whether  it  was  introduced  without  his 
Knowledge ;  whether  a  codicil  was  meant  to  republish  a  former  or  a 
subsequent  will ;(;)  whether  the  residuary  clause,  or  any  other  passage, 
was  accidentally  omitted.(r)  These  are  all  matters  of  ambiguity  upon 
ihd  factum  of  the  instrument,(6) 

But  it  has  been  considered  as  a  rule,  that,  in  order  to  justify  the  ad- 
mission of  parol  evidence  to  explain  the  ambiguity  upon  tixe  factum  of 
an  instrument,  the  ambiguity  musi  he  upon  the  face  of  the  paper;  and, 
further,  the  &ct8  alleged  ana  to  be  proved  must  compleidy  remove  that 
ambiguity .(Q  When  no  ambiguity  whatever  appears  upon  the  face  of 
^e  instrument,  the  court  will  not  admit  parol  evidence.(u) 

(I)  Atfftfo  and  <4h8n  y.  WyUe,  1  Swabey  ftnd  Tristram,  liS. 

(m)  ELptarULM^ofh  S  BradT.  Sarr.  B^.  304;  Th&mfaon v.  Cknmor^  3  Bradf. Sair. Bep.  3M. 

(n)  Story's  Eq.  Jar,  sec  179 ;  Bwrger  t.  HUl,  1  Bradt  Sarr.  Rep.  372,  and  oases  cited; 
EUl  agst  Burger^  Exr„  Ac,,  and  another,  10  How.  Prac  Rep.  264 

(o)  See  1  Bradf.  Surr.  Rep.  3^3.  (p)  Id. 

^)  Lord  BL  Edtns  r.  Lady  Easder,  3  Philfiiii.  461,  note  g.  There  the  testator  left  a  wflO, 
dated  13tb  Dec,  1800,  and  a  codicil,  all  in  his  own  handwriting,  beginnug,  "  This  is  a  codicil 
to  mj  last  will  and  testament  of  tbe  10th  Jan.,  1798,  and  I  do  hereby  ratify  and  confirm  my 
said  wilL*'  On  the  part  of  the  ezeeators,  it  was  alleged  that,  at  the  time  of  the  execution 
€f  the  oodiofl,  the  deceased  was  at  Boigfaley,  and  copied  this  from  a  form  which  he  had  pro- 
oared  ftom  hisaoUcitm;  and  inadvertently  copied  the  date  from  a  former  will,  which  it  waa 
to  be  presumed  had  been  destroyed,  as  it  could  not  be  found.  Parol  CTidance  was  admitted 
to  prove  this  allegation,  and  show  the  mistake ;  and  the  codicil  was  pronounced  a  codicil  to 
Iha  will  of  December,  1600. 

(r)  Bkukwood  ▼.  Damer,  3  PhiUim.  458,  note  d;  ^Wiaerv  ▼.  JtftSar,  3  Add.  226;  Bayldom 
▼.  J^Uon,  3  Add.  239 ;  SbadboUy.  Waugh,ZBAgg,510.    B^taee  OasteUr.Thgg,  I  Quit  2S9. 

{s)  3  Phfflim.  479. 

(0  Fbwcetl  y.  Joimi,  3  Phillim.  434;  Draper  r.  BUeh,  1  Hagg.  678;  Harrieon  r.  SUme,  2 
Hagg.  C»60{  ShadboHY.  Wmugh,ZBa!gg,$10;  and  see  i8SafM(f^ri  t.  Fmi^an,  1  Phillim.  128; 
/•  the  Ocoda  of  Robert  Davy,  1  Swabey  and  Tristram,  262. 

(«)  FaiweeUr.Jonee,  3  PhiUim.  434;  Inihe  Qoodf  of  Robert  Jknoy,  1  Swabey  and  Tristram, 
362.  With  rsspect  to  what  shall  be  an  apparent  ambigai^»  such  aa  to  satisfy  this  mle^  set 
WmtL  on  JSm  313,  314^  and  eaaaa  cited. 
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As  to  andae  iDflertioiiB  or  oouBBioiiB  ill  wflk^  H  fleams  liwl  if  ft  dnna 
is  iBBerted  in  a  will  hj  nistftke,  pftrol  evideiiee  may  be  leeeiYed  fixr  the 
paipoee  of  that  dMiae  being  exptinged,  bj  showing  it  nerer  was  in- 
tenoed  that  it  ahoiild  txm  part  of  the  wilL'  So  die  eomt  may  ireeetTd 
paiol  eridenee  to  ezplaiii  a  w<»d  in  a  wiD,  but  not  to  sabstaUite  one 
word  for  another.(i;) 

WiA  respect  to  omisrions,  it  is  not  competent  lor  the  Fhibate  Gdiiirt 
to  flopplj  omiflrioDs  by  inserting  words  in  the  wilL  That  must  stand 
as  it  iSy  or  else  the  entire  instnnnentnrastfidL  The  jurisdiction  of  the 
surrogate,  in  reqiect  to  the  correetion  of  niistaVfH^  is^  b j  the  neoessaiy 
operation  of  the  Statute  of  WiUs,  merelj  negatiYe,  and  limited  to  le- 
wmng  orobate  to  a  will  or  part  of  a  wiIL(ir)  Bat  part  of  a  will  may 
be  estarashed  and  part  refhsed  probate,  if  incapadtj,  frand,  or  impo- 
sitioo,  at  the  time  of  the  ezectition  of  die  latter  part,  be  shown. 
And  where  it  is  neeesaary  to  correct  an  error,  to  me^  the  intention  of 
the  decedent,  probate  may  be  fimited  as  to  nardcnlar  asBet8.(r) 
Thus,  in  Bmiyer  r.  Eill^iy)  before  tiie  sarrcmte  of  the  county  of  New 
TcM'k,  the  testator,  by  his  will,  gave  and  oevised  to  his  mother  and 
sisters  aU  his  realestate,  in  equal  proportions,  share  and  share  alik^  He 
thai  gave  and  bequeath^  unto  Eliaftbeth  iSirker  the  use  and  annnid 
income  of  an  his  personal  paropj^y  daring  her  life,  with  remainder  to  her 
daughter  Florence,  forever.  The  decedent,  at  the  time  of  his  death,  pes- 
sessed  an  estate  consisting  of  his  store  in  Greenwich  street^  which  was 
leasehold  property,  his  stock  in  trade,  and  other  personaltjr,  amounting 
altogether  in  value  to  about  $20,CN)0,  and  some  real  estate  in  Williams- 
burgh,  valued  at  $3,000  or  $4^000.  The  will  was  drawn  by  Judge 
Bo»es,  and,  at  the  time  of  its  preparation  and  execution,  the  following 
drcumstences  transpired:  The  testator  infiHmed  the  judge  that  he 
wished  him  to  draw  his  will ;  and,  on  being  asked  how  it  should  be 
drawn,  he  said  he  wished  to  give  Elizabeth  Parker  and  her  child  his 
personal  estate,  the  use  of  it  to  her  for  life,  and  then  to  the  diild.  He 
then  said  that  he  wished  his  real  estate  to  go  to  his  mother  and  Ksters.* 
To  ascertain  whether  he  understood  tt^  foroe  of  the  t^ns  he  used,  the 
tudge  inquired  whether  he  had  any  real  estate.  He  said  the  store,  wheie 
ne  carried  on  business  in  New  York,  he  owned.  ^^I  understood  from  tiie 
decedent,^'  said  the  judge,  ^^  that  the  stcM^  in  New  Y<Nrk,  where  he  did 
busioess,  would  pass  to  bis  mother  and  sisters,  under  the  term  *  real 
estate,'  as  used  in  the  will.  I  asked  him  if  he  had  any  real  estate.  My 
object  was  to  see  if  he  uDderstood  the  force  of  the  term,  ^real  estate»^ 
he  used.  He  said  he  owned  the  store  where  he  did  business  in  New 
York,  and  I  believe  he  said  that  was  real  estate  which  he  wanted  to 

£>e  to  his  mother  and  sisters.'^  The  sdrrogate  decreed  that  the  will 
\  admitted  to  probate  as  a  valid  will  of  the  real  and  perscMud  estate 
ef  the  testator,  except  as  to  the  legacies  of  tiie  testator^s  ^^personal 
estate,^  therein  mentioned,  to  Elizabeth  Parker  and  her  child  Florence, 

Triitmn,  26S. 

gr)  Bmrgtr  t.  Bm,  Bradfl  Botr.  Bep.  874;  Crmty  t.  MrtiMfer,  8  id.  1S7. 
Bmrgmr  r.  BO,  1  BnMlf.  Suit.  E^  8S0.    flt^  dflo^  Wma  oa  Esrt.  aiL 
1  Brftdf.  8ttiT.  Bep.  360. 
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which  aftid  legacies  of  said  "  personal  estate"  are  admitted  to  probate 
aa  a  part  of  said  will,  ejcoept  as  to  tlie  leasehold  lot  and  premises 
of  the  said  testier,  known  as  number  two  bundred  and  eight  Green- 
wich street,  in  the  oity  of  New  York,  which  premises  are  hereby 
reserved  from  the  jHrobate  of  so  much  of  said  will  as  relates  to  said 
legacies  of  said  "  personal  estate."  "  I  am  firank  to  say,"  observed  the 
surrogate,  in  dosing  his  opinion  upon  the  case,  "  this  disposition  has  not 
been  arrived  at  witnout  a  full  sense  of  the  difficulties  which  entangle 
the  subject;  but  I  believe  it  to  be  right  in  itself,  and  in  oonsonaace 
with  a  just  and  liberal  interpretation  of  the  principles  bj  whieh  testae 
mentary  courts  have  been  accustomed  to  be  guidea/'(s) 

It  may  be  observed  that  a  mistake  in  the  name  of  a  legatee,  wheire 
the  person  intended  is  plainly  enough  indicated,  will  not  be  r^aided 
where  the  proof  is  o&erwise  sati^sbotory  ;^a)  and  it  is  quite  obvious 
that  an  instrument  which,  so  &r  as  it  goes,  is  conformable  to  the  dece* 
dent's  wishes,  cannot  be  defeated  because  there  may  be  grounds  for 
suspecting  a  minor  casual  omission — such  as  the  omission  of  the  name 
of  a  relative  from  a  provision  apparently  designed  to  include  all  the 
relatives  of  the  deceased  of  the  same  nearness  of  kin  to  her  with  &m 
one  omitted  ;(&)  and  the  ctroumstance  that  the  bequests  made  by  the 
testator,  by  his  will,  exceed  the  amount  of  his  personal  property,  is 
oitiiled  to  no  weight  where  the  soundness  of  the  mind  or  nkemoiy  of 
iSbe  decedent  is  not  impcached.(6) 

Again:  it  is  not  sufficient  ground  for  refusing  probate  that  error,  as 
to  a  matter  of  &ct,  has  been  made  by  the  testator,  unless  the  mistaks 
Ims  been  of  such  a  character  as  to  afiect  his  testamaitary  intentions. 
Wha«  there  is  no  evidrace  tp  raise  a  doubt  of  the  testator's  intentioii 
to  name  a  partiimlar  amount  at  the  precise  sum  mentioned  in  the  wiU^ 
the  instrument  must  be  admitted  to  probate  in  the  same  words  as 
written  at  the  time  of  its  execution,  and  the  mistake,  if  uij,  be  left  Ibv 
eonrectioa  upon  the  settlement  of  the  exeeutor's  aocount^  or  otherwise 
IB  a  court  01  construction.(e;l) 

The  proof  must  be  dear  and  satisfiietory  that  the  insertion  or  omift* 
sion  was  contrary  to  the  intention  of  the  testator,  in  order  to  requite 
or  justify  the  court  to  proDOunce  for  the  will,  not  in  its  actual  state, 
but  with  such  error  first  refoimed  or  coneoted.(«) 

In  respect  to  revocations,  it  is  a  settled  rule  not  to  give  effect  to  a 
part  of  the  testator's  intention,  when  effect  cannot  be  given  to  the 

^)  And  in  an  action  subfleqoenUy  brooght  bj  the  legatee  In  the  Supreme  Cotxrt^  to  oom: 
pel  the  executor  to  aaaign  the  lease  to  her,  it  was  held  that  it  was  within  the  juriadiction  of 
the  aorrogate  to  reject  so  much  of  the  will  aa  waa  rejected  hy  hin>,  and  that  the  olaim  madS 
hj  tiie  plaintiff  had  been  paaaed  upon  alrwuhr  by  the  aurrognte^  and  that  hSa  decree^  in  sooli 
a  case,  could  not  be  reviewed  collaterallj.  #iS  agpt  Awvor,  Hxr^  and  anUhtTt  10  Haw.  Fff 
Bep.364. 

(a)  Wighiman  t.  Stoidard,  8  Bradf.  Buir.  Rep.  399. 

(5)  OrtOif  and  others  v.  Oatrander,  3  Bradf.  Suit.  Bep.  101. 

(c)  T^mwtm  y.  Tunison,  4  Bradf.  Surr.  Bep.  138. 

(cQ  Budl  y.  Schwarto,  4  Bradf.  Surr.  Rep.  13. 

(e)  See  Wma.  on  Bxra.  317.  Jk  ihs  case  of  ih»  Choda  of  EKMobefh  SUme  Jaaus,  (i&wtiiej 
and  Tristram,  238,)  the  teetatriz,  after  the  egeecutioD  of  her  will,  erased  eaMda  p«t8 
tbereoi;  substituting  in  their  place  other  words.  Probalar  was  granted  at  tiic  wU  ifith 
thooe  parts  tfroaad  in  blank,  the  original  wosds  note  being  dlsosrolUe  on  tiMihoe  of  liift  paper, 
and  there  being  no  eyidenoe  to  show  what  they  were. 
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whole  of  it  Thus,  where  the  testator,  after  duly  execatiDg  his  will, 
passed  a  pen  through  portions  of  a  devise  to  his  aaughter^--giviQg,  iu 
a  note  at  the  foot  of  toe  page,  bad  treatment  as  a  reason — although  it 
was  considered  that  there  maj  be  a  partial  revocation  of  a  will  by  ob- 
literation, yet,  where,  in  connection  with  the  attempt  to  revoke  the  de- 
vises to  his  daughter,  the  testator  designed  to  give  the  same  property 
over  to  his  two  sons,  by  altering  the  residuary  clause,  striking  out  the 
words  "  my  children,"  and  inserting  ''  my  two  sons,"  such  insertion 
being  inoperative  for  want  of  re-execution  and  attestation,  and  the 
intent  &ihng  as  to  the  substitution  intended,  it  was  held  that  the  de« 
vises  to  the  daughter  were  not  revoked,  and  that  the  will  should  be 
admitted  to  probate  as  it  originally  stood.(/^ 

^For  forms  of  depositions  on  proving  a  will,  embodying  all  the  re> 
qmrements  of  the  statutes,  see  Appen£x,  Nob.  14  and  16.J 

The  will  may  be  either  admitted  to  probate  and  record  or  not,  ac- 
cording as  the  surrogate  may  determine  upon  the  evidence. 

It  may  here  be  observed  that  it  is  the  province  of  the  surrogate  to 
determine  npon  the  credibility  of  the  witnesses,  and  the  competency 
and  sufficiencv  of  the  evidence.  Upon  an  appeal,  the  court  of  review 
may  reverse  nis  judgment,  where  he  has  erred  in  his  decision  upon  a 
question  of  law ;  and,  although  the  appellate  court  is  not  concluded  by 
tne  judgment  of  the  surrogate  upon  the  credibility  of  the  evidence, 
such  court  will  not  undertake  to  reverse  his  decree  on  the  score  of  his 
nusjudgment  in  that  particular,  unless  his  error  has  been  undoubted 
andpa1pabla(9) 

It  may  be  added,  that  where  the  surrogate  has  admitted  a  will  to 

Eiobate,  and  the  appellate  court,  as  a  determination  on  a  question  of 
iw,  has  reversed  his  decree  on  appeal,  on  the  ground  that  the  evidence 
before  him  was  insufficient  to  prove  the  valid  execution  of  the  will  by 
the  testator,  the  surrogate  has  jurisdiction  to  try  the  question  of  the 
valid  execution  of  the  will  a  second  time.  The  will  stands  as  though 
it  had  never  been  proved,  and  the  case  fiedls  directly  within  the  juris- 
diction of  the  surrogate  to  hear  proo^  and  determine  in  regard  to  the 
valid  execution  of  will.(A) 

OF  THE  ENTRIES  TO  BE  MADE  BT  THE  SURBOGATE  IK  HIS  ICINXTTEa 

Sec.  21.  The  surro^te  shall  enter  in  his  minutes  the  decision  which 
he  may  make  concerning  the  sufficiency  of  the  proof  or  validity  of  any 
will  which  may  be  offered  for  probate;  and  in  case  he  shall  decide 
against  the  sufficiency  of  the  proo^  or  the  validity  of  any  such  will,  he 
shall,  without  fee  or  charge,  state  the  ground  upon  which  the  decision 
is  made,  if  required  by  either  party .(t) 

[For  form  of  the  entry  in  the  surrogate's  minutes,  where  the  will  is 
established,  see  Appendix,  No.  17.] 

An  order  admitting  the  will  to  probate,  reciting  a  brief  summary  of 

McPhtnon  y.  Olarki  3  Bradf.  Sorr.  Bep.  92. 
Mead  ▼.  Mead^  16  Bart).  Sup.  Gt  Bep.  678. 
i)  Mead  y.  Mead,  18  Bari>.  Sap.  Gt  Bep.  678. 
(t)  &  L.  1837,  628;  3  R.  a  (6th  ed.)  160,  sea  69. 
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the  prooeedings,  is  also  entered  in  the  minutes.  [For  form,  see  Ap^ 
pendix,  No,  17.J 

If  the  surrogate  decide  against  the  sufficiency  of  the  proof,  or  the 
"Validity  of  the  will,  an  order  must  be  entered  rejecting  the  same.  [For 
a  form  of  such  order,  see  Appendix,  No.  21.] 

The  will  haying  been  estaolished,  it  must  be  recorded.  Bj  the  above 
seetion,  numberea  14,  the  will,  and  the  proofe  and  examinations  taken, 
are  to  be  entered  upon  the  record.  The  10th  section  of  the  act  of  1887, 
as  has  been  seen,(j)  requires  proof  of  the  service  of  the  citation  to  be 
taken  and  reduced  to  writing,  as  well  as  the  examinations  of  the  wit- 
nesses; and  the  present  14th  section,  construed  with  reference  to  that 
section,  and  the  18th  section  of  the  same  act,  was  formerly  held, 
in  the  court  of  the  surrogate  of  the  county  of  New  York,  to  rec^uire 
that  the  whole  *  should  be  recorded ;  so  that  all  the  proceedings, 
from  the  issuing  of  the  citation,  were  made  a  part  of  the  record.  But 
now  the  practice  is  to  enter  upon  the  record,  at  its  commencement, 
simply  a  brief  summary  of  the  preliminary  proceedings,  reciting  the 
making  of  the  requisite  inquiry  respectiD^  the  property  to  which  the 
will  relates,  and  respecting  the  names  and  resiaences,  and  other  fiu^ts 
directed  to  be  ascertained  relative  to  the  widow,  heirs,  and  next  of  kin ; 
the  appointment  of  a  special  guardian,  if  such  has  been  the  case ;  the 
issuing,  service,  and  return  of  the  citation  ;  the  appearances  of  the  par- 
ties on  the  day  appointed  for  taking  the  proof,  ana  the  decision  of  the 
sunt^te  upon  the  sufficiency  of  the  proof  and  the  validity  of  the  will. 
The  record  then  proceeds  with  the  will,  and  the  proo&  and  examina* 
tions  mentioned  in  the  above  14th  section.  [For  ^rm  of  the  complete 
record  of  a  will,  including  th^  surrogate's  certificate,  required  by  the 
14th  section,  see  Appendix,  No.  18.] 

OF  THE  RECOBD  AND  PROBATE  OF  THB  WILL  AND  THB  EFFECT  THEREOF, 

AND  OF  RECORDINQ-  THE  PROCEEDINGS. 

The  following  section  of  the  statute  was  originally  enacted  with  re- 
ference to  wills  of  real  property  and  the  proof  of  them. 

Sec  15.  Every  will  so  proved  shall  have  a  certificate  of  such  proof 
indorsed  thereon,  signed  by  the  surroeate,  and  attested  bv  bis  seal  of 
office,  and  may  be  r^Eul  in  evidence  without  farther  proof  tnereof.  The 
record  of  such  will,  made  as  aforesaid,  and  the  exemplification  of  such 
record  by  the  surrogate  in  whose  custody  the  same  may  be,  shall  be 
received  in  evidence,  and  shall  be  as  effectual  in  all  cases  as  the  ori^- 
nal  will  would  be  if  produced  and  proved,  and  may  in  like  manner  be 
repelled  by  contrary  proof.(A;) 

In  all  cases,  the  acimitting  the  will  by  the  surrogate  to  be  recorded 
renders  the  original  will,  or  the  record  of  the  proof  thereof,  prima  facit 
evidence  of  the  due  execution  of  such  will ;  but  subject  to  be  rebutted 
by  contrary  proo£(/) 

By  the  18th  section  of  the  act  of  1837,(m)  this  15th  section  is  made 

iS)  Ante,  p.  16t.  (A;)  2  R  a  68;  3  R.  &  (6th  ed.)  UO,  sec.  11. 

(0  See  Jamneey  v.  Tkorne^  2  Barb.  Gh.  Rep.  61-3. 
(m)  a  L.  1337,  628 ;  3  R.  a  (6th  ed.)  160,  we.  67. 
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applicable  to  wills  of  botb  xeal  and  pefsonal  estate,  or  either.    [For 
fonn  of  the  certificate  to  be  annexed  to  the  will,  see  A{)pendix;,  Na  19.] 

Sea  19.  When  any  will  shall  be  recorded  as  a  will  of  real  estate, 
it  shall  not  be  neoessaiy  to  record  the  same  as  a  will  of  pononal 
estate.(n) 

This  section  simply  rendeis  it  unnecessary  to  record  a  will  anew,  on 
proving  it  as  to  the  peraonal  estatei  after  it  has  been  proved  and  re- 
corded as  a  will  of  real  estate;  or,  on  proving  a  will  as  to  both  real  and 
personal  estate,  to  lecotd  the  same  separately  as  to  each.  It  does  no^ 
as  some  have  been  known  to  sa[q)ose,  authorize  probate  of  a  wilL 
m&relj  on  proving  it  as  a  will  of  real  estate.  To  prove  a  will  of  real 
estate,  it  is  necessary  to  cite  the  heirs  only  ;  but  on  proving  a  wiU  of 
pefsonal  estate,  the  widow  and  next  of  kin  most  be  cited.  There  are 
other  disdnctions,  also ;  but  this  renders  the  meaning  of  this  section 
sufficiently  apparent 

A  copy  of  the  will,  with  a  certificate  of  the  correctness  of  the  same^ 
and  that  the  will  has  been  duly  proved,  and  a  further  certificate  setting 
forth  the  qualification  of  the  executor  and  the  issuing  of  the  letters 
testamentary,  is,  in  the  countv  of  New  York,  tenuM  the  probata* 
[For  form  of  the  probate,  see  Appendix,  No.  20.] 

Sea  29.  The  probate  of  any  will  of  personal  property,  taken  by  a 
sorrcffiate  having  jurisdiction,  shall  be  conclusive  evidence  of  the  valid- 
ity of  such  will,  until  sudi  probate  be  reversed  on  appeal,  or  revoked 
by  the  surrogate,  as  herein  aireoted,(o)  or  the  will  be  aedared  void  by 
a  competent  tribunal.(p) 

The  judgment  of  the  surrogate,  in  admitting  a  will  of  personal  prop- 
erty to  probate^  is  the  decision  of  a  court  of  competent,  and  exclusive 
jurisdiction,  which  cannot  be  impeached  coUaterally.(;)  The  above* 
quoted  29tli  section  of  the  statute,  dedarin^  the  probate  of  wills  of 
personal  property  condusivi^  does-  not  conflict  wito  the  above  18th. 
section  of  the  law  of  1887,  which  makes  the  above  15th  section  of  the 
Bevised  Statutes,  in  relation  to  wills  of  real  estate,  applicable  to  wills 
of  personal  property.  The  object  of  the  15tfa  section  was  to  make  the 
certificate  of  the  surro^te,  and  the  record  of  the  will,  or  ao  exemplifi- 
cation, prima  focie  evidence.  The  legislature  have,  accordingly,  de- 
clared that  such  shall  be  their  e£fect ;  and  have  placed  them  upon  the 
same  footing  as  the  records  and  exemplifications  of  deed&(r)  But  the 
probate  of  a  will,  bv  which  is  meant  the  evidence,  jurisdictional  and 
otherwise,  presentea  to  the  court,  together  with  the  judicial  determi- 
nation of  the  surrogate  upon  that  evideDce,  is,  as  to  personal  property, 
conclusive  notwithstanding.  It  is  in  the  nature  of  a  proceeding  m 
rem,  to  which  all  persons  having  an  interest  in  the  subject  of  litigation 
may  make  themselves  parties,  and  are  consequently  bound  by  the 

(n)  S.  L.  1837,  628;  3  R.  S.  (6th  ed.)  143,  sec.  34. 

(o)  That  ia,  after  proceedmgi  on  allegatioDa  of  the  next  of  kin;  as  to  which,  see  2  B.  SL 
Sl-2;  3  IL  a  (5th  ed.)  142^.    iM»  eh.  14. 

go  2  R.  a  61 ;  3  R.  &  (6th  ed)  142. 
>  Jaobo»  ▼.  JUiMn(%  7  Palge^  386,  397 ;   Muir  r.  JhuUes  of  Leake  a«4f  WaUt  Orghm 
JBoKM,  8  fiarb.  Ch.  Rep.  477,  481. 

(r)  3  Johna  Caa.  236 ;  Reriaer'a  notaa  to  aea  16,  3  R>  and  or.  a  (2d  ed.)  App.  62S. 
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decTee.(«)  Thus,  where  the  sorro^te  had  admitted  to  probate  a  will 
to  which  there  was  but  one  subgcribing  witness,  it  was  determined  that 
his  decree  was  conclusive,  and  that  the  probate  could  not  be  impeached 
in  a  collateral  action.(Q 

The  probate  is  conclusive  as  to  the  validity  of  the  will,  except,  it 
should  nowever  be  understood,  in  a  proceeding  which  has  for  its  very 
object,  directly  or  indirectly,  to  revoke  or  mcniify  the  probate.  The 
statute  has  provided  the  means  of  enabling  the  next  or  kin  of  a  tes- 
tator, witiiin  a  year  after  the  probate,  on  filing  allegations  against  the 
validity  of  the  will  or  the  competency  of  its  proof,  to  compel  the  ex- 
ecutors to  prove  the  will  anew ;  and,  after  hearing  the  prooft,  if  the 
surrogate  decide  the  will  to  be  invalid,  or  not  sufficiently  proved,  be 
may  annul  and  revoke  the  probate  thereof.(t^)  But  there  is  not  any 
provision  expressly  authorizing  the  surrogate  to  revoke  a  probate  in 
any  other  case.  And  even  where  a  subsequent  will  has  been  discovered 
and  proved,  the  jurisdiction  is  nowhere  expressly  conferred  upon  the 
surrogate  to  revoke  the  previouis  probate.  And  yet  such  a  case  may 
often  occur  after  ;proof  oi  the  earlier  will,  and  the  parties  in  interest 
tinder  tbe  last  will,  be  deprived  of  their  rights,  without  notice,  and 
without  fault  or  negligence,  unless  a  remedy  exists  beyond  the  express 
provisions  of  the  statute.  If  the  Surrogate's  Court  possessed  the  power 
to  revoke,  open,  or  alter  its  orders,  it  is  self-evident  that  the  order  itself 
cannot  be  set  up  as  a  bar  to  the  exercise  of  an  authority  which  pre-sup- 
poses  the  existence  of  some  decree  or  order  on  which  to  act.  The  ques- 
tion in  these  cases,  therefore,  is  whether,  after  a  will  is  admitted  to  proof, 
the  surrogate  has  control  over  his  own  decree  of  probate?  " There  is 
nothing,"  says  the  surrogate,  in  OampbeU  v.  Logan^{v)  "in  the  law  for- 
bidding the  exercise  of  such  a  power  (the  power  to  revoke  a  previous 
probate  on  the  disco verv  of  a  subsequent  will) ;  but,  on  the  contrary, 
there  is  a  very  fiiir  implication  in  its  favor  in  the  very  section  which 
declares  the  probate  to  be  conclusive  evidence  of  the  will  until  reversed 
on  appeal,  or  revoked  by  the  surro^te  on  allegations  filed  within  a 
year  Dy  the  next  of  kin,  ^or  ihe  wtU  he  declared  void  by  a  competent 
tr3mnaV  This  section  Was  proposed  by  the  revisers  as  a  rule  of  evi- 
dence  declaratory  of  the  existing  law,(w)  and  was  not  designed  to 
restrict  the  power  of  the  surrogate.  Indeed,  it  distinctly  recognizes 
the  competency  of  some  tribunal  to  declare  the  will  void ;  and,  if  that 
does  not  lie  within  the  Jurisdiction  of  the  surrogate,  I  do  not  know 
where  the  power  resides.ur)  No  other  court  possesses  jurisdiction  in 
respect  to  the  proof  of  wills  of  personal  estate ;  and,  if  the  surrogate 
has  no  authority  to  open  a  decree  for  the  purpose  of  correcting  a  mis- 
take, or  to  let  in  the  proof  of  a  revocation,  or  a  later  will — if,  the 
moment  a  decree  of  probate  is  passed,  the  door  is  closed,  and  tlie  act 
is  irrevocable,  notwitnstanding  the  discovery  of  circumstances  showing 
tiie  probate  to  be  erroneous— sthen  it  is  evident  that  justice  may  be  sac- 
rificed to  the  forms  of  proceeding.    This  power  has  always  been  exer- 


{8}  JUfgatmu  t.  vutrKf  «  raige,  023. 

(0   Vanderpoel  agit  Van  Fottenfrtiry^  3  Selden,  190,  198. 

(«)  2  R.  a  61;  S  B.  a  (6U1  ed.)  142.  (v)  2  BradC  Sorr.  Bep.  90,  92. 

(10)  8  £.  and  or.  a  (2d  ed.)  Appendix,  630.  («)  *'  Wmai  on  Sxn.  460,  457." 
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cified  in  the  EnglfiBh  Ecclesiastical  Courts.  Wentworth  saya^  'If  there 
be  falsehood  in  the  proof,  were  it  cxmvmuni  formor—^isX  is,  without 
witnesses,  or  by  examination  of  witnesses,  (that  is,  in  solemn  form) — 
yet  it  may,  in  the  spiritual  court,  be  undone^  if  disproof  can  be  made, 
or  proof  of  revocation  of  that  will  was  once  made,  or  of  the  making  cf 
a  later J{y) 

'*  I  consider  the  power  now  under  discussion  as  essential  to  the  ad- 
ministration of  justice,  and  as  a  necessary  incident  to  the  exclusive 
jurisdiction  of  the  surrogate  over  the  subject  matter  of  the  probate  of 
wills.  In  this  connection,  my  attention  has  been  drawn  to  tne  author- 
ity exercised  by  the  chancellor,  acting  under  the  special  power  conferred 
on  him  by  the  English  bankrupt  law.  Without  any  provision  in  the 
statute  for  that  purpose,  he  has  constantly  exercised  jurisdiction  in 
recalling  certificates  and  superseding  commissions,  on  the  principle  that 
the  power  is  incidental  to  tne  jurisdiction,  and  necessary  for  the  ends  of 
justice."(«) 

But  the  spiritual  courts  have  always  exercised  this  power  over  their 
own  decrees ;  and  the  Surrogate's  Court,  though  of  inferior  iurisdiction, 
being  a  tribunal  proceeding  according  to  the  course  of  the  common 
law,  and  recognized  by  the  common  law,  proceeds  in  all  matters  re- 
lating to  the  probate  ot  testaments  and  the  administration  of  the  estates 
of  deceased  persons,  in  conformity  with  prescription  and  established 
usage,  except  as  modified  from  time  to  time  by  statutory  regulations. 
It  is  true,  the  Revised  Statutes  define  the  jurisdiction  of  the  surrosatey 
and  direct  its  exercise  '^  in  the  cases  and  in  the  manner  prescribed  by 
the  statutes  of  the  state  ;"(a)  but  the  power  to  take  the  proof  of  wills 
being  given  generally,  the  mode  of  its  exercise  in  a  case  not  provided 
for  by  statute,  must  be  regulated  by  the  court,  in  the  exercise  oi  a  sound 
discretion,  according  to  the  peculiar  circumstances  of  each  particular 
case.  For  example,  there  can  be  no  doubt  that  a  legatee  or  party  in- 
terested in  a  later  will,  discovered  after  a  previous  will  has  been  ad* 
znitied  to  proo^  has  a  right  to  have  the  last  will  proved,  and  letters 
testamentary  issued  thereon.  But  there  cannot  be  two  last  wills,  and 
two  sets  of  letters  at  the  same  time.  It  is  incidental,  therefore,  to  the 
exercise  of  jurisdiction  in  taking  probate  of  the  last  will,  and  the  con- 
sequent grant  of  letters,  to  revoke  the  first  probate,  and  the  first  letters 
testamentary.(i) 

(V)  ''  Wentworth,  Off.  Ex.  Ill,  US.  See  1  Hagg.  241,  645 ;  3  Hagg.  243 ;  1  PhUlim.  83  ; 
3  PhiUim.  33,  56 ;  1  Add.  219,  365 ,  1  Curt.  691 ;  3  T.  B.  125 ;  4  Seig.  and  Raw.  201." 

(s)  "Eden  on  Bankrupt  Law,  412,  431." 

(a)  2  B.  S.  (3d  ed.)  p.  318,  sea  1;  3  R.  a  (5th  ed.)  362,  sec.  1.   See  ante^  pp.  6,  24. 

{h)  In  Eeyer  Y.BurgeTf  (1  Hoffman's  Ch.  ^Rep.  1,  11,)  the  assistant  vice-chanoellor,  after 
quoting  the  provisions  of  the  statutes  relative  to  the  revocation  of  a  probate  on  allegation^ 
and  those  regulating  appeals  from  the  decrees  of  surrogates  on  wills,  (2  R.  &  62,  sec.  38 ;  Id. 
66,  sec.  55;  Id.  67,  sec  59,)  with  reference  to  the  last  clause  of  this  section,  says:  *'Prom 
an  examlQaiion  of  these  various  provisions,  I  am  unable  to  fix  any  meaning  to  the  clause 
used  m  the  29th  section  of  the  statute,  viz-,  *  or  the  will  be  declared  void  by  a  competent 
tribunal,'  unless  it  refers  to  cases  in  which  executors  or  trustees  come  to  establish  a  will,  or 
carry  it  into  execution,  and  its  validity  is  contested."  As  to  the  exclusive  or  concurrent 
jurisdiction  of  surrogates  in  respect  to  wills  of  personal  property,  see  same  case.  See,  also, 
on  the  question  (^jurisdiction,  and  the  effect  of  the  proof  of  wills  in  the  Surrogate's  Court,  aa 
to  the  real  and  personal  estate  respectively,  Rogers  v.  Rogers^  per  Savage,  Ch.  J.,  3  Wend. 
614;  Bogardm  v.  CUurke,  1  Edwards'  Chana  Rep.  266;  4  Faige,  623;  Matkr  o/Atkin§on'§ 
Wm,  2  Paige^  216 ;  JfoOer  o/Eomby'i  Will,  Id.  430. 
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The  following  section  of  the  statute  is  partly  a  repetition  of  what 
has  already  been  quoted  with  respect  to  the  recording  of  the  will : 

Sec.  58.  Each  sum^tQ  shall  record  in  his  books,  to  be  provided  by 
him,  all  wills  proved  before  him,  and  all  letters  testamentary  or  of 
administration,  and  all  letters  appointing  a  collector,  with  all  things 
concerning  the  same.  The  records  of  such  wills  and  letters,  and  the 
transcripts  thereof  duly  certified  by  the  surrogate  having  the  custody 
of  such  records,  under  his  seal  of  office,  shall  be  evidence  in  all  courts, 
so  £ir  as  respects  any  personal  estate,  in  the  same  manner  as  if  the 
ori^nals  were  product  and  proved.(c) 

Sy  the  following  section,  the  testimony  on  the  proof  of  a  will  is  to 
be  reduced  to  writing,  and  recorded  in  all  cases,  whether  the  will  be 
established  or  not : 

Sec  67.  The  testimony  taken  by  any  surrogate,  in  relation  to  the 
proof  of  any  written  or  unwritten  will,  and  in  any  controversy  relating 
to  the  granting  of  letters  testamentary  or  of  administration,  or  the  re- 
voking of  the  same,  shall  be  reduced  to  writing,  and  shall  be  entered 
by  him  in  a  proper  book  to  be  provided,  and  preserved  as  part  of  the 
books  of  his  office ;  if  taken  by  any  first  judge  or  district  attorney,  the 
same  shall  be  filed  in  the  office  of  the  clerk  of  the  county. (ci{) 

It  may  be  observed  that,  under  this  provisioUj  if  the  will  be  not  es- 
tablished, only  the  testimony  need  be  recorded.  Neither  the  supposed 
will  nor  the  preliminary  proceedings  are  to  be  entered  on  the  record. 
The  proper  record,  in  such  case,  in  the  court  of  the  surrogate  of  the 
county  of  New  York,  is  usually  made  in  the  book  of  the  surrogate's 
daily  minutes. 

OF  THB  DISPOSAL  OF  THE  WILL  AFTBB  PROOF. 

Sec.  54.  All  wills,  whenever  proved  according  to  law,  except  such 
as  are  required  to  be  deposited,  shall,  after  being  recorded,  be  returned 
upon  demand  to  the  person  who  delivered  the  same;  or,  in  case  of  his 
death,  insanit}'^,  or  removal  from  the  state,  to  any  devisee  named  in 
such  will,  or  to  the  heirs  or  assigns  of  such  devisee ;  or,  if  the  same  re> 
late  to  personal  estate  only,  to  any  acting  executor  of  such  will,  or  ad- 
ministrator with  the  will  annexea,  or  to  a  legatee  named  thercin.(6) 

OF  PBOVXNG  THB  WILLS  OF  NON-INHABITANTS. 

The  subject  of  the  proving  and  recording  of  wills  under  the  first  sub- 
division of  the  statute,  (S.  L.  18S7,  624,  sec.  1,)  where  the  testator,  at 
or  immediately  previous  to  his  death,  was  an  inhabitant  of  the  county 
of  the  surrogate,  in  whatever  place  such  death  may  have  happened,  la 
thus  concluded.  The  cases  or  wills  of  inhabitants  of  the  county  are,  of 
course,  fitr  more  numerous  than  those  coming  under  the  other  subdi- 
visions of  the  statute,  and  constitute  the  largest  separate  branch  of  busi- 
ness in  the  Surrogate's  Court. 

(c>  2  B.  &  80;  3  R.  &  (5th  ed.)  167.    jSee  ante,  pp.  48,  146. 

(<0  2  R.  &  80;  3  R.  a  (5th  ed.)  167;  and  Bee  S.  L.  1837,  oh.  465,  p.  543. 

(e)  2  B.  &  66 ;  3  B.  8.  (5th  ed.)  150. 
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The  other  cases  in  which  the  surrogate  has  jurisdiction,  are  wliere 
the  testator  was  not  an  inhabitant  of  this  state,  and  died  in  the  coaatj 
of  the  surrogate,  leaving  assets  therein ;  or  died  out  of  the  state,  leaving 
assets  in  the  county  of  the  surrogate ;  or  died  out  of  the  state,  not  leav* 
ing  assets  therein,  out  assets  of  such  testator  have  thereafter  come  into 
the  county  of  the  surrogate:  or,  lastly,  where  do  surrogate  has  gained 
jurisdiction  by  reason  of  either  of  these  provisions,  and  any  real  estate 
devised  by  the  testator  shall  be  situated  in  the  county  of  the  surrogate.(/) 
It  may  be  observed,  that  the  jurisdiction  in  these  cases  uniformly  fol* 
lows  the  personal  property,  and  it  is  only  where  there  are  no  assets 
within  this  state,  that  tne  situation  of  real  estate  of  the  testator  within 
the  county  of  the  surrogate  can  give  him  jurisdiction. 

And  if  it  does  not  appear  that  the  decedent,  being  a  non-inhabitant^ 
and  leaving  assets  in  the  county  of  the  surrogate,  or  that  since  his 
death  assets  have  come  within  the  county,  the  surrogate  has  not  juris- 
diction to  take  the  proof  of  the  will  as  a  will  of  personal  propertj^.  But 
if ''  any  real  estate  devised  by  the  testator  shall  oe  situated  within"  the 
county  of  the  surrogate,  and  no  other  surroffate  has  gained  jurisdiction 
to  take  the  proof  of  the  will,  the  surrogate  has  jurisdiction  to  take  the 
proof  of  the  will  as  a  will  of  real  estate. 

A  question  has  arisen  as  to  what  shall  be  requisite  to  give  the  surro- 
gate jurisdiction  under  the  provision  of  the  statute  last  above  quoted. 
It  is  a  matter  of  doubt,  where  a  devise  is  general,  without  particular 
specification  or  description,  whether  it  will  become  necessary  for  the 
surrogate  to  ascertain  that  the  subject  of  the  devise  lies  within  his 
county,  and  if  that  is  controverted,  to  hear  testimony  and  determine 
the  fact  before  admitting  the  will  to  record.  But  where  a  will  on  its 
&ce  purports  to  devise  real  estate  in  the  oounty,  it  would  seem  that  the 
surrogate  is  not  bound  to  try  an  issue  as  to  the  testator's  title,  as  a  pre* 
liminary  to  the  proof  of  the  will.  This  is  not  required  by  the  letter  of 
the  statute.  The  jurisdiction,  it  is  said,  is  made  to  depend  upon  the 
situation  of  real  estate  '^devisecC^  by  the  testator.  This  cannot  mean  a  valid 
devise^  for  the  very  object  of  the  proceeding  is  to  ascertain  that  fact,  and 
it  could  not,  therefore,  be  required  as  a  prerequisite  to  jurisdiction ; 
nor  does  the  statute  put  the  jurisdiction  upon  ine  situation  within  the 
county  of  real  estate  owned  by  the  testator.  The  power  to  take  proof 
of  the  will  is  not  based  on  the  tide  of  the  testator,  but  on  the  demse  he 
is  claimed  to  have  made ;  and  the  requisitions  of  the  statute,  it  is  con- 
sidered, are  fully  met  by  a  will  purporting,  on  its  face,  to  devise  real 
estate  situated  in  the  county .(^) 

The  surrogate  has  power,  also,  as  has  been  seen,(A)  to  take  the  proof 
of  any  will  relating  to  real  estate  situated  within  his  county,  when  the 
testator  in  such  will  shall  have  died  out  of  this  state,  not  being  an  in- 
habitant thereof,  and  not  leaving  any  assets  therein. 

All  wills  relating  to  real  estate  within  this  state,  by  whomsoever 
made,  whether  by  inhabitants  or  non-inhabitants,  in  order  to  be  recog- 
nized and  recorded  here  as  valid  wills  of  real  estate,  must  be  executra 

(/)  See  a  L.  1837,  524;  3  R.  a  (6th  ed.)  862,  sec.  2 ;  AtOt,  p.  U7. 
V)  Vredand  v.  McCleOand,  I  Bredf.  Sarr.  Rep.  393,  415*16. 
[h)  Ante,  p.  24;  2  B.  &  220;  (4th  ecL)  418,  sec.  1. 
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and  attested ;  and,  except  in  tbose  cases  in  which  the  Court  of  Chan* 
eery  (Supreme  Court)  has  jurisdiction,  must  be  proved  in  accordance 
widi  the  provisions  of  the  statutes  cited  in  the  preceding  pages,  and 
the  directions  there  given.  It  is  settled  in  the  law  of  all  civilized  coun- 
tries that  real  property,  as  to  its  tenure,  mode  of  enjoyment,  transfer, 
and  descent,  is  to  be  regulated  by  the  lex  loci  ret  stice.{i) 

The  preliminary  proceedings,  on  proving  wills  of  non-inhabitants,  of 
the  Surrogate's  Court,  are  similar  to  those  already  described  in  the  case 
of  a  will  of  an  inhabitant  of  the  county.  The  petition  for  the  proof 
will,  in  nearlv  every  particular,  follow  the  same  form  prescribed  for 
the  proof  of  the  wills  of  inhabitants.  It  should  state  the  place  of  the 
domidl  of  the  testator  and  the  place  of  his  death,  and  should  aver 
jurisdiction  in  the  surrogate,  under  one  or  the  oU^er  of  the  last  four 
clauses  of  the  first  section  of  the  statute  of  1837.(/)  If  the  will  relate 
to  Teal  estate,  only  the  names  of  the  heirs  of  the  decedent,  according  to 
the  Statute  of  I)escents  (1  E.  S.,  p.  750),  should  be  given,  together 
with  the  other  particulars  respecting  them,  required  in  the  case  of  the 
will  of  an  inhabitant.  If  the  decedent  left  no  heir  at  law,  or  if  all  his 
relatives  or  heirs  were  aliens,  and  incapable  of  inheriting  lands  within 
this  state,  that  &ct  should  be  stated  in  the  petition,  so  that  notice  of 
the  proceedings  to  prove  the  will  may  be  given  to  the  attorney -general 
of  the  state.  Where  the  will  relates  to  personal  estate,  and  it  is  pro- 
posed to  take  out  probate  of  the  same,  ii  the  decedent  was  not  domi- 
ciled in  this  state  at  the  time  of  his  death,  or,  if  the  will  was  executed 
out  of  the  state,  the  domicil  of  the  decedent  should  be  particularly 
stated  in  the  petition,  and  the  names  and  residences  of  the  next  of  kin, 
or  the  other  persons  entitled  to  the  succession  in  case  of  intestacy, 
according  to  the  lex  domicilii,  with  the  facts  as  to  the  minority  of  any 
of  them,  required  on  proving  wills  of  inhabitants,  should  also  be  stated 
as  far  as  the  petitioner  is  able  to  ascertain  the  same.  And  where  the 
alleged  will  nas  been  executed  in  an^  other  state  or  country,  by  a 
dec^ent  who  was  not  a  citizen  and  inhabitant  of  this  state,  the  peti- 
tioner must  show,  by  his  petition,  that  the  instrument  propounded  has 
been*  duly  executed,  as  a  good  and  valid  testamentary  disposition  of 
the  decedent's  personal  property,  according  to  the  laws  of  the  state  or 
country  where  he  was  domiciled,  and  where  such  alleged  will  was 
made,  or  it  cannot  be  admitted  to  probate  here.(A;)  The  prayer  of  the 
petition  will  be  for  a  citation  pursuant  to  the  seventh  section  of  the  act 
of  1837.(0 

The  petition  having  been  filed,  an  order  for  the  issuing  of  the  cita- 
tion must  be  entered,  and  the  citation  must  be  made  out,  served,  and 
returned  as  in  the  usual  case. 

(i)  2  Kent's  Comm.  429;  4  id  613 ;  Story's  Confl.  of  Laws,  300,  358,  et  seq.  Mills  v.  J^ 
^  4  Edw.  Ch.  Rep.  559 ;  In  (he  McUter  of  Stewart,  1 1  Paige,  398 ;  Hunt  v.  Mootrie,  3  Bradf. 
SaiT.  Hep.  322.  See,  also,  McLotkey  v.  Reid^  4  id.  334.  Od  the  principle  stated,  it  has  been 
held  that  it  is  no  objection  to  the  proof  of  a  wiU  deVising  land  in  one  state,  that  it  had  been 
declared  void  In  the  state  where  Uie  testator  resided.  Rice  v.  Jones^  4  Call,  89.  See,  also, 
Jhee  V.  AlUn^  12  Yerm.  589;  Bloomer  v.  Bloomer ^  2  Biad£  Surr.  Rep.  339. 

(j)  See  ante,  p.  147. 

ik)  See  3  R.  a,  App.  634,  sec  63  to  69;  Story's  Gonfl.  of  Laws,  394,  sec.  468;  In  ihe 
MaUer  o/JEatUm'e  Will^  6  Paige,  187.  (0  See  ante,  p.  149. 
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Tbc  suggestions  and  directions  herein-before  given,  on  proving  the 
will  of  an  inhabitant,  where  all  the  parties  interested  in  opposing  the 
proof,  voluntarily  join  in  presenting  the  matter  before  the  surrogate, 
apply,  with  variations  to  suit  the  circumstances  of  the  case,  to  the  prov- 
ing of  a  will  of  a  non-inhabitant. 

The  examination  of  witnesses,  and  the  taking  of  the  testimony  in  the 
matter,  are  to  be  brought  on  and  conducted  pursuant  to  the  statutory- 
provisions,  and  the  directions  which  are  to  be  observed  in  the  cases  of 
wills  of  inhabitants. 

With  respect  to  personal  property,  the  sitits  of  the  property  regu- 
lates jurisdiction  as  to  the  administration  of  the  estate,  which  must  be 
in  the  country  in  which  possession  is  taken  of  it.(m)  No  will  of  per- 
sonalty can  be  recognized,  except  such  as  has  been  or  may  be  admitted 
to  probate  by  the  proper  tribunals  of  this  state.(7i)  If  a  will  be  madc^ 
ana  proved  in  a  foreign  country,  disposing  of  personal  property  here, 
it  must  be  proved  where  the  assets  are  also  (o)  As  to  the  question 
what  shall  be  considered  a  valid  will  of  a  non-inhabitant,  it  is  now  a 
clearly  established  rule  of  the  courts  of  both  England  and  the  United 
States,  that  the  law  of  the  state  or  country  in  which  the  deceased  was 
domiciled  at  the  time  of  his  death,  not  only  decides  the  course  of  dis- 
tribution or  succession  as  to  personalty,  but  regulates  the  decision  as 
to  what  constitutes  the  last  will  of  the  testator,  without  regard  to  the 
place  either  of  birth  or  death,  or  the  situation  of  the  property  at  that 
time.(p) 

The  law  of  the  testator's  domicil,  at  the  time  of  his  decease,  governs 
as  respects  his  testamentary  capacity^^)  in  which  is  included  not  only 
the  general  capacity  to  make  a  will,  but  also  the  disposable  power  over 
the  estate.(?')  But,  with  regard  to  the  solemnities  and  forms  requisite 
to  the  due  execution  of  a  will  of  personuky,  if  the  solemnities  and 
forms  pursued  in  the  execution  of  the  will  agree  both  with  the  law  of 
the  domicil  at  the  time  of  execution,  and  the  law  of  the  plucc  where 
the  act  is  performed,  the  act  is  valid,  though  there  be  a  subsequent 

(w)  Preston  v.  Lord  MslvilU,  8  CL  and  P.  1.    See,  also,  Chapman  v.  Fisfij  6  Hill,  5(4. 
(71)  Price  V.  Dewhwsl,  4  My.  and  Or.  80  j  Bond  v.  Graham^  1  Uare,  484 ;  Logan  v.  FairlU, 

2  Sim.  and  Stu.  284. 

(o)  Taunton  v.  Flower,  3  P.  Wms.  369.    See  Isham  v.  Gibbons,  1  Bradf.  Suit.  Rep.  69. 
(p)  The  Countess  de  Zichy  Ferraris  v.  Lord  Hertford,  3  Curt.  468,  486;   Craigie  v.  Lewin^ 

3  Curt.  436;  In  the  Goods  of  Maravet,  1  Hagg.  498;  Moore  v.  BuM,  4  Hagg.  346;  CoUier  y. 
Rivaz,  2  Curt.  855 ;  Ex  parte  McCormick,  1  Bradf.  Surr.  Rep.  169;  In  the  GooJs  of  Thomas 

Osborne,  1  Deane,  4;  Brevier  y.  Freeman  and  Bremer,  1  Deano,  192  ;    Enohin  and  others  y. 

Wylie,  I  Swabey  and  Tristram,  118.  A  question  is  put  in  Story's  Conflict  ot  Laws,  (ch.  11, 
sec.  473.)  as  to  what  will  be  the  effect  of  a  change  of  domicil  after  the  will  is  made,  if  it  was 
valid  by  the  law  of  the  place  where  the  testator  was  domiciled  when  it  was  made,  and  not 
valid  by  the  law  of  his  domicil  at  the  time  of  his  death;  and  that  eminent  writer  expresses 
his  opinion  that  the  will  in  such  a  case  is  void ;  for  that  it  is  the  law  of  tlie  actual  domicil  of 
the  testator  at  the  time  of  his  death,  and  not  the  law  of  his  domicil  at  the  time  of  making  his 
■vnll,  which  is  to  govern.  Jdi,  Justice  Williams  appends  "sed  quctre'^  to  his  note  of  this  opin- 
ion of  Judge  Story, — see  Wms.  on  Exrs.  324.  It  is  added,  in  Story's  Conflict  of  La^'s,  (sec. 
473,)  '*  If,  however,  the  testator  should  afterwards  return  and  resume  his  domicil  where  his 
first  will  or  testament  was  made,  its  original  validity  will  revive  also."  See  Ex  parte  McCor- 
mick,  2  Bradf.  Surr.  Rep.  169 ;  Hunt  v.  Mooirie,  3  Bradf.  Surr.  Rep.  322. 

{q)  Ex  parte  Mc  Cormick,  2  BradC  Surr.  Rep.  169 ;  Hunt  v.  Uootrie,  3  Bradf.  Surr.  Rep.  322 ; 
SdiuUz  V.  DamJbmann,  3  id.  379. 
(r)  3thu(ii  v.  Dambmann^  3  Bradf.  Surr.  Bep.  379. 
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change  of  domicil,  and,  by  the  law  of  the  new  domicil,  different  forms 
are  required.(5)  And,  in  such  a  case,  the  change  of  domicil  does  not, 
by  the  law  of  this  state,  work  a  revocation  of  the  will.(/) 

It  is  deemed  proper  to  insert,  in  this  place,  the  sections  of  the  stat- 
utes authorizing  the  proving  of  wills  in  the  Court  of  Chancery  (now 
the  Supreme  Court),  and  the  recording  of  wills  so  proved  by  the  surro- 
gate, and  the  issuing  of  letters  thereon,  and  also  certain  sections  making 
provisions  with  respect  to  wills  of  non-residents.     They  are  as  follows : 

Sec.  63.  A  will  duly  executed  according  to  the  laws  of  this  state, 
where  the  witnesses  to  the  same  reside  without  the  jurisdiction  of  this 
state,  or  a  duly  exemplified  or  authenticated  copy  thereof,  where  the 
original  will  is  in  the  possession  of  a  court  or  tribunal  of  justice  in 
another  country  or  state,  whence  the  same  cannot  be  obtained,  may  be 
proved  in  the  Court  of  Chancery  [now  the  Supreme  Court],  upon  a 
commission  to  be  issued  for  that  purpose,  on  application  to  the  chan- 
cellor.(u) 

Sec  64.  Such  commission  may  be  issued  upon  the  petition  or  bill  of 
any  person  interested  in  the  establishment  of  the  saia  will ;  and  such 
notice  shall  be  given  to  the  parties  interested,  to  oppose  the  validity 
thereof,  as  the  chancellor  shall  direct;  or  such  notice  may  be  dispensed 
with,  Nvhere,  from  the  circumstances  of  the  case,  it  shall  be  deemed 
unnecessary. 

Sec.  65.  K  the  facts  necessary  to  establish  the  validity  of  the  said 
will,  shall  appear  on  the  proof  so  taken,  the  chancellor  shall  direct  the 
said  will  or  copy,  and  the  proofs  or  examinations,  to  be  recorded  in  the 
oflSce  of  the  register  of  that  court. 

Sec.  66.  Every  will  or  copy  so  proved  shall  have  a  certificate  of  such 
proof  indorsed  thereon,  signed  by  the  register,  and  attested  by  the  seal 
of  the  Court  of  Chancery,  and  may  then  be  read  in  evidence  without 
further  proof  thereof;  and  every  record  so  made,  or  an  exemplification 
thereof,  shall  be  received  in  evidence,  and  shall  be  as  effectual  in  all 
cases  as  the  original  will  would  be  if  produced  and  proved,  and  may 
in  like  manner  be  repelled  by  contrary  proof. 

Sec.  67.  The  provisions  contained  in  the  preceding  four  sections 
shall  extend  to  wills  of  personal  as  well  as  of  real  property,  and  to  wills 
already  executed  as  well  as  to  such  as  shall  be  hereafter  executed ;  and 
where  there  shall  be  assets  of  the  testator  within  this  state,  and  due 
notice  shall  have  been  given  to  the  parties  interested  to  oppose  the  will, 
the  chancellor  maj^  by  decree,  establish  the  same  as  a  will  of  personal 
estate ;  and  in  such  case  shall  transmit  such  decree  to  be  recorded  in 
the  office  of  the  surrogate  having  jurisdiction,  with  directions  to  such 
surrogate  to  issue  letters  testamentary  or  of  administration  with  the 
will  annexed  thereon,  in  the  same  manner  as  upon  wills  duly  proved 
before  him. 

Sec.  68.  Wills  of  personal  estate  duly  executed  by  persons  residing 
out  of  this  state  according  to  the  laws  of  the  state  or  country  in  which 

(s)  Ex  parte  McGormick,  2  Bradf.  Surr.  Bep.  169 ;  Sunt  v.  Mootrie^  3  Bradf.  Surr.  Rep.  322. 

(Q  HutU  v.  Mooing  supra, 

(tt)  2  R.  S.  67 ;  3  R.  S.  (6th  ed.)  161. 
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the  same  were  made,  may  be  proved  under  a  commission  to  be  issued 
by  the  chancellor;  and  when  so  proved  may  be  established  and  trans- 
mitted to  the  surrogate  having  jurisdiction,  as  provided  in  the  last 
preceding  section ;  and  where  a  will  so  executed  shall  have  been  doly 
admitted  to  probate  in  such  state  or  country,  letters  testamentary  or 
of  administia.tion  with  the  will  annexed,  may  also  be  issued  thereon 
by  the  surrogate  having  jurisdiction,  upon  the  production  of  a  duly 
exemplified  or  authenticated  copy  of  such  will,  under  the  seal  of  the 
court  in  which  the  same  shall  have  been  proved. 

Sec.  69.  But  no  will  of  personal  estate  made  out  of  this  state  by  a 
person  not  being  a  citizen  of  this  state,  shall  be  admitted  to  probate 
under  either  of  the  preceding  provisions,  unless  such  will  shall  have 
been  executed  according  to  the  laws  of  the  state  or  country  in  which 
the  same  was  made. 

By  the  second  section  of  the  act  of  the  14th  May,  1840,  where  a  will 
of  personal  estate,  duly  executed  in  this  state  by  a  person  not  a  resi- 
dent of  this  state,  shall,  in  the  first  instance,  have  been  duly  admitted 
to  probate  in  a  court  of  a  foreign  state  or  country,  letters  testamentary, 
or  of  administration  with  the  will  annexed,  may  be  issued  thereon  by 
any  surrogate  having  jurisdiction,  upon  the  production  of  a  duly  ex- 
emplified or  authenticated  copy  of  such  will,  under  the  seal  of  the 
court  in  which  the  same  shall  have  been  proved.(v)  The  language  of 
this  provision  in  enabling  the  surrogate  to  issue  letters  testamentary, 
or  or  administration,  is  equivalent  to  an  authority  to  admit  the  will  to 
probate. 

The  77th  section  of  the  act  of  1837  provides,  as  has  been  seen,(ii?) 
that,  on  any  proceedings  or  matter  in  controversy  before  a  surrogate, 
when  the  testimony  of  a  witness  in  any  other  state  or  territory  of  the 
United  States,  or  any  foreign  place,  is  required  by  any  party  to  such 
proceedings  or  controversy,  the  surrogate  may  issue  a  commission  to 
take  such  testimony  in  the  same  manner  as  by  law  the  same  may  be 
done  in  any  court  of  record. 

Under  this  section,  the  examination  of  the  witnesses  to  wills  executed 
abroad,  and  the  witnesses  to  which  resided  abroad,  has  been  taken,  in 
repeated  instances,  under  commissions  issued  out  of  the  Surrogate's 
Court.  The  usual  and  proper  proceedings  to  prove  the  will  having 
been  instituted  before  the  surrogate,  he  clearly  acquired  jurisdiction  to 
issue  the  commission,  when  it  was  found  that  the  witnesses  resided 
abroad,  and  their  testimony  was  required  by  any  party  to  the  proceed- 
ings or  controversy.  The  commission  to  examine  such  witnesses  ac- 
cordingly duly  issued. 

The  language  of  the  section  is  general,  extending  to  "  any  proceed- 
ings or  matter  in  controversy  before  a  surrogate,"  and  would  seem  to 
cover  every  case  embraced  in  the  foregoing  sections  of  the  Kevised 
Statutes,  authorizing  the  issuing  of  a  commission  by  the  chancellor 
(now  the  Supreme  Court).  Even  the  proving,  under  a  commission 
issued  out  of  the  Surrogate's  Court,  of  a  duly  exemplified  or  authenti- 
cated copy  of  a  will, — where  the  original  will  may  be  in  the  possession 


r. 


)  S.  L.  1840,  Bee.  2 ;  3  R.  S.  (6th  ed.)  147,  sec.  64. 
w)  Ante,  p.  30;  &  L.  1837,  637 ;  3  R.  S.  (6Ui  ed.)  364,  sec.  IL 
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of  a  court  or  tribunal  of  justice  in  another  country  or  state,  whence 
ihe  same  cannot  be  obtained, — ^and  the  proving  of  wills  of  personal 
estate,  duly  executed  by  persons  residing  out  of  this  state,  according  to 
the  laws  of  the  state  or  country  in  which  the  same  were  made,  may, 
if  the  preliminary  proceedings  show  jurisdiction  in  the  surrogate  by  rea- 
son of  the  inhabitancy  of  the  decedent  within  his  county,  or  his  death, 
leaving  assets  therein,  or  his  having  lefk  personal  or  real  estate  therein, 
be  deemed  to  be  authorized  by  the  words  of  this  section.  The  Re* 
vised  Statutes  do  not  confer  exclusive  jurisdiction  upon  the  chancellor 
to  issue  the  commission  in  these  latter  cases,  any  more  than  in  the 
cases  where  the  witnesses  simply  reside  abroad.  As  yet,  however, 
If  ills  in  the  possession  of  a  foreign  tribunal,  whence  the  same  could  not 
be  obtained,  and  wills  executed  according  to  the  laws  of  a  foreign 
state  or  country,  have  invariably  been  proved  under  a  commission 
issued  out  of  the  Court  of  Chancery,  or,  since  the  new  system  went 
into  operation,  the  Supreme  Court.  The  practice  in  the  Surrogate's 
Court,  on  taking  out  a  commission  to  prove  a  will,  has  been  fully  ex- 
plained at  a  previous  page.(a;) 

The  law  respecting  the  proving  and  validity  of  wills  of  personal 
property  made  oy  persons  domiciled  abroad,  or  executed  out  of  this 
state  by  persons  not  citizens  of  this  state,  is  fully  and  clearly  stated 
by  the  cnancellor  in  his  opinion  "  In  ihe  Matter  of  Catherine  Boberts* 
Wiliy{y)    He  says: 

"  There  appears  to  be  some  difference  of  opinion  among  foreign 
jurists,  whether  a  will  of  personal  estate,  or  movable  property  as  it  is 
called  by  the  civilians,  in  which  the  testator  has  complied  with  the 
forms  and  solemnities  required  by  the  lex  loci  actus,  is  a  valid  testament- 
ary disposition  of  such  property,  although,  in  the  form  of  its  execution, 
such  will  does  not  conform  to  the  requirements  of  the  law  of  the  testa- 
tor's domicil.  The  better  opinion,  however,  appears  to  be  that,  so  far 
as  regards  the  mere  formal  execution  of  the  testament,  it  is  sufficient  if 
it  conforms  to  the  law  of  the  country  where  the  will  is  made — in  ac- 
cordance with  the  maxim,  locica  regit  actum.  (See  17  Ouyofs  Reperi^ 
De  Juris,  art.  Testament,  186 ;  4  Surge's  Col.  and  Foreign  Law,  683 ; 
Civil  Code  of  Louis,  art,  1589.)  iProbably  the  testament  may  also  be 
valid,  if  made  and  executed  in  conformity  to  the  law  of  the  testator's 
domicil,  although  it  does  not  conform,  in  all  respects,  to  the  lex  loci 
actus.  (See  Target's  opinion  in  the  case  of  the  Duchess  of  Kingston's 
WiU,  1  Collect.  Jur.  824 ;  Story's  Confl.  of  Laws,  391 ;  4  Burgees  Col. 
and  For.  Laws,  582,  584,  590.)  And  it  appears  to  be  the  generally 
received  doctrine  at  the  present  day,  that  the  status  or  capacity  of  the 
testator  to  dispose  of  his  personal  estate  by  will,  depends  upon  the  law 
of  his  domicil 

"  Our  Bevised  Statutes  seem  to  contemplate  the  validity  of  a  will  of 
personal  property  by  a  citizen  of  this  state,  if  made  in  conformity  to 
the  requirements  of  our  law,  although  executed  out  of  this  state,  and 

(x)  Ardej  pp.  168,  171.  For  directions  as  to  the  petition  and  proceedings  on  taking  out  a 
commissioa  to  prove  a  will  in  the  Court  of  Chancery,  see  In  ihe  Matier  o/F.  Atkineon's  WiU, 
2  Paig^  214;  In  (he  MaUer  o/EasMs  WiU,  6  Paige,  183. 

(y)  8  Paige,  524. 
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in  a  place  where  the  local  laws  require  the  adoption  of  a  different  form. 
This  appears  to  be  a  distinct  recognition  of  the  principle  that  the  w  1 
may  be  valid,  if  made  and  executed  in  conformity  witn  the  law  of  the 
testator's  domicil.  (2  E.  S.,  2d  ed.,  p.  12,  sec.  69.)  The  statute  also,  in 
express  terms,  authorizes  a  will  of  personal  property,  executed  out  of 
the  state  by  a  person  not  domiciled  here,  to  be  admitted  to  probate, 
provided  it  is  duly  executed  according  to  the  laws  of  the  state  or  coun- 
try where  the  same  was  made;  and  prohibits  all  other  foreign  wills 
from  being  admitted  to  probate  under  the  special  provisions  incorpora- 
ted into  the  statutes  by  the  amendments  of  April,  1830.  As  those  pro- 
visions refer  to  the  mode  of  establishing  foreign  wills  under  a  commis* 
sion  to  be  issued  by  this  court,  or  upon  the  production  of  the  foreign 
probate  alone  to  the  surrogate,  without  further  proo^  they  do  not 
necessarily  exclude  the  idea  that  a  will  of  personal  property,  made  by 
a  testator  domiciled  abroad,  may  be  valid  if  executed  according  to  the 
law  of  his  domicil,  although  the  form  of  its  execution  is  not  in  accord- 
ance with  the  law  of  the  place  where  he  actually  executed  it,  during  a 
temporary  absence  from  his  place  of  residence.  But  the  mode  of  pro- 
ving such  a  will  here,  if  it  is  valid,  as  I  think  it  would  be,  must  be 
different  from  that  which  is  prescribed  by  these  special  provisions  of 
the  Eevised  Statutes  relative  to  foreign  wills ;  and  this  court  has  no 
jurisdiction  in  such  a  casa" 

The  omission  in  the  statute,  adverted  to  by  the  chancellor,  to  provide 
for  the  case  of  a  will  executed  according  to  the  law  of  the  domicil  of 
the  testator,  but  not  according  to  the  law  of  the  place  where  the  will 
was  made,  was  considered  in  the  recent  case  of  Isham  v.  Gihbons^{z) 
before  the  surrogate  of  the  county  of  New  York,  and  the  surrogate 
came  to  the  conclusion  that  the  77th  section  of  the  act  of  1837,(a) 
authorizing  the  surrogate  to  issue  commissions  for  the  examination  oi 
witnesses  abroad,  enables  foreign  wills  to  be  proved  before  him  in  all 
cases,  without  resorting  to  the  aid  of  the  Court  of  Chancery  or  the 
Supreme  Court,  under  the  amendments  of  1830.  A  will  of  personalty, 
valid  according  to  the  law  of  the  domicil  of  the  testator,  but  not  valid 
according  to  the  law  of  the  place  where  it  was  made,  may  now,  there- 
fore, be  proved  before  the  surrogate,  under  a  commission  issued  for  the 
examination  of  foreign  witnesses.  "I  think,"  says  the  surrogate,  "this 
completes  the  power  of  this  court  in  relation  to  the  probate  of  foreign 
wills,  in  all  cases  whatever,  without  reference  to  any  special  statutory 
provisions.  There  is  here  both  jurisdiction  to  take  the  proof,  and  the 
means  of  taking  it." 

It  would  without  doubt  be  a  correct  and  the  safest  rule,  on  a  will  of 
a  person  not  a  citizen  of  this  state — and  who,  at  the  time  of  his  death, 
was  domiciled  abroad,  and  did  not  die  in  this  state — ^being  propounded 
before  the  surrogate,  to  pursue  the  practice  prescribed  in  the  preceding 
pages,  and  to  require,  in  the  preliminary  proceedings,  that  a  citation 
should  be  served  on  the  next  of  kin,  or  other  persons  entitled  to  the 
succession  in  case  of  intestacy,  according  to  the  kx  domicilii  of  the  de- 

(»)  1  Bradf.  Suit.  Rep.  69,  79. 

(a)  S.  L.  1837,  537 ;  3  R.  a  (6th  ed.)  364,  sec.  11.    Ante,  pp.  30, 196. 
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cedent ;  and,  on  proving  its  execution,  that  tbe  competency  of  the  dece- 
dent to  execute  a  will  according  to  the  same  law,  and  its  execution 
according  to  the  law  of  the  place  where  it  was  executed,  should  be 
established.  If,  in  addition  to  this,  the  persons  cited  in  the  preliminary 
proceedings  should  be  those  demanded  by  the  laws  of  this  state,  and 
the  will  should  be  proved  to  have  been  executed  in  conformity  with 
those  laws,  the  whole  ground  will  be  covered.(6) 

Similar  entries  and  orders  are  to  be  made,  and  entered  in  the  books 
of  the  surrogate,  upon  the  suflSciency  of  the  proof  of  the  will  of  a  non- 
inhabitant)  to  those  on  the  proof  of  a  will  of  an  inhabitant  of  the 
county ;  and,  if  the  will  be  established,  the  record  of  the  will  and  pro- 
ceedings will  be  in  all  respects  like  those  in  the  latter  case.  I'he  certi- 
ficate on  the  will,  and  the  probate,  also,  will  be  the  same  in  form.  If 
the  will  be  not  established,  an  order  for  its  rejection  must  be  entered, 
and  the  testimony  must  be  recorded,  as  in  the  cases  arising  under  the 
first  subdivision  of  the  statute. 

Upon  the  ground  that  the  law  of  the  domicil  of  the  testator  regu- 
lates the  decision  as  to  what  constitutes  his  last  will,  it  has  been  the 
practice  in  England,  upon  the  production  of  an  exemplified  copy  of  the 

Srobate  granted  by  the  proper  court  in  the  country  where  the  deceased 
ied  domiciled,  for  the  l^rerogative  Court  to  follow  the  grant,  upon  the 
application  of  the  executor,  in  decreeing  its  own  probate.(c)  The  same 
practice  is  authorized,  by  the  above-quoted  68th  section  of  the  statute, 
in  respect  to  wills  of  personal  estate  duly  executed,  by  persons  residing 
out  of  this  state,  according  to  the  laws  of  the  state  or  country  in  which 
the  same  were  made,  and,  by  the  second  section  of  the  act  of  18-iO, 
where  such  will  shall  have  been  duly  executed  in  this  state  by  a  person 
not  a  resident  of  this  state.  The  foreign  decree,  of  course,  does  not 
govern  pr&prio  vigore^  but  is  received  as  evidence,  and  is  admitted  not 
only  ex  comitate,  but  for  reasons  of  convenience,  as  in  general  affording 
the  most  ready,  safe,  and  certain  mode  of  ascertaining  that  law  which 
is  to  decide  the  validity  of  the  instrument(ci)  Under  the  provisions  of 
the  statutes  referred  to,  it  has  been  the  practice,  in  the  court  of  the 
surrogate  of  the  county  of  New  York,  to  admit  and  record  the  exem- 
plification of  a  will  proved  abroad,  upon  the  production  of  a  copy  of 
the  same  under  the  seal  of  the  foreign  court  or  tribunal.  The  evidence 
of  the  authority  of  the  officer  of  the  foreign  court  to  certify  the  instru- 
ment and  affix  to  it  the  seal  of  the  court,  and  of  the  authenticity  of  the 
seal  and  the  genuineness  of  the  signature  of  the  officer  affixing  it,  usu- 
ally consists  of  a  certificate  of  a  notary  public  setting  forth  the  facts ; 
and  the  evidence  of  the  authenticity  of  ms  certificate  consists  of  a  further 
certificate  of  the  consul  of  the  United  States  residing  at  the  place  of 

(&)  The  most  convenient,  and  the  strictlj  correct  course  to  be  pursued  in  respect  to  a  will 
of  a  non-inhabitant,  if  it  be  important  to  take  out  probate  here,  is  to  obtain  such  probate  on 
the  production  of  a  duly  exemplified  copy  of  the  will,  fh>m  under  the  seal  of  the  proper  court 
of  the  place  of  which  the  deceased  was  an  inhabitant  This  would  be'oonclusive  of  the 
Talidity  and  due  execution  of  the  will,  according  to  the  law  of  the  domicil  of  the  decedent. 
If  the  will  relate  to  real  estate  as  well  as  personal  property  within  this  state,  as  to  the  real 
estate  it  must  be  proved  according  to  the  law  of  this  state,  and  the  record  on  such  proof  will 
bo  the  only  one  necessary,  although  the  probate  be  granted  on  the  exemplification. 

{e)  Wms.  on  Kxra.  327.  {d)  1  Bradil  Surr.  Bep.  75. 
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the  foreign  tribunal.(e)  Where  the  will  has  been  proved  in  another 
state  of  the  United  States,  the  copy  must  be  exemplified  under  the 
acts  of  congress  prescribing  the  mode  in  which  the  records  and  judicial 
proceedings  in  each  state  must  be  authenticated,  so  as  to  take  effect  in 
every  other  6tate.(/)  The  will,  and  the  certificates  of  genuineness  and 
proof,  are  recorded  at  length.  [For  the  usual  form  of  the  record,  see 
Appendix,  No.  22.] 

In  the  case  of  the  will  of  a  non-inhabitant,  executed  according  to  the 
law  of  the  doraicil,  but  not  according  to  the  law  of  the  place  of  execu- 
tion, the  same  practice,  it  seems,  is  to  prevail.  The  surrogate  has,  by 
express  provision  of  the  statute,  exclusive  jurisdiction  to  take  the  proof 
of  the  last  will  and  testament  of  any  deceased  person,  not  an  inhabi- 
tant of  this  state,  dying  in  the  county,  and  leaving  assets  therein.  On 
the  return  of  the  citation  to  the  widow  and  next  of  kin,  instead  of  an 
original  will  being  produced  and  witnesses  examined,  should  an  ex- 
emplification of  the  probate  of  a  will  by  a  court  of  probate  of  a  state 
or  country  where  the  deceased  was  domiciled,  be  offered  in  evidence 
before  the  surrogate,  he  would  doubtless  be  bound  to  receive  it  as  the 
highest  evidence  of  a  valid  will.  Once  having  acquired  jurisdiction  of 
the  subject  matter,  it  seems  clear  that  he  should  be  governed  by  those 
universal  rules  which,  in  the  application  of  the  lex  doviicilii  to  testa- 
mentary cases,  have  been  recognized  by  sound  and  enlightened  jurists^ 
and  have  been  received  with  approbation  by  courts  of  justice.(5r) 

The  mandate  from  the  Court  of  Chancery  (now  the  Supreme  Court) 
for  the  recording  of  a  will  proved  there,  by  the  surrogate  of  the  county 
having  jurisdiction,  is,  pursuant  to  the  above  section,  numbered  67, 
enterea  upon  the  record  entire.(A) 

(e)  For  the  statuto  proscribing  the  manner  in  which  the  records  of  foreign  ^ourts  shall  he 
certified,  to  entitle  them  to  be  admitted  in  endenoe,  see  2  R.  S.  396 ;  3  R.  a  (5th  ed.)  678. 

(/)  Laws  of  U.  S.  1790,  ch.  11 ;  1  U.  &  Stats.  atLarge,  122 ;  Laws  of  1804^  ch.  56 ;  2  U. 
&  Stats,  at  Large,  208;  Revisers*  note,  2  R.  S.  397 ;  3  R.  &  (5th  ed.)  680. 

{g)  laham  y.  Gibbons,  1  Bradf.  Sorr.  Rep.  75. 

(A)  This  record,  in  the  office  of  the  soirogate  of  the  county  of  Kew  York,  will  be  found 
in  the  book  of  surrogate's  daily  minutes. 

Tl\e  proying  of  lost  and  destroyed  wills  is  provided  for  and  regulated  by  the  following 
seclions  of  the  statutes.  Although  not  necessarily  embraced  within  the  design  of  this  worl^ 
they  are  here  inserted  for  the  purpose  of  presenting  a  complete  view  of  the  subject: 

Sec.  70.  [Sea  63.]  Whenever  any  will  of  real  or  personal  estate  shall  be  lost  or  destroyed 
by  accident  or  dirsign,  the  Court  of  Chancery  [now  the  Supreme  Court]  shall  have  the  same 
power  to  take  proof  of  the  execution  and  validity  of  such  will,  and  to  establish  the  same,  aa 
m  the  case  of  lost  deeds.    2  R.  S.  67. 

Sea  71.  [Sec.  64.]  Upon  such  will  bdng  established  by  the  decree  of  a  competent  court, 
such  decree  shall  be  recorded  by  the  surrogate  before  whom  the  will  might  have  been  proved, 
if  not  lost  or  destroyed,  and  letters  testamentary  or  of  administration  with  the  will  annexed 
shall  be  issued  thereon  by  him,  in  the  same  manner  as  upon  wills  duly  proved  before  him. 
2  R.  S.  67  ;  3  R.  &  (5th  ed.)  153. 

By  the  73d  section,  (2  R.  S.  68 ;  3  R.  S.,  5th  ed.,  153,)  it  is  declared  that  these  two  sections 
shall  extend  to  m  ills  of  real  and  personal  property  executed  at  the  time  the  act  took  effect. 

By  the  74th  section,  it  is  declared  that  no  will  of  any  testator  who  died  after  tlie  sixth 
chapter  of  the  second  part  of  the  Revised  Statutes  took  effect  as  a  law,  sliaU  be  allowed  to 
be  proved  as  a  lost  or  destroyed  will,  unless  the  same  shall  be  proved  to  have  been  in  exist- 
ence at  the  time  of  the  death  of  the  testator,  or  be  shown  to  have  been  fraudulently  de- 
stroyed in  the  lifetime  of  the  testator ;  nw  unless  its  provisions  shall  be  clearly  and  distinctly 
proved  by  at  least  two  credible  witnesses, — a  correct  copy  or  draft  being  deemed  equivalent 
to  one  witness. 

In  Knapp  agt.  Knappj  (6  Seld.  276,)  where  it  appeared  that  the  testator  duly  executed 
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An  exemplification  of  the  record  of  a  wiU  merely,  without  the  proofe, 
cannot  be  received  in  evidence.  The  whole  record  (including  the 
proofe)  must  be  eertified.(i)  The  record  of  a  will  is  only  prima  facie 
evidence  of  its  authenticity,  and  may  be  repelled  by  contrary  proof.(^') 

Sec.  20.  The  exemplification  of  the  record  of  any  last  will  and  tes- 
tament, proved  before  the  judge  of  the  former  CSourt  of  Probates,  and 
recorded  in  his  office  before  the  first  day  of  January,  one  thousand 
seven  hundred  and  eighty -five,  certified  under  the  seal  of  the  officer  in 
whose  custody  such  record  shall  be,  shall  be  received  in  evidence  in  all 
cases,  after  it  shall  have  been  made  to  appear  that  diligent  and  firuitless 
search  has  been  made  for  the  original  willii) 

Sec.  1.  The  exemplification  of  the  record  of  any  last  will  and  testa- 
ment, proved  before  the  surrogate  of  any  county  in  this  state^  before 
the  first  day  of  January,  one  thousand  eight  hundred  and  thirty,  cer- 
tified under  the  seal  of  the  officer  having  the  custody  of  such  record, 
shall  be  received  in  evidence  with  the  like  effect,  as  if  the  original  will 
had  been  produced.(Z) 

Sec.  68.  The  clerks  of  the  Supreme  Court,  and  the  surrogates  of  the 
several  counties,  may  make  exemplified  copies  of  any  last  will  which 
shall  have  been  proved  in  their  respective  courts  as  a  will  of  real  estate, 
together  with  all  the  notices,  citations,  and  proo&  relating  to  the  same ; 
and  such  exemplified  copies  may  be  recorded  in  the  book  kept  for 
recording  wills  of  real  estate  by  the  surrogate  of  any  county  in  which 
any  lands  of  the  testator  shall  be  situated.  The  fees  for  such  copies, 
and  recording  the  same,  shall  be  paid  by  the  person  on  whose  applica- 
tion the  services  shall  be  renderea.(m) 

The  act  of  the  11th  May,  1846,  provides  as  follows  : 

Sec.  1.  Any  will  of  real  estate,  which  shall  have  been  duly  proved 
in  the  Supreme  Court,  or  Court  of  Chancery,  or  before  the  surrogate 
of  any  county  in  this  state,  with  the  proofe  taken  on  the  proof  thereof, 
and  the  certificate  of  proof  annexed  thereto,  or  indorsed  thereon,  may 
be  recorded  in  the  clerk's  office  of  any  county  in  this  state,  in  the  same 
manner  that  conveyances  of  real  estate  are  now  authorized  to  be  re- 
corded- Any  exemplification  of  the  record  of  any  such  will  from  the 
office  of  the  clerk  of  the  Supreme  Court,  register,  assistant  register,  or 
clerk  in  chancery,  or  surrogate,  where  the  same  may  be  recorded,  or 
from  any  other  office  where  the  same  hereafter  by  law  be  recorded, 

bis  will  devising  certain  property  to  the  defendant,  and  took  the  will  into  his  own  po^s- 
sioD,  and  on  several  occasions,  within  a  short  period  of  his  death,  spoke  of  the  will,  mention* 
ing  its  coDtents  and  naming  the  place  in  which  it  would  be  found  after  his  death ;  and  that 
the  testator  was  very  old,  and  lived  with  his  daughter,  whose  interest  was  adverse  to  the 
will ;  and  that  upon  a  aeamih  for  the  will  three  days  after  the  testator's  death,  it  oould  not 
be  found ;  it  was  held  that  there  was  not  sufficient  evidence  of  the  existence  of  the  will  at 
the  testator's  death,  or  of  a  fraudulent  destruction  of  the  will  in  his  lifetime,  to  authorize  the 
admission  of  parol  proof  of  its  contents.  See,  also,  Nelson  v.  McGiJfert,  3  Barb.  Ch.  E.  158 ; 
ArUe,  pp.  159, 160. 

(i)  Jforrw  V.  Ktyes,  1  HiU,  540.  (»  2  IL  S,  68,  sec.  16 ;  3  R  S.  (6th  ed.)  140. 

ik)   2  B.  S.  59 ;  3  R.  S.  (5th  ed.)  140. 

(l)  S  L.  1850,  ch.  94,  p.  143.  As  amended  by  a  L.  1862,  ch.  175,  p.  236 ;  3  R.  S.  (6th 
ed.)  687,  sec.  81.  (m)  S.  L.  1837,  536;  3  B.  S.  (6th  ed.)  140,  sec.  17. 
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may  in  like  manner  be  recorded  in  the  clerk's  office  of  any  county. 
The  record  of  such  will  or  exemplification  so  made  as  aforesaid,  and 
the  exemplifications  of  such  record  shall  be  received  in  evidence,  and 
shall  be  as  effectual  in  all  cases  as  the  original  will  would  be,  if  produced 
and  proved,  and  may  in  like  manner  be  repelled  by  contrary  proof.(72) 

Sec.  8.  On  recording  any  such  will  or  exemplification,  the  clerk  shall 
index  the  same  in  the  indices  of  deeds,  substantially  as  such  clerks  are 
now  required  to  index  deeds  recorded  in  their  offices. 

Sec.  4.  Such  clerks  shall  receive  for  such  recording,  the  same  fees 
which  shall  be,  from  time  to  time,  allowed  them  for  the  recording  of 
conveyances  of  real  estate ;  and  any  executor  of  a  will,  or  administra- 
tor with  the  will  annexed,  who  shall  procure  such  wUl  to  be  recorded 
in  the  clerk's  office  of  any  county  in  which  the  lands  devised  thereby 
may  be  situated,  shall  be  allowed  the  fees  paid  by  him  for  such  record- 
ing in  the  settlement  of  his  accounts.(o) 

By  the  act  of  June  24,  1861,(p)  the  provisions  of  the  act  of  1846,  so 
far  as  they  relate  to  the  clerks  of  the  several  counties  of  this  state^  are 
declared  to  apply  to  the  register  of  the  city  and  county  of  New  York 
with  the  like  effect  as  to  the  clerks  of  the  other  counties  of  this  state, 
and  as  if  such  register  had  been  specifically  named  in  said  act.(9) 

OF  PROVING  NUNCUPATIVE  WILLS. 

Sec.  22.  No  nuncupative  or  unwritten  will,  bequeathing  personal 
estate,  shall  be  valid,  unless  made  by  a  soldier  while  in  actual  military 
service,  or  by  a  mariner  while  at  sea.(r) 

Applications  for  the  proof  of  nuncupative  wills  are  unfrequent.  In 
the  court  of  the  surrogate  of  the  county  of  New  York,  but  few  have 
been  proved  for  the  last  several  years. 

(n)  S.  L.  1846,  ch.  182,  p.  204;  3  R.  S.  (6th  ed.)  66,  sec.  64. 

(o)  S.  L.  1846,  ch.  182,  p.  204;  3  R.  S.  (5th  ed.)  57. 

(p)  S.  L.  1851,  ch,  277,  p.  656;  3  R.  S.  (5th  ed.)  57. 

(q)  Sec  89.  [Sec.  67.]  The  derk  of  everj  county  in  this  state,  the  register  of  deeds  id  the 
city  and  county  of  New  York,  and  the  surrogate  of  every  county,  upon  being  paid  the  fees 
allowed  therefor  by  law,  shall  reoeive  and  deposit  in  their  offices  respectively,  any  last  wiU 
or  testament  which  any  person  shall  deliver  to  them  for  that  purpose,  and  shall  give  a  writ- 
ten receipt  therefor  to  the  person  depositing  the  same.     2  R.  S.  404;  3  R.  S.  (5th  ed.)  688. 

Sec.  90.  [Sec.  68.]  Such  will  shall  be  inclosed  in  a  sealed  wrapper,  so  that  the  contents 
thereof  cannot  be  read,  and  shall  have  indorsed  thereon  the  name  of  the  testator,  his  place 
of  residence,  and  the  day,  month,  and  year  when  delivered,  and  shall  not,  on  any  pretext 
whatever,  be  opened,  read  or  examined,  until  delivered  to  a  person  intltled  to  the  same,  aa 
hereinafter  directed.    Id. 

Sec.  91.  [Sec.  69.]  Such  will  shall  be  delivered  only: 

1.  To  the  testator  in  person ;  or, 

2.  Upon  his  written  order,  duly  proved  by  the  oath  of  a  subscribing  witness;  or, 

3.  After  his  death,  to  the  persons  named  in  the  indorsement  on  the  wrapper  of  such  will, 
if  any  such  indorsement  be  made  thereon ;  or, 

4.  If  there  be  no  such  indorsement,  and  if  the  same  shall  have  been  deposited  with  any 
other  officer  than  a  surrogate,  then  to  the  surrogate  of  the  county.    Id. 

Sec.  92.  [Sec.  70.1  K  such  will  shall  have  been  deposited  with  a  surrogate,  or  shall  have 
been  delivered  to  him  as  above  prescribed,  such  surrogate,  after  the  death  of  the  testator, 
shall  publicly  open  and  examine  the  same,  and  make  known  the  contents  thereof,  and  shall 
file  the  same  in  his  office,  there  to  remain  until  it  shall  have  been  duly  proved,  if  capable  of 
proof,  and  then  to  be  delivered  to  the  person  entitled  to  the  custody  thereof  or  until  required 
by  the  authority  of  some  competent  court  to  produce  the  same  in  such  court    Id. 

(r)  2  R.  8.  60 ;  3  R.  S.  (5th  ed.)  141.    See  ante,  pp.  65, 124  to  127. 
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The  preliminary  proceedings  for  obtaining  probate  must  be  similar 
to  those  on  proving  written  wills.  The  petition  she  old  properly  set 
forth  the  expressions  of  the  decedent  which  are  proposed  to  he  estab- 
lished as  testamentary.  The  citation  to  the  next  of  kin  ought  to  state 
the  will  as  an  unwritten  one. 

In  respect  to  evidence,  all  the  court  demands  is  to  be  satisfied  by  suf- 
ficient evidence  as  to  the  substance  of  the  last  testamentary  request,  or 
declaration,  of  the  deceased.  This  ascertained,  the  law  holds  it  sacred, 
and  carries  it  into  effect  with  as  much  favor  and  regard  as  would  be 
paid  to  the  most  formal  instrument,  executed  with  every  legal  solem- 
nity. Accordingly,  where  there  was  but  one  witness  to  the  testament- 
ary declaration,  a  nuncupative  will  seems  to  have  been  established  upon 
his  testimony  alone.(5)  The  will  itself  will  be  embodied  in  the  testi- 
mony of  the  witness  or  witnesses,  and  the  probate  will  be  made  up 
from  his  or  their  statement3.(^) 

OF  PROCEEDINGS  WHERE  ALL  THE  SUBSCRIBINa  WITNESSES  TO  A  WILL 

ARE  DEAD,  INSANE,  OR  NON-RESIDENTS. 

Sec.  16.  If  it  shall  appear  to  the  satisfaction  of  the  surrogate  that  all 
the  subscribing  witnesses  to  any  will  devising  real  estate,  are  dead,  in- 
sane, or  reside  out  of  the  state,  the  surrogate  shall  take  and  receive 
such  proof  of  the  handwriting  of  the  testator,  and  of  either  or  all  the 
subscribing  witnesses  to  the  will,  and  of  such  other  facts  and  circum- 
stances as  would  be  proper  to  prove  such  will  on  a  trial  at  law.(w) 

Sec.  17.  The  proofs  and  examinations  taken  under  the  last  preceding 
section,  shall  be  signed,  certified  and  recorded  by  the  surrogate  as  here- 
inbefore provided,  and  the  will  shall  be  deposited  with  him. 

Sec.  18.  The  record  of  the  proofe  and  examinations  taken  pursuant 
to  the  provisions  of  the  two  last  preceding  sections,  and  the  exemplifi- 
cations of  such  record,  by  the  surrogate  in  whose  custody  it  may  be, 
shall  be  received  as  evidence  upon  any  trial  or  controversy  concerning 
the  same  will,  after  it  shall  have  been  proved  in  such  tnal  or  contro- 
versy, that  the  lands  in  question  therein  have  been  uninterruptedly 
held  under  such  will,  for  the  space  of  twenty  years  before  the  com- 
mencement of  the  suit  in  which  such  trial  or  controversy  shall  be  had ; 
and  shall  be  of  the  same  force  and  effect  as  if  taken  in  open  court, 
upon  such  trial,  or  in  such  controversy.(t;) 

The  preliminary  proceedings  under  these  sections  must  be  like  those 
in  the  ordinary  case  of  proving  devises  of  real  estate.  The  same  prac- 
tice was  expressly  required  in  both  cases  by  the  Statute  of  1813,(ii?)  from 
which  these  provisions  are  taken,  and  it  is  presumed  that  it  was  not 
intended  to  alter  the  rule  under  the  Revised  Statutes.  Th^  proofs  and 
examinations  are  to  be  signed,  certified,  and  recorded  by  the  surrogate, 

(«)  JEz  parte  Thompson^  4  Bradf.  Surr.  Rep.  164. 

{i)  See  Hubbard  v.  Bvbbard,  12  Barb.  Sup.  Cc  Rep.  148;  S.  C7.,  on  appeal,  4  Seld.  196; 
Prince  y.  HazdUm^  20  Johna  502 ;  Anie^  pp.  124  to  127 ;  Herbert  v.  Herbtrl^  1  Deane,  10,  and 
cases  cited.  A  will  in  writing,  not  executed  with  the  solemnities  prescribed  by  the  statute 
for  the  execution  of  wills  generally,  may,  when  made  by  a  soldier  in  actual  service,  or  a 
tailor  at  sea,  bo  entitled  to  probate  as  a  nuncupative  will.    See  Herbert  v.  Herbert^  1  Deane,  10. 

(«)  2  R.  a  69 ;  3  R.  S.  (6th  ed.)  140.         (v)  See  In  the  Matter  ofHarnby'a  WiU,  2  Paige,  429. 

(w)  R  L.  1813,  365,  sees.  6  to  9. 
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and  the  will  is  to  be  deposited  witH  liiin,  but  not  to  be  recorled. 
There  should  be  a  certificate  at  the  end  of  the  record,  stating  that  it 
bad  been  made  to  appear,  to  the  satisfiu^tion  of  the  surrogate,  that  all 
the  subscribing  witnesses  to  the  will  are  desd,  insane,  or  reside  out  of 
the  state,  and  that  such  record  had  been  made  pursuant  to  these  sec- 
tions of  the  statute. 

It  will  occur  to  the  reader  that  the  will  may  be  admitted  to  probate 
and  recorded,  as  to  the  personal  estate,  under  Uie  20th  section  of  the 
law  of  1837,(x)  and  that  the  same  record  will  be  sufficient  as  to  the  tes- 
timony under  the  sections  in  question,  if  the  certificate  above  described 
be  annexed,  and  the  will  be  deposited  with  the  sorrogate. 

OF  COMFELLINa  THE  PRODUCTION  OF  A  WILL  BEFORE  THE  SURROGATE 

FOR  PROOF. 

The  10th  and  11th  sections  of  the  first  title  of  the  sixth  chapter  of  the 
second  part  of  the  Bevised  Statutes  contain  the  only  existing  provi- 
sions for  compelling  the  production  of  a  will  before  the  surrogate.(^) 

Under  the  Bevi^  Statutes,  previous  to  the  law  of  1837,  the  pre- 
liminary proceedings  on  proving  wills  of  real  estate,  as  was  shown  in 
a  note  at  a  previous  page,(2)  were  by  notice  of  the  intention  to  prove 
the  will  given  to  the  heirs  of  the  testator. 

The  above-mentioned  10th  section  provides  that  witnesses  may  be 
summoned,  by  subpoenas  to  be  issued  by  the  surrogate,  at  any  time 
before  the  day  specified  in  such  notice,  which  may  be  served  as  in 
cases  of  personal  actions ;  and  a  clause  may  be  added  to  any  such 
subpoena,  commanding  anv  person  having  the  custody  of,  or  power 
over  any  such  will,  to  proauce  the  same  before  the  said  surrogate  for 
the  purpose  of  being  proved. 

By  the  11th  section,  disobedience  to  any  such  subpoena  shall  be  pro- 
ceeded against  and  punished,  as  in  other  cases  of  proceeding  before 
surrogates.  K  any  person  be  committed  for  not  producing  any  will, 
he  may  be  discharged,  on  producing  the  same  to  the  surrogate  who 
committed  him,  by  an  order  for  that  purpose. 

By  the  18th  section  of  the  act  of  1837,(a)  these  provisions  are  made 
applicable  to  wills  of  both  real  and  personal  estate,  or  either ;  and  it 
is  directed  that  the  said  10th  section  shall  apply  to  proceedings  by 
citation  under  the  said  act,  in  the  same  manner  that  it  formerly  applied 
to  proceedings  on  notice  under  the  Eevised  Skitutes. 

It  will  be  observed,  then,  that  a  person  having  the  possession  of  a 
will  cannot  be  obliged  to  produce  me  same  before  the  surrogate,  un- 
less in  obedience  to  a  suopcBna  duces  tecum  directed  to  him  for  that 
Surpose.  This,  by  the  words  of  the  section,  may  be  issued  before  the 
ay  specified  in  the  notice  (citation),  which  implies  that  the  proper 
preliminary  proceeding  for  proving  the  will  should  be  first  taken.  The 
subpoena  may  be  issued  whilst  the  citation  is  running,  and  may  be 
made  returnable  on  the  return-day  of  the  citation. 

Subpoenas  under  these  sections  will  be  similar  to  that  at  Appendix 
No.  9,  adding  the  duces  tecum  dause.    The  minute  of  issuing  tiie  same, 

(«)  See  caaie,  p.  161.  (y)  2  R.  a  58 ;  3  R.  a  (501  ed.)  139. 

{z)  AnUf  pp.  150  notej\  165  n.  ii7,  15*7  n.  y.  (a)  See  an^  p.  168. 
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to  be  made  to  the  surrogate,  should  describe  the  subpoena  as  a  svbpoRna 
duces  tecum. 

Sec.  75.  [Sec.  68.]  The  provisions  of  the  first  title  of  the  6th  chapter 
of  the  second  part  of  the  Kevised  Statutes,  in  relation  to  the  proof  and 
probate  of  wills,  and  the  jurisdiction  of  the  sdrrogate,  and  his  proceed- 
ings thereon,  apply  as  well  to  wills  made  previous,  as  to  those  made 
sabsequeut  to  tne  time  when  the  said  chapter  took  effect.(*) 

Sec.  77.  [Sec.  70.]  The  provisions  of  the  said  title  are  not  to  be 
construed  to  impair  the  validity  of  the  execution  of  any  will  made 
before  the  said  chapter  took  effect,  or  to  affect  the  construction  of  any 
such  will.(*) 

Sec.  78.  [Sec.  71.]  The  term  "  will,"  as  used  in  the  said  chapter, 
includes  all  codicils,  as  well  as  wills.(*) 

Appeals  from  decrees  of  surrogates,  either  establishing  or  rejecting 
a  will,  will  be  considered  under  the  general  head  of  appeals  from  the 
orders  and  decrees  of  surrogates. 


CHAPTER   III. 

OF  THE  APPOTNT.VIENT  OP  EXECUTORS,  THE  GKANTING  OF  LETTERS 
TESTAMENTARY,  AND  THE  ACCEPTANCE  OR  REFUSAL  OP  THE 
OFFICE  OP  EXECUTOR. 

An  executor,  as  the  term  is  at  present  accepted,  may  be  denned  to 
be  the  person  to  whom  the  execution  of  a  last  will  and  testament  of 
personal  estate  is,  by  the  testator's  appointment,  confided.(a)  "To 
appoint  an  executor,"  says  Swinbume,(6)  "is  to  place  one  in  the  stead 
of  the  testator,  who  may  enter  to  the  testator's  goods  and  chattels,  and 
who  hath  action  against  the  testator's  debtors,  and  who  may  dispose 
of  the  same  goods  and  chattels  towards  the  payment  of  the  testator's 
debts,  and  performance  of  his  will." 

The  bare  nomination  of  an  executor,  without  giving  any  legacy,  or 
appointing  anything  to  be  done  by  him,  is  sufficient  to  make  it  a  will, 
and  as  a  will  it  is  to  be  proved.(c) 

WHO  IS  CAPABLE  OP  BEING  AN  EXECUTOR. 

Generally  speaking,  all  persons  who  are  capable  of  making  wills, 
and  some  others  besides,  are  capable  of  being  made  executors.(cZ) 
From  the  earliest  time  it  has  been  a  rule,  that  every  person  may  be  an 
executor,  saving  such  as  are  expressly  forbidden.(e) 

The  statute  expressly  declares  what  persons  are  forbidden  to  become 
executors.  They  are,  generally,  such  as  are  incapable  in  law  of  making 
a  contract)  under  the  age  of  twenty *one  years,  aliens  not  inhabitants  of 

(^  2  R.  8.  68;  3  R.  S.  (5th  ed.)  163. 

(a)  2  Black.  Comm.  503 ;  Farringion  v.  KnighUy,  I  P.  Wms.  548,  549 ;  Toller,  30 ;  Wms. 
on  Ezra.  197.    See  CankUn  r.  EgerUm^s  AdmifMraior^  21  Wend.  430,  436. 
ih)  Swiab.,  pL  4,  aea  2,  {^  2. 

(c)  Godolph.,  pt  2,  ch.  5,  aeo.  1.    See  CampbeU  v.  Loga/n^  2  Bradf.  Surr.  Rep.  90,  94. 

(d)  2  Blade.  Comm.  503.  (e)  Swinb.,  pt.  5,  aeo.  1,  pL  1. 
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this  state,  tliose  convicted  of  injBimous  crimes,  or  who  are  incompeteDt 
to  execute  the  duties  of  the  trust  by  reason  of  drunkenness,  improvi- 
dence, or  want  of  understanding.(/)  The  precise  terms  of  the  statutory 
provision  will  be  particularly  considered,  and  more  conveniently,  in 
connection  with  the  subsequent  branch  of  the  present  chapter  of  the 
granting  of  letters  testamentary. 

OF  THE  APPOINTMENT  OF    EXECUTORS.— BT  WHAT  WORDS   EXECUTORS 

MAY  BE  APPOINTED. 

An  executor  can  derive  his  office  from  a  testamentary  appointment 
only.(^) 

"  llis  appointment  may  either  be  express  or  constructive,  in  which 
case  he  is  usually  called  executor  according  to  the  tenor ;  for,  although 
no  executor  be  expressly  nominated  in  the  will  by  the  word  executor, 
yet,  if,  by  .iny  word  or  circumlocution,  the  testator  recommend,  or  com- 
mit to  one  or  more  the  charge  and  office,  or  other  rights  which  apper- 
tain to  an  executor,  it  amounts  to  as  much  as  the  ordaining  or  consti- 
tuting him  or  them  to  be  executors.(A) 

"  As,  if  he  declare  by  his  will  that  A.  B.  shall  have  his  goods  after 
his  death  to  *  pay  his  debts,  and  otherwise  to  dispose  at  his  pleasure,' 
or  to  that  effijct,  by  this  A.  B.  is  made  executor.(i)  So,  if  the  testator 
say  *  I  commit  all  my  goods  to  the  administration  of  A.  B.,X/)  or  *  to 
the  disposition  of  A.  B.  ;(A)  in  this  case  he  is  made  executor.  And 
where  certain  persons  were  directed  by  the  will  to  pay  debts,  funeral 
charges,  and  the  expenses  of  proving  the  will,  they  were  held  to  be 
clearly  executors  according  to  the  tenor.(Z)  So,  where  the  testator,  in 
a  codicil,  said  *  I  appoint  my  nephew  my  residuary  legatee,  to  dis- 
charge all  lawful  demands  against  my  will,'  the  nephew  was  admitted 
executor.(m)  So,  if  the  testator  say  *  I  make  A.  B.  lord  of  all  my 
goods, X??)  or  *I  make  my  wife  lady  of  all  my  goods,'(o)  or  *  I  leave  all 
my  goods  to  A.  B.,'(|})  or  *  I  leave  A.  B.  legatary  of  all  my  goods, '(j) 
or  *  1  leave  the  residue  of  all  my  goods  to  A.  B.,'(r)  it  will  amount  to 
the  appointment  of  such  persons,  respectively,  as  executors  according 
to  the  tenor. "(5) 

(f)  ?'^G  2  R.  S.  69;  3  R.  S.  (6th  ed.)  154.  {g)  Wms.  on  Exre.  209. 

{h)  iSwinb.,  pi.  4,  sec  4,  pi.  3 ;  Godolph.,  pt.  2,  ch.  6,  sec.  2 ;  Wentw.  Off.  Ex.  (14th  ed.)  20. 

(\)  Id.  So,  where  one  said  on  his  death-bed,  to  bis  wife,  that  she  should  pay  ail  and  take 
all,  by  tills  she  was  executrix.    Brightman  y.  Keighley^  Cro,  Eliz.  43. 

(J)  Godolph.,  pt.  2,  ch.  6,  sec.  3 ;  Bro.  Executors,  pL  73. 

{k)  rn7nberton  v.  Conyj  Cro.  Eiiz.  164 ;  Godolph.,  pt  2,  ch.  5,  sea  3.  So,  if  he  says  "  I 
will  that  A.  B.  shall  dispose  of  my  goods  which  are  in  his  custody/'  he  is  thereby  made 
executor  of  those  parcels  of  goods.    Id. 

(0  In  the  Goods  of  Fry,  1  Hagg.  80.  (m)  Grant  v.  Leslie,  3  Phillim.  116 

(n)  Godolph.,  pt.  2,  ch.  5,  sea  3 ;  Swinb.,  pt.  4,  sec.  4,  pi.  3. 

{0)  Swinb.,  pt  4,  sec.  4,  pi.  3. 

(p)  Godolph.,  pt  2,  ch.  6,  sec.  3 ;  Swinb.,  pt  4,  sea  4,  pi.  3.  (q)  Id. 

(r)  Id.  "I  devise  all  my  personal  goods  to  my  two  daughters  and  my  wife,  whom  I  make 
executrix :"  this  was  holden  to  appoint  them  all  three  executrices.  Fxcwith  v.  lYemaiiie, 
Ventr.  102. 

(s)  Wms.  on  Exrs.  209-10.  In  Androvin  v.  Poilblane,  (3  Atk.  301,)  Lord  Hardwicke  said  a 
person  named  "  universal  heir"  in  a  will,  would  have  a  right  to  go  to  the  Ecclesiastical 
Court  for  tlie  probate.  See,  also,  Fleming  v.  Baling,  3  Call.  76 ;  Wentw.  Off.  Ex.  (14th  ed.)  20 ; 
Swinb.,  pt.  4,  sec.  4,  pi.  7  ;  Pickering  v.  Towers,  2  Cas.  Temp.  Lee,  401 ;  S.  C.,  Ambl.  364. 

For  iiiBtances  where  a  party  was  held  not  to  be  executor  according  to  the  tenor,  see  JFHs* 


BY  WHAT  WORDS  EXECUTORS  KAT  BE  APPOHirrED.  207 

So,  in  the  case  of  the  WiU  of  Robert  Boqardua^  deceased^  before  the 
surrogate  of  the  county  of  New  York,  4th  December,  1841,  the  words 
of  the  will  were,  "  I  do  hereby  give,  devise,  and  bequeath  unto  my 
loving  wife,  Maria  Sabina,  all  my  estate,  both  real  and  personal,  of 
what  kind  or  nature  soever  the  same  may  be,  to  have  and  to  hold  the 
same  to  her,  my  said  wife,  her  heirs  and  assigns,  to  the  only  proper  use, 
benefit,  and  behoof  of  my  said  wife,  her  heirs  and  assigns  forever,  with 
full  power  to  grant,  bargain,  sell,  alien,  and  dispose  of  the  same ;"  and 
there  was  no  express  appointment  of  an  executor:  it  was  held  that 
Mrs.  Bogardus  was  entitled  to  letters  testamentary,  and  the  same  were 
granted  To  her. 

Again,  in  Mc parte  McDonnell^it)  where  the  testator  bequeathed  as 
follows:  "After  all  my  just  debts  being  paid,  I  wish  my  brother, 
Edward  McDonnell,  to  invest  my  property,  consisting  of  a  farm  near 
Dubuque,  about  six  hundred  dollars  in  the  Greenwich  Savings'  Bank, 
one  hundred  and  fifty  dollars  owing  to  me  bv  my  said  brother,  E.  McD., 
and  one  hundred  dollars  lent  by  me  to  J.  McD.,  my  stock  of  liquors 
and  chattel  property,  when  converted  into  cash — the  whole  amount  to 
be  invested  in  some  safe  bank  in  the  city  of  New  York,  and  the  inter- 
est accruing  thereupon  to  be  transmitted,  semi-annually,  to  my  father; 
and  the  capital,  at  my  fother's  death,  to  be  divided,  share  and  share 
alike,  among  my  three  brothers :"  it  was  held,  that  the  brother  was 
appointed  executor  according  to  the  tenor.  "It  is  very  manifest," 
said  the  surrogate,  "  that  the  testator  has  here  committed  the  adminis- 
tration of  all  his  estate  to  his  brother  Edward.  The  words,  *  after  all 
my  just  debts  being  paid,'  if  they  were  followed  by  a  mere  gift,  would 
throw  a  doubt  over  such  a.construction.  But  thev  are  in  immediate 
connection  with  the  bestowal- of  powers  identical  with  those  of  an 
executor,  such  as  the  collection,  sale,  and  conversion  of  his  estate  into 
cash,  its  investment,  the  payment  of  the  interest,  and  the  distribution 
of  the  principal.  It  could  not  have  been  designed  to  entrust  these  im- 
portant duties  to  his  brother,  and  commit  to  an  administrator  the  pay- 
ment of  his  debts ;  on  the  contrary,  the  most  sensible  reading  seems  to 
be,  that  the  payment  of  debts,  as  well  as  the  other  executory  powers 
mentioned  in  immediate  connection,  were  all  intended  to  be  committed 
to  the  charge  of  the  same  person,  instead  of  being  broken  and  sepa- 
rated. It  thus  appearing  that  the  testator  designated  his  brother  as  the 
person  to  execute  his  will,  and  the  use  of  the  word  **  executor"  not  being 
essential  to  the  appointment,  letters  testamentary  may  issue  to  the 
applicant." 

So,  where  there  was  a  mutual  will  executed  by  a  husband  and  wife 
at  the  island  of  St.  Croix,  where  the  parties  were  then  resident,  accord- 

todl  V.  Moore,  3  Phillim.  138 ;  ffiUam  v.  Walker,  1  Hagg.  Tl ;  In  (he  Goods  of  Davis,  3  Curt. 
748-49;  In  (he  Goods  of  W,  F,  Stevenson,  16  Jur.  714;  18  Eng.  L.  and  Eq.  575;  In  the 
Goods  of  J.  Bray,  16  Jur.  802 ;  18  Eng.  L.  and  Eq.  602.  In  the  last  named  case,  the  parties 
claiming  to  bo  executors  according  to  the  tenor,  were  named  as  trustees  in  the  will,  and  a 
trust,  it  was  considered,  was  committed  to  them ;  and  for  this  reason,  as  it  would  seem,  it 
was  held  that  they  were  not  entitled  to  probate  as  executors  according  to  the  tenor.  If  they 
had  been  called  trustees,  and  no  trust  imposed  upon  them,  they  would  have  been  executors 
according  to  the  tenor.  See,  also,  Conklin  y.  EgvrUnis  Administrator^  21  Wend.  430,  436. 
(t)  2  BradC  Sorr.  Rep.  32. 


rr  'WB±^  tjzis  HBrrrns  il±t  2z  xtpcstss. 


'jx  Kun :%  jr,  coring 


Kv."  r.f  i^l  tie  esu::^  Teal  cr  ixfBxnL  j4r.itj:  rrzcwrtr  or  morable. 

prcrrV':-.':  :i  tr^e  zr^-zlzil  wills  m^ie  joooriiiz  «o  lb*  oc-iiise  of  the  cnril 
Uw,  it'A  ivs  €&^  be:r-z  to  derolre  -z<^  tie  kitiItct  tie  whole  id- 
xr-:'.>*r<«t;'>a  of  tM  eksOe,  h  vas  Leli  iIai  liis  vas  a  cosssroctive 
ipTrA*.trrjerr.t  of  tie  s^nriTcr  to  be  exetnZsyr — an  arti^ntj  implied 
from  t\e  ir^r.enu  rjf^yieA  of  tLe  cjitfre  c^ii*je  -bs  f::Ii  and  uniiYiled 
r«06¥^^-!'>*:*' — ar.d  ti^:  ibe  viiow,  iih>  wi*  lie  FurriTor,  migai  there- 
t>re  fi'S/'r  as  execatnx  acc:>ri::iz  :o  ibe  leriiT.'"- » 

B':t  ir here  a  tea^ior,  bei^e  er.tiilei  to  ri^nv  shares  in  the  San  Fire 
of!i':3e,  aLd  ii.  the  mines  of  Scotland.  ar.d  a  ks^se  &>r  jeais  of  a  ooal 
rr^ter «  p 'a^oe,  gare  the  same,  bv  a  v:-i  c:»r.tii'-:n?  no  appointment  of 
an  exieimtor,  to  trtL«tees  in  trost  f  t  his  daTizLier:  and,  after  sereral 
oor.tir  jrencies,  gave  the  remainder  thereof  to  bis  snn ;  and,  if  he  should 
die  in  nis  rniriority  withoat  iasae,  gave  the  remainder  thereof  to  the 
tfUFtecs  £>r  their  own  nse,  and  gare  all  the  residue  of  his  estate  to  the 
said  trtuftees,  to  par  one  moietr  to  bis  daugfarer,  and  the  other  moiety 
to  his  sr>n ;  it  mas  hel  1,  that  there  were  no  words  in  this  will  that 
made  the  tmstees  execators,  iDasmnch  as  they  had  only  power  to  pay, 
what  was  resited  in  them  as  trnsiees,  to  the  particular  persons  for 
whose  nse  they  held  it,  but  had  not  a  general  power  to  reoeive  and 
pay  what  was  due  to  and  from  the  estate,  which  is  the  office  of  an  ex- 
ccutor/t)  • 

'^  An  executor  may  be  appointed  by  necopsary  implication :  as,  where 
the  testator  says  *  I  will  that  A.  B.  be  my  executor,  if  C.  D.  will  not ; ' 
in  this  case  (5.  D.  may  be  admitted,  if  he  please,  into  the  e^ecutor- 
ship/r/;)  So,  where  the  testator  gaire  a  legacy  to  A.  B^  and  several 
leg'icies  to  other  persons;  among  the  rest  to  his  daughter  in  laiv,  C.  D.; 
immediately  after  which  legacies  followed  these  words:  'But  should 
the  within-named  C.  D.  be  not  living,  I  do  constitute  and  appoint  A.  B. 
my  whole  and  sole  executrix  of  this  my  last  will  and  testament,  and 
^ve  her  the  residue;'  probate  was  decreed  to  C.  D.,  as  executrix  by 
implication,  according  to  the  tenor  of  the  will.(x)  Or,  if  the  testator, 
suppo^ng  his  child,  his  brother,  or  his  kinsman,  to  be  dead,  say,  in  his 
will,  *  Forasmuch  as  my  child,  my  brother,  &c.,  is  dead,  I  make  A.  B. 
my  executor ; '  in  this  case,  if  the  person  whom  the  testator  thought 
dead  be  alive,  he  shall  be  executor.(^)  So,  where  a  man  made  his  last 
will,  and  did  will  thereby  that  none  should  have  any  dealings  with 
his  goods,  until  his  son  came  to  the  age  of  eighteen  years,  except  J.  S., 

(tt)  Ex pairU  McCarmick,  2  Bradf.  Sarr.  Rep.  169. 

(v)  Bodicott  y,  DakeO,  2  Oas.  Temp.  Lee,  294.  See,  also,  FawJcener  y.  Jordan,  Id.  327 ; 
Vimn,  OD  Ezra.  211.  8ee,  also,  /» the  Goods  of  J.  Bray,  16  Jar.  802 ;  18  Eng.  L.  and  Eq.  602 ; 
Coriklin  r.  EgerUm'8  AdminUtraU/r^  21  Wend.  430,  436. 

{w)  Oodolph.,  pt.  2,  ch.  5,  sec.  3 ;  Swtnb.,  pL  4,  sea  4,  pL  6.  If  the  testator  makes  A.  B. 
or  C.  D.  his  executors,  in  this  case  thej shall  both  be  executors;  for  "  or"  shall  be  construed 
"and."    Godolph.,  pt  2,  ch.  6,  sec.  3,  ch.  3,  sec.  1. 

(x)  Naylor  r.  Siainsby^  2  Caa.  Temp.  Lee,  64. 

iy)  aodolph.,  pt  2,  ch.  6,  sec  3  J  Swinb.,  pt  4,  sec.  4,  pL  6. 
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BY  WHAT  WOBDS  EXECUTORS  MAT  BE  APPOINTED.  209 

by  this  J.  S.  was  held  to  be  made  executor  during  the  minority  of  the 
soii.(2)  Where  the  testator  named  his  wife  his  executrix,  and  A.  B. 
to  assisst  her,  it  was  held  that  A.  B.  might  be  executor  according  to 
the  tenor.(a) 

"Although,  when  there  is  an  express  appointment  of  an  executor,  it 
is  less  probable  that  there  should  be  an  indirect  appointment  to  the 
same  office,  jet  there  is  no  objection,  either  in  principle  or  practice,  to 
admit  an  executor  according  to  the  tenor  to  probate,  jointly  with  an 
executor  expressly  nominated.  Thus,  in  Powell  v.  &ira(/ord,{b)  the 
testator's  wife  was  expressly  named  as  executrix,  and  Lord  H.  was  to 
assist  her,  but  he  was  not  called  executor — the  court  said  he  might  be 
so  according  to  the  tenor.(c) 

Applications,  however,  for  letters  testamentary,  by  persons  appointed 
executors  by  construction  or  implication,  or  otherwise  than  expressly, 
are  not  favored  by  the  courts ;  and  if  there  be  any  dispute  or  uncer- 
tainty in  the  case,  the  party  must  take  administration  with  the  will 
annexed. 

An  executor  may  be  appointed  solely,  or  in  conjunction  with  others; 
but,  in  the  latter  case,  they  are  all  considered  in  law  in  the  light  of  an 
individual  person. (rf)  Likewise,  a  testartor  may  appoint  several  persons 
as  executors  in  several  degrees — as  where  he  mates  his  wife  executrix, 
but  if  she  will  not,  or  cannot  be  executrix,  then  he  makes  his  son  ex- 
ecutor ;  and  if  his  son  will  not  or  cannot  be  executor,  then  he  makes  his 
brother,  and  so* on  :{e)  in  which  case,  the  wife  is  said  to  be  inslitated 
executor  in  the  first  degree,  B.  is  said  to  be  substituted  in  the  second 
degree,  C.  to  be  sicbstituied  in  the  third  degree,  and  so  on.(/)  It  must 
be  observed,  that  if  an  instituted  executor  once  accepts  the  office,  and 
afterwards  dies  intestate,  the  substitutes,  in  what  degrees  soever,  are 
all  excluded ;  because  the  condition  of  law  (if  he  will  not,  or  cannot  be 
executor)  was  once  accomplished  by  such  acceptance  of  the  instituted 
executor.(/7)  But  where^a  testator  appoints  an  executor,  and  provides 
that,  in  case  of  his  death^  another  should  be  substituted ;  on  the  death 
of  the  original  executor,  although  he  has  proved  the  will,  the  executor 
so  substituted  may  be  admitted  to  the  office,  if  it  appear  to  have  been 
the  testator's  intention  that  the  substitution  should  take  place  on  the 
death  of  the  original  executor,  whether  happening  in  the  testator's  life- 
time, or  afterwards.  (A) 

(z)  Brighiman  v.  Keighleyj  Oro.  EUz.  43.  However,  in  Grodolph.  (pt.  3,  ch.  3,  sec.  5,)  it  is 
laid  down  that,  if  the  testator  saj,  "If  my  son,  A.  6.,  marry  with  0.  D.,  lot  him  not  be  my 
executor,"  or  "one  of  my  executors,"  this  would  not  hold;  because  an  "executor  may  not  be 
instituted,  nor  the  office  of  executor  inferred,  onlybyconjecturals."  See  Wms.  onExrs.  211-12. 

(o)  FohoeU  V.  Stratford,  cited  3  PhiUim.  118. 

\h)  Prerog.  1803;  3  Phillim.  118.    See,  also,  CodardY.  SmWi,  Prcrog.  1799;  Id.  IIY. 

(c)  Wms.  on  Exrs.  213.  See,  also,  OrarU  v.  Lealie^  3  PhiUim.  116.  If  a  man  makes  J.  N. 
his  executor,  and  devises  goods  to  him,  and  to  W.  S.,  to  devise  for  his  soul,  W.  S.  is  executor 
of  these  goods  by  these  words,  as  well  as  J.  N.  is.  Bro.  Executors,  pi.  98.  See,  also,  Lynch 
v.  BeUew,  3  Phillim.  424;  In  the  Goods  of  Aird,  1  Hagg.  336 ;  Jn  tJie  Goods  of  Criagoan,  1 
Hagg.  548.  (d)  Toller,  37.    ^Qpost. 

(«)  Swinb.,  pt  4,  sec.  19,  pi.  ^ ;  Godolph.,  pt  2,  ch.  4,  sec.  1. 

{/)  The  substituted  executor  cannot  propound  the  will,  till  the  person  first  named  execu- 
tor has  been  cited  to  accept  or  refuse  the  office.    Smith  v.  Crofts,  2  Cas.  Temp.  Lee,  557. 

{(g)  Swinb.,  pt.  4,  sec.  19,  pL  10 ;  Godolph.,  pt  2,  ch.  4,  see.  2. 

(A)  Iti  the  Goods  of  LighUmf  1  Hkgg.  235;  Wms.  on  Exrs.  201-2. 
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210  OF  AN  EXECfUTOR  DB  SON  TORT. 

IN  WHAT  WATS  THE  APPOINTMENT  Of  EXECUTOR  MAT  BE  QUALIPIED. 

The  appointment  of  an  executor  may  be  either  absolute  or  qualified. 
It  may  be  absolute  when  he  is  constituted  certainly,  immediately,  and 
without  any  restriction  in  regard  to  the  testator's  effects,  or  limitation 
in  point  of  time.(i)  It  may  be  qualified,  by  limitations  as  to  the  time 
or  place  wherein,  or  the  subject  matters  wnereon,  the  office  is  to  be 
exercised ;  or  the  creation  of  the  office  may  be  conditional.(y) 

But  qualified  appointments  of  executors  are  extremely  uncommon  in 
this  state,  and  the  subject  is  not  deemed  one  warranting  extended 
comment  in  these  pages. 

OP  THE  TRANSMISSION  OP  THE  APPOINTMENT  OP  EXECUTOR. 

Although  the  executor  cannot  assign  the  executorship, (i)  yet  it  was 
formerly  Sie  law  that  the  interest  vested  in  him  by  the  will  of  the  de- 
ceased might,  generally  speaking,  be  continued  and  kept  alive  by  the 
will  of  the  executor ;  so  that,  if  there  was  a  sole  executor  of  A.,  the 
executor  of  such  executor  was,  to  all  intents  and  purposes,  the  execu- 
tor and  representative  of  the  first  testator.(Z)  But  this  is  now  expressly 
abolished  by  statute,  the  Eevised  Statutes  providing  on  the  subject  as 
follows : 

Sec.  17.  No  executor  of  an  executor  shall,  as  such,  be  authorized  to 
administer  on  the  estate  of  the  first  testator ;  but,  on  the  death  of  the 
sole  or  surviving  executor  of  any  last  will,  letters  of  administration 
with  the  will  annexed,  of  the  assets  of  the  first  testator  left  unadminis- 
tered,  shall  be  issued  in  the  manner  and  with  the  authority  hereinafter 
provided.(m) 

Sec.  11.  An  executor  of  an  executor  shall  have  no  authority  to 
commence  or  maintain  any  action  or  proceeding  relating  to  the  estate, 
effects  or  rights  of  the  testator  of  the  first  executor,  or  to  take  any 
charge  or  control  thereof  as  such  executor.(n) 

OP  AN  EXECUTOR  DB  SON  TORT. 

Formerly,  if  one,  who  was  neither  executor  nor  administrator,  inter- 
meddled with  the  goods  of  the  deceased,  or  did  any  other  act  charac- 
teristic of  the  office  of  executor,  he  thereby  made  himself  what  was 
'  called,  in  the  law,  an  executor  of  his  own  wrong,  or,  more  usually,  an 
executor  de  son  tort{o) 

(♦)  Toller,  36;  Swinb.,  pt,4,  sec.  17,  pL  1;  Wentw.  Off.  Ex.  (14th  ed.)  22. 

(jf)  Wms.  on  Exre.  217.  (k)  BedtU  v.  ConsiabU,  Vaugh.  182. 

U)  See  Wma  on  Exrs.  222-3,  and  authorities  cited. 

(m)  2  R.  S.  71 ;  3  R.  S.  (6th  ed.)  156.  Por  the  manner  of  issuing  letters  of  administration 
with  the  will  annexed,  see  post^  oh.  4. 

(n)  2  R  S.  448 ;  3  R.  S.  (5th  ed.)  747. 

\o)  '*  The  definition  of  an  executor  de  son  lort^  by  Swinburne,  Godolphin  and  Wentworth, 
is  in  the  same  words,  viz.,  "  He  who  takes  upon  himself  the  ofiSoe  of  executor  by  intrusion, 
not  being  so  constituted  by  the  deceased,  nor,  for  want  of  sijch  constitution,  substituted  by 
the  (Ecclesiastical)  Court  to  administer."  Swinb.,  pt.  4,  sec.  23,  pL  1 ;  Godolph.,  pt.  2,  ch.  8, 
sec.  1 ;  Wentw.  OS.  Ex.  (14th  ed.)  ch.  14,  p.  320.  But  the  term  is,  in  the  older  books, 
sometimes  applied  to  a  lawful  executor,  who  mal-administers ;  as,  by  the  Lord  Dyer,  in  Stokea 
V.  Forter,  Dyer,  167  a."    Wms.  on  Exra.  226.    See  Givers  v.  Higgins^  4  McCord,  286. 
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"When  a  man  had  so  acted  as  to  become,  in  law,  an  executor  de  son 
(art,  he  thereby  rendered  himself  liable,  not  only  to  an  action  by  the 
rightftil  executor  or  administrator,  but  also  to  be  sued  as  executor  by 
a  creditor  of  the  deceased,  or  by  a  legatee ;  for  an  executor  de  son  tort 
had  all  the  liabilities,  though  none  of  the  privileges,  that  belong  to  the 
character  of  executor.(p) 

But  now,  an  executor  de  son  tort,  in  the  sense  of  the  old  law,  is 
probably  not  known  to  the  law  of  this  state.  By  the  Eevised  Statutes, 
it  was  enacted  as  follows : 

Sec.  78.  [Sec.  60.]  Every  person  who  shall  take  into  his  possession 
any  of  the  assets  of  any  testator  or  intestate,  without  being  thereto  duly 
authorized  as  executor,  administrator  or  collector,  or  without  authority 
from  the  executor,  administrator  or  collector,  shall  be  liable  to  account 
for  the  full  value  of  such  assets  to  every  person  entitled  thereto,  and 
shall  not  be  allowed  to  retain  or  deduct  from  such  assets  for  any  debt 
due  to  him.(2) 

Sea  17.  No  person  shall  be  liable  to  an  action  as  executor  of  his 
own  wrong,  for  having  received,  taken,  or  interfered  with,  the  property 
or  effects  of  a  deceased  person ;  but  shall  be  responsible  as  a  wrong- 
doer in  the  proper  action  to  the  executors,  or  general  or  special  admin- 
istrators of  sucn  deceased  person,  for  the  value  of  any  property  or 
effects  so  taken  or  received,  and  for  all  damages  caused[  by  his  acts  to 
.the  estate  of  the  deceased.(r) 

Under  these  provisions  of  the  statutes,  no  one  can  be  liable  to  an 
action,  or  to  account  to  the  next  of  kin,  as  an  executor  of  his  own 
wrong.  Where  persons  have  received  and  disposed  of  the  property  of 
a  testator,  without  haying  been  duly  appointed  his  executors,  or  duly 
authorized  to  act  as  such,  they  are  liable  to  his  personal  representa- 
tives, whenever  such  representatives  shall  have  been  appointed ;  but 
not  to  persons  claiming  to  be  next  of  kin  of  the  decedent  merely.  The 
proper  course  for  the  next  of  kin,  in  such  a  case,  is  to  procure  the  ap- 
pointment of  an  administrator,  and  have  a  suit  instituted  in  his  name, 
to  recover  the  property  from  any  person  into  whose  hands  it  may  have 
come,  and  who  has  converted  it  to  his  own  use.(5)  And  where  a  per- 
son named  as  one  of  the  executors  of  a  will,  but  who  omitted  to  qualify 
and  was  not  named  as  an  executor  in  the  letters  testamentary,  signed 
the  notice  of  appraisement  of  the  estate,  and  subscribed  and  swore  to 
the  affidavit  annexed  to  the  inventory ;  it  was  held,  that  he  was  not 
estopped  from  denying  that  he  was  executor,  and  that  the  surrogate 
could/  not  make  or  enforce  an  order  to  compel  him  to  account.(<) 

In  Thorpe  v.  A7nos,{u)  one  of  the  defendants,  alleging  a  donatio  mor- 
tis causa,  had  obtained  possession  of  some  $30,000,  money  of  the  tes- 
tator. There  being  no  evidence  to  sustain  the  gift,  the  person  who  had 
obtained  possession  of  the  money  was  held  responsible  as  a  wrong-doer^ 

(p)  Carmiehad  v.  Carmiokad^  1  Phillim.  0.  0. 103,  per  Lord  Cottenham.  See  Wms.  oa 
Exrs.  232. 

(q)  2  R.  a  81 ;  3  R.  a  (5th  ed.)  168.  (r)  Id.  449 ;  3  R.  a  (5th  ed.)  Y47. 

(*)  Muir  V.  Trustees  of  the  Leake  arid  Waits  OrpTian  House  and  others,  3  Barb.  Ch.  Rep.  477. 
See,  also,  Brown  v.  Broum,  1  Barb.  Sup.  Ct.  Rep.  195,  per  McCown,  V.  0. 

(0  Wever  y.  Marvin,  14  Barb.  Sup.  Ct  Rep.  376.  (u)  1  SandC  Ch.  Rep.  26. 
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r  '.  .  .•-,  I.-. •;  •  .tii  -.^'v-rH  *':<'^inier:'-LrT  jia-'i  c»r*^ii  'asuei  :o  Lra.  ['For 
f.,r'-  ".t'  t/,^  ',r^".«it^,  «f*e  A  ;t<*n.lix,  >>•:'.  ::>/  ^j.el*rt:-^rs  jet^tarjieatary 
rp»  ;"•,  yyr.  T^-i  .v/1  ar.  i  .-.-  irtl,  aTi'zr.r^nilT  is  -lie  :'~^irn::als  ot  ue  ex- 
*/.  .v,r^  A  -.  r.'.r  ^v  V>  '■il.vi.ilr.-^r  -jI'^  2":»'«i»,  io-.  •:!  tl._^  :e<r:v::r.  and  to 
*,/'-f-  ,V'.  .   •<  7*... :  a-.'i  w  haa  noc  c*f:eti  lie  pri»:t:«:e  :o  ai-T-ex  to  laem  a 

>  ..*;  ■*  ,rT^'7''*>i  V:''.r«i  ^-r.orn  :?.e  win  =^^11  Lit?  '-reen.  proveii  lias  ex- 
f%.  .*.f^,  j  ,r,'i<\.('f':.%  Xf>  \?^^.e  t/.e  le^^rs  testameni^rv.    Tlie  staiatory 

>^'^%  22.  'S/'/r.  2"^.]  When  any  will  of  personal  pn?^*?rtv  shall  haTC 
W'l  ^fTfyVf'A  \/':  .T*:  an  J  aurro^'ate  harln?  j  iri^i.c::  »!X  the  jurisdictioa 
ov'-r  ''^r '  xf'/"/^  n.  ar/1  the  pov/er  of  srar.tiri' !  :r''r^  t,:^a:^>?atary,  and 
f4  ;»^lr/»  'li'tnt'/n  with  the  will  annexed^  wit'a  ad  powers  incidental 
i\,tff'.Uf  p,'uu\\  ^j  cxcrcivyl  cxcluflivelv  bv  the  5^irr«:'j.i:e  who  first  took 
tf.'T  pr'//f  of  f?»;.'ri  will;  and  no  other  sarr»»g:ite  iliall  have  power  to 
yt,tui  UiU'Ti^  of /'I'l.r.i.iif'.Jration  npon  ihe  estate  of  «:i.jh  teatator.i^) 

A  fi^I,  ;i«  h?ia  ftlr^-n^ly  apf)earefl,  the  probate  of  a  will  of  personal  prop- 
f  t^y,  \hk(\u  by  ft  H'jfTo^^'tte  having  jurisdiction,  is  conclusive  evidence 
ol  tiM?  yi\\\(l\iy  of  th';  will  until  such  probate  be  reversed  or  revoked^ 
or  IIk'  will  l;c  rl^jdarnd  void.(2) 

*\  \}t\  'r.^\rv(}y,:\Uus  (/ourt  is,  therefore,  except  in  those  cases  in  which 
til'-  r.iipn'rno  Court  hjia  jurisdiction  to  take  the  proof  of  wills  of  per- 

iv)  Vtu  Wrrm  f;n  \',xm.  VtTy.  (w)  Kirtland's  Surrogate,  (ed.  1S35,)  p.  46, 

in  '^  H.  R  n'i;  H  H.  H.  (0th  ficL)  306;  Ante,  p.  31. 

iu)  2  U  H.  1)0,  in  I  a  II,  H.  (nth  od.)  141. 

Cij  Auh',  p.  |»H;  3  U.  H.  00,  01 J  3  B.  8.  (5th  ed.)  142,  sec.  23  [sec  29]. 
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sonal  property,(a)  the  only  court  in  whichi  the  validity  of  wills  of  per- 
sonalty, or  of  any  testamentary  paper  whatever  relating  to  personalty, 
can  be  established  or  disputed.(6)  Equity,  indeed,  considers  an  execu- 
tor as  trustee  for  the  legatees  in  respect  to  their  legacies,  and,  in  certain 
cases,  as  trustee  for  the  next  of  kin  of  the  undisposed  surplus;  and  as 
all  trusts  are  the  peculiar  objects  of  equitable  cognizance,  courts  of 
equity,  will  compel  the  executor  to  perform  these,  his  testamentary 
trust^  with  propriety.  Hence,  although,  in  those  courts,  as  well  as  iu 
courts  of  law,  tne  seal  of  the  Surnjgate's  Court  is  conclusive  evidence 
oi  the  factum  of  a  will  of  personal  property,(c)  an  equitable  jurisdiction 
has  arisen  of  construing  tne  will,  in  order  to  enforce  a  proper  perform- 
ance of  the  trusts  of  the  executor.  The  courts  of  equity  are,  accord- 
ingly, sometimes  called  courts  of  construction,  in  contradistinction  to 
the  Surrogate's  Court;  which,  although  ^they  also  are  courts  of  con- 
struction, are  the  only  courts  of  probate.((iJ 

The  consequence  of  this  exclusive  jurisdiction  in  the  Surrogate's 
Court  is,  that  an  executor  cannot  assert  or  rely  on  his  right  in  any 
other  court,  without  showing  that  he  has  previously  established  it  in 
the  Surrogate's  Court  :(e)  the  usual  proof  of  which  is,  the  production 
of  the  letters  testamentary  or  of  the  probate.  In  other  words,  nothing 
but  the  probate,  or  letters  testamentary,  (or  letters  of  administration 
with  the  will  annexed,  when  no  executor  is  therein  appointed,  or  the 
appointment  of  executor  fails,)  or  other  proof  tantamount  thereto,  of 
the  admission  of  the  will  in  the  Surrogate's  Court,  is  legal  evidence  of 
the  will  in  any  question  respecting  personalty.(/) 

It  may  be  added,  that  a  person  named  in  a  will  as  an  executor,  who 
omits  to  qualify,  and  is  not  named  in  the  letters  testamentary,  is  super- 
seded thereby,  and  has  no  power  or  authority  whatever  as  executor.  (^) 

OF  THE  GRANTING  OP  THE  LETTERS  TESTAMENTARY. 

The  probate,  or  letters  testamentary,  is,  however,  merely  operative 
as  the  authenticated  evidence,  and  not  at  all  as  the  foundation  of  the 
executor's  title,  for  he  derives  all  his  interest  from  the  will  itself,  and 
the  property  of  the  deceased  vests  in  him  from  the  moment  of  the  tes- 
tator's death.  Hence,  the  probate,  when  produced,  is  said  to  have 
relation  to  the  time  of  the  testator's  death.(A) 

The  present  purpose  is  to  treat  of  the  granting  of  the  letters  testa- 
mentary.   Those  terms  are,  in  this  chapter,  to  be  understood  in  the 


(«)  See  anit,  pp.  194r^^. 

(b)  See  Fonblanq.  Treat  on  Eq.,  pt  2,  ch.  1,  sec.  1,  noU  a;  Bae.  Abr.,  Ezra.  (E.)  1 ;  Cka- 
eoyne  v.  Chandler^  2  Cas.  Temp.  Lee,  211 ;   Vanderpod  agst.  Van  VaUcenburgli,  2  Seld.  190. 

ic)  See  ante,  p.  188.  {d)  See  Wms.  on  Exrs  253,  254 ;  Ante,  pp.  24, 188. 

(e)  See  Hena^a  case,  9  Co.  38  a;  Wentvir.  Off.  Ex.  (14th  ed.)  83.  Treat  on  Eq.,  book  4, 
pt  2,  ch.  1,  sec.  2 ;  Gfumnier  y.  Chaunter,  11  Vio.  Abr.  205. 

(/)  Bex  y.  Uetheraeal,  4  T.  R.  260.  If  a  will  be  made  in  a  foreign  country,  and  proved 
there,  disposing  of  goods  in  England,  the  executor  cannot  have  action  on  such  probate,  but 
most  prove  the  will  there,  {Lee  v.  Moore,  Palm.  165 ;  Iburion  v.  Flower,  3  P.  Wms.  370 ; 
Wms.  on  Exrs.  239 ;)  and  the  law  is  the  same  here.  Lawrence  v.  Lawrence,  3  Barb.  Ch.  Rep. 
91 ;  STxUh  V.  Webb,  1  Barb.  Sup.  Ct  Rep.  230.    See,  also,  Broton  v.  Brown^  1  Barb.  Ch.  R.  189. 

^)  See  2  R.  S.  71,  sec.  15 ;  3  R.  S.  (5th  ed.)  156. 

(&)  WnuL  on  Exra.  255,  and  cases  cited. 
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peculiar  and  limited  sense  adopted  and  applied  in  the  Revised  Statutes. 
In  other  places,  as  the  words  probate  and  letters  testamentary  are  con- 
vertible terms,  they  will  be  used  indifferently. 

OF  THE  SURROGATE  WHO  MUST  ISSUE  THE  LETTERS  TESTAMENTARY. 

Besides  the  provision  of  the  statute  already  recited,(i)  specifying  the 
surrogate  who  shall  have  jurisdiction  to  issue  the  letters  testamentary, 
the  Eevised  Statutes  further  provide  as  follows : 

Sec.  1.  "When  any  will  of  personal  estate  ahall  have  been  duly  admit- 
ted to  probate,  the  surrogate  who  took  such  proof  shall  issue  letters 
testamentary  thereon,  to  the  persons  named  therein  as  executors,  who 
are  competent  by  law  to  serve  as  such,  and  who  shall  appear  and 
qualify.O') 

OP  THE  PERSONS  WHO  ARE  NOT  COMPETENT  BY  LAW  TO  SERVE  AS 

EXECUTORa 

The  general  rule  is,  as  has  already  been  stated,(i)  that  every  person 
may  be  an  executor ;  saving  such  as  are  expressly  forbidden.  Those 
persons  who  are  forbidden  are  declared  by  the  statute  as  follows : 

Sec.  3.  No  person  shall  be  deemed  competent  to  serve  as  an  execu- 
tor, who,  at  the  time  the  will  is  proved,  shall  be — 

1.  Incapable  in  law  of  making  a  contract,  (except  married  women ;) 

2.  Under  the  age  of  twenty-one  years ; 

8.  An  alien,  not  being  an  inhabitant  of  this  state ; 

4.  Who  shall  have  been  convicted  of  an  infamous  crime ; 

5.  Who,  upon  proof,  shall  be  adjudged  incompetent  by  the  surrogate 
to  execute  the  duties  of  such  trust,  by  reason  of  drunkenness,  improvi- 
dence, or  want  of  understanding. 

If  any  such  person  be  namea  as  the  sole  executor  in  any  will,  or  if 
all  the  persons  named  therein  as  executors  be  incompetent,  letters  of 
administration  with  the  will  annexed,  shall  be  issued,  as  hereinafter 
provided,  in  the  case  of  all  the  executors  renouncing.(i) 

Sec.  4.  No  married  woman  shall  be  entitled  to  letters  testamentary 
unless  her  husband  consent  thereto,  by  a  writing  to  be  filed  with  the 
surrogate ;  and,  by  giving  such  consent,  he  shall  be  deemed  responsible 
for  her  acts  jointly  with  her.(m) 

The  disqualifications  specified  in  the  first  three  subdivisions  of  the 
statute,  do  not  admit  of  any  comment.  With  respect  to  the  fourth 
subdivision,  it  should  be  observed  that  no  degree  of  legal  or  moral  guilt 
or  delinquency  is  sufficient  to  exclude  a  person  from  the  executorship, 
unless  such  person  has  been  actually  convicted  of  an  infamous  crime. 
And  the  conviction  intended  by  the  statute  must  be  upon  an  indict- 
ment, or  other  criminal  proceeding. (n)    And  if  the  applicant  has  been 

(i)  Ante,  p.  312;  2  R.  a  61 ;  3  R.  S.  (5th  ed.)  141,  sec.  22  [sec.  28}. 

0)  2  R.  S.  69 ;  3  R.  S.  (6th  ed.)  154.  (A;)  Ante,  p.  205. 

(i)  2  R.  S.  69 ;  3  R.  S.  (5th  ed.)  154.  (m)  Id. 

(n)  Coope  v.  Lowerre^  per  Chan.  Walworth,  1  Barb.  Ch.  Rep.  47.  See,  also,  Harriaon  t. 
McMdhon^  1  Bradf.  Surr.  Rep.  289;  iSL  C,  on  appeal,  10  Barb.  Sup.  Ct  Rep.  659 :  2  Selden^ 
443. 
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guilty  of  an  in&mous  crimen  the  surrogate  cannot  hold  it  a  bar,  unless 
the  record  of  his  conviction  be  produced.(a) 

The  improvidence  specified  as  a  disqualification  by  the  fourth  sub- 
division, is  that  want  of  care  or  foresight  in  the  management  of  property 
which  would  be  likely  to  render  the  estate  and  effects  of  the  testator 
unsafe,  and  liable  to  lie  lost  or  diminished  in  value  by  improvidence, 
in  case  administration  thereof  should  be  committed  to  such  improvident 
person.  The  principle  of  exclusion,  in  this  part  of  the  statute,  is  based 
upon  the  well  Known  fact  that  a  man  who  is  careless  and  improvident, 
or  who  is  wanting  in  ordinary  care  and  forecast  in  the  acquisition  and 
preservation  of  property  for  himself  cannot,  with  safety,  be  entrusted 
with  the  nianagement  and  preservation  of  the  property  of  others.(p) 
The  &ct  that  a  man  is  dishonest,  and  seeks  to  obtain  the  possession  of 
the  property  of  others  by  theft^  robbery,  or  fraud,  is  not  evidence  of 
his  providence  or  of  his  unprovidence.  The  surrogate  has  nothing  to 
do  with  the  immorality  of  tne  applicant's  occupation,  nor  can  vice  or 
moral  delinquency  of  themselves  oisqualify  a  person  to  act  as  executor. 
All  departures  in  conduct  from  the  principles  of  rectitude,  including 
all  abuses  of  trust,  are  unwise  and  inexpedient,  and,  therefore,  in  a 
certain  sense,  improvident ;  but  they  do  not  constitute  the  kind  of 
improvidence  which  the  legislature  had  in  view  in  this  enactment. 
A  very  careful,  shrewd,  and  money-making  person  may  be  guilty  of 
negligence  or  abuse  in  a  fiduciary  capacity,  but  such  a  person  is  not 
improvident  in  the  sense  of  the  statute.(j) 

There  are,  of  necessity,  degrees  of  improvidence,  from  the  extreme 
of  habitual  and  thoughtless  waste  and  extravagance,  to  occasional  or 
rare  improvidencies.  The  degree  requisite  to  sustain  the  exclusion  of 
a  man  who  seeks  to  be  an  executor,  must  be  such  as  to  render  him  "ud- 
compeient  to  execute  the  duties  of  the  trust."  A  man  grossly  negligent 
in  the  management  of  his  property  and  affairs,  and  in  the  contracting 
of  debts  by  indorsing  for  strangers,  or  for  men  without  visible  means 
of  payment)  may  nevertheless  not  be  improvident  to  such  a  degree  as 
to  render  him  incompetent  to  discharge  the  duties  of  an  executor.(r) 
The  term  "  improvidence"  refers  to  habits  of  mind  and  conduct  which 
become  a  part  of  the  man,  and  render  him  generally,  and  under  all 
ordinary  circumstances,  unfit  for  the  trust  or  employment  in  question.(5) 

Insolvency  does  not,  under  the  statute,  incapacitate  a  person  from 
being  appointed  an  executor.  It  is  not  always  evidence  of  improvi- 
dence, or  want  of  prudence.  Misfortune  will  ofien  overtake  and  ruin 
the  most  provident  and  prudent^(i)  Nor  will  indebtedness  to  the  estate 
render  the  person  named  as  executor  incompetent(w)  But  a  man  who 
follows  gambling  as  a  profession,  is,  from  the  very  nature  of  his  occu- 
pation, disqualified  by  reason  of  improvidence.(i;) 


(o)  1  Bradf.  Soir.  Rep.  289. 

(p)  Ooope  Y.  Lowtrre,  1  Barb.  Ch.  Rep.  47 ;  Emenon  y.  Bowers,  14  Barb.  Sup.  Ct  Rep.  658. 
fg)  Emerson  agst  Bowers,  4  Keman,  449,  454,  per  Comstock,  J. 
(r)  See  1  Barb.  Gb.  Rep.  45.  (s)  Emerson  agst  Bowers,  4  Kern.  449,  454. 

(Q  See  In  (he  Matter  of  the  estate  of  WUUam  Post,  deceased,  Law  of  Surrogates,  Ac.,  (1st 
ed.,)  Appendix  1. 

See  Churchia  r.  PrescoU,  2  Bradf.  Sarr.  Rep.  304. 

See  McMahon  v.  Harrison,  10  Barb.  Sup.  Ct  Rep.  659 ;  iSl  C.,  on  appeal,  2  Seld.  443. 
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A  married  woman  is  entitled  to  letters  testamentary  only  on  filing 
the  written  consent  of  her  husband  thereto,  and  then  he  becomes  re- 
sponsible for  her  acts  jointly  with  her. 

[For  form  of  consent  of  the  husband  to  the  issuing  of  letters  testa- 
mentary to  his  wife,  see  Appendix,  No.  23,] 

If,  after  letters  testamentary  issued  to  her,  the  executrix  marry,  it  is 
not  necessary  for  her  husband  to  file  a  written  consent  with  the  surro- 
gate, to  render  him  liable  for  her  acts  as  such  executrix.  The  above 
provision  only  applies  to  cases  where  the  executrix  is  a  ferM  covert^ 
when  she  applies  for  letters  testamentary.(u;) 

The  power  of  the  husband  of  a  married  woman  (executrix)  is  sub- 
stantially that  of  an  executor.  His  wife  cannot  act  without  his  con- 
currence, and  he  has  the  power  of  disposition  over  the  estate.  In  all 
proceedings  relative  to  the  estate,  eitner  the  party  moving,  or  the 
executrix,  may  set  up  the  joint  liability  of  the  executrix  and  her 
husband ;  and  the  husband  will  then  be  cited  jointly  with  his  wife,  to 
abide  the  orders  of  the  court  in  the  due  administi'ation  of  the  estate.(x) 
And  where  the  husband  of  a  married  woman  (executrix)  was  the  sur- 
viving partner  of  the  testator,  it  was  AeW  that  a  statement  of  the  part- 
nership affairs  was  incidentally  necessary  to  the  settlement  of  the 
accounts  of  the  estate,  and  that  th«  husband  of  the  executrix  must 
render  such  copartnership  account.(y) 

OF  THE  REMOVAL  OP  THE  DISABILITIES  IN  CERTAIN  CASES. 

Sec.  6.  K  the  disability  of  a  person  under  age,  or  being  an  alien,  or 
a  married  woman,  named  as  executor  in  any  will,  shall  be  removed 
before  the  execution  of  such  will  is  completed,  such  person  shall  be 
entitled,  on  application,  to  supplementary  letters  testamentary,  to  be 
issued  in  the  same  manner  as  the  original  letters,  and  shall  thereupon 
be  authorized  to  join  in  the  execution  of  such  will,  with  the  persons 
previously  appointed.(z) 

When  there  are  two  or  more  executors  named  in  the  will,  they  may 
severally  qualify  at  different  times,  from  choice ;  and  although  no  dis- 
ability exist  in  the  case,  and  the  proving  of  the  will,  on  the  application 
of  one  of  the  executors,  enures  to  the  benefit  of  all.  If  two  or  more 
executors  qualify  at  different  times,  the  second  and  subsequent  letters 
must  recite  the  issuing  of  the  first  or  previous  letters,  and  contain  a 
clause  committing  the  administration,  &c.,  to  the  one  newly  qualified, 
in  conjunction  with  him  or  them  to  whom  letters  have  already  been 
issued.    The  new  executor  takes  out  a  duplicate  of  the  probate. 

OF  TnE  TIME  WHEN  LETTERS  TESTAMENTART  MAT  BE  GRANTED— OP 
OBJECTIONS  TO  GRANTING  THE  SAME,  AND  OF  THE  DISPOSITION  OF 
SUCH  OBJECTIONS. 

Sec.  22.  Letters  testamentary  may  be  granted  at  any  time  after  the 
will  shall  be  proved,  unless  an  ajBidavit  shall  be  made  bv  a  widow, 
legatee,  next  of  kin,  or  creditor  of  the  testator,  setting  forth  that  such 

(«;)  Bunce  v.  Vandergrift,  8  Paige,  37 ;  Woodruff  y.  Cox,  2  Bradf.  Surr.  Rep.  153. 
(x)  Woodruff  M.  Cox,  2  Bradf.  Surr.  Rep.  153. 
(V)  Marrt  v.  Ginochia,  2  Bradf.  Surr.  Rep.  165. 
(c)  2  R.  &  70;  3  a  S.  (5th  ed.)  155. 
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person  intends  to  file  objections  against  the  granting  of  such  letters 
testamentary,  and  that  he  is  advised  and  believes  .that  there  are  just 
and  substantial  objections  to  the  granting  of  such  letters  to  the  execu- 
tors named  in  the  will,  or  some  one  or  more  of  them.  And  upon  filing 
such  affidavit  with  the  surrogate,  he  shall  stay  the  granting  of  letters 
testamentary  for  at  least  thirty  days,  unless  the  matter  shall  be  sooner 
disposed  of.(a) 

Sec.  6.  If  objections  be  made  by  any  creditor  of  the  testator,  or  any 
legatee,  relative,  or  other  person  interested  in  his  estate,  against  grant- 
ing letters  testamentary  to  one  or  more  of  the  persons  named  in  the 
will  as  executors,  the  surrogate  shall  inquire  into  such  objections ;  and 
if  it  appear  that  the  circumstances  of  any  person  named  as  such  ex- 
ecutor, are  such  that,  in  the  opinion  of  the  surrogate,  they  would  not 
afford  adequate  security  to  the  creditors,  legatees  and  relatives  of  the 
deceased,  for  the  due  administration  of  the  estate,  he  may  refuse  letters 
testamentary  to  any  such  person,  until  he  shall  give  the  like  bond  as 
is  required  by  law  of  administrators  in  cases  of  intestacy. (J) 

Under  these  provisions  of  the  statutes,  if  the  circumstances  of  the 
executor  are  such  as  not  to  afford  adequate  security  for  the  faithful 
discharge  of  his  trust,  and  the  objection  is  made  by  a  person  interested 
in  the  estate,  the  surrogate  is  bound  to  require  security  from  the  exec- 
utor ;  and  it  is  not  material  to  inquire  whether  the  testator  was  aware 
of  the  want  of  responsibility  in  the  executor  at  the  time  of  making  the 
will :  for,  if  the  testator  has  been  so  improvident  as  to  commit  the 
administration  of  his  estate  to  one  of  insufficient  security  for  the  due 
discharge  of  his  trust,  the  court  must  interfere  for  the  protection  of  the 
estate  against  the  effects  of  such  improvidence.  And  wnere  it  is  proved 
or  admitted  that  the  person  named  as  executor  is  about  to  remove 
from  the  state,  the  surrogate  must  require  security  from  him,  although 
the  directions  of  the  will  are  that  the  executor  remove,  with  the  prop- 
erty bequeathed,  into  another  state.(c) 

The  affidavit  of  intention  to  file  objections  should  set  forth  that  the 
party  is  widow,  next  of  kin,  or  creditor  of  the  deceased,  or  a  legatee 
under  his  will,  as  the  case  may  be,  and  that  he  or  she  is  advised  and 
believes  that  there  are  just  and  substantial  objections  to  the  granting 
of  letters  testamentary  to  the  executor  or  executors  named  in  the  will. 
Thirty  days  are  allowed,  after  having  filed  the  affidavit,  within  which 
to  file  the  objections  and  dispose  of  the  matter;  and  within  that  period, 
until  the  objections  are  filed,  all  proceedings  are  stayed.  If  the  objec- 
tions be  not  filed  within  the  thirty  days,  the  letters  testamentary  issue, 
of  course.  And  if,  when  filed  within  the  thirty  days,  the  matter  is  not 
disposed  of  at  the  expiration  of  that  period,  if  the  objecting  party  pros- 
ecute the  matter  with  diligence,  the  surrogate  will  stay  the  issuing  of 
the  letters. 

The  objections  should  distinctly  state  every  ^ound  of  complaint 
which  the  objector  mav  have  against  the  granting  of  the  letters  to 
the  person  applying  therefor.      They  may  include  any  disability 

(a)  S.  L.  1837,  628 ;  3  R.  a  (5th  ed.)  16i,  aeo.  2. 

(b)  2  R  a  70;  3  R.  S.  (Sthed.)  155.  Forfbrmof  thebondofadmiziistratora,  see  post^  ch. i. 

(c)  Wood  v.  Wood,  4  Paige,  299. 
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comprehended  in  the  above-quoted  section,  numbered  3,  and,  upon 
any  such  disability  being  established,  letters  must  be  refused.  The 
above-cjuoted  section,  nimibered  6,  simply  provides  for  a  bond  being 
taken  m  the  single  case  of  the  inadequate  security  of  the  person 
named  as  executor.  And  if  the  objection  be  on  that  ground,  such  par- 
ticulars as  to  the  situation  and  value  of  the  estate  of  the  decedent,  and 
the  pecuniary  circumstances  of  the  executor  or  executors  should  be 
stated  oa  prinui  facie^  to  render  it  probable  that  the  estate  of  the  testa* 
tor  will  not  be  safe  in  their  hands.(cQ 

The  statute  authorizes  a  creditor  to  file  an  affidavit  of  intention  to 
oppose  the  grant  of  letters ;  but  whether  the  objector  is  a  creditor,  is 
the  subject  of  proof  not  regulated  by  the  statute,  and- not  determined 
conclusively  by  the  affidavit.  If  the  party  state,  on  oath,  in  the  first 
instance,  that  he  is  a  creditor,  that  will,  prima  fade^  justify  staying  the 
grant  of  letters.  But  if  the  executor  come  in  and  allege  imorance  of 
the  debt,  or  deny  it  and  ask  that  the  interest  or  claim  of  the  objector 
be  more  particularlv  stated,  the  objector  will  be  compelled  to  set  forth 
sufficient  to  show  tne  nature  and  basis  of  the  demand.  It  will  there- 
fore be  the  better  course  to  indicate,  in  his  affidavit,  in'  the  first  in- 
stance, the  grounds  on  which  he  claims  to  be  a  creditor.(e) 

And  with  respect  to  other  parties  objecting,  a  positive  allegation  of 
interest  is  required ;  and  if  facts  are  stated  on  oath,  sufficient,  if  uncon- 
troverted,  to  show  a  legal  interest,  the  merits  of  the  claim  will  not  be 
tried  before  entertaining  the  application.  But  when  the  right  of  the 
party  to  intervene  is  denied,  he  must  show  distinctly  how  his  interest 
-arises,  so  that,  on  the  facts  as  he  alleges  them,  the  surrogate  may  see 
whether,  on  his  own  showing,  he  possesses  a  sufficient  leg^  intere8t(/) 

Upon  filing  the  objections,  the  surrogate  proceeds  to  inquire  into  the 
same,  and  if  duly  prosecuted,  they  operate  as  a  caveat^  and  will  stay 
the  issuing  of  letters  until  they  are  removed  or  dismissed.  The  prac- 
tice on  the  investigation  is  not  pointed  out  bv  the  statute.  It  may  be 
ex  parte,  as  the  statute  does  not  prescribe  otherwise ;  but,  unless  Doth 
parties  voluntarily  appear  before  the  surrogate,  the  course  is  for  either 
to  obtain  an  order,  requiring  the  other  to  appear  before  the  surrogate 
within  a  reasonable  time,  and  proceed  with  the  inquiry. 

The  statute  directs  that)  on  filing  the  affidavit  of  intention  to  object, 
the  surrogate  "  shall  stay  the  granting  of  letters  testamentary  for  at 
least  thirty  davs,  unless  the  matter  shdl  be  sooner  disposed  oi,{g)  It 
is  clear,  there&re,  that  the  matter  may  be  disposed  of  before  the  expi- 
ration of  thirty  days;  and,  no  specinc  time  being  allowed  to  file  the 
objections,  the  whole  proceeding  is  under  the  control  of  the  surrogate. 
K  the  executor  comes  in  and  demands  the  exhibition  of  the  objections, 
and  there  appears  no  reaBonable  ground  for  delay,  it  is  competent  to 
order  the  objections  to  be  filed,  to  hear  the  allegations  of  the  parties, 
and  determine  the  case  within  thirty  days.(A) 

The  parties  having  appeared,  witnesses  are  examined,  the  same  as 


d)  See  CMegrove  y.  Sortonj  11  Paige,  263. 

e)  Burweli  v.  ShaWy  2  Brad£  Surr.  Bep.  322.  (/)  Id. 
)  Laws  1837,  ch.  460,  sea  22 ;  3  R.  S.  (6th  ed.)  164^  sec.  2 ;  Ante,  p.  217. 

h)  See  BunoeU  v.  ShaWf  2  BradC  8urr.  Rep.  322. 


OF  THE  BXECUTOR'fl  OA.TH.  219 

in  other  cases.  If  the  objector  feil  to  appear,  the  objections  will  be 
dismissed,  and  the  letters  testamentary  will  issue.  K  the  person  named 
as  executor  make  de&ult,  the  surrogate  will  then  inquire  into  the  ob- 
jections exparte^  and  decide  upon  the  merits  of  the  same.  A  decree 
must  be  entered  in  conformity  with  the  surrogate's  decision. 

[For  forms  of  affidavit,  objections,  orders  to  appear,  and  decree,  see 
Appendix,  No.  24.] 

OP  GRANTING  LETTERS  TESTAMENTARY  TO  NON-RESIDENTa 

Sec.  7.  If  any  person,  applying  for  letters  testamentary,  shall  be  a 
non-resident  of  the  state,  such  letters  shall  not  be  granted  until  the 
applicant  shair  give  the  bond  as  is  required  by  law  of  administrators 
in  cases  of  intestacy.(Z) 

[For  form  of  the  bond,  see  Appendix,  No.  83.] 

OF  THE  IXECUTORS  OATH. 

Sec.  13.  Before  any  letters  testamentary  shall  issue  to  any  executor, 
he  shall  take  and  subscribe  an  oath  or  affirmation  before  the  surrogate, 
or,  in  cases  of  sickness  or  other  inability  to  attend  the  surrogate,  before 
any  officer  authorized  to  administer  oaths,  that  he  will  faithfully  and 
honestly  discharge  the  duties  of  an  executor ;  which  oath  shall  be  filed 
in  the  office  of  the  surrogate.(7*) 

By  the  59th  section  of  the  Act  of  18S7,(i)  the  oath  of  office  of  exec- 
utors may  be  administered  by  the  surrogate,  or  by  any  commissioner 
of  deeds,  or  judge  of  county  courts.  An(^  by  chapter  173  of  the  Laws 
of  1849,(Z)  the  clerk  or  clerks  of  the  surrogate  of  the  county  of  Kings, 
appointed  in  pursuance  of  that  act ;  and,  by  chapter  201  of  the  Laws 
of  1850,  the  assistants  appointed  by  the  surrogate  of  the  county  of  New 
York,  have  authority  to  administer  this  oath.(w)^ 

This  oath  is  not  usually  taken  until  after  the  will  has  been  proved. 
As  it  is  prospective  in  its  terms,  and  as  the  probate  relates  to  tne  time 
of  the  death  of  the  testator,  there  would  seem  to  be  nothing  improper 
in  its  being  taken,  whether  the  will  has  been  proved  or  not.  The 
qualification  would  probably  be  equally  valid  after  the  will  had  been 
admitted  to  probate,  although  the  executor  had  been  sworn  in  pre- 
viously.    [For  form  of  the  executor's  oath,  see  Appendix,  No.  27.] 

The  letters  testamentary  issue  in  the  name  of  the  people  of  this  state, 
are  tested  in  the  name  of  the  surrogate,  and  signed  by  nim,  and  sealed 
with  his  seal  of  office,  and  are  recorded  in  a  book  provided  for  that 
purpose.(w)    A  certificate  of  the  record  is  annexed  to  the  letters. 

[For  the  form  of  the  letters,  with  the  certificate  of  record,  see  Ap- 
pendix, No.  28.] 

(t)  2  B.  S.  70 ;  3  R  S.  (6th  ed.)  155.    For  fonn  of  the  bond,  see  post^  ch.  4. 

0)  2R.S.  71;  3B.a  (5th  ed.)  156.  By  chapter  223  of  the  Laws  of  1833,  p.  306,  this 
oath,  in  Snfiblk  oountj,  may  be  taken  before  any  officer  authorized  to  administer  oaths. 

{k)  a  L.  1837,  534;  3  R.  S.  (5th  ed.)  171,  sec.  18. 

\l)  S.  L.  1849,  235 ;  1  R.  S.  (5th  ed.)  881,  sec.  190. 

(m)  &  L.  1850,  p.  384;  1  R  a  (5th  ed.)  894,  sea  281.  See  cmiA,  pp.  17, 18. 

(n)  2  R.  a  80,  sees.  55,  58;  3  R.  S.  (5th  ed.)  167 ;  2  R.  a  222,  sec.  7 ;  3  B.  a  (5th  ed.) 
365.    See  aniCj  pp.  27,  31,  32. 
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The  following  section  of  the  statute  may  here  be  adverted  to : 
Sec.  15.  Every  person  named  in  a  will  as  executor,  and  not  named 
as  such  in  the  letters  testamentary,  or  in  letters  of  administration  with 
the  will  annexed,  shall  be  deemed  to  be  superseded  thereby,  and  shall 
have  no  power  or  authority  whatever,  as  such  executor,  until  he  shall 
appear  and  qualify.(o) 

Limited  probates  are  almost  entirely  unknown  in  practice  in  this 
state.  The  court  may  grant  a  limited  probate,  where  the  testator  has 
limited  the  executor.  And  it  is  laid  down,  that  if  a  man  makes  and 
appoints  an  executor  for  one  particular  thing  only,  as  touching  such  a 
statute  or  bond,  and  no  more,  and  makes  no  other  executor,  he  dies  in- 
testate as  to  the  residue  of  his  estate,  and  as  to  this  specialty  only  shall 
have  an  executor,  and  must  have  a  will  proved ;  but  in  case  he  makes 
another  will  for  the  residue  of  his  estate,  there  must  be  two  wills 

})roved.  However,  where  there  is  an  executor  appointed  without  any 
imitation,  the  court  can  only  pronounce  for  the  will,  or  for  an  absolute 
intestacy.  It  cannot  pronounce  the  deceased  to  be  dead  intestate  as  to 
the  residue,  though  the  executor  may  eventually  be  considered  only  as 
a  trustee  for  the  next  of  kin.(p) 

^  The  probate  of  a  will  of  a  feftM  covert  should  not  be  general,  but 
limited  to  the  property  over  which  she  has  a  disposing  power ;  and  her 
husband  will  be  entitled  to  have  a  grant  of  administration  coeterorum.{q) 
So,  in  general  cases,  if  the  will  oe  limited  to  any  specific  eflfects  of 
the  testator,  the  probate  shall  also  be  so  limited,  and  an  administratio 
ccBterorum  granted.(r) 

OF  THE  EXECUTOR»S  REFUSAL  OR  AOCBPTANCB  OF  THE  OFFICE.  AND  OF 
RENUNCIATION  BT  A  PERSON  NAMED  AS  EXECUTOR. 

The  office  of  executor  being  a  private  one  of  trust  named  by  the 
testator,  and  not  by  the  law,  the  person  nominated  may  refuse,  though 
he  cannot  assign,  the  office  ](s)  ana,  even  if  in  the  lifetime  of  the  testator 
he  has  agreed  to  accept  the  office,  it  is  still  in  ,his  power  to  recede.(i) 
But,  though  the  executor  cannot  be  compelled  to  accept  the  executor- 
ship whether  he  will  or  not,  yet  provision  is  made  by  the  Kevised 
Statutes  for  summoning  the  person  named  as  executor  iJefore  the  sur- 
rogate, to  the  intent  that  he  may  qualify  as  executor,  or  be  deemed  to 
have  renounced  the  appointment.  The  following  are  the  sections  of 
the  statute  relating  to  this  subject : 

Sec.  9.  If  any  person  named  as  executor  shall  not  appear  to  qualify 
and  take  upon  himself  the  execution  of  a  will,  within  thirty  days  after 

(o)  2  R.  S.  Vl ;  3  R.  a  (6th  ed.)  156. 

ip)  See  Wm&  on  Ezra.  334,  and  cases  cited.    Burger  y.  EtUf  1  Bradf.  Surr.  Rep.  360,  374 

(q)  Wma  on  Ezrs.  336,  and  cases  cited.  Bat  letters  testamentary  issued  by  the  surrogate 
of  the  county  of  New  York,  of  the  wills  of  married  women,  made  under  a  power,  have  not 
heretofore  been  in  anywise  diflbrent  from  those  issued  of  the  wills  of  other  persons. 

(r)  Wms.  on  Exrs.  337 ;  Toller,  68.  See,  also,  as  to  limited  appointment  of  an  executor, 
Breath  and  wife  y.  Brent,  3  Dana,  130. 

■  (s)  Bac.  Abr.,  Exrs.  (E.)  9.    See  DoiigUu  v.  Ihrrest,  4  Bingh.  704,  in  the  judgment  of 
Best,  C.  J. 

(0  Doyle  Y.  Blake,  2  Scho.  and  Lof.  339;  Wms.  on  Ezra.  241.  A  person  named  as  ex- 
ecutor may  delay  taking  out  letters  at  his  pleasure,  smd,  unless  he  has  renounced,  or  objec- 
tions be  taken  against  hhn,  he  will  be  entitled  to  them  at  any  time,  on  duly  qualifiruig- 
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the  same  was  proved,  and  shall  not  have  renounced,  the  surrogate 
shall,  on  application  of  any  other  executor,  or  of  the  widow,  or  any  of 
the  next  of  kin,  or  any  legatee,  or  creditor  of  the  testator,  issue  a  sum- 
mons, directed  to  such  executor,  requiring  him  to  appear  and  qualify 
within  a  certain  time  therein  to  be  limited,  or  that,  m  default  thereof 
he  will  be  deemed  to  have  renounced  the  said  appointment.(w) 

Sec.  10.  If  the  person  to  whom  such  summons  is  directed,  reside 
within  this  state,  it  shall  be  served  personally  on  him,  at  least  fourteen 
davs  before  the  time  limited  therein  for  him  to  appear.  And  if  he  re- 
side or  be  out  of  the  state,  or  his  residence  be  unknown,  such  summons 
may  be  served  by  publishing  it  in  the  state  paper,  for  at  least  six  weeks 
before  the  time  therein  specified  for  such  person  to  appear. 

Sec.  11.  In  case  sickness  or  other  accident,  or  any  reasonable  cause 
exist,  to  prevent  the  attendance  of  such  person,  upon  the  same  being 
proved  to  the  surrogate,  he  may,  in  his  discretion,  allow  a  further  time 
for  such  person  to  appear  and  qualify.(t;) 

Sec.  12.  If  any  person  so  notified  shall  not  appear  according  to  the 
tenor  of  such  summons,  or  within  the  time  allowed  by  the  order  of  the 
surrogate,  and  qualify  as  an  executor,  by  taking  an  oath  and  giving  a 
bond,  if  one  shall  have  been  required,  he  shall  be  deemed  to  have  re- 
nounced the  appointment  of  executor,  and  the  surrogate  shall  there- 
upon enter  an  order,  reciting  the  said  summons,  the  proof  of  the  service 
thereof,  and  such  subsequent  order,  allowing  time,  if  any  was  made,  and 
the  neglect  of  such  person  to  appear  and  qualify,  and  declaring  and  de- 
creeing that  such  person  has  renounced  his  appointment  as  such  ex« 
ecutor.(w) 

A  party  having  filed  objections  to  the  granting  of  letters  to  a  person 
named  as  executor,  may,  under  these  provisions,  after  the  expiration  of 
thirty  days  from  the  proving  of  the  will,  compel  the  person  named  as 
executor  to  appear  before  the  surrogate,  and  thus  determine  his  quali- 
fications for  the  duties  of  executor,  or  obtain  a  decree  that  he  has 
renounced  the  appointment. 

[For  forms  of  application  and  proceedings  under  these  sections,  see 
Appendix,  No.  2  6. J 

\V here  a  legatee,  or  other  person  interested  in  the  personal  property 
under  a  will,  desires  to  realize  such  legacy  or  interest,  and  the  exec  a  tor 
neglects  or  refuses  to  prove  the  will  or  qualify,  he  must  prove  the  will 
before  the  proper  surro^te,  according  to  the  pifovisions  of  the  statutes 
which  were  considered  in  the  last  preceding  chapter, (cc)  and  then  obtain 
a  summons,  and  take  proceedings  under  these  sections.  If  the  execu- 
tor still  fails  to  qualify,  he  will  procure  the  decree  declaring  that  the  ex- 
ecutor has  renounced  his  appointment.  He  will  then  make  an  applica- 
tion for  the  appointment  of  an  administrator  with  the  will  annexed.(y) 

(tt)  2  R.  S.  TO  ;  3  R.  S.  (5th  ed.)  155.  (v)  Id.  Tl ;  3  R.  S.  (5th  ed.)  156.  (w)  Id. 

(a?)  Ante,  pp.  147, 149;  S.  L.  1837,  ch.  460,  sees.  4  and  5 ;  3  R.  S.  (6th ed.)  146,  sees.  49,  50. 

(y)  This  is  the  meaniag  of  the  remark  of  the  chanceUor  ia  Brown  y.  Broum^  (1  Barh.  Ch. 
Rep.  189,  214,)  where  certain  stocks  were  held  in  this  state  bj  a  citizen  of  another  state  at 
the  time  of  his  death,  and  who  died  in  that  state,  leaving  a  will  executed  there  which  the 
executors  had  not  proved  here,  and  the  chancellor  said,  *'The  only  remedy  of  the  complain- 
ant, as  one  of  the  residuary  legatees,  if  he  wished  ^o  obtain  the  proceeds  of  such  stocks,  and 
the  dividends  accrued  thereon,  after  the  debts  and  general  legadea  of  the  testator  had  been 
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A  person  named  as  executor  may  also  decline  the  office  by  express 
renunciation.    The  statute  provides  as  follows : 

Sec.  8.  Any  person  named  as  executor  in  a  will,  may  renounce  such 
appointment,  by  an  instrument  in  writing,  under  his  hand,  attested  by 
two  witnesses ;  and,  on  the  same  being  proved  to  the  satisfkction  of  the 
surrogate  who  took  proof  of  the  will,  it  shall  be  filed  and  recorded  by 
him.(z) 

SFor  form  of  renunciation,  see  Appendix,  No.  25.]     Eenunciations 
[  their  proofe  are  recorded  by  the  surrogate  in  a  book  by  them- 
selves. 

An  executor  cannot  in  part  refuse.  He  must  refuse  entirely,  or  not 
at  all.(a) 

THE  CONSEQUENCES  OF  RENUNCIATION  BY  AN  EXECUTOR. 

An  executor  who  has  renounced,  may,  at  any  time  before  the  issuing 
of  administration  with  the  will  annexed,  retract  his  renunciation. (6) 
And  in  England,  even  an  executor  who  has  renounced  in  order  to  be- 
come a  witness  in  a  suit  commenced  touching  the  vahdity  of  the  will, 
may,  at  the  termination  of  such  suit,  retract  his  renunciation,  and  take 
probate  of  the  will ;  but  this  is  not  done  without  the  consent  of  all 
parties  in  court.(c) 

Where  all  the  executors  renounce,  and  administration  with  the  will 
annexed  has  been  actually  granted,  it  is  too  late  to  retract  the  renun- 
ciation, at  least  during  the  life  of  the  administrator.(oJ)  And,  in  a  recent 
case  in  England,  it  was  held  by  the  Prerogative  Court  of  Canterbury, 
that  where  such  administration  had  been  granted,  upon  a  renunciation 
by  the  executors,  they  could  not  retract  such  renunciation,  even  after 
the  death  of  the  administrator ;  as  it  might  interfere  with  the  rights  of 
other  parties  to  revive  a  chain  of  executorships,  which  had  once  been 
broken  by  the  renunciation  of  the  executors  who  formed  one  of  the 
links  in  such  chain  ;(e)  the  law  in  England  still  giving  authority  to  an 
executor  of  an  executor,  as  such,  to  administer  to  the  estate  *bf  the  first 
testator.(/)  The  law  in  this  state  formerly  conferred  upon  an  executor 
of  an  executor  the  same  authority ;  but,  as  has  already  been  noticed,  (^) 
it  was  expressly  taken  away  by  the  Revised  Statutes,  and,  the  ground 
of  the  objection  being  thus  removed,  no  inconvenience  of  the  kind 
mentionea  can  here  be  alleged  in  the  case  in  question.(A)  However,  it 
has  been  expressly  determined  in  this  state,  that  where  a  sole  executor 
renounces,  or  all  of  several  executors  renounce,  and  administration  with 
the  will  annexed  is  issued,  the  renunciation  is  peremptory,  and  cannot 
be  retracted ;  and  the  executor  or  executors  named  in  the  will  cannot, 

paid,  ^oas  to  die  the  execiUors  to  prove  the  will,  and  take  out  letters  testamentary  thereon  in 
this  st^te ;  and  if  they  should  neglect  to  do  so,  to  have  himself  or  some  oiher  person  ap- 
pointed administrator  with  the  will  annexed." 

(z)  Id.    2  R.  S.  70 ;  3  R.  S.  (5th  ed.)  155.  (a)  Wms.  on  Exra  248,  and  cases  cited. 

(6)  Robertson  v.  McGeogh^  11  Paige,  610.  See,  also,  Casey  v.  Gardiner,  4  Bradf.  Surr. 
Rep.  13.  {c)  Wms.  on  Exrs.  248,  and  cases  cited. 

(d)  *'Toller*s  Law  of  Executors,  422 ;  Rob.  on  Wills,  171." 

(e)  In  the  Goods  of  Thornton^  3  Add.  273.  (/)  Wms.  on  Exrs.  248-9. 
\q)  Ante,  p.  210. 

(h)  See  Robertson  y.  McQeogh^  11  Paige,  640,  642. 


LETTERS  TESTAMENTARY  OF  WILLS  OF  FOREIGNERS.  223 

after  the  death  or  removal  of  the  administrator  with  the  will  annexed, 
retract  his  or  their  renunciation,  and  become  entitled  to  letters  testa- 
mentary of  the  will.(i) 

When  there  are  several  executors,  and  some  renounce,  and  one  or 
more  take  out  probate,  the  renunciation  is  not  peremptory,  and  such  as 
renounce  may,  after  the  death  of  their  co-executors,  upon  retracting, 
take  out  probate.(y) 

,  The  remaining  executor  may  retract  his  renunciation  at  any  time  be- 
fore the  grant  of  letters  testamentury  to  h^  co-executors,  or,  m  case  all 
have  renounced,  of  administration  with  the  will  annexed.  But  after  such 
CTant  he  cannot  retract,  so  as  to  entitle  himself  to  letters  testamentary, 
during  the  lives  of  the  qualifying  executors,  or  of  the  administrator 
with  the  will  annexed ;  and,  although,  aiter  the  death  of  the  qualifying 
executors,  the  surviving  executor  is  entitled  to  come  in  and  retract  his 
renunciation,  if  he  thinks  proper  so  to  do,  at  any  time  before  the  grant- 
ing of  administration  de  bonis  non;  yet,  if  he  has  not  retracted,  and  his 
renunciation  still  remains  recorded  against  him,  it  is  not  requisite  that 
he  should  renounce  a  second  time,  or  that  he  should  be  cited,  before  a 
good  and  valid  grant  of  administration  de  bonis  non  to  another  can  be 
made.  And  the  executor,  aftier  such  a  grant  has  been  made,  cannot 
procure  it  to  be  revoked  and  obtain  a  grant  of  probate  to  himself,  on  a 
retraction  of  his  renunciation,  made  subsequently  to  the  actual  grant 
of  administration  de  bonis  non.{k) 

A  decree  made  by  the  surrogate,  on  proceedings  before  him,  pursuant 
to  the  statute,(Q  that  a  person  named  as  executor  has  renounced  his 
appointment,  is  probablv  of  no  greater  force  to  prevent  his  retracting 
the  renunciation  and  subsequently  taking  out  letters  testamentary,  than 
a  voluntary  renunciation. 

OF  LETTERS  TESTAMENTARY  OF  THE  WILLS  OF  FOREIGNERS. 

It  remains  to  submit  some  remarks  with  respect  to  the  granting  of 
letters  testamentary  of  the  wills  of  foreigners  and  non-residents. 

K  the  testator  dSed  without  leaving  any  personal  property  in  this 
state,  generally  speaking,  his  will  need  not  be  proved  in  any  Surro- 
gate's Court  here. 

(0  Boyd  V.  Davis^  11  S.,  decided  in  the  Supreme  Court,  at  general  term,  1856 — not  re- 
ported.   See,  also,  ThorrUon  v.  Winston,  4' Leigh,  163. 

0)  Judson  V.  Gibbons,  5  Wend.  227,  per  Savage,  C.  J. ;  Robertson  v.  McGeogh,  11  Paige, 
640.  See,  also,  Bodls  ▼.  Hvlse,  5  Wend.  313.  Justice  Williams,  in  his  treatise,  (last  edition, 
p.  250,)  sajs,  "  Such  as  refuse,  however  formally,  may,  at  a  subsequent  time,  come  in  and 
administer ;  and  althoi^h  they  have  never  acted  during  the  lives,  they  may  assume  the  ex- 
ecutorship after  the  deaSi  of  their  co-executors."  In  previous  editions  of  the  same  work,  the 
expression  was,  (following  Sur  Sunuel  Toller's  treatise,  p.  45,)  *'  at  any  subsequent  time." 
On  the  strength  of  which — as  was  stated  in  Law  of  Surrogates,  (1st  ed.,  p.  53,)  in  a  case  before 
the  surrogate  of  the  county  of  New  York,  where  there  were  two  executors  named,  and  one 
renounced,  and  the  other  took  out  letters  testamentary,  and  the  former,  a  short  time  ftfter- 
wards,  and  in  the  lifetime  of  the  other,  applied  for  letters — ^the  application  was  granted,  and 
the  letters  issued.  But  such  a  practice,  probably,  is  not  warranted  by  the  authorities.  Chief 
Justice  Savage,  in  Judson  v.  GiJbibons^  (5  Wend.  227,)  says  that  should  the  executor  renounce, 
"  IKough  he  cannot  in  that  case  take  UUera  testamentary  during  the  life  of  such  as  prove  the  unll, 
yet,  should  he  survive  them,  he  is  entitled  to  administration  of  the  estate,  and  to  letters  tes- 
tamentary." 

(k)  Harrison  v.  ITarrison,  4  Notes  of  Cases,  434 ;  Eobert.  406.  See  Wms.  on  Exrs.  260,  251. 

(Q  Ante,  pp.  220,  221. 
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But  if  a  foreign  executor  should  find  it  necessarj  to  institute  a  suit 
here,  to  recover  a  debt  due  to  his  testator,  a  personal  representative 
must  be  constituted  by  the  proper  Surrogate's  Court  here,  to  adminis- 
ter.(m)  And  where  there  are  assets  of  a  deceased  non-inhabitant  in 
this  state,  and  an  adnoinistrator  has  been  appointed  here,  the  executor 
or  administrator  of  the  deceased  appointea  in  the  state  of  his  domicil 
cannot  give  a  valid  release  of  a  debt  due  to  the  deceased  from  a  debtor 
residing  in  this  state,  nor  interfere  with  a  suit  commenced  to  recover 
such  debt  by  the  domestic  administrator.(n) 

Letters  testamentary,  issued  in  another  state  of  the  United  States, 
will  not  sustain  a  suit,' brought  by  the  executors,  in  the  courts  of  this 
state.{o)  And  where  two  executors  are  named  in  a  will,  and  one  of 
them  has  taken  out  letters  testamentary  in  this  state,  and  the  other  has 
not,  the  one  who  has  obtained  letters  here,  may  sue  in  his  own  name 
alone,  without  naming  the  others  as  a  party .{^)  But  where  the  plain- 
tifTs,  though  executors  appointed  in  another  state,  are  also  the  owners, 
for  example,  of  a  bond  and  mortgage,  on  which  a  suit  is  brought  in  a 
court  of  this  state  as  residuary  legatees,  and  by  purchase  of  the  interest 
of  their  co  legat^jes,  the  title  having  thus  passed  by  delivery,  though 
without  any  written  assignment,  they  may  recover  in  the  court  of  this 
state,  without  taking  out  letters  testamentary  here. (9)  And  it  seems 
that  the  foreign  executor  or  administrator  of  a  mortgagee,  the  mortgage 
being  upon  land  in  this  stat-e,  and  containing  a  power  of  sale  auUior- 
izing  the  mortgagee,  his  executors,  administrators,  or  assigns,  to  sell  the  • 
mortgaged  premises  in  case  of  default  in  performing  the  conditions  of 
the  mortgage,  may  execute  the  power  and  foreclose  the  mortgage  by 
advertisement,  pursuant  to  the  statute,  although  he  has  not  taken  out 
letters  testamentary  or  of  administration  in  this  state. (r)  And  further, 
it  has  been  considered  that  where  an  executor,  having  proved  the  will 
of  his  testator  in  one  state,  assigns  a  chose  in  action  of  his  testator,  a 
suit  may  be  brought  thereon  by  the  assignee  in  his  own  name,  in 
another  state,  without  any  probate  of  the  will  therein,  if  the  law  of  the 
latter  state  permits  the  assignee  of  a  chose  in  action  to  sue  in  his  own 
name.  (5) 

Likewise,  if  a  will  be  made  in  a  foreign  country,  and  proved  there, 
disposing  of  personal  property  in  this  state,  the  executor  «Qust  prove 
the  will  here  also.(<) 

(m)  See  Wms.  on  Exrs.  320,  and  cases  cited,  and  note  to  last  American  edition.  MorreU 
V.  Dickey,  1  John.  Ch.  Rep.  166 ;  WUUams  v.  Starrs,  6  id.  353 ;  DooUtOe  v.  Letois,  1  id.  47 ; 
ShtUtz  V.  Pfdver,  3  Paige,  182;  8,  (7,  on  appeal,  11  Wend.  672;  McNcanara  v.  Dwytr^  7 
Paige,  239 ;  Vroom  y.  Van  Hoime^  10  id.  556 ;  OampbeU  v.  Tousey,  7  Cowen,  64 ;  Robinson 
V.  CrandaU,  9  Wend.  425;  Story^s  Confl.  of  La^YS,  421,  sec.  512;  Latorence  v.  Laufrence,  3 
Barb.  Ch.  Rep.  71 ;  Smith  v.  Webb,  I  Barb.  Sup.  Ct  Rep.  230 ;  Sedgwick  v.  Askbm^/usr,  1 
Brad£  Surr.  Rep.  115.    See,  also,  Broum  y.  Braum,  1  Barb.  Ch.  Bep.  189. 

(n)^ Chapman  v.  Fish,  6  Hill,  654. 

(o)  1  Barb.  Sup.  Ct.  Rep.  230.  This,  perhaps,  is  not  the  rule  in  all  the  stales  of  this  coun- 
try, althougii  it  prevails  generally.  In  North  Carolina,  probate  and  letters  testamentary 
issued  in  South  Carolina,  authorize  executors  to  sue  in  the  former  state.  Stephens  y.  Smart, 
1  Law  Rep.  47 1.    See,  also,  cases  cited  in  notes  to  Wms.  on  Exrs.  (5th  Am.  ed.)  320,  321. 

{p)  3  Barb.  Ch.  Rep.  71.  (q)  1  Barb.  Sup.  Ct.  Rep.  230. 

ir)  Averill  agst  Taylor,  6  How.  Prac.  Rep.  476 ;  VoolUUe  y.  Lewis,  7  Johns.  Chanc.  Rep.  45. 

(«)  Harper  y.  Butler,  2  Peters'  S.  C.  (U.  S.)  Rep.  239. 

(Q  See  Wms.  on  £xrs.  322,  and  cases  cited. 
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All  personal  property  follows  the  person,  and  the  rights  of  a  person, 
constituted  in  this  state  the  representative  of  a  party  deceased,  domiciled 
in  this  state^  are  not  limited  to  the  personal  property  in  this  state,  but 
extend  to  such  property  wherever  locally  situate,(w) 

However,  the  rights  of  the  executor  of  a  testator  domiciled  in  this 
state,  in  respect  to  property  belonging  to  him  in  another  state  or  coun- 

3r,  can  only  be  enforced,  generally,  by  the  procurement  of  probate  or 
ministration  in  such  other  state  or  foreign  country. 

It  has  been  seen(v)  that  wills  of  personal  estate  duly  executed,  by 
persons  residing  out  of  this  state,  according  to  the  laws  of  the  state  or 
country  in  which  the  same  were  made,  may  be  proved  under  a  com- 
mission, to  be  issued  by  the  Supreme  Court ;  and,  when  so  proved, 
may  be  established  and  transmitted  to  the  surrogate  having  jurisdic- 
tion, with  directions  to  such  surrogate  to  issue  letters  testamentary,  or 
of  administration  with  the  wiU  annexed,  thereon,  in  the  same  manner 
as  upon  wills  duly  proved  before  him ;  and  that,  where  a  will  so  execu- 
ted shall  have  been  duly  admitted  to  probate  in  such  state  or  country, 
letters  testamentary,  or  of  administration  with  the  will  annexed,  may 
also  be  issued  thereon,  by  the  surrogate  having  jurisdiction,  upon  the 
production  of  a  duly  exemplified  or  authenticated  copy  of  such  will, 
under  the  seal  of  the  court  in  which  the  same  shall  have  been  proved. 
It  has  fiirther  already  appeared,  that,  where  a  will  of  personal  estate, 
duly  executed  in  this  state  by  a  person  not  a  resident  of  this  state,  shall 
in  tie  first  instance  have  been  duly  admitted  to  probate  in  a  court  of  a 
foreign  state  or  country,  letters  testamentary,  or  of  administration  with 
the  will  annexed,  may  be  issued  thereon,  by  any  surrogate  having  juris- 
diction, upon  the  production  of  a  duly  exemplified  or  authenticated 
copy  of  such  will,  under  the  seal  of  the  court  in  which  the  same  shall 
have  been  proved.(u;)  The  statute,  relative  to  the  granting  of  letters 
of  administration,  provides  as  follows: 

Sec.  81.  In  all  cases  where  persons,  not  inhabitants  of  this  state,  shall 
die,  leaving  assets  in  this  state,  if  no  application  for  letters  of  adminis- 
tration be  made  by  a  relative  entitled  thereto,  and  legally  competent, 
^  and  it  shall  appear  that  letters  of  administration  on  the  same  estate,  or 
letters  testamentary,  have  been  granted  by  competent  authority,  in  any 
other  state 'of  the  United  States,  then  the  person  so  appointed,  on  pro- 
ducing such  letters,  shall  be  entitled  to  letters  of  administration  in  pref- 
erence to  creditors,  or  any  other  persons,  except  the  public  administra- 
tor in  the  city  of  New  York.(x) 

Under  these  provisions  it  has  been  the  practice,  upon  the  production 
of  an  exemplified  copy  of  the  probate  granted  by  the  proper  court  of 
the  place  wnere  the  deceased  died  domiciled,  for  the  Surrogate's  Court 


(«)  Wms.  on  Ezra.  322. 

(v)  Ante,  p.  195 ;   2  B.  S.  67 ;  3  R  a  (6th  ed.)  162. 

(w)  S.  L.  1840, 326 ;  3  R.  S.  (5th  ed.)  147.  See  ante,  p.  196.  Letters  testamentary,  or  of  ad- 
ministration with  the  will  annexed,  are  issued  under  this  section,  and  the  will  is  admitted 
to  probate  and  record,  the  same  as  in  cases  under  sec.  68  (2  B.  S.  67),  upon  the  production 
of  a  copy  of  the  will,  under  the  seal  of  the  foreign  court  or  tribunal,  without  any  evidence, 
further  than  the  seal  and  the  papers  themselves,  of  their  authenticity. 

(a;)  Seepoaty  ch.  4,  pp.  230,  239-40,  260;  2  B.  S.  76 ;  3  B.  S.  (5th  ed.)  169. 

15 
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here  to  follow  the  grant,  upon  the  application  of  the  executor,  in  decree- 
ing its  own  probate  and  letters  testamentary ;  and  this,  whether  the  ex- 
emplification produced  came  from  a  court  of  another  state  of  the  United 
States,  or  from  a  court  of  a  foreign  country. (y)  The  provisions  of  the 
Slst  section  of  the  act  relative  to  granting  letters  of  administration, 
above-quoted,  seemingly  giving  a  preference  to  the  relatives  of  the 
deceased  over  the  executor  appointed  by  a  foreign  court,  are  probably 
to  be  understood  as  really  applying  only  to  cases  of  intestacy ;  and  so 
much  of  that  section  as  gives  a  preference  to  the  public  administrator 
in  the  city  of  New  York  over  "  creditors  or  any  other  persons,"  is  to 
be  construed  also  with  reference  to  oases  of  intestacy  alone,  and  to  the 
provisions  of  the  27th  section  of  the  same  act  concerning  the  granting 
of  administration,  which  gives  a  preference,  in  cases  of  intestacy,  to  the 
public  administrator  in  the  city  of  New  York,  "  after  the  next  of  kin" 
of  the  intestate,  "  over  creditors  and  all  other  persons."(2) 

The  rules  of  law  for  ascertaining  the  donucil  are  considered  in  a 
subsequent  part  of  this  work,  conjointly  with  the  rule  of  law  as  to  the 
distribution  of  the  effects  of  deceased  persons  who  have  died  domiciled 
in  a  foreign  country.(a) 

If  the  executor  named  in  the  will  of  a  non-inhabitant  reside  in  this 
state,  letters  testamentary  issue  to  him  upon  proof  of  the  will  in  the 
SuiTogate's  Court,  or  upon  the  production  of  the  decree  of  the  Supreme 
Court,  where  the  will  nas  been  proved  in  that  court,  or  of  the  exempli- 
fication of  the  probate  of  the  will,  under  the  seal  of  a  competent  court 
of  another  state  or  of  a  foreign  country,  the  same  as  in  cases  of  wills 
proved  originally  before  the  surrogate.  If  the  executor  do  not  reside 
in  this  state,  he  must  give  security  the  same  as  in  other  cases  of  non- 
resident executors. 

(y)  See  Isham  v.  Cfibhons,  1  Bradf.  Surr.  Bep.  69 ;  In  the  Matter  of  the  Estate  of  Jad$Uo 
TrexidoTf  2  Bradf.  Surr.  Rep.  106.  In  Larpent  v.  Sindreyj  (1  Hogg.  382,)  however,  Sir  J. 
Nicholl  said  that  the  question,  how  far  other  courts  of  probate  wore  to  be  governed  by  the 
decision  of  the  Court  of  Probate,  where  the  deceased  was  domiciled,  had  never  been  ex- 
pressly determined.  And  on  a  subsequent  occasion,  in  a  case  where  the  deceased  had  died 
domiciled  in  India,  and  probate  of  the  will  had  been  granted  at  Madras  to  his  widow,  as 
*<  universal  legatee  and  constructive  ezeeutriz,"  the  same  learned  judge  pointed  out  the 
inconvenience  of  the  practice,  and  again  expressed  his  doubt  how  far  the  court  was  bound 
to  follow  the  Indian  probate ;  and  he  ultimately  refused  to  grant  probate  to  the  widow  "  as 
constructive  executrix"  (in  which  character  i^e  would  have  been  exempted  from  giving 
any  security),  but  allowed  administration  with  the  will  annexed  to  pass  to  her  "as  relict  and 
principal  legatee,"  upon  her  giving  security.  See  Wms.  on  Exrs.  327,  328 ;  Enobin  and 
others  V.  Wylie^  I  Swabey  and  Tristram,  118. 

(s)  The  right  of  the  public  administrator  to  administer  was  formerly  expressly  limited  to 
cases  of  intestacy,  (1  R.  L.  1813,  449,  sec.  1*7,)  when  the  chamberlain  of  the  city  officiated 
as  public  administrator;  S.  L.  1816,  161 ;  S.  L.  1821,  187.  And  now,  the  statute  (2  R.  S. 
118 ;  3  R.  S.,  5th  ed.,  205)  relative  to  that  officer  applies,  in  terms,  to  cases  of  intestacy  only. 

(a)  Po8t^  ch.  12. 
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CHAPTER    IV. 

OP  THE  APPOINTMENT  OF  ADMINISTRATORS. 

1.  In  cases  of  intestacy.  I     3.  Special  administrators  or  collectors. 

2.  With  the  will  annexed  and  de  bonis  non,  \ 

In  case  a  party  make  no  testamentary  disposition  of  his  personal 

Sroperty,  he  is  said  to  die  intestate.(a)  The  custody,  management,  and 
istribution  of  the  personal  property  of  the  intestate  is  by  law  commit- 
ted to  an  officer  caUedTthe  administrator,  who  is  selected  and  appointed 
in  the  manner  now  to  be  shown,  and  in  accordance  with  the  provisions 
of  the  statutes  presently  to  be  quoted. 

IN  WHAT  SURROGATE'S  COURT  THE  LETTERS  OF  ADMINISTRATION 

SHALL  BE  OBTAINED. 

The  statutes  provide,  in  respect  to  the  jurisdiction  of  surrogates  to 
grant  administration,  as  follows : 

Sea  23.  The  surrogate  of  each  county  shall  have  sole  and  exclusive 
power,  within  the  county  for  which  he  may  be  appointed,  to  grant 
letters  of  administration  of  the  goods,  chattels,  and  credits  of  persons 
dying  intestate,  in  the  following  cases : 

1.  Where  an  intestate,  at  or  immediately  previous  to  his  death,  was 
an  inhabitant  of  the  county  of  such  surrogate,  in  whatever  place  such 
death  may  have  happened ; 

2.  Where  an  intestate,  not  being  an  inhabitant  of  this  state,  shall 
die  in  the  county  of  such  surrogate,  leaving  assets  therein ; 

3.  Where  an  intestate,  not  being  an  inhabitant  of  this  state,  shall 
die  out  of  the  state,  leaving  assets  in  the  county  of  such  surrogate,  and 
in  no  other  county ; 

4.  Where  an  intestate,  not  being  an  inhabitant  of  this  state,  shall 
die  out  of  the  state,  not  leaving  assets  therein,  but  assets  of  such  intes- 
tate shall  thereafter  come  into  the  county  of  such  surrogate.(6) 

Sec.  24.  Whenever  an  intestate,  not  being  an  inhabitant  of  this  state, 
shall  die  out  of  the  state,  leaving  assets  in  several  counties,  or  assets  of 
such  intestate  shall  after  his  death  come  into  several  counties,  the  sur-' 
rogate  of  any  county  in  which  such  assets  shall  be,  shall  have  power 
to  grant  letters  of  administration  on  the  estate  of  such  intestate ;  but 
the  surrogate  who  shall  first  grant  letters  of  administration  on  such 
estate,  shall  be  deemed  thereby  to  have  acquired  sole  and  exclusive 
jurisdiction  over  such  estate,  and  shall  be  vested  with  all  the  powers 
incidental  thereto.(c) 

(a)  2  Black.  Oomm.  494. 

(&)  2  R.  S.  73 ;  3  R.  S.  (5th  ed.)  168.  See,  also,  S.  L.  1843,  236,  sec  4;  3  R.  S.  (5th  ed.) 
167,  see.  72  ;  Ante,  pp.  24, 192. 

(c)  The  25th  section  of  the  statute  provides  as  follows :  "  The  persons  appointed  adminis- 
tratorSf  bj  the  surrogate  who  shall  have  first  granted  letters  of  administration,  in  the  cases 
specified  in  the  last  section,  ^all  have  sole  and  exclusive  authority  as  such,  and  shall  be 
entitled  to  demand  and  recover,  from  every  person  subsequently  appointed  administrator  of 
the  same  estate,  the  assets  of  the  deceased  in  his  hands.  But  aJl  acts  in  good  faith,  of  such 
BQbsequent  admmistrator,  done  before  notice  of  such  previous  letters,  shall  be  valid ;  and 
all  suits  commenced  by  Mm,  may  be  continued  by  and  in  the  name  of  the  first  administrators. 
2  R.  a  74 ;  a  R.  S.  (5th  ed.)  158. 
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The  case  of  a  person,  not  an  inhabitant  of  this  state,  dying  in  the 

cfjwTity  rj{  the  STnrogate,  and  leayicg  no  aaaeta  there,  but  leaving  assets 
in  another  connt v ;  ai.d  that  of  a  person,  not  an  inhabitant,  dyirig  in  the 
eoffjLrJy,  leaving  no  assets*  but  assets  coming  into  the  county  after  his 
death,  are  both  unprovMed  for  in  terms  bj  these  sections  of  the  statute; 
though,  if  a  non-inr,ab::ant  die  out  of  the  state  under  these  ciicum- 
stances,  the  grant  of  administration  is  regulated.  There  cannot,  in  the 
nature  of  things,  it  has  been  considered/rf )  be  anj  reason  why  the 
administration  of  the  assets  of  a  non  inhabitant  dying  in  the  coonty, 
should  not  belong  to  the  surrogate,  as  well  as  that  of  a  non-inhalntant 
dyin^  out  of  the  state.  On  the  contrary,  the  argument  for  the  power 
in  the  former  instance  is  stronger  th^  in  the  Litter  and  the  only 
solution  of  the  difficulty  is,  that  the  particular  exigencies  referred  to 
were  not  contemplated.  Accordingly,  it  was  held(c)  that  this  could 
not  be  regarded  as  anything  more  than  an  omission  to  regulate  the 
power  of  the  several  si^rrogates,  which  does  not  in  anywise  restrict  or 
limit  their  general  authority  to  grant  administration  prescribed  and 
conferred  by  statute//)  And  that,  provided  the  fiurt  be  established 
that  assets  of  the  deceased  have  come  into  the  county  of  the  surrogate 
since  his  death,  or  were  here  at  that  time,  the  surrogate  has  jurisdiction 
to  grant  the  administration. 

With  respect  to  what  shall  constitute  assets  of  the  intestate,  it  has 
been  held  tnat  the  loan  of  an  article  of  little  or  no  value,  and  its  tem- 
porary situation  on  bailment  in  the  county  of  the  surrogate,  could  not 
form  the  subject  of  a  grant  of  administration.  It  is  the  rule,  also,  that 
debts  due  to  the  intestate*  constitute  assets  where  the  debtor  resides ; 
and  rents  of  the  intestate's  real  estate  in  another  state,  accruing  after 
his  death,  though  collected  by  a  person  in  the  county  of  the  surrogate, 
as  they  go  to  the  heirs,  and  an  aaministrator  would  have  nothing  to  do 
with  them,  will  not  form  the  basis  of  an  administration  anywhere.(y) 
Where  the  intestate  has  left  real  estate,  but  no  personal  estate,  within 
this  state,  and  no  assets  have  subsequently  to  his  death  come  into  this 
state,  no  surrogate  has  jurisdiction  to  grant  administration.(A) 

Tlie  private  property  of  the  Seneca  Indians,  it  should  be  further 
observed,  is  not  within  the  jurisdiction  of  the  laws  of  this  state  respect- 
ing administration.  It  is  expressly  declared  by  statute,  that  no  person 
shall  sue  or  maintain  any  action  on  any  bond,  bill,  note,  promise  or 
other  contract,  against  any  of  this  and  other  tribes  of  Indians  within 
this  state.(i)  And  if  the  laws  have  no  jurisdiction  over  their  property, 
the  surrogates  have  no  power  to  grant  letters  of  administration  upon 
it.  In  respect  to  the  disposition  of  the  property  of  a  deceased  Indian, 
the  customs  of  the  nation  regulating  the  oistnbution  of  his  property 
among  his  relatives  prevails,  and  such  distribution,  according  to  such 
customs,  passes  a  good  title,  which  the  courts  of  this  state  will  not 
disturb.  (;) 

Kohkr  y.  Knapp,  1  BradC  Suit.  Rep.  241,  246.  (e)  Id. 

2  R.  a  220;  3  R.  8.  (6th  ed.)  362,  sec.  1;  Ante,  pp.  24,  22T. 
i)  Koklor  V.  Knapp,  1  Bradf.  Surr.'Rop.  241,  241-8. 

(A)  IlolUster  agst  UoUiater,  10  How.  Prac.  Rep.  632 ;  Bot  v.  Sweezey^  10  Barb.  Bupw  Ct 
Bep.  247.    See,  also,  Hart  y.  CoUrain,  19  Wend.  378. 
(0  2  B.  L.  1813,  163,  sea  2.         0)  ^^  achnr,,  dbe.  y.  IrisJi,  2  Barb.  Sup.  Ci  Bep.  639. 
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TO  WHOM  GENERAL  ADMINISTRATION  IS  TO  BE  GRANTED,  AND  OP  THE 
PERSONS  INCOMPETENT  TO  BECOME  ADMINISTRATOR& 

The  Statutes  on  these  subjects  provide  as  follows : 

Sec.  27.  Administration,  in  cases  of  intestacy,  shall  be  granted  to 
the  relatives  of  the  deceased,  who  would  be  entitled  to  succeed  to  his 
personal  estate,  if  they  or  any  of  them  will  accept  the  same,  in  the  fol- 
lowing order :  First,  to  the  widow ;  second,  to  the  children ;  third,  to 
the  fether ;  fourth,  to  the  brothers ;  flfth^  to  the  sisters ;  sixth,  to  the 
grand-children ;  seventh,  to  any  other  of  the  next  of  kin  who  would 
be  entitled  to  share  in  the  distribution  of  the  estate.  If  any  of  the 
persons  so  entitled  be  minors,  administration  shall  be  granted  to  their 
guardians ;  if  none  of  the  said  relatives  or  guardians  will  accept  the 
same,  then  to  the  creditors  of  the  deceased, — and  the  creditor  first  apply- 
ing, if  otherwise  competent,  sh^ll  be  entitled  to  a  preference ;  if  no 
creditor  apply,  then  to  any  other  person  or  persons  legally  competent. 
But  in  the  city  of  New  York,  the  public  administrator  shall  have 
preference  after  the  next  of  kin,  over  creditors  and  all  other  persons ; 
and  in  the  other  counties  of  this  state,  the  county  treasurer  shall  have 
preference  next  after  creditors,  over  all  other  peirsons.  And  in  the 
case  of  a  married  woman  dying  intestate,  her  husoand  shall  be  entitled 
to  administration  in  preference  to  any  other  person,  as  hereinafter  pro- 
vided.(A) 

If  the  deceased  shall  have  been  an  illegitimate,  and  have  left  a 
mother,  and  no  child,  or  descendent,  or  widow ;  such  mother  shall  be 
entitled  to  letters  of  administration  in  exclusion  of  all  other  persons,  in 
pursuance  of  the  above  provisions  of  the  sixth  chapter  of  the  second 
part  of  the  Revised  Statutes.,  And  if  the  mother  of  such  deceased 
shall  be  dead,  the  relatives  of  the  deceased  on  the  part  of  the  mother 
shall  be  entitled  to  letters  of  administration  in  the  same  order  as  if  the 
deceased  had  been  legitimate.(2) 

Sec.  28.  When  there  shall  be  several  persons  of  the  same  degree  of 
kindred  to  the  intestate,  entitled  to  administration,  they  shall  be  pre- 
ferred in  the  following  order :  First,  males  to  females ;  second,  relatives 
of  the  whole  blood  to  those  of  the  half  blood ;  third,  unmarried  women 
to  such  as  are  married ;  and  when  there  are  several  persons  equally 
entitled  to  administration,  the  surrogate  may,  in  his  discretion,  grant 
letters  to  one  or  more  of  such  persons.(m) 

Sec.  29.  A  husband,  as  such,  if  otherwise  competent  according  to 
law,  shall  be  solely  entitled  to  administration  on  the  estate  of  his  wife, 
and  shall  give  bonds  as  other  persons,  but  shall  be  liable,  as  adminis- 
trator, for  the  debts  of  his  wife,  only  to  the  extent  of  the  assets  received 
by  him.  If  he  shall  not  take  out  letters  of  administration  on  her  estate, 
he  shaU  be  presumed  to  have  assets  in  his  hands  sufficient  to  satisfy 
her  debts,  and  shall  be  liable  therefor ;  and  if  he  shall  die,  leaving  any 
assets  of  his  wife  unadministered,  they  shall  pass  to  his  executors  or 

(Ib)  a  R.  a  74;  3  R.  a  (5th  ed.)  158-9. 

(0  8.  L.  1846,  ch.  236,  p.  257 ;  3  R.  a  (5th  ed.)  18»-4,  see.  82  [see.  75],  sabdv.  8.    I'or 
this  act  entire,  B&Qposif  cL  12. 
(m)  aR.a74;  3  R.  a  (5th  ed.)  159. 
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administrators,  as  part  of  his  personal  estate,  but  shall  be  liable  for  ber 
debts  to  her  creditors,  in  preference  to  the  creditors  of  the  husband.(n) 

Sec.  81.  In  all  cases,  where  persons,  not  inhabitants  of  this  state, 
shall  die,  leaving  assets  in  this  state,  if  no  application  for  letters  of 
administration  be  made  by  a  relative  entitled  thereto  and  legally  com- 
petent, and  it  shall  appear  that  letters  of  administration  on  the  same 
estate,  or  letters  testamentary  have  been  granted  by  competent  author- 
ity, in  any  other  state  of  the  United  States,  then  the  person  so  ap- 
pointed, on  producing  such  letters,  shall  be  entitled  to  letters  of  admin- 
istration in  preference  to  creditors,  or  any  other  person,  except  the 
public  administrator  in  the  city  of  New  York.(o) 

Sec.  32.  No  letters  of  administration  shall  be  granted  to  a  person 
convicted  of  an  infemous  crime,  nor  to  any  one  incapable  by  law  of 
making  a  contract,  nor  to  a  person  not  a  citizen  of  the  United  States, 
(unless  such  person  reside  within  this  state,)  nor  to  any  one  who  is 
under  twenty-one  years  of  age,  nor  to  any  person  who  shall  be  judged 
incompetent  bv  the  surrogate  to  execute  the  duties  of  such  trust  by 
reason  of  drunkenness,  improvidence,  or  want  of  understanding,  nor  to 
any  married  woman ;  but  where  a  married  woman  is  entitled  to  admin- 
istration, the  same  may  be  granted  to  her  husband,  in  her  right  and 
behalf.(p) 

Sec.  33.  If  any  person,  who  would  otherwise  be  entitled  to  letters  of 
administration  as  next  of  kin,  or  to  letters  of  administration  with  the 
will  annexed,  as  residuary  or  specific  legatee,  shall  be  a  minor,  such 
letters  shall  be  granted  to  nis  guardian,  being  in  all  respects  competent, 
in  preference  to  creditors  or  other  persons.(j) 

Sec.  34.  Administration  may  be  granted  to  one  or  more  competent 
persons,  although  not  entitled  to  the  same,  with  the  consent  of  the  per- 
son entitled  to  be  joined  with  such  person ;  which  consent  shall  be  in 
writing,  and  be  filed  in  the  office  of  the  surrogate.(r) 

In  case  of  a  contest  for  preference  as  to  administration  between  rela- 
tives whose  priority  is  not  settled  by  the  statute,  the  single  point  to  be 
ascertained  is,  who  will  be  entitled  to  the  surplus  of  the  personal  estate 
— "  who  will  be  entitled  to  share  in  the  distribution  of  the  estate."  The 
Statute  of  Distributions,(5)  in  specifying  the  mode  in  which  the  sur- 
plus shall  be  distributed,  provides,  that  "  in  case  there  be  no  widow, 
no  children  and  no  representatives  of  a  child,  then  the  whole  surplus 
shall  be  distributed  to  the  next  of  kin,  in  equal  degree  to  the  deceased, 
and  their  legal  representatives."  It  seems  to  be  fully  established,  that 
the  construction  of  the  Statute  of  Distribution,  as  to  the  proximity 
of  degrees  of  kindred,  at  least,  must  be  according  to  the  rules  of  the 
civil  lsLW,{t) 

Consanguinity,  or  kindred,  is  defined  by  the  writers  on  these  sub- 
jects to  be  "vinculum  peraonarum  ah  eodem  atijpite  descendentium,^^  the 

fn)  2  R.  S.  t6;  3  R.  a  (6th  ed.)  159.  (o)  2  R.  &  T5;  3  B.  S.  (6th  ed.)  169. 

(p)  2  R.  S.  75 ;  3  R  S.  (6th  ed.)  169.    Letters  of  administration  to  the  husband,  in  right 
of  hia  wife,  should  be  so  expressed  in  the  grant 
(<7)  2  R.  a  76;  3  R.  8.  (5th  ed.)  160.  (r)  Id.  t6;  3  R.  a  (5th  ed.)  160. 

(»)  2  R.  a  96-7 ;  3  R.  8.  (6th  ed.)  183-4 ;  Post,  oh.  12. 
(0  Wms.  on  Exra.  365,  and  cases  dted;  Siffctzey  y.  Wi8i9,  1  Bradt  Surr.  Rep.  496. 
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connection  or  relation  of  persons  descended  from  the  same  stock  or 
common  ancestor.    This  consanguinity  is  either  lineal  or  collateral.(u) 

Lineal  consanguinity  is  that  which  subsists  between  persons  of 
whom  one  is  descended  in  a  direct  line  from  the  other,  as  between  any 
given  person  and  his  fether,  grandfather,  great-grandfather,  and  so 
upwards  in  the  direct  ascending  line ;  or  between  such  given  person 
and  his  son,  grandson,  great-grandson,  and  so  downwards  in  a  direct 
descending  line.  Every  generation  in  this  lineal  direct  consanguinity 
constitutes  a  different  degree,  reckoning  either  upwards  or  downwards: 
the  father  of  such  person  is  related  to  him  in  the  first  degree,  and  so 
likewise  is  his  son ;  his  grandsire  and  grandson  in  the  second ;  his 
great-^andsire  and  great-grandson  in  tne  third.  This  is  the  only 
natural  way  of  reckoning  the  degrees  in  the  direct  line ;  and,  therefore 
universally  obtains,  as  well  in  tne  civil  and  canon,  as  in  the  common 
law.  This  lineal  consanguinity,  it  may  be  observed,  falls  strictly 
within  the  definition  of  vtncuium  personarum  ah  eodem  stipiie  descen- 
dentium:  since  lineal  relations  arci  such  as  descend  one  from  the  other, 
and  both,  of  course,  from  the  same  common  ancestor.(t;) 

Collateral  kindred  answers  to  the  same  description  :  collateral  rela- 
tions agreeing  with  the  lineal  in  this,  that  they  descend  from  the  same 
stock  or  ancestor ;  but  differing  in  this,  that  they  do  not  descend  one 
from  the  other.  Collateral  kinsmen  are  such,  then,  as  lineally  spring 
from  one  and  the  same  ancestor  who  is  the  siirps,  or  root,  the  stipes^ 
trunk,  or  common  stock,  from  whence  these  relations  are  branclied  out. 
As  if  John  Stiles  has  two  sons,  who  each  have  a  numerous  issue  ;  both 
these  issues  are  lineally  descended  from  John  Stiles  as  their  common 
ancestor ;  and  they  are  collateral  kinsmen  to  each  other,  because  they 
are  all  descended  from  this  common  ancestor,  and  all  have  a  portion  of 
his  blood  in  their  veins,  which  denominates  them  consanguineos,{w) 

It  must  be  carefully  remembered,  that  the  very  being  of  collateral 
consanguinitv  consists  in  this  descent  from  one  and  the  same  common 
ancestor,  llius,  Titius  and  his  brother  are  related ;  why  ?  because 
both  are  derived  from  one  father :  Titius  and  his  first  cousin  are  re- 
lated; why?  because  both  are  descended  from  the  same  grandfether : 
and  his  second  cousin's  claim  to  consanguinity  is  this ;  that  they  are 
both  derived  from  one  and  the  same  great-grandfather.  In  short,  as 
many  ancestors  as  a  man  has,  so  many  common  stocks  he  has,  from 
which  collateral  kinsmen  may  be  derived.(x) 

The  mode  of  calculating  the  degrees  in  the  collateral  line,  for  the 
purpose  of  ascertaining  who  are  the  next  of  kin,  so  as  to  be  entitled  in 
distribution,  conforms,  as  it  has  been  above  observed,  to  that  of  the 
civil  law ;  and  is  as  follows :  to  count  upwards  from  either  of  the  par- 
ties related  to  the  common  stock,  and  then  downwards  again  to  the 
otiier,  reckoning  a  degree  for  each  person,  both  ascending  and  descend- 
ing;(^)  or,  in  other  words,  to  take  the  sum  of  the  degrees  in  both  lines 
to  the  common  ance8tor.(2) 

(tt)  2  Black.  G(MQm.  203 ;  WnuL  on  Ezra.  366.  (v)  2  Black.  Comm.  203 ;  Id. 

(w)  2  Black.  Oomm.  204.  (x)  2  Black.  Comm.  205. 

hf)  2  Black.  Comm.  207 ;  MenitiMy  v.  Petty^  Free.  Chan.  593 ;  Toller,  88. 

^)  Id,  and  ]iCr.  Christian's  note  to  2  Black.  207.    Aooording  to  the  canon  law,  the  mode 
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In  the  aqnexed  table  of  consanguinity,  the  degrees  are  computed  as 
far  as  the  sixth.  It  may  be  useful  to  apply  some  examples  m>m  it  to 
the  rale  of  calculation  al>ove  laid  down.  TheproposUus  and  his  coufiin- 
german  will  be  found  designated  in  the  table  as  related  in  the  fourth 
degree — ^because,  following  the  rule  of  computation,  from  ^eproposittis, 
ascending  to  his  father,  is  one  degree ;  from  him  to  the  common  an- 
cestor, the  grandfather,  two ;  then,  descending  firom  the  grandfather 
to  the  uncle,  three ;  and  from  the  unde  to  tne  cousin-german,  four. 
Again,  the  second  cousin  of  the  propositus  will  be  found  described  in 
the  table,  as  related  in  the  sixth  degree ;  because,  from  the  propositus^ 
ascending  to  his  &ther,  is  one  degree;  from  his  father  to  his  grand- 
father, two ;  from  his  father  to  bis  great-grand&ther,  the  common  an- 
cestor, three :  then,  descending,  from  the  great-grandfather  to  the  great- 
uncle  of  the  propositus,  four ;  from  the  great-uncle,  to  the  great-uncle's 
son,  five;  from  his  great-uncle's  son  to  his  second  cousin,  six.  It  will 
be  observed,  that  kindred  are  found  distant  from  the  propositus  by  an 
equal  number  of  degrees,  although  they  are  relations  to  him  of  very 
diiferent  denominations.  Thus,  a  granddaughter  of  the  sister,  and  a 
daughter  of  the  intestate's  aunt,  (i.6.,  a  great-niece  and  a  first  cousin,) 
are  in  equal  degree,  being  each  four  degrees  removed.(a) 

In  the  further  consideration  of  the  statute,  and  of  this  mode  of  com- 
puting proximity  of  kindred,  and  the  righta  to  administration  derived 
from  it,  several  remarkable  distinctions  may  be  observed,  with  refer- 
ence to  the  corresponding  rules  of  the  common  law,  respecting  succes- 
sion to  inheritances. 

1st.  Relations  by  the  figither's  side  and  the  mother's  side  are  in  equal 
degree  of  kindred  ;  and,  therefore,  equally  entitled  to  administration : 
for,  in  this  respect^  dignity  of  blood  gives  no  preference.(6^  Hence,  it 
may  happen  that  relations  are  distant  from  the  intestate  oy  an  equal 
number  of  degrees,  and  equally  entitled  to  the  administration  of  his 
ef&^cts,  who  are  no  relations  at  all  to  each  other. 

2d.  The  half-blood  is  admitted  to  administration  as  well  as  the  whole, 
for  they  are  kindred  of  the  intestate ;  but,  as  between  the  two,  by  the 

of  computation  is  to  beg^  at  the  oommon  ancestor,  and  reckon  downwards,  and  in  whatso- 
ever degree  the  two  persons,  or  the  more  remote  of  them,  is  distant  from  the  common  an- 
cestor, that  is  the  degree  in  which  thej  are  related  to  each  other.  It  is  obvious,  that  the 
degrees  by  this  calculation  are  fewer  than  bj  the  mode  of  the  civilians;  and  Sir  J.  Jekyl,  in 
Free.  Chauc.  593,  and  Lord  Hardwicke,  in  1  Ves.  sen.  335,  attribute  the  establishment  of 
the  mode  of  canonists  to  this  circumstance — inasmuch  as  the  nearer  thej  brought  the  rela- 
tion, the  greater  was  their  trade  of  dispensations  of  marriage. [*] 

(a)  Thomas  v.  KeUriche,  1  Ves.  sen.  333 ;  Thirt  v.  Bobinaon,  dted  Ambl.  192.  So,  a  first 
cousin  twice  removed  is  in  the  same  deg^ree  as  a  second  cousin,  for  thej  are  both  in  the  mzth 
degree  of  consanguinity.  Silcox  v.  Bellj  1  Sim.  and  Stu.  301 ;  Lock  v.  Lake^  2  Cas.  Temp. 
Lee,  421.    See  Wms.  on  Ezrs.  367  to  370. 

(6)  Moor  V.  BarJiomf  cited  in  Blackborcugh  v.  DaviSj  I  P.  Wm&  53. 

[*1  The  distribution  of  penonal  propertj  of  Intestates,  in  these  United  States,  has  nndergooe  ooosldenU« 
moaificadon.  In  numv  or  thenif  the  English  8  tatate  of  Dlitrlbntlon,  as  to  personal  property,  is  pret^  closdy 
followed.  In  a  majority  of  the  states,  the  descent' of  real  and  personal  property  Is  to  the  same  persons,  and 
In  the  same  proportions,  and  the  regolatlon  is  the  same  in  snostancet  as  the  English  Statate  of  Dlstrllm- 
tlons,  with  the  exception  of  the  widow,  as  to  the  real  estate,  who  takes  one-third  Ibr  life  only,  as  dower.  The 
half*blood  take  equally  with  the  whole  blood,  as  they  do  under  the  English  Statnw  of  Distributions.  8nc^ 
a  uniform  rule,  in  the  descent  of  real  and  personal  property,  siTes  slmplidtj  and  symmetry  to  the  whole 
doctrine  of  descent  The  English  Statute  of  DLstributions,  Demg  founded  in  Justice,  and  on  the  wisdom  of 
ages,  and  falljr  and  profoundly  illustrated  by  a  series  of  Judicial  decisions,  was  well  selected,  as  the  most 
suitable  and  Judicious  basis  on  which  to  establish  our  American  law  of  deioent  and  distributiai.  fi  Kent^a 
Oomm.  4S5;  8d,  8th  and  9th  eds.,  text  and  notes. 
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statute,  it  has  been  observed,  the  whole  blood  is  to  be  preferred.  How- 
ever, the  brother  of  the  half  blood  shall  exclude  the  uncle  of  the  whole 
blood.(c) 

Sd.  The  right  to  administration,  as  prescribed  by  the  statute,  will 
'follow  the  proximity  of  kindred,  though  ascendant;  and,  therefore, 
when  a  chila  dies  intestate,  without  wife  or  child,  leaving  a  father,  the 
father  is  entitled  to  the  administration  of  the  personal  effects  of  the 
intestate,  as  next  of  kin,  exclusive  of  all  others.((2)  So,  with  respect  to 
the  mother,  if  a  child  dies  intestate  without  a  wife,  child  or  father,  it  is 
laid  down  that  the  mother  is  entitled  to  administration  :{e)  and  before 
the  Statute  of  1  Jac.  11,  ch.  17,  she  could  claim,  as  next  of  kin,  the 
whole  personal  estate ;  and  althouffh  now,  by  the  Statute  of  Distribu- 
tion,(/)  every  brother  and  sister  has  an  equal  share  with  her,  yet, 
being  nearer  of  kin  to  the  intestate  by  one  degree,  she  is,  without 
doubt,  entitled  to  the  preference  in  administration.  Again,  if  a  man 
dies  intestate,  leaving  no  nearer  relations  than  a  grandfather  or  grand- 
mother, and  an  uncle  or  aunt,  the  grand&ther  or  grandmother,  being 
in  the  second  degree,  though  ascendant,  will  be  entitled  to  administra- 
tion to  the  exclusion  of  the  uncle  or  aunt,  who  are  related  only  in  the 
third  degree.(^)  So,  a  great-grandmother  is  equally  entidea  as  an 
aunt.(A) 

However,  though  the  law  of  this  state  acknowledges  the  rights  of 
ascendants  genersJly,  yet  it  does  not  recognize  them  to  the  extent  of 
the  civil  law,  according  to  which,  ascendants,  of  whatever  degree,  shall 
be  preferred  before  all  collaterals,  except  in  the  case  of  brothers  and 
sisters.  But  the  law  here  prefers  the  next  of  kin,  though  collateral, 
before  one  who,  though  lineal,  is  more  remote.(t^ 

It  remains  to  notice  certain  exceptions  to  the  rule  of  computation, 
above  stated,  of  the  proximity  of  kindred  and  consequent  right  to 
administration. 

1st.  The  parents  of  an  intestate  are  as  near  akin  to  him  as  his  chil- 
dren, for  they  are  both  in  the  iSrst  degree ;  but  the  statute,  following 
and  declaring  the  previous  law,  expressly  gives  children  the  prefer- 
ence. And,  although  the  statute  subsequently,  in  terms,  gives  the 
father,  brothers  and  sisters  the  preference  over  grandchildren,  yet,  as  it 
has  previously  provided  that  administration  "  shall  be  granted  to  the 
relatives  of  the  deceased,  who  would  be  entitled  to  succeed  to  his  per- 

(e)  OdOingwood  t.  Pacef  1  Yentr.  42i. 

(a)  See  BaUmTa  eoM^  3  Co.  40  a;  OMngwood'^ir,  Pace^  1  Yentr.  414;  BlaMorcugh  v. 
Davis,  1  P.  Wmfl.  51. 

Je)  SaicHJTs  case,  3  Oo.  40  a»  where  the  well  known  case  of  (he  DwihesB  of  S^ffdfk,  Bro. 
mor.  pL  47,  oonlra^  was  denied:  8.  P.  ColUngwood  t.  Pace,  1  Yentr.  424^  by  Hale^  C.  B. 
See  Wma.  on  Bzr&  370. 

m  2  &  &  97;  3  R.  a  (6th  ed.)  183;  Posi,  oh.  12. 

iff)  Meniney  ▼.  Petty,  Free.  Ghana  693;  Blackborough  y.  Davis,  1  P.  Wma.  41;  8.  O,  I 
L(Mrd  Rajm.  686 ;  Woodroffy,  Winkworth,  Prec.  Ghana  627 ;  Sweaey  v.  WiOis,  I  Bradfl  Suit. 
Bep.  496.    See,  also^  Boffert  v.  Furman,  10  Paige,  496-500. 

(a)  Burton  v.  Sharp,  cited  m  1  Lord  Raym.  686;  1  P.  Wma.  45 ;  S.  C,  (bat differenay 
repotted  aa  to  the  facts,)  Lutw.  1055.  Ltayd  ▼.  Tnich,  2  Yes.  sen.  215,  by  Strange^  M.  B. 
Bee,  also,  Wms.  on  Ezra  349. 

(0  1  P.  Wms.  61,  by  Lord  Holt;  Stanley  r.  Stanley,  1  Atk.  458,  by  Lord  Hardwicke ; 
Sweegy  y.  Willis,  1  Bradfl  Sun.  Rep.  498,  by  Bradford,  Surr. 
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sonal  esta1;e,"(y)  and  as  the  &t1ier,  brotlieTs  and  sisters  are  utterly  ex- 
cluded from  any  share  in  distribution  where  there  are  children,  or  the 
representatives  or  descendants  of  children,(A)  grandchildren,  notwith- 
standing the  order  of  preference,  so  in  terms  prescribed,  are  entitled  to 
the  administration  next  after  children.  The  revisers,  in  their  note  to 
the  legislature  accompanying  their  recommendation  of  this  provision 
cite  the  previous  law,  and  say,  "  much  simplified,  according  to  the  prao 
tice  and  the  law,  as  now  understood,  and  many  occasions  for  contest 
respecting  preferences  removed."(Q  By  the  law,  as  then  understood, 
children  and  their  lineal  descendants,  to  the  remotest  degree,  were 
entitled  to  the  administration  in  preference  to  the  £Etther,  bromer,  sister^ 
or  any  other  relative  of  tiie  inte8tate.(m)  Such,  clearly,  is  the  construe 
tion  to  be  given  to  the  present  statute.(n) 

2d.  Where  the  nearest  relations,  accoraing  to  the  above  computation, 
are  a  grand&ther  or  grandmother,  and  brothers  or  sisters  of  tiie  intes 
tate,  although  these  are  all  related  in  the  second  degree,  yet  the  latter 
are  entitled  to  the  administration  to  the  exclusion  of  the  former.(o) 

To  recapitulate,  in  the  first  place,  the  widow,  then  the  children,  and 
their  lineal  descendants  to  the  remotest  degree ;  and  on  failure  of  clul- 
dren,  the  parents  of  the  deceased  are  entitled  to  the  administration :  tiien 
follow  brothers  and  sisters,  then  grandfathers  and  grandmothers,  then 
uncles  or  nephews,  great-grandfathers  and  great-grandmothers,  and 
lasfly,  cousins.(jp) 

A  more  particular  discussion  of  some  parts  of  the  present  subject, 
will  be  found  in  a  subsequent  part  of  this  treatise,  where  the  rights  of 
the  next  of  kin  of  an  intestate,  under  the  Statute  of  Distributions,  are 
con8idered.(y) 

Under  the  statute,  it  is  not  every  relative  of  the  deceased  who  is  en- 
titied  to  administration  of  his  estate ;  but,  as  has  been  seen,  adminis- 
tration goes,  as  a  matter  of  right,  "to  the  relatives  of  the  deceased  who 
vxmid  be  entitled  to  succeed  to  hie  personed  estate"— or,  as  the  language  is 
in  another  portion  of  the  section,  the  next  of  kin  who  would  be  enttded 
to  share  in  the  distribution  of  the  estate.  Interest  is  a  necessary  qualifica- 
tion ;  and,  among  those  who  have  an  interest^  the  statute  establishes  a 
certain  order.  If  there  be  not  any  such  relatives  or  next  of  kin  so  en- 
titled, then  creditors  and  the  public  administrator  in  the  city  of  New 
York  have  the  right  to  the  administration.  A  relative  who  has  not 
any  interest  in  tiie  estate,  is  not  only  qiuxjui  hoc,  a  stranger,  but,  for  pur- 
poses of  administration,  he  has  no  more  titie  to  administer  than  one 
who  is  not  a  relative.  After  the  next  of  kin  who  have  an  interest,  the 
statute  brings  in  the  public  administrator  in  the  city  of  New  York. 

(fj  See  The  PiOUc  Administrator  y.  Petert^  1  Bradf.  Sarr.  Rep.  100,  101. 

(At)  2  R.  a  97 ;  3  R  &  (5th  ed.)  183.  (I)  See  3  R  and  or.  S.  (2d  ed.)  App.  636. 

(hi)  Carter  v.  Cfrawley,  Sir  T.  Raym.  600 ;  Evelyn  ▼.  JShfelyn^  AmbL  604. 

(n)  It  might  be  a  matter  of  curious  inquiry,  whether  the  revisers  did  not  report,  or  intend 
to  report,  the  word  "grandparents,"  instead  of  the  word  "grandchildren,"  in  this  connection, 
in  the  section.  This  would  have  made  the  section,  as  they  intimate  they  intended  it  should 
be,  "  according  to  the  practice  tod  the  law,  as  now  understood."  See  the  enumeration  of 
the  order  of  preference  of  administration,  2  Kent's  ComuL  413;  7th  ed.  605. 

(o)  Evdyn  v.  EifOyn,  3  Atk.  162;  3,  C,  AmbL  191 ;  WweheUea  v.  NoreUff,  Freem.  Chano. 
0b&96,'  iK  a,  1  Yem.  403 ;  2  Ghana  Rep.  374,  376;  BJaMmcugh  y.  Lavia,  I'i^.yfmu  4&, 

(j9)  See  2  Black.  (3omm.  505;  Wms.  on  Exrs.  372.  (^  Po9t^  ch.  12. 
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Thus,  where  the  intestate  left  lier  £BitheT  aodlier  half-brotherB  her  only 
next  of  kin,  and  a  half-brother  cited  her  fiither  under  the  statatey(r) 
and  he  did  not  appear,  and  the  letters'were  then  isBaed  to  the  htiS- 
brother;  it  washdd  iluiA,a8  thefiUberwafl^bytfaeStatateof  Distrft 
tions,  entiUed  to  the  whole  sorplns  after  the  payment  of  tiie  debtee  he 
was  therefore  the  only  relative  or  next  of  km  aititled  to  adminiskm- 
tion ;  that  his  reftnal  did  not  giTS  the  half-biother  any  rig^t  to  the 
administration,  as  he  had  not  any  interest  in  the  estate  of  the  intestate, 
and  never  oonld  have  directly  in  his  own  rifht ;  and  that  the  letten 
(the  case  arising  in  the  oonnty  of  New  Yonc)  opght  to  have  been 
isBoed  to  the  public  administrator;  and,  he  not  having  been  cited,  that 
the  previous  letters  shoold  be  revoked,  and  the  administration  oom* 
mitted  to  him.(9)  It  was  forlher  held,  in  the  same  case,  that  the  rela- 
tives who  have  an  interest,  as  such,  are  those  living  at  the  period  of 
the  intestate's  death,  and  having  at  lliat  time  a  title  to  a  distributive 
share ;  and  if  a  relative  so  entitlra  happen  to  die,  the  right  to  adminis- 
ter dies  with  him.  His  legal  representatives  will  receive  his  distribu- 
tive share,  not  as  next  of  kin  of  the  first  intestate,  bnt  bv  right  of 
administration  on  the  estate  of  the  second  intestate.  Again,  by  the  law 
of  the  ISth  May,  1846,(m)  amending  the  Bevised  Statute,  the  mother  of 
an  illegitimate  intestate,  where  there  is  no  child,  descendant,  or  widow, 
takes  the  whole  of  his  personid  property ;  and  she  is  expressly  declared 
to  be  entitied  to  letters  of  administration  of  his  estate,  in  exdosion  of 
all  other  persons.  Bv  the  Act  of  the  18th  April,  1856,(Q  it  is  provided 
that  illegitimate  children,  in  de&ult  of  lawful  issue,  may  inh^t  real 
and  personal  property  jGrom  their  mother,  as  if  legitimate.  As  the  ad- 
ministration must  go  to  a  party  in  interest,  such  ill^timate  children 
will  be  entitled  to  administration  of  the  goods,  &c.,  oriheir  mother. 

Where  there  are  several  persons  equa&y  entitled  to  administration, 
the  durrc^te,  by  the  above  28th  section  of  the  statute,  has  the  right  of 
election ;  but  this  discretion  is  to  be  exercised  in  subservience  to  some 
rule.  Wbere  there  is  no  material  objection  on  the  one  hand,  or  reasons 
for  preference  on  the  other,  the  court  puts  the  administration  into  the 
hands  of  that  person  amongst  those  of  the  same  degree  of  kindred, 
with  whom  the  majority  of  parties  interested  are  desirous  of  entrusting 
tile  estate.(tf)  And  where,  between  two  or  nK>re  individoals  of  the 
same  dass,  an  objection  lies  acainst  one  on  the  ^und  of  moral  fitness, 
the  surrogate  may  properly  tuie  that  into  consimration,  in  determining 
to  whom  the  administration  shall  be  committed.(u) 

The  several  provisions  of  the  statute  above  recited,  siving  the  right 
of  administration  of  the  personal  property  of  a  married  woman,  dying 
intestate,  to  her  husband,  are  not  ropealed  or  affected  by  the  recent 
acts  of  the  legislature  ^^  For  the  more  effectual  protection  of  the  prop- 

i(r)  2  a.  8.  76;  8  S.  a  (ftth  6d.>  160;  Infra, 
(«)  The  PubUc  AdmkMreUor  ▼.  Pden,  1  Bradf:  Ban,  Bep.  100.    Bee,  ttao^  McOoOer  v. 
^Tofden,  Id.  64-6. 
8i)  a  L.  1846, 25'r;  3  H.  a  (6ffa  ed.)  183-4 ;  AiUe,  p.  M. 
0  8.  L  1856, 1046 ;  3  R.  8.  (6th  ed.)  43. 
1^  F€ier$  ▼.  The  PiMie  AdmirMrator,  1  Bradfl  Burr.  Rep.  300,  lOT. 
u)  Ooopc  T.  Zawerre,  1  Barb.  Oh.  Bep.  46,  per  Walworth,  Ch. 
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erij  of  married  women."(tO  Besides  these  provisions,  expressly  author* 
iadng  the  husband  to  administer  upon  the  estate  of  his  deceased  wife 
intestate,  the  statute  further  provides,  that  if  the  husband  shall  die, 
"  leaving  any  assets  of  his  wife  unadministered,  they  shall  pass  to  his 
executors  or  administrators  as  part  of  his  personal  estate  f{w)  and  ''  if 
letters  of  administration  on  the  estate  of  a  married  woman  sh^l  be 
granted  to  any  other  person  than  her  husband,  by  reason  of  his  neglect, 
refusal  or  incompetency  to  take  the  same,  such  administrator  shall 
account  for  and  pay  over  the  assets  remaining  in  his  hands,  after  the 
payment  of  debts,  to  such  husband  or  his  personal  repre8entatives."(cr) 
And,  by  the  statute  of  Distribution,  it  is  enacted  that  the  '*  provisions 
respecting  the  distribation  of  estates,  shall  not  apply  to  the  personal 
estates  of  married  women ;  but  their  husbands  may  demand,  tecover 
and  enjoy  the  same  as  they  are  entitled  by  the  rules  of  tiie  common 
larw.^iy)  By  the  original  act  "  For  the  more  effectual  protection  of  the 
property  of  married  women,''(z)  it  was  provided,  that  tne  real  and  per- 
sonal property  of  any  female  who  may  nereafter  marry,  and  which  she 
shall  own  at  the  time  of  her  marriage,  and  the  rents,  issues,  and  profits 
thereof,  shall  not  be  subject  to  the  disposal  of  her  husband,  nor  be 
liable  for  his  debts,  and  shall  continue  her  sole  and  separate  property, 
as  if  she  were  a  single  female ;  and  that  the  real  and  personal  property, 
and  the  rents,  issues,  and  profits  thereof,  of  an  v  female  now  married, 
shall  not  be  subject  to  the  disposal  of  her  husband,  but  shall  be  her 
sole  and  separate  property,  as  if  she  were  a  single  female,  except  so  far 
as  the  same  may  oe  liable  for  the  debts  of  her  nusband  heretofore  con- 
tracted. And  by  that  act,  as  amended,(a)  "  any  married  female  may 
take  by  inheritance  or  by  gift,  grant,  devise  or  bequest,  from  any  per- 
son otner  than  her  husband,  and  hold  to  her  sole  and  separate  use,  and 
convey  and  devise  real  and  personal  property,  and  any  interest  of 
estate  therein,  and  the  rents,  issues,  and  profits  thereof,  in  the  same 
manner  and  with  like  effect  as  if  she  were  unmarried,  aad  the  same 
shall  not  be  subject  to  the  disposal  of  her  husband,  nor  be  liable  for 
his  debts." 

These  acts  do  not  undertake  to  disturb  the  law  in  regard  to  the 
estates  of  married  women  dying  intestate.  They  are  authorized  to 
take,  hold,  convey  and  devise,  but,  in  default  of  a  will,  the  estate  is 
transmitted  after  death,  precisely  as  it  was  before  these  acts  were 
passed.  A  married  woman  may  sell  or  bequeath  her  personal  estate ; 
but^  if  she  dies  intestate,  the  law  declares  who  shall  take  it  Now,  as 
before,  if  she  dies  intestate,  the  husband  may  demand  administration; 
or,  if  a  stranger  administer,  he  is  entitled  to  the  residue  after  payment 
of  debts — and,  as  to  him,  the  Statute  of  Distributions  is  a  nullity.  That 
statute  does  not  apply  to  the  case  of  Sifeme  covert  dying  intestate.  It 
has  been  determined  in  several  cases  in  England,  that  where  separate 
property  of  the  wife,(i)  or  property  held  under  marriage  articles  for 

(«)  a  L.  1848,  ch.  200,  p.  307 ;  S.  L.  1849,  ch.  376,  p.  528 ;  3  R.  S.  (6th  ed.)  239.    See 
Act  oonoeming  the  rights  and  liabilities  of  husband  and  wife,  S.  L.  1860,  ch.  90,  p.  157. 
(10)  2  R.  a  75 ;  3  IL  a  (6th  ed.)  169,  sec.  29.        (»)  Id.  sea  30. 
(y)  2  B.  a  98 ;  3  R.  a  (5th  ed.)  185,  sec  86  [aeo.  79]. 
S)  &  L.  1848,  307  ;  3  R.  a  (6th  ed.)  239. 
(a)  &  L.  1849,  628 ;  3  R.  S.  (6th  ed.)  239.  (6)  Molaney  y.  Kennedy,  10  Simon,  264. 
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her  sole  and  separate  use,  as  if  she  were  unmarried,(c)  was  left  nndis- 
posed  of,  by  will  or  otherwise,  by  the  wife  at  her  death ;  the  quality  of 
separate  property  ceased  at  her  death ;  and  the  husband  was  entitled 
jure  manti,  and  as  her  administrator,  and  not  as  her  next  of  kin.     A 
settlement  of  property  to  the  use  of  a  feme  covert,  with  the  same  power 
and  control  as  if  she  were  sole  and  unmarried,  is  an  approximation  by 
marriage,  as  nearly  as  may  be,  to  the  state  of  her  personalt}',  as  settlea 
by  the  acts  of  1848  and  1849 ;  and  these  English  decisions  are  there- 
fore clearly  in  point     Accordingly  these  acts,  which  have  enabled  a 
married  woman  to  have  the  sole  control  and  absolute  ownership  of  her 
property  during  her  life,  with  power  to  sell  and  convey,  and  also  to 
regulate  its  disposition  after  her  death,  have  not  at  all  altered  the  law 
as  to  the  admimstration  of  her  personalty  in  case  of  intestacy.    Where 
the  wife  has  fiiiled  to  exercise  the  privilege  conferred  upon  her  by 
these  new  statutes,  and  dies  intestate,  possessed  of  personaltj^,  her  hus- 
band has  still  the  sole  right  to  admmister,  and,  as  administrator,  to 
retain  the  residue  of  the  estate,  after  the  payment  of  debts,  to  his  own 
use.    The  right  of  representation,  unless  he  be  incompetent,  and  the 
right  of  succession  to  the  property,  are  still  exclusively  vested  in  him, 
to  be  defeated  only  by  a  valid  will.(d)    The  husband,  therefore,  is  still 
entitled,  in  the  first  instance,  to  administration  of  the  goods,  &c.,  of  his 
deceased  wife  intestate.    If  the  husband  intermeddles  with  the  deceased 
wife's  estate,  without  taking  out  letters  of  administration,  the  above 
29th  section  of  the  statute  makes  him  liable  for  her  debts,  upon  the 
presumption  that  he  has  assets  belonging  to  her  estate  to  pay  them.(e^ 
If  the  husband  survives  the  wife,  and  dies  either  before  or  after 
taking  out  letters  of  administration  of  her  estate,  leaving  any  assets  of 
his  wife  unadministered,  the  above  29th  section  directs  that  they  shall 
pass  to  his  executors  or  administrators,  ^'  but  shall  be  lial  le  for  her 
debts  to  her  creditors  in  preference  to  the  creditors  of  the  husband." 
The  object  of  this  provision  was  not  that,  where  the  husband  survived 
the  wife,  her  property,  which  unquestionably  belonged  to  the  repre- 
sentatives of  the  husband,  should  go  to  such  representatives  after  pay- 
ing her  debts,  provided  they,  or  some  other  person,  administered  on 
her  estate  specially ;  the  last  clause,  giving  her  creditors  a  preference,  is 
wholly  senseless  in  any  such  view  of  the  section.     Without  doubt  the 
legislature  intended,  in  such  a  case,  that  the  personal  representatives 
of  the  surviving  husband,  in  their  character  of  such  representatives, 
should  acquire  the  right  to  her  whole  property  unadmmistered,  and 
should  have  power  to  sue  for,  and  recover  it,  as  such  representatives 
of  the  surviving  husband.    But,  after  the  assets  have  been  recovered 
by  them,  they  must  so  administer  them  as  to  give  her  creditors  a 
preference  in  pavment  out  of  that  part  of  the  estate,  although  it  comes 
to  them  in  the  character  of  the  personal  representatives  of  the  husband. 
There  were  two  questions  of  some  doubt  existing  before  the  Revised 
Statutes : — 1.  Whether  the  assets  of  the  wife  were  liable  for  her  debts, 

(c)  ProudUy  v.  Fidder,  2  M.  and  E.  67.    See,  also,  Salmon  y.  Haya^  4  Hagg.  386. 
'   {d)  Per  Bradf.,  Surr.,  in  Mc  Cosher  v.  GMen,  1  Bradf.  Surr.  Bep.  64,  68,  69.    See^  also^ 
Shumway  v.  Cooper,  16  Barb.  Sup.  Ct.  Rep.  666. 

(e)  See  Lochvcod  v.  Stockholm,  11  Paige,  92. 
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where  her  husband  survived  her,  or  were  to  belong  absolutely  to  the 
husband's  representatives,  as  a  part  of  his  personal  estate;  2.  Whether 
his  representatives,  or  the  next  of  kin  of  the  wife,  were  to  administer 
on  her  estate.    And  both  questions  were  put  at  rest  by  giving  the 

Eroperty  directly  to  his  representatives,  as  a  part  of  his  personal  estate ; 
ut  chargeable  in  their  hands  with  her  debts,  to  the  extent  of  that  part 
of  the  fund.(/) 

The  rule,  it  seems,  is,  that  where  the  husband  and  wife  are  drowned 
in  the  same  ship,  they  must  be  presumed  to  have  perished  at  the  same 
moment,  unlessproof  can  be  obtained  as  to  the  exact  time  of  the  death 
'  of  either.(^)    Hence,  in  such  cases,  in  order  to  entitle  the  husband  to 

the  wife's  property,  it  must  be  proved  that  he  survived  her,  and  conse- 
quently, the  administration  thereof  must  be  granted  to  her  next  of  kin, 
if  his  representatives  cannot  give  any  such  proof.(A) 

In  the  case  of  a  foreigner  dying  intestate  m  this  state,  it  should  seem, 
according  to  English  authority,  that  if  no  question  is  raised,  the  court 
will  grant  administration  to  the  person  entitled  to  the  effects  of  the 
deceased,  according  to  the  law  of  his  own  country.(i)  If  the  legal  title 
be  disputed,  the  question  will  depend  on  the  fact,  whether  the  deceased 
was  domiciled  within  this  state,  or  only  a  temporary  resident  there. 

If  the  intestate  was  domiciled  in  a  foreign  country,  or  in  another 
state,  and  left  assets  in  this  state,  administration  must  be  taken  out 
here,  as  well  as  in  the  country  or  state  of  domicil.(y)  And  there  has 
already  been  occasion  to  observe(i)  that  where  there  are  assets  of  a  de- 
ceased non-inhabitant  in  this  state,  and  an  administrator  has  been  ap- 
pointed here,  the  executor  or  administrator  of  the  goods  of  the  de- 
ceased appointed  in  the  state  of  his  domicil  cannot  give  a  valid  release 
of  a  debt  due  to  the  deceased  from  a  debtor  residing  in  this  state,  nor 
interfere  with  a  suit  commenced  to  recover  such  debt  by  the  domestic 
admimstrator.(Z) 

The  above  section,  numbered  31,  gives  the  right  of  administration 
of  the  goods,  &c.,  of  a  deceased  non-inhabitant,  in  the  first  instance, 
to  his  relatives.  Since  the  distribution  of  the  personal  property  of  the 
intestate  in  such  cases  is  to  be  regulated  according  to  the  law  of  the 
country  or  state  in  Avhich  he  was  a  domiciled  inhabitant  at  the  time  of 
his  death,(wi)  it  appears  to  be  a  necessary  consequence  that  the  grant 
should  be  made  to  a  relative  entitled  to  the  effects  of  the  deceased 
according  to  the  law  of  that  country  or  state.    If  the  person  applying  be 

(/)  Loekwood  v.  Stockholm,  11  Paigo,  87^  91,  92 ;  Renwick  v.  Renwick,  10  Paige,  415,  420. 
See,  also,  2  Kent's  Comm.  (7th  ed.)  116,  where  it  seems  to  be  considered  that  an  adminis- 
tration of  the  estate  of  the  wife,  on  the  part  of  the  representatives  of  the  husband,  is  required 
bj  the  statute. 

Where  the  husband  has  suryired  the  wife  and  died  intestate  without  administering  to  her 
estate,  his  next  of  kin  must  constitute  themselves  his  legal  personal  representatives  before 
they  have  any  claim  to  administer  to  the  wife's  estate.    In  the  Goods  of  Jane  Elizabeth  Orauae^ 
I  1  Swabey  and  Tristram,  146.    See,  also,  3  Hagg.  Eccl.  Rep.  ^^O. 

isi)  In  Ike  Goods  of  Sdwyn,  3  Hagg.  748 ;  1  Curt.  705 ;  2  Kent's  Comm.  434,  435 ;  7th  ed. 
538,  and  cases  cited ;  Wms.  on  Exrs.  361, 405,  1084,  and  cases  cited. 
(h)  SaUerthwaUe  v.  P(wcC  1  Curt.  705 ;  Wms.  on  Exrs.  361. 
I  (t)  Wms.  on  Exrs.  376,  and  cases  cited.    The  regular  course  seems  to  be,  that  the  am- 

1  bassador  should  certify  the  law  of  the  country  he  represents.    Id.  no(0. 

'  ij)  See  ante,  pp.  194, 195,  and  cases  cited;  Wms.  376.  {k)  Anie,  p.  224. 

(0  Chapman  y.  Fish^  6  Hill,  554.  \m)  ^oepost,  ch.  12. 
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arelatiye,  and  pnxireagraiiiof  admmistratkm  to  Imnaelfbj  the  proper 
anthority  of  the  domiol  of  the  deceased,  he  will  haye  the  strongest 
cl^im  to  the  admmistratioD  heie.  In  case  no  rdatnre  applj  lor  the 
adzninistratian  on  the  estate  of  the  deceased  non-inhabitant^  and  it 
apf  jears  that  letters  of  administration  on  the  same  estate^  or  letteis  tes- 
tamentaiy,  have  been  granted,  by  competent  anthority,  in  another 
state  of  the  United  States,  then  the  person  so  appointed,  on  prodocing 
snch  letters,  is  entitled  to  letters  of  administration  in  preference  to 
creditors  or  any  other  persons,  except  the  public  administrator  in  the 
city  of  New  York.  It  will  be  obseryed  that  this  proyision  expressly 
entitles  the  administrator  or  executor  appointed  in  another  state  of  the 
United  States  only  to  administration  here,  and  giyes  the  pnblic  ad- 
ministrator in  the  city  of  New  York  the  preference  oyer  snch  admin- 
istrator or  executor  in  that  case  only.  Ktne  deceased  was  a  domiciled 
inhabitant  of  a  foreign  country,  and  no  relatiye  apply  for  the  admin- 
istration, if  the  party  applying  for  administration  here  has  already 
obtained  a  grant  in  the  proper  court  of  the  countiy  where  the  domi(^ 
was,  it  is  presumed  that  the  court  here,  generally  speaking,  would 
follow  that  grant(n)  It  is  proper  to  remark,  that  in  the  office  of  the 
surrogate  of  the  county  of  New  York,  a  practice  has  long  existed  of 
granting  administration  of  the  goods,  &c.,  of  deceased  non-inhabitants, 
leaying  no  relatiyes  in  this  state,  to  the  personal  representatiyes,  or  the 
agent  or  attorney  in  fact  of  the  personal  representatiyes  of  the  deceased, 
appointed  in  another  state,  or  in  a  foreign  country,(o)  as  well  as  of 
issuing  letters  testamentary  of  the  wills  of  non-inhabitants  to  the  ex- 
ecutors named  in  such  wills. 

WHO  ARE  INCAPABLE  OF  BSINa  ADMINISTRATOBS. 

A  widow,  or  next  of  kin,  who  would  otherwise  be  entitled,  may  be 
incapable  of  the  office  of  administrator  on  account  of  some  legal  dis- 
qualification. 

The  incapacities  of  an  administrator  are  enumerated  in  the  aboye 
thirty -second  section  of  the  statute.  Under  the  twenty -seyenth  section 
of  the  statute,  already  considered,  which  prescribes  the  order  in  which 
administration  shall  oe  granted  to  the  relatiyes  of  the  deceased,  if  they 
or  any  of  them  will  accept  the  same ;  and  under  this  thirty -second 
section,  which  proyides  that  letters  of  administration  shall  not  be 
granted  to  a  person  convicted  of  an  infamous  crime,  nor  to  any  one  in- 
capable by  law  of  making  a  contract,  nor  to  a  non-resident  alien,  nor 
to  a  minor,  nor  to  any  one  who  shall  be  adjudged  incompetent,  by  the 
surrogate,  to  execute  the  duties  of  such  trust  by  reason  of  drunkenness, 
improvidence,  or  want  of  understanding,  nor  to  a  married  woman ;  the 

(n)  See  Wmt.  on  Bxra.  376.  The  court  will  not,  however,  follow  the  grant  of  the  ooon- 
try  of  domidl,  when  it  would,  by  so  doing,  be  acting  in  contradiction  to  the  law  of  this 
country.  An  application  for  a  grant  of  letters  of  administration  to  a  minor,  assisted  by  his 
undo,  his  curator,  lawfully  appointed  according  to  the  law  of  the  domicil,  reftised.  In  (he 
Goods  ofller  R  U.  the  Dwhesa  d^  Orleans,  1  Swabey  and  Tristram,  253. 

(o)  8L  Jwjo  y.  Dunscomb  and  BeckwUh,  2  Bradd  Surr.  Rep.  106.  Where  a  party  applied 
for  administration,  as  the  agent  of  a  foreigner  resident  abroad,  and  entitled  to  administration, 
the  application  cannot  be  supported,  without  eidiibiting  to  the  court  a  proper  authority  firam 
the  person  so  entitled.    See  Wms.  on  Ezrs.  376,  note. 


WHO  ARE  IKCAPABLB  OF  BEING  ADMINISTBATORa  241 

surrogate  has  no  discretion  to  exclude  a  person  declared  by  the  statute 
to  be  entitled  to  a  preference,  except  for  some  of  the  causes  specified 
in  this  section.  No  degree  of  legal  or  moral  guilt  or  delinquency  is 
sufficient  to  exclude  a  person  from  the  administration,  as  the  next  of 
kin,  in  the  cases  of  preference  given  by  the  statute,  unless  such  person 
has  been  actually  convicted  of  an  infamous  crime.  And  the  conviction 
intended  by  the  statute  is  upon  an  indictment,  or  other  criminal  pro- 
ceeding.(p)  The  improvidence  contemplated  by  the  statute,  as  a 
ground  of  exclusion,  is  that  want  of  care  or  foresight  in  the  manage- 
ment of  property,  which  would  be  likely  to  render  the  estate  and 
eflfects  of  the  intestate  unsafe,  and  liable  to  be  lost  or  diminished  in 
value  by  improvidence,  in  case  administration  thereof  should  be  com- 
mitted to  the  person  charged  as  improvident.  Accordingly,  where  the 
parties  applying  for  the  administration,  were  a  son  oi  the  intestate 
and  the  nusband  of  a  daughter  in  right  of  his  wife,  and  the  latter 
resisted  the  claim  of  the  former  on  the  ground  that  he  was  disqualified, 
on  account  of  his  vices  and  his  improvidence,  and  there  was  proof 
against  the  son  of  divers  offences  against  the  laws  of  society,  and  of  a 
l^ge  recovery  against  him  in  an  action  of  crim,  con.,  it  was  held  that 
such  evidence  was  not  relevant  under  the  statute,  and  ought  to  have 
been  excluded;  and  although  there  was  evidence  derived  from  his  own 
examination,  when  he  Avas  applying  for  the  benefit  of  the  insolvent  act, 
tending  to  show  improvidence  in  the  acquisition  and  preservation  of 
property,  and  proving  that  he  was  grossly  negligent  in  the  manage- 
ment of  his  property  and  affairs,  and  in  the  contracting  of  debts  by 
indorsing  for  strangers,  or  for  men  without  visible  means  of  payment ; 
yet,  after  all,  it  was  concluded  that  he  was  not  improvident  to  such  a 
degree  as  to  render  him  incompetent  to  discharge  the  duty  of  an 
administrator,  (g) 

The  insolvency  of  the  applicant  is  not  a  sufficient  reason  to  adjudge 
him  incompetent  to  be  an  administrator.  Insolvency  is  not  always 
evidence  of  improvidence  or  want  of  prudence.  Misfortune  will  often 
overtake  and  ruin  the  most  provident  and  prudent ;  and  especially  is 
insolvency  not  a  reason  for  exclusion  where  the  application  is  for  a 
joint  administration  with  one  or  more  conceded  to  be  competent.(r) 
Nor  is  the  fact  that  the  party  applying  is  indebted  to  the  estate,  a 
ground  of  exclusion. (5) 

But  a  professional  gambler  is  disqualified  to  act  as  administrator  by 
reason  of  improvidence.(Q 

(p)  Coope  V.  Lowtrre^  1  Barb.  Oh.  Rep.  45 ;  Harrison  v.  McMahoUy  1  Bradf.  Surr.  Rep. 
283 ;  McMahon  y.  Harrison^  10  Barb.  Sup.  Ot.  Rep.  659. 

(q)  Coope  V.  Loioerre,  1  Barb.  Ch.  Rep.  45,  49.  See,  also,  Emerson  v.  Bowers,  14  Barb. 
Sup.  Ct.  Rep.  658;  jS'.  G.,  oq  appeal,  4  Keman,  449.    See,  also,  ante,  p.  215. 

(r)  In  Ihe  Maiter  of  the  estate  of  WUUam  Posi^  deceased,  Law  of  Surrogates,  4a,  (Ist  ed.,) 
Appendix,  p.  i  It  is  stated  in  that  decision,  that  in  a  case  of  joint  administration,  "it  ift 
necessary  for  the  administrators  to  join  in  every  act,  and  no  one  joint  administrator  has  tbo 
control  of  the  property  of  the  intestate,"  which  probably  is  not  strictly  correct. 

{$)  la  ike  MaUer  of  ike  estate  of  WiUiam  Post,  deceased,  supra;  ChurckiU  v.  PrescoO,  2 
Bradf.  Surr.  Rep.  304. 

(0  McMahon  v.  Harrison,  10  Barb.  Sup.  Ct  Rep.  659.  Affirmed  in.  the  Court  of  Appeals^ 
2  Seldon,  443.    See  ante,  p.  215. 
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The  statutory  directions  are  as  follows : 

Sec.  26.  Before  any  letters  of  administration  shall  be  granted  on  the 
estate  of  any  person  who  shall  have  died  intestate,  the  faucX  of  sack 
person's  dying  intestate  shall  be  proved  to  the  satisfiiction  of  the  sur- 
rogate ;  who  shall  examine  the  persons  applying  for  such  letters^  on 
oath,  touching  the  time,  place  and  manner  of  the  death,  and  whether 
or  not  the  party  dying  left  any  will ;  and  he  may  also,  in  like  manner, 
examine  any  other  person,  and  may  compel  sucn  person  to  attend  as  a 
witness  for  that  purpo8e.(tt) 

Sec.  35.  When  any  person  shall  apply  for  administration,  either  with 
the  will  annexed  or  in  case  of  intestacy,  and  there  shall  be  any  other 
person  having  prior  right  to  such  administration,  the  applicant  shall 
produce,  prove  and  file  with  the  surrogate  a  written  renunciation  of  the 
persons  having  such  prior  right  If  he  &jl  to  do  so  before  any  such 
letters  shall  be  granted,  a  citation  shall  be  issued  to  all  persons  having 
such  prior  right,  to  show  cause,  at  a  day  therein  to  be  specified,  why 
administration  should  not  be  granted  to  such  applicant.(t;) 

Sec.  86.  If  any  person  to  whom  such  citation  shall  be  directed,  shall 
reside  within  the  county  of  such  surrogate,  such  citation  shall  be 
served  personally,  or  by  leaving  a  copy  at  the  residence  of  such  per- 
son, at  least  six  days  before  the  return-day  thereof.  If  any  such  per- 
son reside  out  of  such  county,  but  within  the  state,  and  such  residence 
can  be  ascertained,  service  shall  be  made  in  the  same  manner,  at  least 
forty  days  before  the  return-day  of  the  citation.  If  any  such  person 
resiae  out  of  the  state,  or  his  residence  cannot  be  ascertained,  such 
citation  may  be  personally  served  without  the  state  forty  days  before 
its  return,  or  may  be  published  once  in  each  week,  for  six  weeks  suc- 
cessively, in  the  state  paper. 

Sec.  87.  In  all  cases  of  application  for  letters  of  administration  in 
cases  of  intestacy,  a  citation  to  show  cause  as  aforesaid,  shall  be  issued 
to,  and  served  on,  the  attorney-general,  at  least  twenty  days  before 
the  return-day  thereof,  previous  to  granting  such  letters,  unless  it  shall 
be  shown  to  the  surrogate,  by  the  affidavit  of  the  applicant  or  other 
written  proof,  that  the  intestate  Idft  kindred  entitled  to  his  estate, 
specifying  the  names  of  such  kindred  and  their  places  of  residence,  as 
far  as  the  same  can  be  ascertained. 

Sec.  42.  Every  person  appointed  administrator  shall,  before  receiv- 
ing letters,  execute  a  bond  to  the  people  of  this  state,  with  two  or  more 
competent  sureties,  to  be  approved  by  the  surrogate,  and  to  be  jointly 
and  severally  bound.  The  penalty  in  such  bond  shall  not  be  less  than 
twice  the  value  of  the  personal  estate  of  which  the  deceased  died  pos- 
sessed, which  value  shall  be  ascertained  by  the  surrogate,  by  the  ex- 
amination on  oath  of  the  party  applying,  and  of  every  other  person  he 
may  think  proper  to  examine.  The  bond  shall  be  conditioned,  that 
sucn  administrator  shall  faitlifully  execute  the  trust  reposed  in  him  as 
such,  and  also  that  he  shall  obey  all  orders  of  such  surrogate  touching 
the  administration  of  the  estate  committed  to  him.{w) 


f 


tt)  2  R.  a  74;  3  R.  S.  (6th  ed.)  158.  (i;)  2  R.  S.  76;  3  R.  S.  (6th  ed.)  160. 

w)  2  R.  S.  77 ;  3  R.  S.  (6th  ed.)  161. 
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The  proceeding  on  taking  out  letters  of  administration,  is  by  peti- 
tion of  the  person  desiring  to  administer.  The  above-cjuoted  sections, 
numbered  26  and  42,  require  the  surrogate  to  examme  the  person 
appl;^ing  for  the  letters,  on  oath,  touching  the  fact  of  intestacy,(x)  and 
the  time,  place,  and  manner  of  the  death,  and  the  value  of  the  personal 
property  of  the  intestate ;  but  it  is  deemed  a  suflScient  compliance  with 
these  sections,  to  embody  in  the  petition  the  facts  and  circumstances 
directed  by  them  to  be  mquired  into. 

The  petition  should  also  show  jurisdiction  in  the  surrogate,  under 
one  or  tne  other  of  the  clauses  of  the  23d  section  of  the  statute  already 
considered,  declaring  to  what  surrogate  the  power  of  granting  the  ad- 
ministration belongs.  It  should,  in  addition,  set  forth  that  the  intes- 
tate left  kindred  entitled  to  his  estate,  specifying  the  names  of  such 
kindred  and  their  places  of  residence,  as,  in  demult  of  proof  as  to  these, 
by  the  above  section,  numbered  37,  a  citation  must  issue  to  the  attor- 
nej'genersl  to  show  cause.  The  surrogate  must  take  proof  as  to  the 
names  and  residence  of  the  kindred,  in  order  to  ascertain,  also,  whether 
the  person  applying  is  first  entitled  to  the  letters,  or  whether  a  citation 
must  not  issue.  And,  accordingly,  the  degree  of  relationship  of  such 
kindred  should  be  stated  in  the  petition,  and  if  any  of  them  be  minors 
it  should  be  so  set  forth,  and  whether  such  minors  have  a  general 
guardian ;  because  the  guardian  of  one  of  the  next  of  kin,  a  minor,  by 
the  83d  section  of  the  statute,(y)  is  entitled  to  the  administration,  where 
the  minor  is  otherwise  entitled.  Besides,  there  may  be  other  persons 
having  an  equal  right  with  the  petitioner  to  the  letters,  and  the  sur- 
rogate is  entitled  to  have  this  information  respecting  the  next  of  kin, 
in  order  properly,  in  such  a  case,  to  exercise  his  discretion  to  whom  he 
shall  grant  tne  letters.(2)  And  in  such  a  case  a  majority  in  interest,  if 
practicable,  ought  to  join  in  the  petition,  or  give  their  consent  to  its 
prayer.  If  the  intestate  has  left  a  widow,  her  name  and  residence,  and 
whether  she  is  of  full  age  or  a  minor,  should  be  set  forth.(a)  If  he 
has  not  left  a  widow,  that  fact  should  be  stated.  The  prayer  of  the 
petition  should  be,  that  letters  of  administration  of  the  goods,  chattels, 
and  credits  of  the  deceased  be  granted  to  the  petitioner.  If  there  are 
persons  having  a  prior  right  to  the  petitioner  to  letters,  who  have  not 
renounced,  a  proper  prayer  for  a  citation  ought  to  be  included.  If  it 
be  proposed  to  join  another  person  with  the  petitioner  in  the  adminis- 
tration, the  prayer  will  be  that  letters  may  be  granted  to  the  petitioner 
and  such  person,  and  this  will  be  a  sufficient  consent  that  such  person 
be  joined  in  the  administration,  to  be  filed  with  the  surrogate  under 
the  above  section,  numbered  34.  If  a  married  woman  be  entitled  to 
letters,  the  same  are  to  be  granted  to  her  husband  in  her  right  and 
behalf,  and  the  husband  and  wife  ought  both  to  join  in  the  petition, 
ihat  the  evidence  of  the  necessary  fiacts  may  be  more  complete  than  it 
would  be  if  the  husband,  a  stranger,  perhaps,  to  the  deceased  and  to 
the  estate,  alone  petitioned. 

The  petition  must  be  under  oath,  and  must  be  sworn  to  before  the 

ix)  See  Biadey  v.  Redmond^  2  Brad£  Surr.  Rep.  281.  (y)  Supra,  p.  230. 

z)  See  Thylor  y.  Dekmeey^  Gaines'  Caaes,  149. 
a)  See  Carow  r.  Mowatt,  2  Edw.  Oh.  Rep.  57. 
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surrogate.  [For  forms  of  petitions,  both  where  the  petitioner  is  first 
entitled,  and  when  there  are  others  having  a  prior  right,  see  Appendix, 
No.  29.]  If  it  be  necessary  to  take  out  a  citation,  the  proper  order  for 
issuing  the  citation  must  be  entered*  [For  form  of  the  order  and  of  the 
citation,  see  Appendix,  No.  30.] 

The  person  entitled  to  the  administration  may,  under  the  34th  sec- 
tion of  the  statute  heretofore  recited,(i)  on  filing  the  proper  consent, 
have  another  person,  although  the  latter  is  not  entitled,  joined  with 
him  in  the  administration,  and  the  privilege  is  not  confined  to  him 
first  entitled.  If  several  having  a  prior  right  renounce,  or  fail  to  appear, 
on  the  return  of  the  citation,  to  show  cause,  the  person  having  the 
next  right  may  doubtless,  upon  filing  the  proper  consent,  have  a  per- 
son not  entitled  joined  with  him  in  the  administration.  [For  form  of 
the  consent,  see  Appendix,  No.  31.]  But  a  person  not  entitled  to  ad- 
ministration cannot  be  joined  as  administrator  with  one  who  is  entitled, 
on  the  suggestion  of  the  surrogate,  and  without  or  against  the  consent 
of  the  party  entitied.(c)  And  there  is  no  provision  authorizing  the 
surrogate  to  appoint  a  person  sole  administrator  who  is  not  entitled, 
except  on  the  renunciation  or  refusal  of  all  those  having  the  prior 
right.  Thus,  when  there  are  children,  it  is  not  regular  to  appoint  a 
stranger  sole  administrator  on  the  petition  of  the  widow  to  that  efiect, 
even  if  the  children  be  minors,  although  this  has  not  unfrequently 
been  done.  The  widow  and  another  person  may,  with  her  consent,  be 
joined  in  the  administration ;  but  her  petition  that  such  other  person 
be  alone  appointed,  will  not  authorize  the  granting  of  letters. 

Where  a  person  remotely  entitled  applies  for  letters  of  administration, 
he  must  produce,  prove,  and  file  with  the  surrogate,  the  written  renun- 
ciation of  all  persons  having  the  prior  right,  or,  in  default  thereof,  must 
cause  them  to  be  cited  to  show  cause.  [For  form  of  renunciation  and 
proof,  see  Appendix,  No.  32.]  It  seems  that,  where  a  party  entitled 
to  the  grant  of  administration  has  renounced,  such  renunciation  may 
be  retracted  before  the  letters  of  administration  have  finally  issued.(a) 
This  is  not  a  privilege,  but,  it  seems,  is  rather  a  matter  of  right  than 
discretionary.(e)  Frequently  a  clause  is  inserted  in  the  renunciation, 
stating  that  the  party  renounces  in  favor  of  another  person,  and  praying 
the  surrogate  to  appoint  such  person  administrator.  If  such  person  be 
next  entitled  to  the  administration,  the  letters  will,  of  course,  issue  to 
him ;  but  if  this  be  not  so,  he  must  procure  the  renunciation  of  all 
having  the  prior  right.  If  the  widow  renounce  or  refuse,  the  children 
and  next  of  kin,  according  to  the  twenty -seventh  section  of  the  statute, 
arc  entitled.  If  the  widow  and  all  the  next  of  kin  renounce  or  refuse, 
til  en,  in  the  city  of  New  York,  the  public  administrator,  and.  in  the 
other  parts  of  the  state,  the  creditor,  becomes  entitled.  If  they  all  re- 
nounce, then  a  stranger,  or,  out  of  the  city  of  New  York,  the  county 
treasurer,  may  be  appointed.  And  the  relatives  or  next  of  kin  who 
must  renounce,  are  those  only  who  would  be  entitled  to  succeed  to  the 

(6)  Supra^  p.  230. 

(c)  Peters  v.  The  Public  Administrator,  1  Bradf.  Surr.  Rep.  200. 

{d)  Soe  Wms.  on  Exrs.  394,  and  cases  cited. 

(e)  Casey  v.  Gardiner,  4  3rad£  Surr.  Rep.  13. 
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personal  estate.  Thus,  if  the  intestate  leave  no  widow  or  children,  but 
leave  a  father,  and  brothers  and  sisters,  the  father's  renunciation  alone 
will  be  suf&cient  to  let  in  creditors  or  the  public  administrator ;  because, 
in  such  a  case,  the  father  is  solely  entitled  to  the  personal  property  of 
his  deceased  child.(e)  But  when  the  intestate  leaves  a  widow  and 
children,  or  other  next  of  kin,  the  renunciation  of  the  widow,  although 
accompanied  with  a  prayer  that  J.  K.,  a  stranger,  be  appointed,  does 
not  give  J.  EL  any  right  to  the  administration.  Even  if  the  widow 
and  all  the  next  of  kin  renounce,  and  pray  the  appointment  of  a  stranger, 
he  does  not  become  entitled ;  because  the  section  above  referred  to  ex- 
pressly declares,  that  if  none  of  the  relatives  or  their  guardians  will 
accept  the  administration,  then  the  same  shall  be  granted  to  the  public 
administrator,  or  to  creditors,  or  to  the  county  treasurer,  as  the  case 
may  be.  It  would  seem  obvious  that  the  right  of  the  public  adminis- 
trator, or  the  creditors,  or  the  county  treasurer,  to  be  appointed  admin- 
istrator of  the  goods,  &c.,  of  the  intestate,  cannot  be  superseded  by  the 
nomination  of  another  person  to  the  office,  by  those  having  the  prior 
right  and  refusing  the  trust.  The  rule,  however,  has  been  diflferent, 
and  very  often  administration  has  been  granted  to  a  stranger,  or  the 
widow  alone,  or  the  widow  and  the  next  of  kin,  or  where  there  may 
have  been  no  widow,  the  next  of  kin  renouncing,  as  it  is  termed,  in  his 
&vor,  without  regard  to  the  claims  of  the  public  administrator  or  of 
creditors.  It  is  clear,  notwithstanding,  that  such  appointments  have 
been  as  irregular  as  though,  in  a  case  where  there  were  a  widow  and 
children,  all  com{)etent,  a  child  had  been  appointed  administrator  with- 
out the  renunciation  or  consent  of  the  widow.(/) 

If  the  person  having  the  right  to  the  administration  be  a  minor,  his 
guardian,  by  the  thirty-third  section  of  the  statute,  is  entitled  to  the 
letters;  and  if  the  person  applying  for  the  letters  be  remotely  entitled, 
and  there  are  minors  having  no  guardians  possessing  the  prior  right,  such 
minors  should  be  duly  served  with  a  citation  to  show  cause ;  and,  on 
the  hearing  of  the  matter,  their  interests  should  be  taken  care  of  by  a 
special  guardian,  and  the  proceedings  in  respect  to  them  should  be 
sumlar  to  those  for  the  protection  of  the  rights  of  the  minors,  on  an 
accounting  by  an  executor  or  administrator  before  a  surrogate,  or  on 
the  revocation  of  a  probate  :  as  to  which  the  reader  is  referred  to  the 
appropriate  chapters  of  this  work.(^)  If  the  minor  have  a  guardiaii, 
the  citation  must  be  duly  served  upon  him.  Where  the  appointment 
of  a  person  as  guardian  is  invalid,  nis  subsequent  appointment  as  ad- 
ministrator of  his  ward's  father  will  also  be  erroneous,  if  his  claim  to 
be  appointed  administrator  rests  upon  the  fact  that  he  has  been  ap- 
pointed guardian,  and  is  entitled  to  administer  in  the  right  of  his 
ward ;  and  letters  have  been  issued  to  him,  without  any  citation  or 
notice  to  relatives  having  a  prior  right  to  the  administration.(A) 

As  has  been  seen^  a  creditor  cannot  obtain  letters  of  administration 
from  the  surrogate  of  the  coimty  of  New  York,  without  producing  the 

(e)  See  Statute  of  Distribution,  2  R  S.  96;  3  B.  &  (5th  ed.)  183 ;  Post,  ch.  12 ;  Public 
Administrator  v.  Peiers,  1  Bradf.  Surr.  Rep.  100. 
(/)  See  1  Bradf:  Surr.  Rep.  100.  (g)  Seeposij  chaps.  12  and  14. 

(h)  Whiie  v.  P&meroy,  1  Barb.  Sup.  Ct  Rep.  640. 
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renur:ciatioD  not  onlj  of  the  widow  and  next  of  kin,  but  of  the  public 
admir!idiTator  also,  or  causing  them  all  to  be  cited  to  show  canse. 

T!:e  obtaining  of  letters  of  adnunistration  is  not  often  attended  with 
litigation.  Where  the  character  in  which  the  petitioner  applies  for  let- 
t'^rs  is  clear  or  is  conceded — and  such  is  almost  muTcrsallj  the  case, — 
there  is  nothing  left  for  inrestigation  or  dispnte  exoq)t  the  siifficiency 
of  the  pro[x>3ea  sureties  of  the  administrator.  The  question,  however, 
sometimes  arises,  as  in  the  cases  cited  in  the  note(t)  hereto,  whether  the 

:4itiorier  actually  sustains  that  relationship  to  the  intestate  upon  whicb 
e  or  she  bases  her  claim  to  the  administration.  This  question  although 
often  serious  and  difficult,  always  turns  upon  the  &ct8  appearing  in  each 
particular  case,  and  no  principle  is  inyolyed  which  it  is  within  the  scope 
of  this  work  to  consider. 

The  fact  that  the  decedent  died  intestate  must  in  all  cases  be  proved 
before  letters  of  administration  issue ;  and  that  is  ordinarily  shown  by 
establishing  that  no  will  can  be  found.(tt)  The  principal  object  to  be 
attained,  is  the  faithful  and  honest  adminisitration  of  the  property  which 
is  intended  to  be  secured  by  the  official  bond  of  the  administrator ;  and 
those  interested  in  the  estate  usually  take  little  ftirther  concern  in  the 
matter,  than  to  see  to  the  ability  and  good  standing  of  the  sureties. 
The  bond  must  be  acknowledged  or  proved  by  the  parties  executing 
the  same.    The  statutory  provision  is  as  follows : 

Sec.  3.  All  bonds  given  by  any  executor  or  administrator,  or  any 
other  person,  which,  by  law,  are  required  to  be  filed  with  the  surrogate, 
or  in  the  surrogate's  office,  of  any  county,  shall  be  proved  or  acknowl- 
edged by  the  parties  executing  the  same,  as  deeds  are  now  required  by 
law  to  be  proved  or  acknowledged,  before  the  same  shall  be  received 
by  the  surrogate  or  person  performing  the  duties  of  8urrogate.(y) 

[For  form  of  an  aamroistrator's  bond,  see  Appendix,  No.  8S.J 

Where  there  are  several  administrators,  the  statute  requiring  the 
surrogate,  upon  the  appointment  of  administrators,  to  take  firom  every 
administrator  a  bond  with  surety,  &c.,  is  complied  with  by  taking  one 
joint  and  several  bond  from  all  the  administrators,  with  surety  .(A;) 

If  there  be  contending  claims  for  the  administration,  the  surrogate 
proceeds  to  hear  the  testimony  of  the  parties  as  in  other  cases,  and 
thereon  decides  ufx>n  their  relative  titles  to  the  letters.  K  the  person 
seeking  the  administration  labor  under  any  of  the  disabilities  specified 
in  the  32d  section  of  the  statute  above  considered,  his  application  must 
be  denied.  Whether  the  decision  of  the  surrogate  on  the  administra- 
tion would  be  final  on  the  distribution,  if  no  other  parties  appeared 
than  those  who  were  parties  to  the  proceeding  for  the  granting  of  the 
administration,  is  not  clear.(Q  The  decision  of  the  surrogate,  however, 
in  refusing  letters  of  administration  to  a  relative  on  the  ground  of  un- 
fitness, and  appointing  another  person  administrator,  is  conclusive, 
unless  appealed  from,  and  cannot  be  examined  into  in  a  collateral  pro- 

(0  Ferrie  y.  The  FiMie  Adminisiraior,  3  Bradf.  Surr;  Bep.  151,  249 ;  4  id.  28 ;  TimmdUy  T. 
TimmaUy,  3  id.  369 ;  Cfroigen  y.  Groigefij  id.  373 ;  Ckmningham  y.  BwrdeU,  4  id.  343. 
(it)  BvikUy  Y./iednumd,  2  Bradf.  Sarr.  Bep.  281. 

0)  S.  L.  1861,  332 ;  3  B.  S.  (5th  ed.)  368.  (h)  See  Kvrby  y.  Turwr,  Hopk.  309. 

(0  Ffsrrit  y.  The  Public  Adminisiraior,  3  Bradf.  Surr.  Bep.  151, 171. 


QEANTINa  ADMINISTRATION  WITH  THE  WILL  AliNEXED,  ETC.    247 

ceeding.(m)  The  pecuniary  responsibility  of  the  persons  offered  as 
sureties,  may  be  inquired  into  by  an  examination  before  the  surrogate, 
at  the  instance  of  any  party  interested  in  the  esliate ;  and  this  is  quite 
frequently  a  subject  of  investigation  on  granting  administration.  The 
surrogate,  before  he  will  approve  of  the  Dond,  will,  in  nearly  all  cases, 
require  each  of  the  sureties  to  justify  in  the  amount  of  its  penalty. 

An  administrator,  like  an  executor,(n)  is  a  sworn  officer.  The  Be- 
vised  Statutes  provide  as  follows : 

Sec.  41.  Before  any  letters  of  administration,  with  the  will  annexed, 
or  in  case  of  intestacy,  shall  be  issued  to  any  administrator  or  collector, 
he  shall  take  and  subscribe  an  oath  or  afi&rmation  before  the  surrogate, 
or  in  case  of  sickness  or  other  inability  to  attend  the  surrogate,  before 
any  officer  authorized  to  administer  oaths,  that  he  will  well,  honestly, 
and  &ithfully  discharge  the  duty  of  administrator  or  collector,  as  the 
case  may  be,  aocordiDg  to  law.(o) 

By  the  69th  section  of  the  law  of  1837,(p)  the  oath  of  office  of  ex- 
ecutors and  administrators  may  be  administered  by  the  surrogate,  or 
by  any  commissioner  of  deeds  or  judge  of  county  courts. 

And  by  chapter  173  of  the  Laws  of  1849,(5')  the  clerk  or  clerks  of 
the  surrogate  of  the  county  of  Kings,  appointed  in  pursuance  of  that 
act;  and  by  chapter  201  of  the  Laws  of  1850,(r)  the  assistants  appointed 
by  the  surrogate  of  the  county  of  New  York,  have  authority  to  admin- 
ister this  oath.(5) 

The  oath  is  annexed  to  the  proceedings,  and  filed  with  the  surrogate. 
[For  form  of  the  oath  see.  Appendix,  No.  34.]  An  order  for  the  issu- 
ing of  the  letters  must  be  entered ;  for  form  of  which,  see  Appendix, 
No.  86.     [For  form  of  the  letters,  see  Appendix,  No.  36.] 

The  letters  of  administration  issue  in  the  name  of  the  people  of  this 
state,  are  tested  in  the  name  of  the  surrogate,  signed  by  him,  and  sealed 
with  his  seal  of  office,  and  are  recorded  in  a  book  provided  for  that 
pnrpose.(^  There  is  not  any  law  or  practice  in  this  state  limiting  the 
time  withm  which  letters  of  administration  of  the  goods,  &c.,  of  an  in- 
testate must  be  taken  out  after  his  death. 

OT  OKANTINa  ADMINISTRATION  WITH  THE  WILL  ANNBXBD,  AND  ADMIN- 

ISTEATION  DE  BONIS  NON. 

The  granting  of  administration  with  the  will  annexed  has  been  inci- 
dentally adverted  to  in  the  preceding  pages,  whilst  considering  the 
subject  of  administration  in  cases  of  intestacy. 

llie  Revised 'Statutes  provide  as  follows : 

Sec.  14.  K  all  the  persons  named  in  a  will  as  executors,  shall  re- 
nounce, or,  after  summons  issued  and  served  as  aforesaid,  (w)  shall  neg- 

(m)  JFTtfin  y.  Ghase,  34  Denio,  84.  (n)  See  aaUe,  p.  219. 

(o)  2  R  Sl  7t ;  3  R.  S.  (5th  od.)  161.  In  SuflTolk  county,  the  oath  may  be  taken  before 
any  officer  authorized  to  administer  oath&    S.  L.  1833,  ch.  223,  p.  306. 

(p)  S.  Il  1837,  634;  3  B.  &  (6th  ed.)  171,  sec.  18. 

(q)  Su  L.  1849,  236;  1  B.  a  (6th  ed.)  880,  seo.  84;  Anie,  p.  18. 

(r)  a  L.  1860,  ch.  201,  p.  384;  IE.  S.  (5th  ed.)  894,  sec.  184.  (s)  See  ante,  p.  18. 

(0  2  B.  S.  80,  sees.  66,  68 ;  3  R.  S.  (5th  ed.)  167 ;  AnU,  pp.  27,  32 ;  2  B.  S.  222,  sec.  7 ; 
3  B.  S.  (5th  ed.)  366;  Ante,  pp.  27,  31,  32. 

(«)  Pursuant  to  sees.  9,  10,  11,  12,  2  B.  a  70,  71,  (3  B.  S.,  6th  ed.,  166,)  heretofore  folly 
considered,  (an^  pp.  220,  221,)  providing  that  where  an  executor  falls  to  qualify  for  thirty 
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lect  to  qualify,  or  shall  be  legally  incompetent,  then  letters  testamentary 
shall  issue,  and  administration  with  the  will  annexed  be  granted^  as  if 
no  executors  were  named  in  such  will,  to  the  residuary  legatees,  or 
some  or  one  of  them,  if  there  be  any ;  if  there  be  none  that  wUl  acoept, 
then  to  any  principal  or  specific  legatee,  if  there  be  any;  if  there  De 
none  that  will  accept,  then  to  the  widow  and  next  of  kin  of  the  testa- 
tor, or  to  any  creditor  of  the  testator  in  the  same  manner,  and  under 
the  like  regulations  and  restrictions,  as  letters  of  administration  in  case 
of  intestacy  .(v) 

The  21st  section  of  the  statute  provides  tliat  if,  after  proceedinga(ic;) 
to  supersede  an  executor  to  whom  letters  testamentary  have  been 
granted,  on  the  ground  that  he  has  become  incompetent,  or  that  his 
circumstances  are  precarious,  such  person  shall  neglect  to  give  the 
bond  required  by  the  statute — or,  if  it  appear  that  he  is  legally  incom- 

{)etent  to  serve  as  executor — the  surrogate  shall,  by  order,  supersede  the 
etters  testamentary  so  issued  to  such  person,  whose  authority  and 
rights  as  an  executor  shall  thereupon  cease ;  and  if  there  be  no  acting 
executor  of  such  will,  the  surrogate  shall  grant  letters  of  administra- 
tion with  the  will  annexed  of  the  assets  of  the  deceased  left  unad- 
ministered,  as  provided  by  the  statute.(a;) 

In  case  a  sole  executor  or  administrator,  or  all  of  several  executors 
or  administrators,  to  whom  .letters  testamentary  or  of  administration 
shall  have  been  granted,  shall  die,  become  lunatic,  convict  of  an  infa- 
mous offence,  or  otherwise  become  incapable  of  executing  the  trust 
reposed  in  him  or  them,  or  in  case  his  or  their  power  and  authority 
shall  be  revoked  or  annulled  according  to  law,  the  surrogate  having 
authority  to  grant  letters  originally,  issues  letters  of  administration 
upon  the  goods,  chattels,  credits  and  effects  of  the  deceased  left  unad- 
ministered,  with  the  will  annexed  or  otherwise,  as  the  case  may  be,  to 
the  widow  or  next  of  kin,  or  creditors  of  the  deceased,  or  others,  in 
the  same  manner  as  directed  in  relation  to  original  letters  of  admin- 
istration— which  administrator  must  give  bonds  in  the  like  penalty,  with 
like  sureties  and  conditions  as  required  of  administrators,  and  has  the 
like  power  and  authority.  And  such  letters  supersede  all  former  and 
other  letters  testamentary  and  of  administration  upon  the  same  estate.(y) 
The  19th  section  of  the  article  of  the  Revised  Statutes,  relative  to 
the  duties  of  executors  and  administrators  in  taking  and  returning  in- 
ventories, (2)  provides  that,  if  the  summons  to  appear  and  return  an 
inventory  cannot  be  served  personally,  by  reason  of  the  executor  or 
administrator  absconding  or  concealing  himself,  or  if,  after  having  been 
committed  to  prison  for  de&ult  in  not  returning  an  inventory,  such 
executor  or  administrator  shall  neglect  for  thirty  days  to  make  and  re- 
turn such  inventory,  the  surrogate  may  thereupon  issue,  under  his  seal 

days  after  proof  of  the  will,  he  may  be  summoned,  and,  on  default,  be  decreed  bj  the  surro- 
gate to  have  renounced. 

{v)  2  R.  S.  71,  sec.  14;  3  R,  S.  (5th  ed.)  156. 

(w)  Under  seca  18, 19,  20,  2  R.  S.  72,  (3  R.  S.,  6th  ed.,  166-7,)  hereinafter  fully  considered. 
See  ch.  14. 

(x)  See  2  R.  a  72 ;  3  R  S.  (5th  ed.)  167,  sea  21. 

(V)  2  R.  S.  76;  3  R.  S.  (5th  ed.)  162.  8ec&  44,  45. 

(«)  2  R.  a  81;  3  R.  a  (5th  ed.)  168,  172;  Fost,  ch.  7. 
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of  office,  a  revocation  of  the  letters  testamentary,  or  letters  of  admin- 
istration before  granted  to  such  executor  or  administrator,  reciting 
therein  the  cause  of  such  revocation;  and  shall  grant  letters  of  admin- 
istration of  the  goods,  chattels,  and  effects  of  the  deceased  unadmin- 
istered,  to  the  person  entitled  thereto,  (other  than  such  executor  or 
administrator,)  in  the  same  manner  as  original  letters  of  administration 
or  letters  testamentary. 

Sec.  20.  Such  letters  of  administration  or  letters  testamentary  shall 
supersede  all  former  letters,  and  shall  deprive  the  former  executor  or 
administrator  of  all  power,  authority  and  control  over  the  personal 
estate  of  the  deceased ;  and  shall  entitle  the  person  appointed  by  such 
letters,  to  take,  demand  and  receive  the  -goods  and  effects  of  the  de- 
ceased, wherever  the  same  may  be  found.(a) 

The  proceedings  on  obtaining  letters  of  administration  with  the  will 
annexed,  or  letters  of  administration  of  the  goods,  &c.,  left  unadmin- 
istered  by  a  former  executor  or  administrator,  as  appears  by  these  pro- 
visions of  the  statute,  must  be  similar  to  those  on  obtaining  origmal 
letters  of  administration.  The  petition  in  the  case  of  an  application 
for  letters  of  administration  of  the  goods,  &c.,  left  unadministered  by 
a  former  administrator,  should  contain  the  like  statements  as  to  juris- 
diction, the  death  of  the  intestate,  the  value  of  the  personal  property, 
and  the  names,  residences  and  majority  or.  minority  of  the  widow  and 
next  of  kin,  as  are  required  in  the  petition  for  administration  in  the 
first  instance,  and  in  addition  should  set  forth  the  death  or  removal 
fix)m  office  of  the  former  administrator.  In  the  case  of  an  application 
for  letters  of  administration  with  the  will  annexed,  the  petition  should 
properly  aver  jurisdictioD,  and  should  set  forth  the  will,  or  distinctly 
and  fully  refer  to  the  ssCme.  Where  administration  with  the  will  an- 
nexed of  the  goods  left  unadministered  by  a  former  executor  is  ap- 
plied for,  prima  fada  evidence  of  the  fact  that  there  are  such  assets 
left  unadministered,  is  sufficient.  The  general  allegation  in  the  petition 
for  letters,  that  the  executors  named  in  the  will  died,  "  leaving  certain 
property  and  assets"  of  their  testator  "  still  unadministered,"  followed 
by  a  statement  of  the  value  thereof  is  sufficient  to  confer  jurisdiction 
upon  the  surrogate  to  issue  letters  to  the  applicant.(6)  The  petition  in 
a  proper  case  should  state,  also,  the  renunciation  or  neglect  to  qualify 
of  the  persons  named  as  executors,  or  the  death  or  removal  fix)m  office 
of  the  executors.  If  the  applicant  be  the  sole  residuary  legatee,  it  is 
not  necessary  to  give  any  jEacts  as  to  the  other  legatee,  or  as  to  the  rela- 
tives ;  but  if  there  be  several  residuary  legatees,  or  the  applicant  be  a 
specific  or  general  legatee,  the  names  and  residences  of  the  other  lega- 
tees, and  the  other  necessary  facts  respecting  them,  ought  to  be  given ; 
and,  in  general,  on  an  application  for  letters  of  administration  dk  bonis 
non,  or  with  the  will  annexed,  the  names  and  residences,  and  the  fact 
of  the  majority  or  minority  of  all  those  having  an  equal  or  prior  right, 
and  the  value  of  the  personal  property  ought  to  be  set  forth.  [For  form 
of  petition,  see  Appendix,  No.  87.]  Those  having  a  prior  right  to  the 
administration  with  the  will  annexed,  must  renounce  or  be  cited,  and 

(a)  2  B.  S.  85 ;  3  R.  S.  (6th  ed.)  171.  (b)  PtmpeUy  y.  TMcham,  23  Barb.  321. 
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a  stranger  may  be  joined  in  the  adnunistration,  with  the  consent  of 
the  person  entitled,  in  the  same  manner  as  in  cases  of  granting  original 
letters  of  administration. 

It  is  no  objection  to  the  appointment  of  an  administrator  with  the 
will  annexed,  that,  owing  to  tne  lapse  of  tune  since  the  deceased  exec- 
ntois  took  out  letters  testamentary,  and  the  operation  of  the  statute  of 
limitations,  such  appointment  would  confer  only  a  barren  office  upon 
the  person  appointed.  The  surrogate,  upon  such  an  application,  has  no 
riffht  to  determine  the  question  whether  the  applicant^  if  appointed 
aoministrator,  could  recover  any  of  the  alleged  unadmimstered  assets 
of  the  deceased  testator,  or  would  have  any  legal  or  equitable  cause 
of  action  against  the  representatives  or  heirs^  or  next  of  Idn  of  the  de- 
ceased executors.(c) 

Before  letters  of  administration  with  the  wiU  annexed  can  be  issued, 
the  person  entitled  and  applying  must  give  a  bond,  with  sureties,  in 
the  same  manner  as  an  administrator  in  case  of  intestacy.  Such  bond 
is  required,  as  well  bf  a  residuary  principal  or  specific  legatee,  as  of 
the  widow  or  next  of  kin,  or  creditor.  Xne  43d  section  of  the  .statute, 
^  above  considered,  provides  that  "  every  person  appointed  administrator 
'  shall,  before  receiving  letters,  execute  a  oond  to  the  people  of  this  state, 
with  two  or  more  competent  sureties,  to  be  approved  by  the  surro- 
gate," &c.  The  word  administrator,  here  Used^  is  sufficiently  broad 
and  comprehensive  to  embrace  every  kind  of  administrator ;  so  that 
the  direction  requiring  "every  person  appointed  administrator"  to 
execute  a  bond,  of  necessity  includes  an  administrator  with  the  will 
annexed.(c]?)  And  the  46th  section  of  the  statute,  above-quoted,  ex- 
presslv  requiring  such  bond  and  surety  in  the  cases  therein  specified, 
would  seem  to  leave  no  doubt  on  the  point.  Investigations  relative  to 
contending  claims,  to  disabilities,  and  to  the  competency  of  the  sureties, 
are  to  be  conducted  in  the  same  manner  as  on  granting  original  letters. 
A  similar  oath  must  be  taken  by  the  administrator,  and  a  similar 
order  for  the  issuing  of  the  letters  must  be  entered. 

In  the  case  of  a  foreign  will,  it  is  the  usage  to  grant  administration 
with  the  will  annexed  to  the  attomev  in  fact  of  me  foreign  executor. 
If  there  be  no  one  authorized  to  apply  as  such  attorney,  letters  issue, 
according  to  the  statute,  to  the  legatees,  widow,  and  next  of  kin.  The 
grant  of  administration  is  regulated  by  the  law  of  the  place  where  the 
assets  are  situated.(e) 

The  letters  of  administration  with  the  will  annexed,  issue  in  the 
name  of  the  people  of  this  state,  and  are  tested,  sealed,  signed  and  re- 
corded the  same  as  letters  testamentary  or  of  administration  in  the  first 
instance.     [For  form  of  the  letters,  see  Appendix,  No.  88.] 

Sec.  22.  In  all  cases  where  letters  of  administration  with  the  will 
annexed  shall  be  granted,  the  will  of  the  deceased  shall  be  observed 
and  performed ;  and  the  administrators,  with  such  will,  shall  have  the 
rights  and  powers,  and  be  subject  to  the  same  duties,  as  if  ihey  had 
b^n  named  executors  in  such  will.(/) 

(e)  PumpeOy  r.  Tinkhamy  23  Barb. &  G.  R.  321.         ((Q  ExpofrUBrowr^  2  BradC  Sorr.  22. 
(e)  St.  Jurjo  y.  Dunscomb  and  BechwUhf  2  Bradt  Sarr.  Bep.  105. 
(/)  2  B.  &  72;  8  B.  &  (6tb  ed.)  167. 
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LetteTs  of  administration  with  the  will  annexed  of  the  goods,  &c., 
left  nnadministered  by  the  executor,  or  of  adzninistration  of  the  goods, 
&e.,  left  unadministered  bj  a  former  administrator  are  in  all  respects 
the  same  as  original  letters  in  either  case,  except  that  they  commit  to 
the  administrators  with  the  will  annexed,  or  to  the  new  aaministrator, 
the  administration  of  all  and  singular  the  goods,  chattels  and  credits  of 
the  deceased  left  unadministered  by  such  executor  or  former  adminis- 
trator, and  recite  also  his  death  or  removal  from  office. 

In  general,  the  term  '^  administrator,"  in  the  statutes  relative  to  the 
estates  of  deceased  persons,  includes  "  administrators  with  the  will 
annexed ;"  and  the  latter  are  subject  to  all  the  provisions  applicable 
to  administrators  generally,  except  so  far  as  the  distribution  of  the 
estate  is  directed  by  the  will.(^)' 

OF  GRANTINa  LBTTERS  OF  OOLLBOTION. 

The  statutory  provision  is  as  follows : 

Sec.  S8.  In  case  of  a  contest  relative  to  the  proof  of  a  wHl,  or  rela- 
tive to  ^anting  letters  testamentary  or  of  administration  with  the  wiU 
annexed,  or  of  administration  in  case  of  intestacy,  or  when,  by  reason 
of  absence  j&om  this  state  of  any  executor  named  in  a  wUl,  or  for  any 
other  cause,  a  delay  is  .necessarily  produced  in  granting  such  letters, 
the  surrogate  authorized  to  grant  the  same  may,  m  his  discretion,  issue 
special  letters  of  administration,  authorizing  the  preservation  and  col- 
lection of  the  goods  of  the  deceased.(A) 

Letters  of  collection  are  seldom  issued,  except  where  there  is  a 
necessary  delav  in  proving  a  will.  The  surrogate  has  unrestricted 
discretion,  both  as  to  issuing  the  letters  and  to  whom  the  same  shall  be 
granted.  If  there  be  a  wiB,  they  are  usually  granted  to  one  or  more 
of  the  executors  named  therein.  Where  there  is  a  litigation  as  to  the 
will,  it  is  not  proper  or  customary  to  appoint  either  of  the  parties  litiga- 
ting collector — ^an  indifferent  person  will  be  selected.(t)  The  petition 
should  set  forth  the  cause  of  the  delajr  in  proving  the  will,  and  the 
&cts  which  render  it  necessary  that  special  letters  should  be  issued. 

The  question  as  to  whether  letters  of  collection  shall  be  issued,  is 
entirely  within  the  discretion  of  the  surrogate,  and  such  discretion  is 
ordinarily  exercised  in  authorizing  the  colJectorship  whenever  a  long 
delay  appears  probable  in  respect  to  the  grant  of  administration  in  chie£ 
Where  an  appeal  is  pending  jGrom  a  decree  of  a  surrogate  admitting  a 
will  to  probate,  and  the  issuing  of  letters  testamentary  is  stayed  where 
the  necessities  of  the  estate  require  it,  the  surrogate  will  appoint  a  o<d- 
lector,  (y) 

I^  from  due  cause,  a  delay  is  necessarily  produced  in  granting  letters 
of  administration,  the  surrogate  will,  on  a  proper  aj)plication  setting 
forth  such  cause  and  the  necessity  for  special  administration,  appoint 
a  collector.  In  the  county  of  New  York,  in  such  cases^  the  public 
administrator  has  commonly  been  selected. 

Before  the  letters  are  granted,  the  collector  takes  an  oath  or  affirma- 
tion before  the  surrogate,  or,  in  case  of  sickness  or  other  inability  to 

(p)  ExparU  Brown,  2  Bradf.  Suit.  lUp.  32.       (h)  S.  L.  1837,  628 ;  3  R.  S.  (6th  ecL)  160. 
(0  MootarU  y.  Hunt,  4  Bradf.  Surr.  B.  173.         (j)  MooiHe  ▼.  Mmif  4  Bradf.  Suit.  K  173. 
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attend  the  surrogate,  before  any  officer  authorized  to  administer  oaths, 
that  he  will  well,  honestly,  and  £uthfully  discharge  the  duty  of  collector, 
according  to  law.(A:)  The  clerk  of  the  surrogate  of  the  county  of  Bangs, 
and  the  assistants  appointed  by  the  surrogate  of  the  county  of  New 
York,  also  have  aumority  to  administer  tlus  oalh.(A  The  oath  is  filed 
with  the  surrogate. 

The  collector  must  give  security,  the  same  as  an  administrator.  The 
statute  provides  as  follows : 

Sec.  43.  Every  collector  appointed  by  special  letters,  shall  execute 
a  bond  with  sureties,  to  be  approved  by  the  surrogate,  in  the  same 
penalty  as  in  the  case  of  an  administrator,  and  the  same  proceedings 
shall  be  had  to  ascertain  such  penalty.  The  condition  of  such  bond 
shall  be,  that  he  will  make  a  true  and  perfect  inventory  of  such  of  the 
assets  of  the  deceased  as  shall  come  to  his  possession  or  knowledge, 
and  return  the  same,  within  three  months,  to  the  office  of  the  surrogate 
granting  such  letters ;  that  he  will  feithf ully  and  truly  account  for  all 
property,  money,  and  things  in  action,  received  by  him  as  such  collec- 
tor, whenever  re(jurred  by  the  said  surrogate,  or  any  other  court  of 
competent  authonfy,  and  will  Mthftilly  deliver  up  the  same  to  the 
person  or  persons  who  shall  be  appointed  executors  or  administrators 
of  the  deceased,  or  to  such  other  person  as  fihall  be  authorized  to 
receive  the  same  by  the  surrogate.(m) 

An  order  for  issuing  the  letters,  reciting  that  the  necessity  for  issu- 
ing them  has  been  proved,  should  be  entered.  [For  forms  of  petition, 
order,  and  collectors  bond,  see  Appendix,  No.  39.] 

The  letters  issue  in  the  name  of  the  people  of  this  state,  and  are 
tested,  sealed,  signed  and  recorded  the  same  as  letters  testamentary  or 
of  administration.     fFor  form,  see  Appendix,  No.  40.] 

Special  administrations  issued  in  pursuance  of  the  above  (][uoted  ^ 
sections  of  the  statutes,  are  the  only  mnited  or  temporary  administra- 
tions distinctly  recognized  by  the  existing  law.  Administrators  durante 
minore  cetatej  pendente  lite,  or  durante  absentia,  can  be  appointed  under 
these  provisions  only.  If  the  person  otherwise  entitled  to  letters  of 
administration,  or  to  letters  of  administration  with  the  will  annexed, 
be  a  minor,  his  guardian,  as  has  appeared,  is  entitled  to  the  letters, 
and  there  is  no  provision  limiting  the  trust  of  such  an  administrator  to 
the  minorilr^  of  the  person  in  whose  right  he  has  been  appointed.  I^ 
therefore,  the  person  entitled  come  of  age  before  the  completion  of  the 
administration,  it  may  be  doubted  whether  that  feet  alone  would  be  a 
sufficient  reason  for  removing  the  party  from  his  trust.  In  Carow  v. 
ifowattj{u)  the  court  say,  "  W  henever  the  right  to  administration  de- 
volves upon  an  in&nt,  the  proper  course  is,  to  grant  administration  to 
his  guardian,  or  to  some  other  person,  durante  minore  cetateJ*^  But  this 
case  seems  to  have  arisen  before  the  Bevised  Statutes. 

Administration  limited  to  any  particular  object,  as  in  respect  to  a 
bond  or  certain  funds,  or  for  any  particular  purpose,  as  to  bring  or 
defend  a  suit,  is  nowhere  expressly  authorized.     An  administrator 

i%)  2  B.  &  77 ;  SB.  S.  (5th  ed.)  161,  sec.  41.  See  ante,  p.  247. 
0  & L.  1849, 235 ;  IB. S.  (5th ecL)  880 ;  a L.  1850,  384 ;  IB. S.  (5th ed.) 880 ;  Ante, p.  18. 
m)  2  B.  S.  77  i  3  B.  B.  (5th  ed.)  161.        (n)  2  Edw.  Ch.  Bep.  57,  60. 
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ODce  appointed,  is  entitled  to  the  entire  administration,  and  is  account- 
able for  the  same.  If  the  executor  named  be  under  age  or  be  absent, 
letters  of  collection  must  be  taken  out,  and  not  letters  of  administra- 
tion with  the  will  annexed ;  and  in  a  case  where  the  person  solely 
entitled  to  the  administration  is  a  minor,  letters  of  collection,  whicn 
might  be  continued  durante  minore  ceiaie,  instead  of  proper  letters  of 
administration,  may,  it  is  presumed,  be  granted. 


CHAPTER   V. 

OF  THE  CONTROL  OVER  THE  ESTATE  BEFORE  PROBATE,  OR  ADMIN- 
ISTRATION GRANTED. 

The  interest  of  an  executor  in  the  estate  of  the  deceased  is  derived 
exclusively  from  the  will,  and  it  vests  in  the  executor  from  the  moment 
of  the  testator's  death.  The  probate  is  merely  operative  as  the  authen- 
ticated evidence,  and  not  at  all  as  the  foundation  of  the  executor's  title. 
And  as  the  executor  derives  all  his  interest  from  the  will  itself,  and 
that  interest  is  completely  vested  at  the  moment  of  the  testator's  death, 
ithe  probate,  when  produced,  is  said  to  have  relation  to  the  time  of  the 
testator's  death.(a) 

And  formerly,  upon  these  principles,  it  was  held  that  the  executor, 
before  he  proved  the  will,  might  do  almost  all  the  acts  which  are  inci- 
dent to  the  office,  except  only  some  of  those  which  relate  to  suits ;  and 
he  might  maintain  a  suit  in  his  representative  character  if,  when  he 
declared,  he  was  prepared  to  make  profert  of  the  letters  testamentary.  (6) 

But  now,  by  statute,  the  authority  of  the  executor  before  probate  is 
expressly  limited.    The  Kevised  Statutes  provide  as  follows : 

Sec.  16.  No  executor  named  in  a  will  shall,  before  letters  testament- 
ary are  granted,  have  any  power  to  dispose  of  any  part  of  the  estate 
of  the  testator,  except  to  pay  funeral  charges,  nor  to  interfere  with, 
such  estate  in  any  manner,  further  than  is*  necessary  for  its  preserva- 
tion.(c^ 

Unaer  this  provision  the  executor  may,  if  necessary,  before  probate, 
defray  the  funeral  expenses  of  the  deceased,(c?)  and  cause  his  goods  to 
be  stored,  or  take  any  other  proper  measures  for  their  safety  ;  and  his 
reasonable  disbursements  maae  for  these  purposes  will  be  a  just  claim 
against  the  estate. 

But  the  right  to  interfere  for  the  purpose  of  preserving  the  estate, 
does  not  authorize  suits  to  recover  debts  due  to  the  testator.  The 
statute  provides  for  the  case  of  delay  in  obtaining  letters  testamentary, 
and  allows  the  appointment  of  a  collector,  who  may  maintain  suits  as 
administrator.(e)    K  the  goods  of  the  testator  are  taken  from  the  execu- 

(a)  WiDS.  on  EzTS.  265,  and  cases  cited. 

(&)  Id.  256 ;  Toller  on  Exre.  44;   Vroom  v.  Van  Borne,  10  Paige,  649. 

(c)  2  R.  S.  71 ;  3  R.  a  (5th  ed,)  166. 

{d)  With  respect  to  the  payment  of  funeral  charges,  see  po9^  ch.  10. 

(e)  See  caUCj  p.  231. 
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tor  before  probate  of  the  will,  lie  maj  maintain  trespass,  trover,  or  re- 
plevin, on  nis  own  possession ;  and,  in  such  a  ^case,  he  is  not  obliged 
to  make  profert  of  the  letters  testamentary.(/)  The  will  alone  does 
not  ^ve  the  executors  the  right  to  sue — ^they  can  only  acquire  it  by 
proving  the  will.  If  they  are  not  executors  at  the  time  the  suit  is 
commenced,  letters  subsequently  obtained  will  not  aid  them  by  rela- 
tion. The  statute  has  introduced  a  new  rule  by  taking  away  the  com- 
mon law  right  to  sue  before  probate.(g')  So,  a  person  named  as  execu- 
tor is  not  authorized  to  sue  out,  and  will  not  be  protected  in  suing  out 
an  execution  upon  a  judgment  recovered  by  the  testator  in  his  lifetime 
against  the  judgment  debtor,  and  selling  th^  property  of  the  debtor 
under  such  execution  prior  to  his  receiving  letters  testamentary.(A) 
Nor  may  the  executor  pay  a  legacy,  or  make  advances  en  account  oi 
a  legacy,  before  probate ;  and  if  he  do,  and  afterwards  take  probate, 
and  the  probate  be  annulled,  such  payments  or  advancements  will 
not  be  allowed  on  the  settlement  of  his  accounts.(i) 

A  payment  of  a  debt  due  the  testator. to  a  person  named  as  execu- 
tor, who  afterwards  takes  probate,  is  doubtless  good.  The  probate 
would  be  held  to  relate  back,  and  the  executor,  under  its  authority, 
would  not  be  permitted  to  recover  what  he  had  once  collected  without 
such  authority.  But  if  a  party  indebted  to  the  testator  pay  to  one  of 
two  or  more  persons  named  as  executors,  and  such  person  afterwards 
refiises  to  qualify,  or  is  declared  incompetent,  the  debtor  would  proba- 
bly still  remain  liable  for  the  debt  to  the  executor  or  executors  who 
might  qualify.  There  would  be  great  risk  that  a  payment  under  such 
circumstances  would  not  be  protected. 

Where,  however,  a  person  named  as  executor,  before  qualifying  and 
receiving  letters  testamentary,  collects  money  due  the  testator,  his  au- 
thority, after  qualifying  as  executor,  relates  back,  and  legalizes  the 
payment  which  had  been  previously  made  to  him ;  and  the  money  so 
collected  is  a  debt  against  such  person  as  executor,  and  such  debt  is, 
under  the  provisions  of  the  statute  relating  to  the  assignment  of  the 
estates  of  non-resident,  absconding,  insolvent,  or  imprisoned  debtors,(y) 
entitled  to  a  priority  of  payment,  by  the  trustees  of  the  estates  of  such 
debtors  appointed  pursuant  to  that  statute,  over  all  other  debts  owing 
by  the  executor.(i)  And  although  it  has  been  held,  as  has  been  seen, 
that  letters  testamentary,  when  issued,  relate  back  to  the  death  of  the 
testator,  and  legalize  all  intermediate  acts  of  the  executor,  yet,  this 
must  be  understood  to  cover  those  acts  only  which  might  have  been 
done,  had  he  been  executor  at  the  time.  The  rule  which  legalizes,  by 
relation,  the  acts  of  a  person  afterwards  appointed  executor  or  admin- 
istrator, applies  to  those  cases  only  where  money  is  obtained  without 
any  coercive  proceedings,  and  where  the  property  of  the  estate  has  been 
wrongfully  appropriated,  and  not  to  illegal  coercive  acts  against  third 
persons  and  their  property. (/) 

if)  See  VaJerUine  v.  Jackson,  9  Wend.  302. 

Q)  Thomas  v.  Cameron,  16  Wend.  580,  681.         (h)  Bellenger  y.  Ford,  21  Barb.  312. 
^)  In  the  Matter  of  Iht  estate  of  Dorothea  Brmekerhoff,  deceased,  Law  of  Surr.  (Ist  ed.) 
Appendix,  3. 
0)  2  n.  S.  24*7 ;  3  R.  S.  (6th  ed.)  78,  120.  {k)  Matter  ofFauUcener,  7  Hill,  81. 

(0  BeUinger  y.  Ford,  21  Barb.  Sup.  Ct.  Bep.  311. 
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With  respect  to  an  administrator,  the  rule  is,  that  a  party  entitled 
to  administration  can  •do  nothing,  as  administrator,  before  letters  of 
administration  are  granted  to  him ;  inasmuch  as  he  derives  his  author- 
ity, not,  like  an  executor,  from  the  will,  but  entirely  from  the  appoint- 
ment of  the  surrogate.  He  acquires  his  title  to  the  property  of  the  de- 
ceased wholly  from  such  appointment :  he  has  none  until  the  letters  of 
administration  are  granted,  and  the  property  of  the  deceased  vests  in 
him  only  from  the  time  of  the  grant.(m) 

But  this  proposition  respecting  the  vesting  of  the  administrator's  in- 
terest, must  be  taken  with  some  qualification,  for  it  seems  clear  that  for 
particular  purposes,  as  well  to  secure  the  estate  of  the  deceased,  as  for 
the  protection  of  persons  dealing  with  parties  entitled  to  the  adminis- 
tration, who  afterwards  assume  such  administration,  the  letters  relate 
back  to  the  time  of  the  death  of  the  intestate,  and  not  to  the  time  of 
granting  them.  Thus,  an  administrator  may  have  an  action  of  trespass 
or  trover  for  the  goods  of  the  intestate,  taken  by  one  before  the  letters 
granted  unto  him,  otherwise  ihere  would  be  no  remedy  for  this  wrong 
aone.(n)  On  the  other  hand,  if  a  party  entitled  to  the  administration 
receive  payment  of  a  debt  due  to  toe  intestate,  and  afterwards  admin- 
ister, although  in  conjunction  with  another  person,  the  letters  of  admin- 
istration relate  back,  and  legalize  the  payment  ;(o)  and,  in  such  a  case, 
the  administrator  and  his  sureties  would  be  held  responsible  for  all  the 
pro{}erty  of  the  intestate  which  mi^ht  i3ome  into  his  hands,  whether  he 
received  the  same  before  or  after  the  grant  of  the  administration. 

And  in  the  case  of  a  special  administrator  or  collector,  as  in  the  case 
of  an  ordinary  administrator,  if  money  or  property  of  the  decedent 
come  into  his  hands  previously  to  his  appointment,  his  obligations  as 
collector  relate  back,  and  he  will  be  held  accountable  for  such  moneys 
as  collector,  and  in  case  of  default  his  sureties  will  be  held  bound  to 
make  good  such  moneys  to  the  estate,  as  well  as  moneys  which  come 
into  the  collector's  hands  subsequently  to  his  appointment.  Thus,  in 
GoU^)€rger  ei  alj  administrators  v.  Taylor  et  alj{p)  where  one  collector 
of  the  estate  of  the  decedent  had  been  appointed,  and  during  his  col- 
lectorship  the  person  afterwards  appointed  collector  in  his  pl^ft^e  had 
acted  as  nis  agent  in  the  management  of  the  business,  and  had  collected 
moneys  of  the  estate  for  him,  and,  at  the  time  of  his  appointment  as 
collector,  on  the  removal  of  the  first  collector,  had  in  his  hands  a  con- 
siderable sum  of  monev  belonging  to  the  estate  which  he  had  received 
as  a^ent  of  the  first  collector,  it  was  determined  that  his  sureties  in  his 
bond,  given  on  his  appointment  as  collector,  were  liable  to  the  per- 
sonal representatives  of  the  decedent  subsequently  appointed  for  such 
moneys. 

The  provision  of  the  statute  authorizing  the  surrogate  to  issue  letters 
of  collection,  furnishes  every  fiicility  for  aU  proper  interference  with 
the  estate  of  the  deceased,  iJefore  the  granting  of  letters  testamentary 
or  of  administration ;  and  persons  who  were  indebted  to  the  deceased, 

(m)  See  Wms.  on  Ezra.  353,  556 ;   VaimUne  y.  Jackson,  9  Wend.  302. 
(n)  Wms.  on  Ezra.  667 ;  Babcock  y.  Booth,  2  Hill,  181 ;  VcUerUine  y.  Jackson,  9  WencL  302. 
(o)  Friesi  y.  Watkins,  2  Hill,  225 ;   Vroom  y.  Van  Earns,  10  Paige,  549.    And  see  Gotts- 
herger  y.  SmUh,  2  Bradf.  Surr.  Rep.  86.  (p)  19  N.  Y.  Rep.  160. 
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cannot  exercise  too  mQch  caution,  before  dealing  with  a  p^rtr  daiming 
to  be  bLs  personal  represeDtatiTe,  in  satisfying  themselves  of  bis  anther- 
itj.  Altnou^  the  party  bare  the  strongest  piesnmptiTe  title  to  the 
executorship  or  the  ^ministration,  a  (Jebtor  to  the  deceased  is  not  jus- 
tified in  paying  his  debt  to  him.  Unless  such  party  afterwards  obtain 
probate  or  administration,  the  debtor  will  not  oe  discharged,  and  the 
executor  or  administrator  actually  appointed  may  compel  a  repayment. 
The  rule  may  sometimes  work  an  apparent  hardship,  but  its  justice  is 
unquestionable  and  weU  settled. 

Ij^  however,  the  decedent  was  a  non-resident,  the  courts  of  this  state 
appear  to  have  considered  the  probate  of  the  will,  or  the  grant  of  letters 
testamentary,  or  of  -administration,  in  the  proper  tribunal  of  the  dece- 
dent's domicU,  as  sufficient  to  authorize  the  executor  or  administrator 
to  take  charge  of  the  property  here,  or  to  receive  debts  due  to  the  dece- 
dent in  this  state,  when  there  is  no  conflicting  grant  here,  and  where  it 
can  be  done  without  suit(y)  Although  such  foreign  personal  represen- 
tative cannot,  in  bis  representative  character,  maintain  an  action  in  the 
courts  of  this  state,  yet  he  may  discharge  a  debt  on  a  voluntary  pay- 
ment. An  executor  or  administrator  of  a  creditor  dying  in  another 
state,  and  becoming  lawfully  possessed,  as  a  part  of  his  assets,  of  a  bond 
given  and  secured  by  a  mortgage  upon  lands  in  this  state,  is  competent, 
according  to  a  pretty  decided  opinion  expressed  by  Chancellor  Kent,  to 
receive  payment,  and  give  an  acquittance  for  the  debt,  without  first 
clothing  himself  with  the  office  of  an  executor  or  administrator,  under 
the  judicial  authority  of  this  state.(r)  But  the  adoption  of  such  a  prin- 
ciple is  not  without  its  difficulties,  particularly  in  view  of  the  claims  of 
creditors  in  this  state. 

And  where  there  are  assets  of  a  deceased  non-inhabitant  in  this  state, 
and  an  administrator  has  been  appointed  here,  a  release  by  an  admin- 
istrator appointed  in  the  state  of  the  domicil  of  the  decedent  of  a  debt 
due  to  the  decedent,  by  a  debtor  residing  in  this  state,  executed  subse- 
quently to  the  appointment  of  the  administrator  here,  will  not  aflFect 
the  right  of  the  latter  to  recover  the  debt  in  the  courts  of  this  state. 
AndHhe  fact  that  the  foreign  administrator  made  an  inventory  of  the 
note  in  the  state  in  which  he  was  appointed  is  of  tio  importance,  unless 
it  appears  that  the  debt  was  bona  notabilia  in  that  state.(5) 

OF  THE  RECOVERY  OF  PROPERTY  OF  THE  DECEASED  TAKEN  WITHOUT 
AUTHORITY,  AND  HEUEWITH  OF  THE  RIGHT  OF  THE  EXECUTOR  OR 
ADMINISTRATOR  TO  DISAFFIRM  FRAUDULENT  SALES  OR  CONTRACTS 
MADE  BY  HIS  TESTATOR  OR  INTESTATE. 

The  Revised  Statutes  make  the  following  provisions  respecting  the 
recovery  of  the  property  of  deceased  persons,  taken  without  authority : 

Sec.  78.  [Sec.  60/]  Every  person  who  shall  take  into  his  possession 
any  of  the  assets  of  any  testator,  or  intestate,  without  being  thereto 
duly  authorized  as  executor,  administrator  or  collector,  or  without  au- 

{q)  Vroom  y.  Van  Home,  10  Paige,  549,  66&-7,  and  cases  cited.  See,  aliio,  Broum  y.  Brwrn, 
1  I3arb.  Ch.  Rep.  189. 

(r)  DooUtUe  y.  Lewis,  1  John.  Ch.  Rep.  49.  See,  also,  WiUiama  y.  Storrs,  6  John.  Ch.  Rep. 
363 ;  Vroom  y.  Van  IlomCj  10  Paige,  649 ;  Laurence  r.  Lawrence,  3  Barb.  Ch.  Rep.  11 ; 
Stevens  y.  Gaylord,  11  Mass.  Rep.  266. 

(s)  Chapman  y.  Fish,  6  Hill,  554,  and  cases  cited. 
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thority  fix)m  the  executor,  administrator  or  collector,  shall  be  liable  to 
acconnt  for  the  full  valae  of  such  assets  to  every  person  entitled  thereto, 
and  shall  not  be  allowed  to  retain  or  deduct  from  such  assets  for  any 
debt  due  to  him.(^) 

Sec.  17.  No  person  shall  be  liable  to  an  action  as  executor,  of  his 
own  wrong,  for  having  received,  taken,  or  interfered  with  the  property 
or  effects  of  a  deceased  person ;  but  shall  be  responsible  as  a  wrong- 
doer in  the  proper  action  to  the  executors,  or  general  or  special  ad- 
ministrators, of  such  deceased  person,  for  the  value  of  any  property  or 
effects  so  taken  or  received,  and  for  all  damages  caused  by  his  acts  to 
the  estate  of  the  deceased.(w) 

With  respect  to  the  right  of  an  executor  or  administrator  to 
disaffirm  a  fraudulent  sale  or  transfer  of  his  property,  or  a  fraudulent 
contract  made  by  his  testator  or  intestate,  it  was  formerly  the  law  in 
this  state,  where  the  decedent  had  made  a  sale  or  other  transfer  of  his 
goods  with  intent  to  defraud  his  creditors,  that  the  personal  represen- 
tatives of  the  vendor  could  not  set  up  the  fraud  to  avoid  the  sale,  but 
the  remedy  of  the  creditor  was  by  cnarging  the  fraudulent  vendee  as 
executor  de  son  tort  The  above  section  of  the  Revised  Statutes,  num- 
bered 17,  altered  the  law  in  this  particular.  This  statute  took  away 
the  remedy  which  the  creditor  befcre  had  against  the  fraudulent  ven- 
dee, and  transferred  the  action  to  the  personal  representative  of  the 
vendor.  The  executor  or  administrator  of  the  vendor  could  sue,  or 
controvert  the  validity  of  the  sale  in  any  other  legal  form,  where  that 
course  was  necessary  for  the  payment  of  the  debts  of  the  testator  or 
intestate. (v)  "Whatever  difficulty  there  might  formerly  have  been  in 
allowing  an  executor  or  administrator  to  set  up  the  fraud  of  his  testa- 
tor or  intestate  when  viewed  as  the  mere  representative  of  that  testator 
or  intestate,  there  could  be  none,  it  was  considered,  when  he  was  re- 
garded, as  he  was  to  be  regarded  under  the  Revised  Statutes,  in  the 
further  capacity  of  a  trustee  for  creditors,  and  was  necessarily  acting 
for  their  oene&t{w) 

Accordingly,  in  Babcoch  v.  Bootk,{x)  under  the  Revised  Statutes, 
where  one  having  sold  personal  property  to  defraud  his  creditors,  died 
in  possession  of  it,  leaving  debts  unpaid  to  the  full  extent  of  his  estate, 
including  the  property  thus  sold,  and  subsequently  the  vendee  took 
and  converted  tne  property  to  his  own  use ;  it  was  held  that  though,  as 
between  the  immediate  parties,  the  sale  was  valid,  the  administrator  of 
the  vendor  might,  in  behalf  of  creditors,  treat  it  as  absolutely  void, 
and  recover  against  the  vendee  in  trover.  And  it  was  considered  that 
the  same  principle  applied,  and  that  the  right  of  the  administrator  in 
this  respect  would  have  been  the  same,  had  the  vendee  taken  and  held 
possession  during  the  vendor  s  life.  But  whether  an  administrator  could 
avoid  such  sale  where  the  property  was  not  needed  to  pay  debts,  but  was 
sought  merely  for  distribution  among  the  next  of  kin,  was  not  decided. 

(0  2  R.  S.  81 ;  3  R.  S.  (5th  ed.)  108.  An  execut4Dr  or  administrator  appointed  in  another 
state,  administering  the  aisets  of  his  testator  or  intestate  in  this  state,  cannot  be  sued  as  ex- 
ecutor de  ton  tort  m  the  courts  of  this  state.  Vermilya  v.  BeaUi/j  6  Barb.  Sup.  Ct.  Rep.  423. 
.    (tt)  Id.  449;  3  R.  S.  (5th  ed.)  747. 

(v)  See  Babcock  y.  Booihy  per  Bronson,  J.,  2  Hill,  185-6. 

(w)  See  I>ox  y.  Sackensto^ej  12  Wend.  643.  (x)  Supra, 
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In  1858  tbe  right  and  authority  of  the  executor  or  administrator,  in 
the  case  at  present  under  consideration,  became  the  subject  of  express 
legislative  enactment.  By  the  "  Act  to  declare  and  extend  the  powers 
of  executors,  assignees,  receivers,  and  other  trustees,  and  to  protect  the 
rights  of  creditors  and  others  against  frauds,  and  for  other  purposes," 
passed  April  17th,  1858,(y)  it  is  enacted  as  follows : 

Sec.  1.  That  any  executor,  administrator,  receiver,  assignee,  or  other 
trustee  of  an  estate,  or  the  property  and  effects  of  an  insolvent  estate, 
corporation,  association,  partnership  or  individual,  may,  for  the  benefit 
of  creditors  or  others  interested  m  the  estate  or  property  so  held  in 
trust,  disaffirm,  treat  as  void,  and  resist  all  acts  done,  transfers  and 
agreements  made,  in  firaud  of  the  rights  of  any  creditor,  including 
tnemselves  and  others,  interested  in  any  estate  or  property  held  by  or 
of  right  belonging  to  any  such  trustee  or  estate. 

Sec.  2.  That  every  person  who  shall,  in  fraud  of  the  rights  of  cred- 
itors and  others,  have  received,  taken,  or  in  any  manner  interfered 
with,  the  estate,  property  or  effects  of  any  deceased  person,  or  insol- 
vent corporation,  association,  partnership  or  individual,  shall  be  liable 
in  the  proper  action  to  the  executors,  administrators,  receivers,  or 
other  trustees  of  such  estate  or  property,  for  the  same,  or  the  value  of 
any  property  or  effects  so  received  or  taken,  and  for  all  damages  caused 
by  such  acts  to  any  such  trust  estate.(2) 

It  was  without  doubt  the  intention  of  the  legislature  by  this  statute 
to  declare  and  extend  the  power  and  right  of  an  executor  or  adminis- 
trator to  disaffirm,  set  aside,  or  be  relieved  from  the  fraudulent  sales  or 
transfers  of  his  property,  or  the  fraudulent  contracts  for  the  transfer  of 
his  property  made  by  his  testator  or  intestate.  In  view  of  the  bene- 
ficial purpose  manifestly  designed  to  be  accomplished  by  these  sections 
of  this  act,  although  obscure  and  not  truly  grammatical  in  their  lan- 
guage, they  probably  should  not  be  the  subject  of  comment  until  a  case 
shall  have  arisen  calling  for  a  construction  of  their  provisions.  It  is, 
however,  proper  at  this  time  to  observe,  with  respect  to  the  rights  and 
authority  of  an  executor  or  administrator  under  tnis  act,  that  his  right, 
and  the  power  of  the  court  on  his  application,  to  set  aside,  for  the  benefit 
of  creditors  of  the  estate,  the  fraudulent  sale,  transfer,  or  contract  of  his 
testator  or  intestate,  was  fully  established  previously  to  the  act ;  that 
therefore,  so  far  as  this  act  is  declaratory  of  that  right  of  the  executor 
or  administrator,  and  that  power  of  the  court,  tbe  act  is  essentially 
needless ;  that  the  act  contains  no  provision  enlarging  that  right  or 
that  power ;  and,  finally,  that  if  the  act,  by  the  use  of  the  permissive 
language  "  may  for  the  benefit  of  creditors  or  others  interested  in  the 
estate  or  property  so  held  in  trust,"  is  to  be  understood  to  enable  an 
executor  or  administrator  to  maintain  proceedings  on  behalf  of  legatees 
or  next  of  kin,  to  disaffirm,  treat  as  void,  and  resist  a  sale,  transfer,  or 
contract  made  by  his  testator  or  intestate,  on  the  ground  that  it  was 
fraudulent  as  to  his  creditors,  the  act  is  at  variance  with  a  wise  and 
sound  policy,  and  tends  to  the  subversion  of  rules  of  law  and  equity, 
and  principles  of  justice  which  have  long  been  established  and  regarded 
as  fundamental. 

(V)  S.  L.  1868,  ch.  3X4,  p.  606.  (z)  3  B.  S.  (5th  ed)  226. 
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CHAPTER  VI. 

OP  THE  INTEREST  OP  THE  EXECUTOR  OR  ADMINISTRATOR  IN  THE 
ESTATE  OP  THE  DECEASED,  INCLUDING  THE  SUBJECT  OF  THE 
INTEREST  AND  RIGHTS  OF  THE  DONEE  MOETIS  CAUSA. 

The  interest  which  an  executor  or  administrator  has  in  the  goods  of 
the  deceased,  is  very  different  from  the  absolute,  proper  and  ordinary 
interest  which  every  one  has  in  his  own  proper  goods :  for  an  exec- 
utor or  administrator  has  estate  as  such  in  autre  droit  merely,  viz.,  as 
the  minister  or  dispenser  of  the  goods  of  the  dead. (a) 

Upon  this  principle,  in  England,  if  the  executor  or  administrator 
becomes  bankrupt,  with  any  property  in  his  possession  belonging  to 
the  testator  or  intestate,  distinguishable  from  the  general  mass  of  his 
own  property,  it  is  not  distributable  under  the  commission  of  bank- 
ruptcy. The  assignees  cannot  seize  even  money  which  specifically  can 
be  distinguished  and  ascertained  to  belong  to  the  deceased,  and  not  to 
the  bankrupt  himself.(6)  The  same  rule,  doubtless,  applies  to  assign- 
ments made  under  bankrupt  or  insolvent  laws  in  force  in  this  state. 

Again,  the  goods  of  a  testator  in  the  hands  of  his  executor  cannot 
be  seized  in  execution  of  a  judgment  against  the  executor  in  his  own 
right.  So,  if  an  executor  dies  indebted,  leaving  to  his  executor  goods 
which  he  had  as  executor,  these  are  not  assets  liable  to  the  payment 
of  his  debts,  but  only  in  the  hands  of  an  executor  or  administrator  for 
the  payment  of  the  first  testator's.  And,  since  no  man  can  bequeath 
anything  but  what  he  has  to  his  own  use,  an  executor  cannot,  by  his 
will,  dispose  of  any  of  the  goods  which  he  had  as  executor  to  a  legatee, 
and  an  administrator  cannot  transmit  any  interest  in  the  property  of 
the  intestate  to  his  own  personal  representative. (c) 

But,  generally  speaking,  an  executor  or  administrator,  in  his  own 
lifetime,  may  dispose  of  and  alien  the  assets  of  the  testator.  He  has 
absolute  power  over  them  for  that  purpose,  and  they  cannot  be  followed 
by  the  creditors  of  the  deceased.(ch  This  rule,  however,  is  subject  to 
some  qualifications,  which  will  be  hereafter,  in  part  at  least,  considered 
in  the  course  of  the  remarks  in  this  work  relative  to  the  power  of  ex- 
ecutors and  administrators. 

With  reference  to  the  possession  in  aider  droits  it  has  been  held,  that 
if  an  executor  or  administrator  grant  omnia  bona  sua^  the  goods  of  the 
deceased  will  not  pass  unless  the  grantor  have  no  goods  but  as  execu- 
tor or  administrator.  So,  if  an  executor  releases  all  actions,  suits  and 
demands  whatsoever,  which  he  had  for  any  cause  whatever,  this  ex- 
tends only  to  such  as  he  has  in  his  own  right,  and  not  to  such  as  he 
hath  as  executor.(e) 

After  the  administration  is  granted,  the  interest  of  the  administrator 
in  the  property  of  the  deceased  is  equal  to,  and  with,  the  interest  of 
an  executor.  Executors  and  administrators  differ  in  little  else  than  in 
the  manner  of  their  constitution.(/) 

■ 

(a)  Wms.  on  Ezn.  562.      *    %  Wma.  on  Exrs.  663.  (c)  Wms.  on  Ejcrs.  565,  569. 

\d)  Id.  669-70.  (e)  Id.  670.  (/)  Id.  576. 
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The  general  rale  is,  that  all  goods  and  chattels,  leal  and  personal,  go 
to  the  executor  or  administrator.(^)  "  By  the  laws  of  this  realm,"  says 
Swinburne,  "  as  the  heir  hath  not  to  deal  with  the  goods  and  chattels 
of  the  deceased,  no  more  hath  the  executor  to  do  with  the  lands,  tene- 
ments and  hereditaments."  In  other  words,  it  may  be  stated  that^ 
both  at  law  and  equity,  the  whole  personal  estate  of  tne  deceased  vests 
in  the  executor  or  admiDistrator.(A)  Executors  and  administrators,  by 
statute,  in  this  state,  may  obtain  authority,  and  may  be  compelled  to 
mortgage,  lease,  or  sell  the  real  estate  of  their  testator  or  intestate,  for 
the  payment  of  his  debts ;  but  this  is  an  innovation  on  the  old  law,  and 
is  not  to  be  considered  as  altering  or  extending  the  established  functions 
of  the  executor  or  administrator,  except  as  expressly  prescribed  by  the 
statute ;  and,  of  this,  more  fully  hereafter.(i) 

The  personal  property  in  which  the  deceased  had  but  a  joint  estate 
or  possession,  will  survive  to  his  companion,  and  his  executor  or  ad- 
ministrator will  not  be  entitled  to  a  moiety  of  it,  for  a  survivorship 
holds  place  regularly,  as  well  between  joint  tenants  of  goods  and  chat- 
tels in  possession,  or  in  right,  as  between  joint  tenants  of  inheritance 
or  freehold.  But  the  wares,  merchandise,  debts,  or  duties  which  joint 
merchants  have,  as  joint  merchants  or  partners,  shall  not  survive,  but 
shall  go  to  the  executors  of  the  deceased ;  and  this  is  per  legem  merca- 
ioriam,  which  is  part  of  the  laws  of  this  state,  for  the  advancement  or 
continuance  of  commerce  and  trade,  which  is  pro  bono  publico;  for  the 
rule  is,  \\iQ,tjus  accrescendi  inter  mercalories  pro  beneficio  comniercii  locum 
nan  JiabeL  And  this  part  of  the  lex  mercatoria  has  been  extended  to 
all  traders,  and,  as  it  should  seem,  to  all  persons  engaged  in  joint  un- 
dertakings in  the  nature  of  trade.  (/) 

The  property  generally  which  snail  be  deemed  assets,  and  go  to  the 
executor  or  aaministrator,  in  this  state,  is  particularly  specified  and 
described  by  statute.  In  view  of  the  design  and  purposes  of  this  work, 
the  subject  has  reference,  in  the  first  instance,  to  the  making  and  filing 
of  the  mventory,  and  the  duty  of  the  executor  or  administrator  in 
respect  to  the  same,  and  it  is  accordingly  postponed  until  the  inventory 
comes  to  be  treated  of  And  there  are  various  particulars  relative  to 
the  estate  of  the  executor  or  administrator,  its  quality  and  quantity, 
which  would  fall  within  the  scope  of  a  professedly  more  extended  trea- 
tise on  the  law  of  executors  and  administrators,  but  which  cannot  be 
discussed  in  these  pages,  except  incidentally  to  the  statutory  regula- 
tions governing  those  officers. 

If  there  be  several  executors  or  administrators,  they  are  regarded  in 
the  light  of  an  individual  person.  They  have  a  joint  and  entire  in- 
terest in  the  effects  of  the  testator  or  intestate,  including  chattels  real, 
which  is  incapable  of  being  divided ;  and  in  case  of  deatn,  such  interest 
shall  vest  in  the  survivor,  without  any  new  grant  by  the  court.(i) 
Consequently,  if  one  of  two  executors  or  administrators  grant  or  release 

(g)  Sco  Patchen  v.  WUson^  4  Hill,  5T.  (h)  Wma.  on  Exrs.  5t6. 

li)  Soopo9<,  ch.  13. 

O)  Sco  Wmg.  on  Exrs.  5V6;  Egberts  v.  Wood,  3  Paige,  51V,  625  j   Wilder  v.  Keder,  3 
Paige,  166,  172. 
(k)  See  2  B.  S.  78,  sec  44,*  3  B.  B.  (5tli  ed.)  163. 
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his  interest  in  the  testator's  or  intestate's  estate  to  the  other,  nothing 
shall  pass ;  because  each  was  possessed  of  the  whole  before.  So,  if 
one  of  several  executors  release  but  his  part  of  his  debt,  it  has  been 
held  that  the  whole  is  discharged.(^ 

If  a  man  appoint  several  executors,  they  are  esteemed  in  law  but 
as  one  person  representing  the  testator ;  and  acts  done  by  any  one  of 
them,  which  relate  to  the  delivery,  gift,  sale  or  release  of  the  testator's 
goods,  are  deemed  the  acts  of  all.  Thus,  a  terra  of  years  passes  by  the 
assignment  of  one ;  and  if  one  release  a  debt,  it  is  good,  and  binds  the 
rest  And  thus,  it  was  held,  that  one  of  two  executors  might  pledge 
or  assign  a  note  as  collateral  security,  for  the  purpose  of  being  collected 
and  applied  to  the  satisfaction  of  a  judgment  obtamed  against  the  estate 
of  the  testator.(wi)  And  even  securities  taken  by  executors,  as  such, 
may  be  sold  or  dispesed  of  by  one  of  them,  without  the  others  uniting 
in  the  act  of  transfer.  Thus,  where  there  was  a  power  of  sale  to  two 
executors,  "  for  the  more  equal  and  easy  division  of  the  estate  of  the 
testator,"  and  the  executors  sold  certain  real  estate  of  the  testator,  and 
took  back  a  bond  and  mortgage,  for  a  part  of  the  purchase  money,  by 
their  names  and  descriptions  as  executors  of  the  last  will  and  testament 
of  the  testator ;  and,  subsequently,  one  of  the  executors,  without  the 
assent  or  knowledge  of  his  co-executor,  sold  and  assigned  the  bond  and 
mortgage,  and  there  was  no  proof  of  fraud  or  collusion  between  the 
assignee  and  the  executor — ^it  was  held,  overruling  a  judgment  of  the 
chancellor,  that  the  assignee  acquired  a  valid  title  to  the  bond  and 
mortgage.(n) 

A  distinction  between  the  rights  and  powers  of  executors,  where 
they  are  several,  and  the  relative  rights  and  powers  of  several  admin- 
istratorsjjis  found  in  some  books.  Comyn  does  not  notice  it,  and  if  it 
ever  was  established,  it  is  now  exploded.  It  was  denied  in  the  case  of 
Jacomb  v.  Harwood^ip)  and  the  Supreme  Court  of  this  state  has  passed 
upon  the  question,  and  said  that  executors  and  administrators  stand  on 
the  same  ground — ^their  liabilities  and  responsibilities,  and  their  rights, 
interests,  and  authority  over  the  estate  of  the  deceased,  are  the  same.(oo) 

Upon  the  principle  just  stated,  a  release  of  a  debt  by  two  adminis- 
trators, without  the  concurrence  of  a  third  administrator,  is  good,  and 
the  dissent  of  the  third  forms  no  objection  to  its  validity.  And  such 
a  release  of  a  debt,  on  a  compromise  with  the  debtor,  executed  by  the 
administrators,  though  contrary  to  the  wishes  of  one-third  of  those  enti- 
tled to  distribution,  will  not  be  set  aside  where  there  is  no  fraud  or  col- 
lusion shown  between  the  debtor  and  the  administrators.(^) 

Since  several  executors  have  a  joint  and  entire  interest  in  all  the 
goods  of  their  testator,  including  chattels  real,  it  follows  that  the  act 
of  one,  in  possessing  himself  of  the  effects,  is  the  act  of  the  others,  so 


£: 


Wms.  on  Exrs.  818,  and  cases  cited. 

(m)  WAeefer  v.  WAee2er,  9  Oowen,  34.  See,  also,  Saxmdefrtf  heirs  y.  Sounders'  executors^  2 
Litt  315. 

(n)  Bogart  y.  fferteU,  4  Hill,  492 ;  S.  a,  9  Paige,  52.  (p)  2  Ves.  sen.  265. 

[oo)  Douglass  v.  SaUerUe^  11  Johns.  16 ;  Murray  y.  BlcUchford^  1  Wend.  583 ;  Jackson  y. 
Boinnsariy  4  Wend.  436. 

(p)  Mwray  y.  BkUch/ordf  1  Wend.  583. 
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as  to  entitle  them  to  a  joint  interest  in  possession,  and  a  joint  right  of 
action  if  they  are  afterwards  taken  away.(y) 

Again,  since  several  executors  or  administrators  have  a  joint  and 
entire  interest  in  the  estate  in  action  of  the  deceased,  it  follows  that 
they  cannot  maintain  an  action  in  right  of  the  deceased,  upon  a  con- 
tract made  by  the  defendant  jointly  with  one  of  themselves.  There- 
fore, to  an  action  of  assumpsit  by  several  executors,  it  was  held  a  good 
plea  in  bar,  that  the  promises  were  made  by  the  defendant  jointly  with 
one  of  the  plaintiffs ;  and  Mr.  Justice  Buller  said,  "  the  promise  was 
made  jointly  with  one  of  the  plaintiffs:  how  can  he  sue  nimself  in  a 
court  of  law  ?  it  is  impossible  to  say  a  man  can  sue  himsel£"(r) 

It  may  here  be  added  that  all  of  the  provisions  of  the  Revised  Stat- 
utes relative  to  the  rights  and  liabilities  of  executors  and  administrators, 
or  contained  in  any  of  the  statutes  of  this  state  relative  to  executors 
and  administrators,  apply  and  extend  to  a  single  executor  or  adminis- 
trator, or  to  an  executrix  or  administratix.(5) 

An  administrator  de  bonis  non  is  entitled  to  all  the  goods  and  per- 
sonal estate,  such  as  terms  for  years,  household  goods,  &c.,  which  re- 
main in  specie,  and  where  not  administered  by  flie  first  executor  or 
administrator.  Also,  it  is  holden,  that  if  an  executor  receives  money 
in  right  of  his  testator,  and  lays  it  up  by  itself,  and  dies  intestate,  this 
mone^  shall  go  to  the  administrator  de  bonis  non^  being  as  easily  dis- 
tinguished to  be  part  of  the  testator's  effects  as  goods  in  specie.(^ 

If  the  original  executor  or  administrator  has  fradulently  aliened  the 
assets  for  his  own  use,  in  collusion  with  the  vendee,  such  assets  will  be 
considered,  at  all  events  in  equity,  as  unadministered,  and  will  conse- 
quently pass  as  such  to  the  administrator  de  bonis  non;  who,  in  that 
character,  mav  apply  to  a  court  of  equity  to  have  the  sale  set  aside, 
and  to  have  the  legal  estate  conveyed  to  him.(wj 

And  there  are  other  particulars  concerning  tne  estates  and  interests 
of  executors,  administrators  and  administrators  de  bonis  non^  which 
will  be  treated  of  hereafter,  in  connection  with  the  other  subjects  more 
directly  within  the  scope  and  limits  of  this  work,  but  which  cannot, 
consistently  with  its  general  design,  be  separately  considered. 

It  is  deemed  proper  in  this  place  to  direct  attention  to  the  species 
of  interest  in  the  property  of  the  deceased,  which  is  created  by  a  dona- 
tion mortis  causa^  • 

"  A  donatio  mortis  causa  is  thus  defined  in  the  civil  law,  from  which 
both  the  doctrine  and  the  denomination  are  borrowed  :  '  Mortis  causa 
donatio  est,  quxz  propter  mortis  fit  suspicionem  ;  cum  quis  ita  donat  ut  si 
quid  humanitus  ei  contigisset^  haberet  is  qui  accepii ;  sin  atUem  super- 
vixisset  is  qui  donavit,  receperet ;  vel  si  cum  donationis  pcenituisset ;  aut 
prior  decesserii  is,  cui  donaium  sit.\v) 

(q)  Wms.  on  Exrs.  819. 

(r)  Wms.  on  Exrs.  819 ;  Moffat  v.  Van  MiUingen,  2  Bos.  and  Pull.  124,  notec;  S.  C,  2  Chitt 
539 ;  Fitzgerald  v.  Boehm,  6  B.  Moore,  332.    See,  also,  Rose  v.  PotiUon,  2  B.  and  AdoL  822. 

(*)  See  2  R.  &  117 ;  3  R.  a  (5th  ed.)  205,  sec.  14  [sec.  23]. 

(fi  Wms.  on  Exrs.  822.  (tt)  Wms.  on  Exib.  824. 

(v)  Wms.  on  Exrs.  686 ;  loat.,  lib.  10,  tit.  7  j  liUe  v.  MUbert,  2  Ves.  jun.  119 ;  &dge8  v. 
EedgeSj  Prec  Chanc.  269. 
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"  From  this  definition  it  results  that,  to  constitute  a  donatio  mortis 
causttj  there  must  be  two  attributes :  1.  The  gift  must  be  with  a  view 
to  the  donor's  death.  2.  It  must  be  conditioned  to  take  effect  only  on 
the  death  of  the  donor,  by  his  existing  disorder.  A  third  essential 
quality  is  required  by  our  law,  which,  according  to  some  authorities, 
was  not  necessary  according  to  the  Eoman  and  civil  law,  viz.:  3.  There 
must  be  a  delivery  of  the  subject  of  the  donation.(i^;) 

"  1.  The  gift  must  be  made  with  a  view  to  the  donor's  death.  If  a 
gift  be  not  made  by  the  donor  in  peril  of  death,  i,  e.,  with  relation  to 
his  decease,  by  illness  affecting  him  at  the  time  of  the  gift,  it  cannot 
be  supported  as  a  donation  mortis  causa.  Where  it  appears  that  the 
donation  was  made  whilst  the  donor  was  ill,  and  only  a  few  days  or 
weeks  before  his  death,  it  will  be  presumed  that  the  gift  was  made  in 
contemplation  of  death,  and  in  the  donor's  last  illness,  (x) 

"  2.  The  gift  must  be  conditioned  to  take  effect  only  on  the  death 
of  the  donor  by  his  existing  disorder.  But,  although  it  is  an  essential 
incident  to  a  donation  mortis  causa^  that  it  be  subject  to  a  condition, 
that  if  the  donor  live  the  thing  shall  be  restored  to  him,  yet  it  is  not 
necessary  that  the  donor  shomd  expressly  declare  that  the  gift  is  to 
be  accompanied  bv  such  a  condition ;  for,  if  a  gift  be  made  during 
the  donor's  last  illness,  the  law  infers  the  condition,  that  the  donee 
is  to  hold  the  donation  only  in  case  the  donor  die  of  that  indisposi- 
tion.(y) 

"  3.  There  must  be  a  delivery  of  the  subject  of  the  donation.  The 
general  rule  upon  this  head  is,  that^  to  substantiate  the  gift,  there  must 
be  an  actual  tradition  or  delivery  of  the  thing  to  the  donee  himself,  or 
to  some  one  else,  for  the  donee's  use.  The  possession  of  it  must  be 
transferred  in  point  of  fact.  The  purse,  the  ring,  the  jewel,  or  the 
watch,  must  be  given  into  the  hands  of  the  donee,  either  by  the  donor 
himself  or  by  his  order.  Thus,  in  Bunn  v.  Markham^{z)  Sir  G.  Clifton 
had  written  upon  the  parcels,  containing  the  property  in  question,  the 
names  of  the  parties  for  whom  they  were  intended,  and  had  requested 
his  natural  son  to  see  the  property  delivered  to  the  donees.  It  was, 
therefore,  manifestlv  his  intention  that  it  should  pass  to  them ;  yet,  as 
there  was  no  actual  delivery,  the  Court  of  Common  Pleas  held  that  it 
was  not  a  valid  gift;. 

"  So,  where  the  testator,  in  his  last  illness,  executed  and  delivered 
to  his  sister  a  deed  of  a  £axm  on  which  she  and  her  husband  resided, 
and  at  the  same  time  said,  as  one  witness  testified,  'he  had  some  farming 
tools  and  other  personal  propBrtv  on  the  premises  that  was  of  no  use 
to  him,  and  never  would  be,  and  he  would  give  it  to  her,'  and  named 
over  some  of  the  property;  or,  as  another  witness  testified,  'there  is 
some  property  on  these  premises  that  may  be  of  some  service  to  you, 
but  never  will  be  to  me,  as  I  know  of;  I  will  give  it  to  you :'  and 
this  took  place  at  the  residence  of  the  testator,  fourteen  or  fifteen  miles 
fix)m  the  farm  conveyed  by  the  deed  and  the  property  in  question — ■ 
most  of  the  latter  being  on  the  farm  where  a  portion  of  it  had  been  for 

(«7)  Wms.  on  Ezra.  686.  (a;)  Wms.  on  Exrs.  687. 

(y)  Id.  687.  (z)  7  Taunt  231 ;  ^  a,  2  Marah.  532. 
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some  years :  it  was  held  that  the  testator's  sister  did  not  acquire  any 
title  to  the  personal  property  on  the  fiirm,  and  that,  in  an  action  by  the 
executors  of  the  testator  to  recover  possession  of  such  personal  prop- 
erty, they  were  entitled  to  recover.(a) 

"  A  further  requisite  to  give  effect  to  the  donation  is,  that  the  de- 
ceased should,  at  the  time  oi  the  delivery,  not  only  part  with  the  pos- 
session, but  also  with  the  dominion  over  the  subject  of  the  gift.(6) 

"  But  it  is  no  objection  that  the  gift  was  not  made  to  the  donee  free 
from  incumberance,  but  charged  with  the  performance  of  a  particular 

Eurpose.     Accordingly,  it  was  held,  in  a  late  case,(c)  that  a  gift  may 
e  good  as  a  donatio  mortis  causa^  although  it  be  coupled  with  a  troiib 
that  the  donee  shall  provide  for  the  funeral  of  the  donor. 

"Again,  though  a  delivery  to  a  third  party  for  the  donee's  use  may 
be  good,  yet  a  mere  delivery  to  an  agent,  in  the  character  of  an  agent 
for  the  giver ^  is  not  sufficient  (d) 

"  But  there  are  cases  where  the  nature  of  the  thing  will  not  admit 
of  a  corporeal  delivery ;  and  then,  it  should  seem,  that  a  delivery  of 
the  means  of  coming  at  the  possession,  or  making  use  of  the  thing 
given,  will  be  sufficient.  Thus,  the  delivery  of  the  key  of  a  trunk  has 
been  decided  to  amount  to  the  delivery  oi  a  trunk  and  its  contents. 
So,  the  delivery  of  a  key  of  a  warehouse,  or  other  place,  in  which 
goods  of  bulk  were  deposited,  has  been  determined  to  be  a  valid  de- 
livery of  the  goods,  for  the  purpose  of  a  donatio  mortis  causa.  But  in 
these  cases,  it  is  to  be  observed,  that  the  key  is  not  to  be  considered  in 
the  light  of  a  symbol  in  the  name  of  the  thing  itself;  but  the  deliveiy  * 
of  it  has  been  allowed  as  the  delivery  of  the  possession,  because  it  is 
the  way  of  coming  at  the  possession,  or  to  make  use  of  the  thing.(e) 

'*  So,  a  bond  may  be  a  subject  of  a  donatio  mortis  causa^  because  the 
property  is  considered  to  pass  by.  the  delivery.  The  same  has  been 
decided  with  respect  to  bank  notes,  because  the  property  is  transferred 
by  the  delivery.  And,  on  the  same  principle,  it  should  seem  that  all 
negotiable  instruments  which  require  nothing  more  than  deUvery  to 
pass  to  the  donee  the  money  secured  by  them,  may  be  the  subjects  of 
donations  niwrtis  causa.  For,  since  it  has  been  so  adjudged  of  bank 
notes,  there  appears  no  reason  why  exchequer  notes,  or  promissory 
notes  payable  to  the  bearer,  or  bills  of  exchange,  or  exchequer  bills 
indorsed  in  blank,  should  not  have  the  same  capability:  ibr  in  all 
those  cases  the  property  passes  to  the  donee  by  delivery .(/) 

"  So,  where  tne  testator,  in  his  last  illness,  expressed  a  wish  to  give 
a  check  for  £1,000  to  his  wife,  lest  she  might  be  in  want  of  money  be- 
fore his  executors  could  wind  up  his  affairs,  and  a  check  for  that 
amount  was  accordingly  drawn  and  signed  by  the  testator  payable  to 
his  wife  or  bearer,  and  the  testator  handed  the  check  to  his  wife,  say- 
ing, *  I  give  you  this  for  your  sole  use ;'  and  she  afterwards,  by  the 
desire  of  the  testator,  exchanged  this  check  for  the  check  for  the  same 
amount  of  another  person,  who  actually  drew  the  money  on  the  tes- 

(a)  Huntingkm  v.  CHlmore,  16  Barb.  Sup.  Gt.  Eep.  243.  (b)  Wms.  on  Exrs.  69a 

(c)  Hilia  r.  HiUs,  8  M.  and  W.  401.  (d)  Wma.  on  Exrs.  691. 

(f)  Wms.  on  Ezra.  655. 
{/)  Id.  6B6-6.    See  CoiUarU  v.  Schuyler,  I  Paige,  316. 
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tator's  check  in  the  testator's  lifetime ;  but  the  wife  did  not  receive  the 
money  on  the  check  taken  in  exchange  until  after  the  testator's  death : 
it  was  held  that  the  gift  to  the  wife  was  complete,  and  that  the  £1,000 
did  not  form  a  part  of  the  testator's  e3t;ate.(^) 

"  It  has  been  a  matter  of  considerable  discussion  whether  a  mortgage 
can  be  the  subject  of  a  doncUio  mortis  causa  by  delivery  of  the  mortgage 
deeds ;  but  the  question  may  now  be  regarded  as  settled  in  the  affirm* 
ative.(A) 

"But  where  no  property  is  transferred  to  the  donee  by  delivery  of 
the  subject,  there  can  be  no  valid  donaiio  mortis  causa.  I'hus,  in  Ward 
V.  Tamer ^{i)  Lord  Hardwicke  held  that  the  delivery  of  receipts  for  South 
Sea  annuities,  was  not  such  a  delivery  of  annuities  themselves  as  to 
support  the  gift;  of  them  as  a  donatio  mortis  causa;  but  he  intimated 
that  an  actual  transfer  of  the  stock  would  have  been  sufficient  to  effect- 
uate the  intended  donation.  On  the  same  ground,  bills  of  exchange 
and  promissory  notes,  not  payable  to  the  bearer,  are  incapable  of  being  the 
subjects  of  a  donatio  mmtis  causa.  A  promissory  note  made  by  a  man 
in  his  last  illness,  cannot  operate  as  a  aonatio  mortis  causa  to  the  payee ; 
for  it  has  not  that  reference  to  the  death  of  the  donor,  which  is  essen* 
tial  to  such  a  gift.  The  same  has  been  decided  as  to  a  check  on  a 
banker ;  which  is  an  order  for  the  payment  of  money,  that  may  take 
effect  immediately,  and  in  the  lifetime  of  the  donor;  so  that  it  is  alto* 
gether  inconsistent  with  the  nature  of  a  donation  mortis  causa" 

But  in  respect  to  a  promissory  note,  the  Supreme  Court  of  this  state 
held,  in  Wright  v.  Wrightj{j)  that  a  promissory-  note,  executed  by  a 
testator  in  his  last  sickness,  and  delivered  to  the  payee,  without  con- 
sideration, but  in  expectation  of  dissolution,  and  intended  as  a  gift,  is 
valid  as  a  donatio  causa  mortis;  and  that  an  action  would  lie  thereon, 
at  the  suit  of  the  payee,  against  the  executors  of  the  maker. 

This  case  has  since,  however,  been  expressly  overruled ;  and  it  is 
now  the  law  of  this  state,  that  the  executorv  promise  of  the  donor, 
whether  his  promissory  note  or  his  own  draft  upon  a  third  party,  not 
accepted  in  favor  of  the  donee,  intended  as  a  donatio  mortis  causa,  is 
not  valid,  and  the  donor  cannot  maintain  an  action  upon  it  against  the 
donor's  representatives.  And  it  seems  to  be  furtner  setded,  that, 
although  any  instrument,  executed  by  the  donor  to  the  donee,  opera- 
ting as  an  assignment  or  transfer  of  the  donor's  fiinds,  or  of  a  special 
fund  of  the  donor  in  the  hands  of  a  third  person,  constitutes  a  sufficient 
delivery  to  uphold  a  gift  mortis  causa;  yet,  a  draft  of  the  donor,  not 
aoceptea,  for  a  specific  sum,  upon  a  third  party,  who  has  in  his  posses- 
sion funds  of  the  donor  generally,  does  not  operate  as  an  assignment 
or  appropriation  to  the  donee  of  the  sum  mentioned  in  the  draft,  and 
therefore  is  not  valid  as  a  gift  mortis  causa.{k) 

Claims  founded  upon  gifts  m/yrtis  causa  are,  however,  to  be  admitted 

ig)  Bros  y.  EUis,  22  Law  J.  Bep.  (S.  S.)  Chanc.  716;  11  Jar.  406,  58*7 ;  21  Bug.  L.  and 
£q.  Bep.  337. 

{h)  Wms.  on  Ezra.  656.  (»)  2  Ves.  sen.  431.  (j)  1  Cowen,  698. 

(k)  SarrieY.  C72arA^ 3  Comstock,  93.  See,  also,  jQorm y.  (7ZarA^2  Barb.Sup.CtBep.94; 
Craig  y.  Craig,  3  Barb.  Oh.  Bep.  106 ;  Wiiaon  y.  JBaptiri  Education  Society,  10  Barb.  Sup.  Ot 
Bep.  315,  per  Brown,  J. ;  EuntingUm  y.  GUimoref  16  Barb.  Sup.  Ct  Bep.  243. 
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with  great  caution ;  and  where  some  doubt  was  thrown  upon  a  trans- 
action of  this  description,  in  a  case  in  Chancery,  a  feigned  issue  was 
awarded.(Z)  The  policy  of  the  law  is  against  the  encouragement  of 
gifts  of  this  nature.  "They  are,"  says  Mr.  Justice  Euggles  in  Harris 
V.  Clarkj{m)  "essentially  testamentary;  they  are  to  take  effect  only  in 
case  of  the  testator's  death,  and  they  are  revocable  in  his  life.  The 
same  considerations  of  prudence  and  caution  which  induced  the  legis- 
lature to  require  wills  of  personal  estate  to  be  executed,  published  and 
attested  with  great  formality,  would  seem  to  forbid  these  informal  dis- 
positions of  property  in  expectation  of  death.  The  temptation  to  fraud 
and  imposition,  in  regard  to  these  gifts,  is  as  powerful  and  as  dangerous 
as  in  the  case  of  wills,  and  yet  has  been  left  unchecked  and  unregulated 
by  statute.  And  they  ought  not  to  be  tolerated  by  the  courts,  unless 
they  are  attended  by  all  the  requisites  which  the  common  law  pre- 
scribes, to  give  them  validity,  "(ri^ 

A  donatio  mortis  causa  differs  from  a  legacy  in  these  respects : — ^1.  It 
need  not  be  proved  in  the  Surrogate's  Court ;  for  such  a  gift  takes  effect 
from  delivery.  So,  the  donee  claims  the  subject  of  it  as  a  gift  from  the 
donor  in  his  lifetime,  and  not  under  a  testamentary  act.  2.  For  the 
reason  just  given,  no  assent,  or  other  act  on  the  part  of  the  executor  or 
administrator,  is  necessary  to  perfect  the  title  of  the  donee.(o) 

"  A  donatio  mortis  causa  differs  from  a  gift  inter  vivos  in  these  re- 
spects, in  which  it  resembles  a  legacy : — 1.  It  is  ambulatory,  incom- 
plete, and  revocable  during  the  testator's  life.  The  revocation  may 
either  be  effected  by  the  recovery  of  the  donor  from  his  disorder,  or 
by  resumption  of  the  possession  of  the  subject  But  he  cannot  revoke 
the  donation  by  a  subsequent  will ;  for,  on  the  death  of  the  donor,  the 
title  of  the  donee  becomes,  by  relation,  complete  and  absolute  from 
the  time  of  delivery.  It  may,  hawever,  be  satisfied  by  a  legacy  given 
to  the  donee.  2.  It  may  be  made  to  the  wife  of  the  donor.  8.  It  is 
liable  to  the  debts  of  the  testator  upon  deficiency  of  assets.(p) 

"  Before  leaving  this  subject,  it  may  be  proper  to  observe,  that,  since 
it  is  a  rule  that  no  one  can  ^ve  evidence  for  himself,  in  general  a  gift 
mortis  causa  must  be  established,  in  equity  za  well  as  at  law,  by  other 
evidence  than  that  of  the  donee.(g')  But  where  the  donee  is  tdso  execu- 
tor or  administrator,  it  is  in  some  sort  an  exception  ;  for,  as  a  person 
in  the  character  of  an  executor  or  administrator  is  examined  upon  oath 
to  charge  himself  with  receipt  of  assets,  he  may  so  frame  his  examina- 
tion as  to  make  it  operate  in  his  discharge,  which  necessarily  enables 
him  to  prove  the  manner  of  his  becoming  possessed  of  the  property 
delivered  to  him  as  a  donatio  mjortis  causajr) 

(0  Couiani  v.  SchuyUr,  1  Paige,  316.  (m)  3  Comstock,  121. 

eSee,  also,  Kenney  y.  The  PMc  AdiiwiMraior^  2  Brad£  Soir.  Bep.  319. 
See  Wms.  on  Ezra.  659. 
I  Wms.  on  Ezra.  669,  and  cases  cited.    See^  also,  Bloomer  v.  BlAomery  2  Bradf.  Sorr. 
Eep.  340 ;  Mercfujmi  y.  Merchant,  Id.  432 ;  Huntington  y.  Gilmore,  16  Barb.  Sup.  a.  Rep.  243. 
In  the  last  named  case  a  doubt  is  intimated  whether  a  subsequent  bequest  of  the  same  prop- 
erty to  a  third  person  does  not  reyoke  the  gift  mortis  eauscL    But  the  true  doctrine  probably 
is  as  laid  down  in  the  text,  and  by  the  surrogate  in  Merchant  y.  Merchant,  who  decLaree  in 
that  case  that  a  will  does  not  reyoke  a  gift  causa  mortis,  because  the  will  does  not  speak 
till  the  testator's  death — ^the  moment  the  donation,  hj  its  terms,  has  become  absolute. 
(9)  See  Thorp  y.  Amos,  1  Sand£  Gh.  Bep.  26.  (r)  Wms.  on  Exrs.  661. 
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CHAPTER  VII. 

OF  THE  DUTIES  OF  THE  EXECUTOR  OR  ADMINISTRATOR  IN  RESPECT 
TO  THE  INVENTORY  OP  THE  ASSETS  WHICH  GO  TO  THE  EXECU- 
TOR OR  ADMINISTRATOR,  AND  OF  COMPELLING  THE  RETURN  OP 
AN  INVENTORY. 

The  proving  of  wills,  and  tlie  appointment  of  executors,  adminis- 
trators, and  special  administrators,  flie  control  over  the  estate  before 
the  grant  of  probate  or  administration,  and  the  interest  of  the  executor 
or  administrator  in  the  goods,  &c.,  of  the  deceased,  having  been  treated 
o^  the  law  prescribing  the  duties  and  powers,  and  regulating  the  con- 
duct of  executors,  administrators,  and  collectors,  in  the  discharge  of 
their  trusts,  <comes  now  to  be  considered. 

It  may  properly  be  observed  in  this  place,  and  may  here  be  observed 
once  for  all,  that  the  surrogate  of  the  county  in  which  letters  testament- 
ary or  of  administration  shall  have  been  granted,  is  entitled  to  act 
tinder  the  provisions  of  the  statutes  prescribing  the  duties  of  executors 
and  administrators  in  taking  and  returning  inventories,  in  the  payment 
of  debts  and  legacies,  in  accounting  and  in  making  distribution  to  next 
of  kin,  and  the  powers  and  duties  of  executors  and  administrators  in 
relation  to  the  sale  and  disposition  of  the  real  estate  of  their  testator  or 
intestate,  in  all  matters  relating  to  the  estate  upon  which  such  letters 
were  granted.(a) 

The  first  duty  of  an  executor,  administrator,  or  special  administra- 
tor,(5)  after  receiving  his  letters,  is  to  make  and  file  an  inventory  of 
the  personal  property  of  the  deceased.  The  ancient  ecclesiastical  law 
was  very  strict  with  respect  to  the  making  of  inventories,  and  the  con- 
sequences of  neglecting  to  make  one  seems  to  have  been  to  prevent 
the  executor  from  relying  on  want  of  assets.  Even  the  temporal  courts 
formerly  considered  the  neglect  of  this  duty  in  a  light  unfavorable  to 
the  party,  especially  where  there  was  a  deficiency  of  assets;  and 
although  not  conclusive  on  him,  yet  exposing  him  to  imputation.(c) 

If  the  executor  or  administrator  neglect  this  duty,  he  will  render 
himself  liable,  personally,  for  all  costs  and  expenses  of  compelling  its 
performance.  It  is,  besides,  the  part  of  a  prudent  person  who  sustains 
such  an  ofiice,  in  every  case  to  see  that  the  eflfects  are  carefully  ap- 
praised, and  reduced  mto  an  inventory,  not  only  because  he  may  be 
summoned  to  produce  it,  but  also   because  a  aistinct  and  accurate 

(a)  2  R.  S.  117 ;  3  R.  S.  (6th  ed.)  205,  sec.  25  [sec.  24]. 

(b)  The  special  administrator  or  collector  is  expressly  required  to  giye  surety  that  he  will 
make  and  return  an  inventory  to  the  surrogate  within  three  months.  See  2  B.  &  7*7 ;  3  B. 
a  (6th  ed.)  161-2,  sec.  43;  Ante,  p.  252. 

(e)  Wms.  on  Exrs.  877,  and  note.  In  Schneider  y.  McFarland,  (4  Barb.  Sup.  Ct.  Rep.  139,) 
which  was  a  case  arising  upon  a  sale  of  real  estate  for  the  payment  of  debts  under  an  order 
of  a  surrogate  under  the  Bevised  Laws  of  1813,  Mr.  Justice  Wells  says:  "  It  is  undoubtedly 
the  duty  of  the  administrator  to  make  and  file  an  inventory ;  and  I  think  the  surrogate  should 
have  refused  to  order  the  sale  of  the  real  estate,  or  to  have  instituted  any  proceedings  for 
that  purpose^  until  the  administrator  had  done  it" 


268  NOTICE  OF  THB  APPRAISEMENT,  ETC. 

knowledge  of  the  fund  is  necessary,  as  will  appear  from  the  sequel,  to 
direct  him  in  the  safe  execution  of  the  trust.(d) 

The  law  requires  that  the  inventory  shall  be  made  by  the  executor 
or  administrator,  with  the  aid  of  appraisers  duly  appointed  for  that 
purpose  by  the  surrogate. 

OP  THE  APPOINTMENT  OP  APPRAISEBS. 

The  article  of  the  Eevised  Statutes  relating  to  the  duties  of  execu- 
tors and  administrators,  in  taking  and  returning  inventories,  provides 
as  follows :  , 

Sec.  1.  Upon  the  application  of  any  executor  or  administrator,  the 
surrogate  who  granted  letters  testamentary  or  of  administration,  shall, 
by  writing,  appoint  two  disinterested  appraisers,  as  often  as  occasion 
may  require,  to  estimate  and  appraise  the  property  of  a  deceased  per- 
son; and  such  appraisers  shall  be  entitled  to  receive  a  reasonable  com- 
pensation for  their  services,  to  be  allowed  by  the  surrogate.(e) 

A  verbal  application  for  the  appointment  of  appraisers  is  siifficient — 
it  need  not  be  in  writing.  ^  They  are  appointed  by  the  surrogate,  and 
an  order  for  their  appointment  is  made  and  entered  in  his  minutes. 
[For  form  of  the  order,  see  Appendix,  No.  41.]  The  surrogate  has  the 
selection  of  the  appraisers,  and  the  reason  of  the  statute  would  seem  to 
require  that  he  should  designate  these  officers,  in  order  to  insure  as 
well  competency  as  impartiality  in  the  discharge  of  their  duties.  The 
practice  has  been  for  the  sui*rogate  to  appoint  such  competent  persons 
as  the  executor  or  administrator  might  nominate.(/) 

OP  THE  NOTICE  OP  THB  APPRAISEMENT,  AND  THE  QUAUFIOATION  OF  THB 

APPRAISERS. 

The  Statute  directs  as  follows : 

Sec.  2.  The  executors  or  administrators  of  any  testator  or  intestate, 
within  a  reasonable  time  after  qualifying,  and  after  giving  the  notice 
in  the  next  section  required,  with  the  aid  of  appraisers  so  appointed 
by  the  surrogate,  shall  make  a  true  and  perfect  inventory  of  all  the 
goods,  chattels  and  credits  of  such  testator  or  intestate ;  and,  where  the 
same  shall  be  in  dififerent  and  distant  places,  two  or  more  such  inven- 
tories, as  may  be  necessary. 

Sec.  8.  A  notice  of  such  appraisement  shall  be  served  five  days  pre- 
vious thereto,  on  the  legatees  and  next  of  kin,  residing  in  the  county 
where  such  property  shall  be ;  and  it  shall  also  be  posted  in  three  of 
the  most  puolic  places  of  the  town.  In  every  such  notice,  the  time 
and  place  at  which  such  appraisement  will  be  made  shall  be  specified. 

Sec.  4.  Before  proceeding  to  the  execution  of  their  duty,  the  apprais- 
ers shall  take  and  subscribe  an  oath,  to  be  inserted  in  the  inventory 
made  by  them,  before  any  officer  authorized  to  administer  oaths,  that 
they  will  truly,  honestly,  and  impartially  appraise  the  personal  prop- 
erty which  shall  be  exhibited  to  them,  according  to  the  best  of  their 
knowledge  and  ability.(y) 

(d)  Toller  on  Ezra.  250.  («)  2  R.  a  82;  3  R  a  (5th  ed.)  168. 

(/)  In  the  court  of  the  surrogate  of  the  county  of  New  YoriE,  the  surrogate,  in  most  cases^ 
names  one  of  the  appraisers,  and  the  executor  or  administrator  the  other. 

(9)  2  B.  8.  82 ;  3  R.  S.  (5th  ed.)  169 ;  a  L.  1837,  534,  sec.  59 ;  3  R.  S.  (5th  ed.)  171,  sec.  18; 
&L.  1849,  235;  1 R. a (5th ed.) 880 ;  aiu  1850,  ch.  201;  lR.a(5thed.)894.  Seeaiiie,18. 
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It  will  be  observed,  that  the  statute  requires  executors  and  adminis- 
trators to  exhibit  inventories,  as  part  of  their  duty,  without  any  pro- 
ceeding to  call  upon  them  to  do  so.  The  above  second  section  pro- 
vides that  the  executor  or  administrator  shall  make  the  inventory 
within  a  reasonable  time  after  qualifying  •  and  the  statute  afterwards, 
as  will  presently  appear,  requires  that  the  inventory  shall  be  returned 
by  the  executor  or  administrator  to  the  surrogate,  within  three  months 
firom  tie  date  of  his  letters! 

[For  form  of  the  notice  under  the  above  section,  numbered  3,  see 
Appendix,  No.  42.] 

whether  the  service  of  this  notice  on  the  legatees  and  next  of  kin 
must  be  personal,  or  how  otherwise,  is  not  stated.  Probably  such 
service  as  is  required  of  a  citation  on  proving  a  will,  is  sufficient.  The 
effect  of  an  omission  to  serve  or  post  a  notice  at  all  is  not  declared ; 
and  there  is  nothing  directing  the  surrogate  to  exact  any  observance 
of  this  section.(A)    • 

[For  form  of  the  appraiser's  oaths,  according  to  the  above  section, 
numbered  4,  see  Appendix,  No.  43.] 

OP  THE  MANNER  OF  TAKING  THE  INVENTORY,  AND  OF  THE  PROPERTY 
TO  BE  INCLUDED  THEREIN,  AND  TO  BE  DEEMED  ASSETS;  AND  OF 
THE  PROPERTY  EXEMPT  FROM  APPRAISEMENT,  AND  TO  REMAIN  IN 
THE  POSSESSION  OF  THE  WIDOW. 

The  statutes  provide  as  follows : 

Sec.  5.  The  appraisers  shall,  in  the  presence  of  such  of  the  next  of 
kin,  legatees,  or  creditors  of  the  testator  or  intestate  as  shall  attend, 
proceed  to  estimate  and  appraise  the  property  which  shall  be  exhibited 
to  them ;  and  shall  set  down  each  article  separately,  with  the  value 
thereof  in  dollars  and  cents  distinctly,  in  figures,  opposite  to  the 
articles  respectively. 

Sec.  6.  The  following  property  shall  be  deemed  assets,  and  shall  go 
to  the  executors  or  administrators,  to  be  applied  and  distributed  as 

(&)  It  is  submitted  that  it  would  be  multiplying  formalities  and  expenses  to  very  little 
purpose  for  the  surrogate  to  appoint,  as  it  has  been  suggested  in  a  recent  work  on  executors 
(Willard  on  Executors,  p.  250)  he  should  appoint,  special  guardians  for  infant  legatees, 
or  next  of  kin,  to  attend  to  their  interests  on  the  taking  of  the  inventory.  The  taking  of 
the  inventory  is  a  mere  ministerial,  and  not  a  judicial  proceeding — concluding  no  one . 
(See  2  R.  S.  449 ;  3  E.  S.  (5th  ed.)  UY,  sees.  14, 15 ;  Anies  v.  Downing,  1  Bradford's  Surro- 
gate Reports,  321;  Applegaie  y.  Cameron,  2  Bradford's  Surrogate  Reports,  119;  Montgom- 
ery y.  Dunning,  Id.  220.)  It  is  in  no  respect  like  proving  a  will,  or  settling  the  accounts 
of  an  executor  or  administrator,  or  selling  the  real  estate  of  the  decedent  for  the  payment  of 
his  debts.  A  guardian  ad  litem  for  the  infants,  if  this  designation  can  properly  be  applied 
where  there  is  no  suit,  litigation,  or  hostile  proceeding,  would  be,  like  the  adult  legatees 
and  next  of  kin,  a  mere  spectator  of  the  performances  of  the  executor,  administrator,  and 
sppmisers.  So  far  as  any  official  character  is  concerned,  his  presence  or  absence  would  be 
immaterial.  Under  the  public  notice,  any  friend  of  the  infant  has  the  right  to  be  present  at 
the  appraisement,  and  to  watch  the  proceeding;  and  this  is  all  a  guardian  ad  litem  for  the 
infants,  or  the  legatees,  or  next  of  kin,  whether  of  full  age  or  infants,  could  do  in  the  matter. 

Keither  minors,  nor  any  other  person  in  interest  living  out  of  the  county  of  the  property, 
Is  entitled  to  notice  of  the  appraisement.  Whilst  the  statute  makes  express  provision  for  the 
appointment  of  special  administrators  for  infents  in  interest  in  other  cases,  any  such  provision 
is  omitted  in  this  casa  The  honesty  and  accuracy  of  the  inventory  are  to  be  chiefly  se- 
cured by  the  appohitment  of  fair,  impartial,  and  intelligent  appraisers ;  and  the  notice  to  all 
the  legatees  or  next  of  kin,  and  the  public  notice  given,  were  probably  deemed  sufficient 
provisions  for  watchfulness  over  their  proceedings  to  enable  the  parties  in  interest  to  inform 
theiDflelves  as  to  their  integrity  and  correctness  in  the  discharge  of  their  duties. 


270  MASSESL  OF  TAJOSG  THE  DTrKSTOBT,  XIC. 

port  of  the  personal  estate  of  their  testator  or  intestate,  and  s^iall  he 
mclaied  in  the  inTentonr  thereof: 

L  Leases  for  years ;  lands  held  hy  the  deoeaaed  fiom  year  to  year; 
and  estates  held  by  him  f^r  the  life  of  another  person ; 

2.  The  interest  which  may  remain  in  the  deceased  at  the  time  of  his 
death,  in  a  term  for  years,  aiter  the  expiration  of  any  estate  for  years 
therein*  granted  by  him  or  any  other  peison ; 

3.  The  interest  in  lands  deyised  to  an  executor  for  a  term  of  yean^ 
for  the  payment  of  debts  ; 

4.  Things  annexed  to  the  freehold,  or  to  any  bnilding  for  the  pur- 
pose of  trade  or  manu&ctnre,  and  not  fixed  into  the  wall  of  a  honse^ 
so  as  to  be  essential  to  its  support; 

5.  The  crops  growing  on  the  land  of  the  deceased  at  the  tinae  of  his 
death; 

6.  Every  kind  of  produce  raised  annually  by  labor  and  cultiTation, 
excepting  grass  growing  and  fruit  not  gathered ; 

7.  Bent  resenred  to  tlie  deceased,  wlach  had  accrued  at  the  time  of 
his  death ; 

8.  Debts  secured  by  mortgages,  bonds,  notes  or  bills;. accounts, 
money  and  bank  bills,  or  other  circulating  medium,  things  in  action, 
and  stock  in  any  company,  whether  incorporated  or  not; 

9.  Goods,  wares,  merchandize,  utensils,  furniture,  cattle,  provisional 
and  every  other  species  of  personal  property  and  e£fects,  not  herein- 
after excepted. 

Sec.  7.  Things  annexed  to  the  freehold  or  to  any  building,  shall  not 
go  to  the  executor,  but  shall  descend  with  the  freehold  to  the  heirs 
or  devisees,  except  such  fixtures  as  are  mentioned  in  the  fourth  sub- 
division of  the  last  section.(i) 

Sec.  8.  The  right  of  an  heir  to  any  property  not  enumerated  in  the 

E receding  sixth  section,  which,  by  the  common  law,  would  descend  to 
im,  shall  not  be  impaired  by  the  general  terms  of  that  section. 
Sec.  9.  Where  a  man  having  a  femily  shall  die,  leaving  a  widow  or 
a  minor  child  or  children,  the  following  articles  shall  not  be  deemed 
assets,  but  shall  be  included  and  stated  in  the  inventory  of  the  estate, 
without  being  appraised  : 

1.  All  spinning  wheels,  weaving  looms,  and  stoves  put  up  or  kept 
for  use  by  his  family ; 

2.  The  family  Bible,  family  pictures  and  school  books  used  by  or  in 
the  family  of  such  deceased  person ;  and  books,  not  exceeding  in  value 
fiftv  dollars,  which  were  kept  and  used  as  part  of  the  family  library, 
before  the  decease  of  such  person ; 

S.  All  sheep,  to  the  number  of  ten,  with  their  fleeces,  and  the  yam 
and  cloth  manufactured  from  the  same ;  one  cow,  two  swine,  and  the 
pork  of  such  swine  ; 

4.  All  necessary  wearing  apparel,  beds,  bedsteads  and  bedding; 

neceasary  cooking  utensils ;  the  clothing  of  the  family ;  the  clothes  of 

'  a  widow,  and  her  ornaments  proper  for  her  station ;  one  table,  six 

chairs,  six  knives  and  forks,  six  plates,  six  tea  cups  and  saucers,  one 

sugar  dish,  one  milk  pot,  one  tea  pot,  and  six  spoons.(y) 

(0  2  R.  a  83;  3  R.  S.  (5th  ecL)  169.  (/)  2  R.  S.  83  j  3  R.  a  (5th  ed.)  17<>. 
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Sec.  10.  The  said  articles  shall  remain  in  the  possession  of  the 
widow,  if  there  be  one,  during  the  time  she  shall  live  with,  and  pro- 
vide for,  such  minor  child  or  cnildren.  When  she  shaQ  cease  so  to  do, 
she  shall  be  allowed  to  retain,  as  her  own,  her  wearing  apparel,  her 
ornaments,  and  one  bed,  bedstead  and  the  bedding  for  the  same ;  and 
the  other  articles  so  exempted,  shall  then  belong  to  such  minor  child 
or  children.  If  there  be  a  widow,  and  no  such  minor  child,  then  the 
said  articles  shall  belong  to  such  widow. 

Sec.  2.  When  a  man  having  a  family  shall  die,  leaving  a  widow  or 
minor  child  or  children,  there  shall  be  inventoried  by  the  appraisers, 
and  set  apart  for  the  use  of  such  widow,  or  for  the  use  of  such  widow 
and  child  or  children,  or  for  the  use  of  such  child  or  children,  in  the 
manner  now  prescribed  hj  the  ninth  section  of  title  third,  chapter  six, 
of  part  second  of  the  Eevised  Statutes,  necessary  household  furniture, 
provisions  or  other  personal  property  in  the  discretion  of  said  apprais- 
ers, to  the  value  of  not  exceeding  one  hundred  and  fifty  dollars,  in  ad- 
dition to  the  articles  of  personal  property  now  exempt  from  appraisal 
by  said  seotion.(A) 

Sec.  12.  [Sec.  11.]  The  inventory  shall  contain  a  particular  state- 
ment of  all  bonds,  mortgages,  notes  and  other  securities  for  the  pay- 
ment of  money  belonging  to  the  deceased,  which  are  known  to  such 
executor  or  administrator,  specifying  the  name  of  the  debtor  in  each 
security ;  the  date,  the  sum  originally  payable,  the  indorsements 
thereon,  if  any,  with  their  dates,  and  the  sum  which,  in  the  judgment 
of  the  appraisers,  may  be  collectable  on  each  security.  (Z) 

Sec.  13.  [Sec.  12.]  The  inventory  shall  also  contain  an  account  of 
all  moneys,  whether  in  specie  or  bank  bills,  or  other  circulating  medium 
belonging  to  the  deceased,  which  shall  have  come  to  the  hands  of  the 
executor  or  administrator ;  and,  if  none  shall  have  come  to  his  hands, 
the  feet  shall  be  so  stated  in  such  inventory. 

Sec.  14.  [Sec.  13.]  The  naming  of  any  person  executor  in  a  will 
shall  not  operate  as  a  discharge  or  bequest  of  any  just  claim  which 
the  testator  had  against  such  executor ;  but  such  claim  shall  be  in- 
cluded among  the  credits  and  effects  of  the  deceased,  in  the  inventory, 
and  such  executor  shall  be  liable  for  the  same  as  for  so  much  money 
in  his  hands,  at  the  time  such  debt  or  demand  becomes  due  ;  and  he 
shall  apply  and  distribute  the  same  in  the  payment  of  debts  and 
legacies,  and  among  the  next  of  kin,  as  part  of  the  personal  estate  of 
the  deceased. 

Sec.  15.  [Sec.  14.]  The  discharge  or  bequest  in  a  will,  of  any  debt 
or  demand  of  the  testator  against  any  executor  named  in  his  will,  or 
against  any  other  person,  shall  not  be  valid  as  against  the  creditors  of 
the  deceased ;  but  shall  be  construed  only  as  a  specific  bequest  of  such 
debt  or  demand ;  and  the  amount  thereof  shall  be  induded  in  the  in- 
ventory of  the  credits  and  effects  of  the  deceased,  and  shall,  if  neces- 
sary, l>e  applied  in  the  payment  of  his  debts ;  and,  if  not  necessary  for 
that  purpose,  shall  be  paid  in  the  same  manner  and  proportion  as  other 
specific  legacies.(m) 

Ok)  a  L.  1842,  194;  3  R.  a  (5th  ecL)  170,  see.  11. 

(2)  2  R.  a  84;  3  B.  a  (5th  ed)  170.  (m)  2  B.  a  84;  3  B.  a  (6th  ed.)  171. 
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The  appraisers  having  been  swom,  the  executor  or  administrator, 
with  their  aid,  on  the  day  and  at  the  place  ^)ecified  in  the  notice,  in 
the  presence  of  such  of  the  parties  as  choose  to  attend,  proceeds  to 
make  ont  the  inyentory  of  the  property,  according  to  the  appraisers' 
estimate  and  appnusement 

The  inventory  exhibited  bv  an  executor  or  administrator  ooght  to 
contain  a  full,  trae,  and  perfect  description  and  estimate  of  all  the 
chattels,  real  and  personal,  in  possession  and  in  action,  to  which  the 
executor  or  administrator  is  entitled  in  that  character,  as  distinguished 
from  the  heir,  the  widow,  and  the  donee  mortis  causa  of  the  testator  or 
intestate.  It  mnst  also  distingaish  snch  debts  as  are  sperate  from  those 
which  are  doubtM  or  desperate  ;(w)  and  by  the  above  section,  num- 
bered 11,  the  inventory  mnst  state  the  sum  which,  in  the  judgment  of 
the  appraisers,  may  be  collectable  on  each  security. 

The  above  section,  numbered  6,  specifies  with  great  particularity 
the  property  which  is  to  be  deemed  assets,  and  go  to  the  executor  or 
administrator,  and  be  included  in  the  inventory.  The  meaning  and 
objects  of  this  section  are  thus  explained  by  the  revisers,  in  a  note  to 
thdr  original  report  to  the  legislature.    They  say : —  ' 

"  It  seemed  important  to  give  information  to  executors,  administra- 
tors and  appraisers,  of  the  description  of  property  which  was  commit- 
ted to  their  charge.  The  decisions  of  the  courts  have  fluctuated  in 
respect  to  some  of  the  articles  enumerated,  and  it  is  desirable  that  the 
law  relating  to  them  should  be  made  as  permanent  as  it  can  be  by 
legislative  authority. 

"  It  has  been  supposed  that  the  same  legal  character  should  be  given 
to  an  article,  without  reference  to  the  parties  in  controversy,  and  that, 
therefore,  certain  fixtures  which  are  deemed  chattels  as  between  land- 
lord and  tenant,  should  be  considered  in  the  same  light  as  between  ex- 
ecutor and  heir.  A  reference  to  Toller's  Treatise,  at  p.  199,  and  to  6 
Cowen's  Rep.  655,  will  exhibit  the  uncertainty  of  the  law  on  this  point 
It  ought,  all  events,  to  be  definitely  settled. 

"  For  these  reasons,  this  section  has  been  drawn  with  great  care,  so 
as  to  enumerate  those  articles  which  are  likely  to  occasion  doub^  to 
settle  some  disputed  cases,  and  yet  to  include  everything  which  ought 
to  be  included  by  the  use  of  general  terms,  and,  at  the  same  time,  to 
protect  the  heir."(o) 

The  fourth  subdivision  of  the  sixth  section  specifies  the  things  which 
are  to  be  considered  personal  property,  as  distinguished  from  fixtures. 

Taken  literally,  this  provision  would  strip  the  heir  of  the  wheels, 
gearing,  and  all  the  other  machinery  fixed  in  the  ordinary  way  to  a 
mill  or  manufiictory  inherited  by  him.  It  is  certainly  contrary  to  the 
ancient  common  law,(;9)  and  seems  to  derive  very  questionable  coun- 
tenance from  more  modern  authority.(2)    And  in  Bouse  v.  Hous€^{r)  it 

(n)  Wms.  on  Exre.  883.  (o)  3  R.  and  or.  S.  (2d.  ed.)  App.  639. 

ip)  *'Seo  11  Vin.  167,  Executor  (Z),  pL  6;  Amos,  and  Fer.  on  Fixt  133,  and  cases  there 
cited,  on  to  p.  138." 

{q)  Walker  7.  Sherman,  20  Wend.  636.  Sqwer  y.  Mayer  (a  short  note  of  which  is  given 
in  2  Freem.  246),  goes  the  farthest  towards  this  statute  rule;  but  how  very  doubtful  this 
and  some  other  modem  cases  of  the  like  tendency  are,  may  be  seen  by  Amos  and  Ferrar  on 
Fixtures,  ch.  4,  sec.  2,  p.  151,  and  cases  there  cited.  See,  also,  Gibbons  on  Fixtures,  11, 13; 
20  Wend.  664.  (r)  10  Paige,  168. 
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"was  expiesslj  held  tliat  the  water  wheels,  mill  stones,  running  gear, 
and  bolting  apparatus,  of  a  grist  and  flouring  mill,  and  other  fixtures 
of  the  same  character,  are  constituent  parts  of  the  mill,  and  descend  to 
the  heirs  at  law  as  real  property,  and  do  not  pass  to  the  executors  or 
administrators  of  the  deceased  owner  of  the  mill  as  a  part  of  his  per- 
sonal estate.(7T) 

A  pump  and  pipe,  balances  and  scales,  and  a  beer  pump,  vixe  prima 
facie  personal  property,  and  can  only  descend  to  the  heir,  in  conse- 
quence of  being  annexed  to  the  freehold  in  such  a  manner,  and  under 
such  circumstance,  as  to  come  within  the  above  seventh  section  of  the 
8tatuteL(5) 

By  the  5th  and  6th  subdivisions  of  the  section,  although  crops  grow- 
ing on  the  land  of  the  deceased  at  the  time  of  his  death,  and  every  kind 
of  produce  raised  annually  by  labor  and  cultivation,  are  assets,  and 
must  be  included  in  the-  inventory,  grass  growing  and  fruit  not  gath- 
ered are  not  assets,  but  descend  with  the  land  to  the  heir.(Q 

The  property  in  a  pew  in  a  church  being  indeterminate  as  to  its  dura- 
tion, that  IS,  not  limited  by  any  definite  space  of  time,  and  also  issuing 
out  of  realty,  it  is  such  an  incorporeal  hereditament  as  passes  upon  the 
death  of  the  owner  to  his  heir  at  law,  and  no  t  to  his  personal  represen- 
tatives, and  is  not  to  be  included  in  the  inventory  of  his  estate.(w)  The 
estate  of  the  tenant  under  a  lease  of  land  "  for  the  term  of  one  year  and 
an  indefinite  period  thereafter,"  passes,  on  his  decease,  to  the  personal 
representatives  of  the  tenant^  and  will  therefore  form  a  part  of  the 
inventory.(t;) 

With  respect  to  the  above  section,  numbered  8,  the  revisers,  in  their 
note,  say  that  it  was  inserted  from  abundant  caution.(t£;) 

^  stetiDg,  iu  the  inventory,  the  articles  exempt  from  appraisement 
by  the  above  9th  section,  care  should  be  taken  so  to  describe  them 
that  they  may  be  easily  identified  and  separated  from  the  other  per- 
sonal property.  The  articles  set  apart,  pursuant  to  the  second  section 
of  the  Law  of  1842  above-quoted,  ought  to  be  distinguished  from  the 
other  reserved  artides,  and  stated  to  be  set  apart  by  tne  appraisers,  in 
the  exercise  of  their  discretion,  pursuant  to  that  statute. 

The  terms  of  this  second  section  of  the  Law  of  1842  do  not  give 
the  appraisers  a  discretion,  in  the  cases  mentioned,  as  to  whether  they 
will  or  will  not  set  apart  household  furniture,  provisions,  or  other  per- 
sonal property  to  the  value  of  not  exceeding  one  hundred  and  fifty 
dollars,  for  the  use  of  the  widow  and  minor  child  or  children,  or  widow 
or  minor  child  or  children  of  the  deceased,  or  the  amount  in  value  of 
such  articles  or  property,  but  merelyas  to  the  particular  articles  or 
property  which  they  will  set  apart.  Where  the  deceased  had  a  family, 
and  his  personal  property  exceeds  one  hundred  and  fifty  dollars  over 
and  above  the  property  exempt  under  the  provisions  of  the  Revised 
Statutes,  it  is  the  dutv  of  the  appraisers  to  set  apart  household  furni- 
ture, provisions,  or  other  personal  property  fully  to  the  value  of  one 
hundred  and  fifty  dollars  icor  the  use  oi  the  widow,  child,  or  children, 

(rr)  See,  also,  Buckley  y.  BwUdey^  11  Barb.  43. 

(«)  Hovty  T.  SmWi,  1  Barb.  Bap.  Ct  Rep.  372.        U)  Kain  agst  FUher,  2  Selden  597. 
(«)  See  McNabb  y.  Pond,  4  Bradf.  Surr.  Rep.  7.        (v)  See  Ftigdey  agst.  Aikin,  4  Kern.  494. 
(tf)  3  B.  and  or.  B.  (2d  ed.)  App.  639. 
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as  the  case  may  be,  of  the  decedent  If  they  omit  this  daty,  the  sqito- 
gate  may  require  the  executor  or  administrator  to  make  good  to  the 
widow,  or  minor  child  or  children,  or  either,  the  property,  or  its  value, 
of  which  she  or  they  have  thus  been  deprivecL(x)  And  as  the  ap- 
praisers may  set  apart  any  personal  property,  they  may  in  their  dis- 
cretion set  apart  the  whole  in  money,  or  a  portion  in  f umitore  or  other 
articles,  and  a  portion  in  money. 

The  act  of  1842  is  entitled  "  An  act  to  extend  the  exemption  of 
household  Aimiture  and  working  tools  from  distress  for  rent,  and  sale 
under  execution  ;"(y)  and  the  first  section  provides  that^  in  addition 
to  the  articles  now  exempt  by  law  from  distress  for  rent,  or  levy  and 
sale  under  execution,  there  shall  be  exempted  fix)m  such  distress,  and 
levy  and  sale,  necessary  household  furniture  and  working  tools,  and 
team  owned  by  any  person  being  a  householder,  or  having  a  fiunily  for 
which  he  provides,  to  the  value  of  not  exceeding  one  hundred  and  fifty 
dollars.  Tne  right  of  the  debtor,  under  this  provision,  to  the  exemp- 
tion to  the  full  amount  of  one  hundred  and  fifty  dollars,  is  perfectly 
clear.  The  second  section  then  provides  for  a  case  in  which  property 
might  be  taken  &om  the  family  of  a  deceased  person,  under  circum- 
stances of  the  same  hardship  as  those  for  which  a  remedy  is  afforded 
by  the  first  section ;  and  property,  in  the  discretion  of  the  appraisers, 
is  exempted  to  the  value  of  not  exceeding  one  hundred  and  fifty  dol- 
lars. The  same  reason  for  the  exemption,  to  the  full  amount  of  one 
hundred  and  fifty  doUnrs,  exists  in  both  case ;  and  the  grammatical 
construction  and  punctuation  of  the  section  confirm  this  view  of  its 
meaning.  There  could  not  be  any  reason  for  vesting  in  the  appraisers 
a  discretion  as  to  the  amount  to  which  the  exemption  should  be  ex- 
tended. Even  supposing  that  the  exemption  applies  only  as  against 
creditors,  the  appraisers,  at  such  an  early  stage  of  the  administration, 
could  not  have  the  means  of  judging  whether  it  ought  to  be  allowed 
or  not.  To  prevent  disputes  between  the  widow  or  minor  children, 
and  the  executor  or  administrator,  as  to  what  particular  articles  or 
property  should  be  reserved,  and  to  protect  the  widow  and  children 
from  imposition  or  fraud,  the  appraisers  are  very  properly  given  a  dis- 
cretion to  make  the  selection.  Another  purpose  of  tneir  discretion,  it 
may  be  presumed,  was  intended  to  be,  that,  in  setting  apart  the  exempt 
articles  or  property,  no  single  article  should  be  reserved  which,  being 
taken  away,  would  render  an  entire  lot  or  set,  or  combination,  of  greatly 
and  more  than  proportionably  diminished  value :  as,  for  instance,  if  the 
widow  or  children  should  be  allowed  to  take  one  of  a  span  of  horses, 
or  a  yoke  of  oxen,  or  a  single  volume  of  a  number  constituting  an 
entire  work,  or  a  fragment  of  a  piece  of  furniture  or  machinery.  But 
to  give  them  a  discretion  to  what  amount,  not  exceeding  one  hundred 
and  fifty  dollars,  the  exemption  should  extend,  and,  consequently, 
whether  the  widow  and  cliildren  should  be  allowed  anything  what- 
ever, most  clearly  was  not  the  intention  of  the  legislature  in  enacting 
this  provision. 

(x)  See  Bliss  v.  Shddm,  7  Barb.  Sup.  Ct.  Rep.  150 ;  Sheldon  v.  Bliss^  4  Selden,  31 ;  Apple- 
gate  V.  Cameron^  2  Brad£  Sarr.  Rep.  121. 
(y)  S.  L.  1842,  cb.  157,  p.  193. 
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The  nintli  section  of  the  Bevised  Statutes,  as  well  as  the  second  sec- 
tion of  the  Laws  of  1842,  provide  the  exemption  in  the  case  of  "a  man 
having  a  family,"  dying,  leaving  a  widow,  &c.  With  respect  to  the 
state  of  facts  which  shall  satisfy  this  description,  so  as  to  authorize  the 
e:jpemption,  it  was  held,  where  the  household  of  the  deceased  consisted 
of  his  wife,  a  female  relation  whom  he  supported,  and  some  five  domes- 
tics, and  there  were  no  children,  that  he  left  a  family  within  the 
meaning  of  the  section  of  the  Eevised  Statutes.(2)  And,  in  a  case  be- 
fore the  surrogate  of  the  county  of  New  York,  it  was  considered  that 
a  widow  was  entitled  to  the  benefit  of  these  exemptions,  although  at 
the  time  of  her  husband's  death  he  was  living  separate  from  her  and 
there  were  no  children.  Again,  the  widow  and  minor  children  of  the 
decedent,  being  of  his  family,  are  entitled  to  the  benefit  of  these  exemp- 
tions, whether  the  Avidow  be  the  mother  or  the  stepmother  of  the  chil- 
dren .(a) 

The  benefit  of  the  exemptions  provided  by  the  statutes  extend  to 
the  widow  and  minor  children  of  a  non-resident  decedent,  as  well  as  to 
those  of  one  who  has  died  an  inhabitant  of  this  state.  And  the  rule 
that  the  assets  are  to  be  distributed  according  to  the  lex  domicilii^  does 
not  affect  the  question.  That  rule  applies  to  the  assets  remaining  after 
the  payment  of  the  debts.  And  the  statute  declares  that  the  exempted 
articles  and  property  shall  not  be  assets.  They  do  not  belong  to  the 
executor  or  administrator,  nor  go  into  the  estate  to  be  administered, 
but  are  taken  out  of  the  estate  and  given  to  the  widow  and  minor  chil- 
dren. They  are  exempted  from  distribution,  and  the  foreign  law  of 
distribution  does  not  reach  them  any  more  than  the  domestic  law  does. 
Thus,  where  the  intestate  died  on  his  passage  .to  this  country,  leaving 
a  widow  and  minor  children  in  Germany,  where  he  had  been  previously 
domiciled,  and  he  had  never  gained  a  residence  in  this  state,  but  the 
assets  left  on  board  of  the  vessel  in  which  he  died  came  into  the  posses- 
sion of  the  public  administrator  of  the  city  of  New  York,  it  was  held 
that  the  statutory  exemptions  should  be  reserved  out  of  the  property 
for  the  benefit  of  the  widow  and  minor  children  of  the  intestate,  and, 
the  inventory  having  been  made  and  filed  without  setting  apart  the 
exempt  articles  and  property,  a  reform  of  the  inventory  in  this  partic- 
ular was  decreed.(6) 

The  tenth  section  provides  for  the  disposition  of  the  exempt  articles. 

The  articles  so  exempted  by  these  sections  of  the  statute,  in  favor  of 
the  family  of  a  man  who  dies  leaving  a  widow  and  minor  children,  are 
to  remain  in  the  widow's  possession  so  long  as  she  is  able  and  willing 
to  keep  up  the  family  circle,  and  provide  suitably  for  the  minor  chil- 
dren. If  the  children  leave  the  widow  during  their  minority,  contrary 
to  her  wishes,  and  without  any  fault  or  omission  on  her  part,  she  is 
still  entitled  to  the  possession  of  the  property  until  they  arrive  at  fall 
age,  though  they  are  provided  for  by  anotner.  It  is  otherwise,  if  it 
appear  that  they  left  in  consequence  of  improper  treatment  or  miscon- 
duct on  the  part  of  the  widow.  It  is  not  enough  for  her  to  say  to  the 
children  "Here  is  a  shelter,  and  there  is  bread ;"  if,  at  the  same  time, 

(z)  Kain  y.  Fiaher,  2  Selden,  59*7.  (a)  Skofidi  v.  Scofidd,  6  Hill,  642. 

(b)  Kapp  7.  Th4  PMic  Administrator,  2  Bradfl  Sarr.  Rep.  258. 
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she  makes  them  wretched  by  her  misconduct.  That  is  not  provtdina 
for  the  children  within  the  meaning  of  the  statute,  and  they  may  well 
go  out  from  her,  and  demand  their  portion  of  the  property .(c) 

Under  the  above  ninth  section  of  the  Revised  Statutes,  and  under 
the  second  section  of  the  act  of  1842,  the  executor  or  administrator  is 
entitled  to  take  the  articles  designated  as  exempt  into  his  possession  or 
custody  on  the  death  of  the  owner,  in  order  that  he  may  inventory 
them  as  directed  by  the  statute ;  and  the  widow  cannot  maintain  tres- 
pass against  the  executor  for  so  taking  such  articles  into  his  possession. 
And,  in  respect  to  the  property  given  to  the  widow  by  the  act  of  1842, 
she  has  no  right  to  any  specific  chattel  under  that  act,  until  it  has  been 
inventoried  and  set  apart  for  her  by  the  appraisers.  But  if  the  execu- 
tor should  keep  the  articles  from  the  widow  for  an  undue  time,  or 
otherwise  abuse  his  right,  he  would  become  a  trespasser  ab  %nitio.{d) 

If  the  executor  or  administrator  file  an  inventory  of  the  personal  es- 
tate of  the  decedent,  without  setting  off  any  part  of  the  property  to  the 
widow,  as  exempt  articles  under  the  provisions  of  the  Revised  Stat- 
utes, or  of  the  act  of  1842,  and  convert  into  money  all  the  articles  con- 
tained  in  the  inventory,  the  surrogate  has  the  power  to  order  them  to 
pay  to  the  widow  a  sum  of  money,  in  lieu  of  what  she  was  entitled  to 
receive  under  the  exemption  laws.(c) 

A  testamentary  provision  in  favor  of  the  wife,  even  where  there  ars 
no  creditors,  will  not  probably  bar  her  right  to  the  articles  and  prop- 
erty which  she  is  entitled  to  have  reserved  for  her  under  these  statutes. 
And  it  may  be  doubted  whether  a  provision  in  her  favor  in  the  will 
of  her  husband,  expressly  declared  to  be  in  lieu  of  all  her  rights  and 
interest  in  his  estate,  would,  as  in  the  case  of  a  provision  declared  to 
be  in  lieu  of  dower,  put  her  to  her  election,  because  the  provision  made 
by  the  exemption  laws  is  not  for  the  benefit  of  the  widow  alone^  but  is 
for  the  benefit  of  the  minor  children  of  the  decedent  and  his  family, 
as  well  as  for  the  benefit  of  his  widow. 

And  where(/)  there  was  an  ante-nuptial  agreement,  bv  which  the 
proposed  husband  covenanted,  and  agreed  to  and  with  his  intended 
wife,  that  if  the  marriage  should  take  effect,  in  the  event  of  his  death 
before  hers,  he  would,  by  his  last  will  and  testament,  in  writing  or 
otherwise,  give  and  assure  unto  her  a  certain  sum  yearly  during  her 
life,  and  also  the  use  and  occupation  of  certain  property;  and  the  wife 
agreed  that  such  grant  was  to  be  received  in  lieu  of  dower,  or  any 
other  portion  of  the  husband's  property  after  his  decease ;  but  he  died 
without  making  such  settlement  or  provision ;  it  was  held,  that  the 
widow  was  not  barred  of  any  rights  which  she  might  have  asserted  if 
no  such  agreement  had  been  executed,  and  that  she  might  therefore 
claim  the  exempt  articles  of  personal  property  given  to  a  widow  by 
the  statute. 

The  duty  assigned  by  the  statute  to  the  appraisers  is  not  vested  in 


(c)  Scofidd  T.  Seojuld,  6  Hill,  642. 
((f)  Voelckner  v.  Hudson,  1  SandC  Superior  Ct  Repi  216. 

(e)  BUss  y.  Sndd<m,  7  Barb.  Sup.  Ct.  Rep.  162;    S,  C,  4  Beld.  31.    See,  also,  Ka^'r. 
TU  Public  Administrator,  2  Bradf.  Suit.  Bep.  268. 
(/)  7  Barb.  Sup.  Ct  Bepw  162.    S^  also,  4  Seld  SI. 
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them  absolutely.  The  difk^retion  given  to  the  appraisers  relates  to  the 
paxticalar  property  set  apart — ^that  is,  they  may  appropriate  household 
fumiturey  provisions,  or  other  personal  property,  in  their  discretion ; 
but,  so  far  from  having  any  power  beyond  this,  they  are  expressly  re- 
strained by  the  limitation  that  the  property  so  assigned  shall  not  exceed 
oiie  hundred  and  fifty  dollars  in  value.  They  are  to  estimate  the 
value,  but  their  action  is  not  judicial.  They  are  officers  appointed  by 
the  surrogate  to  estimate  and  appraise  the  property ;  but  the  estimate 
and  appraisement,  when  made,  are  not  conclusive.  By  the  first  section 
above- quoted  from  the  Bevised  Statutes,  if  the  appraisers  should  neglect 
to  set  apart  anj  property  for  the  widow  or  minor  children,  or  If,  in 
discharging  their  duty,  they  commit  error,  the  surrogate  has  such  a 
supervision  of  their  proceedings  that  he  may  correct  any  irregularity, 
mistake  or  improper  valuation*— otherwise  there  would  be  no  remedy ; 
and  if  appraisers  should  be  allowed  to  set  apart  property  of  any  value, 
without  their  valuation  being  subject  to  review,  it  would  open  a  wide 
door  for  fraud.  Accordingly,  where  articles  were  set  apart  by  the  ap- 
praisers, valued  at  a  sum  exceeding  one  hundred  and  fifty  dollars,  it 
was  held  that  the  act  was,  on  its  face,  a  violation  of  the  statute,  and 
invalid.(^) 

The  above  section,  numbered  11,  specifies  certain  particulars  of  the 
securities  belonging  to  the  decedent,  which  must  be  stated  in  the  in* 
ventory.  The  revisers,  in  their  note  to  this  section,  say,  that  it  was 
inserted  as  well  to  insure  a  faithful  inventory,  as  to  protect  executors, 
who  are  not  generally  aware  that  they  are  responsible  for  debts,  unless 
returned  desperate,'or  proved  by  them  to  be  so.  It  will  also,  they  add, 
preserve  evidence  of  the  contents  of  the  papers,  in  case  of  their  lo8s.(A) 

Stocks,  bonder  mortgages,  notes,  and  other  securities  should  be  so 
described  as  that  the  appraisement  shall  show,  on  its  face,  that  they  are 
oorrectly  valued,  or  that  any  discrepancy  or  error  in  the  valuation  may 
easily  be  perceived,  and  afford  no  ground  for  an  imputation  of  anything 
improper  or  dishonest 

It  may  here  be  observed  that,  by  the  foreclosure  of  a  mortgage,  and 
the  sale  of  the  mortgaged  premises,  the  interest  of  the  owner  of  the 
equity  of  redemption  is  converted  into  personal  estate ;  and  if  the  owner 
subsequently  die,  his  interest  in  the  surplus  moneys  should  be  stated 
in  the  inventory  as  part  of  the  assets  of  his  estate.(t) 

The  interest  of  the  deceased  in  the  stock  in  trade,  effects  and  credits 
of  a  firm  in  which  he  was  a  partner,  must  be  included.  It  may  be 
ffiven  as  one  item,  and  should  be  stated  with  all  practicable  accuracy. 
Its  value  may  be  ascertained  from  the  books  and  accounts  of  the  part- 
nership; ana  the  executor  or  administrator  is  entitled  to  all  necessary 
information,  in  respect  to  such  interest,  from  the  surviving  partner,  and 
from  all  other  sources. 

It  is  only  the  interest  of  the  deceased  partner  in  the  surplus,  afler 
the  payment  of  the  partnership  debts,  which  is  assets  in  the  hands  of 
his  executc»r  or  administrator.    It  is  not  usual,  therefore,  to  make  a 

(g)  AppUgaU  ▼.  Canuron^  S  Bradfl  Sur.  Bep.  119. 

O)  3  B.  and  or.  &  (3d  ed.)  App.  640. 

(t)  See  Bogert  y,  Funnaa,  10  Baige^  496;  Swceuy  j,  WfOit,  I  Bndt  Sorr.  Bep.  495. 
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ST>r::'£c  invei:i>rT  of  oo-rartnersiiir*  assets:  bn*  it  is  deemed  sufficient 
to  :ir^  ^'enerallv,  ihe  co-riiTTi.ersL:i>  i=.;eEe^  as  an  interest  in  an  unas- 
c^rii;:.^!  calai.ce — lae  bft^ar.ce^  wL-en  Kani  being  the  only  thing  in 
vii-i  ;Le  aiiziiListraior  has  any  ir^diviiual  ligh;  ^  pic^)erty  for  the 
exclTisire  bene£:  of  the  €s«a;e  of  his  in^e^ateij  )  A  qualified  state- 
i::er.t  in  tne  inventory,  as  tfD  a  ponzieiship  interest*  is  proper,  and  is 
gCL^rallr  lie  only  one  which  can  be  made  with  doe  prudence* 

All  ine  personal  pr>:>peny  oi  the  deoed^it  ^KMild  be  stated  in  the 
i::Ter.:orT.  '^\il.o^I  referecce  to  the  atnation  or  the  fiitiue  destination 
of  any  of  the  same,  or  to  any  directions  in  regard  thereto,  made  by  the 
testator.  In  a  case  where  a  testatrix  directed  her  executors  to  d^yer 
certain  parcels,  sealed  up  and  directed  to  certain  persons,  which  were 
in  a  anrill  iron  chest  to  the  persons  to  wh<Hn  they  were  directed,  un- 
oper^ei,  and  desired  those  persons  would  not  tell  one  another  what  was 
contained  in  their  respective  papers — the  court  was  of  opinion  that  if 
the  executors  should  be  called  to  an  iuTentory,  they  coula  not  giTe  one 
on  oath,  without  knowing  what  was  contained  in  those  parcels,  and 
that  they  could  not  safely  deliver  them  unopened.^v) 

The  court  can  only  require  that  all  the  deceased  died  possessed  oi 
should  be  included  in  the  inventory ;  it  cannot  call  for  an  account  of 
the  subsequent  profits  in  his  businessL  Again,  it  is  not  competent  for 
the  court  to  require  an  inventory  of  personal  estate  situate  in  another 
state,  or  in  a  foreign  country ;  for  foreign  estates  are  out  of  the  juris- 
diction and  cognizance  of  the  surrogate.(,r)  And  further,  moneys  aris- 
ing from  the  sale  of  real  property  in  another  state,  and  which  the  ex- 
ecutor is  under  bonds  to  the  court  in  that  state  to  dispose  of  pursuant 
to  the  laws  of  that  state,  are  not  assets  in  the  hands  of  the  executor 
here.(r/2)  But  if  personal  property  belonging  to  the  estate  situate 
abroad,  or  the  avails  thereof  afterwards  come  into  this  state,  the  exec- 
utor or  administrator  shoul|l  then  file  a  further  inventory,  or  account 
for  the  same. 

The  above  12th  section  requires  a  particular  statement  as  to  moneys 
left  by  the  deceased,  and  the  13th  and  14th  sections,  in  this  connection, 
relate  to  the  insertion  in  the  inventory  of  debts  due  to  the  testator  by 
the  executor,  and  of  debts  discharged  by  the  wilL 

[For  a  form  of  an  inventory  complete,  see  Appendix,  Na  43.] 

OP  RETUBNIXG  THE  INYENTORY,  AXD  OP  THE  KXKCDTQE'S  OR  ADICKIS- 

TRATOB*S  OATH  TO  THE  SAIOS. 

The  statutory  provisions  are  as  follows : 

Sec.  16-  [Sec.  15.]  Upon  the  completion  of  the  inventory,  duplicates 
thereof  shall  be  made  and  signed  by  the  appraisers ;  one  of  which  shall 
be  retained  by  the  executor  or  administrator,  and  the  other  shall  be 
returned  to  the  surrogate  within  three  months  firom  the  date  of  such 
letters. 

0)    ThomMfm  r.  Thornton^  1  BndC  Smr.  Bep.  24,  35;  Mmlgcmerif  t.  Dmmingy  2  BndC 
SoiT.  Bep.  230. 

(k)  ''Fdham  v.  KewUm,  2  Ga&  Temp.  Lee,  46;  *'  Wmai  od  Exn.  344,  129S. 

(t)  See  Wnu.  on  Exn.  884.    See  also  Sedgwick  y.  AMrnner,  1  BnoC  Sanr.  Bep.  106. 

(m)  Peek  t.  Mead,  2  Wend.  4ia 
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Sec.  17.  [Sec.  16.]  Upon  returning  sucli  inventory,  the  executor  or 
adnunistrator  shall  take  and  subscribe  an  oath,  before  the  surrogate ; 
or  if  such  surrogate  be  absent  from  the  county,  or  incapable,  from 
sickness  or  otherwise,  of  transacting  business,  or  his  office  be  vacant, 
then  before  a  judge  of  county  courts  of  such  county;  stating  that  such 
inventory  is,  in  all  respects,  just  and  true — that  it  contains  a  true  state- 
ment of  all  the  personal  property  of  the  deceased  which  has  come  to 
the  knowledge  of  such  executor  or  administrator,  and  particularly  of 
aU  money,  bank  bills,  and  other  circulating  medium  belonging  to  the 
deceased,  and  of  all  just  claims  of  the  deceased  against  such  executor 
or  administrator,  according  to  the  best  of  his  knowledge.  Such  oath 
shall  be  indorsed  upon,  or  annexed  to,  the  inventory.(n) 

By  the  59th  section  of  the  act  of  1837,  this  oath  may  be  administered 
by  the  surrogate,  or  by  any  commissioner  of  deeds,  or  judge  of  county 
Goxirta(o)  And  the  clerk  or  clerks  of  the  surrogate  of  the  county  of 
Kings,(j})  and  the  assistants  appointed  by  the  surrogate  of  the  county 
of  New  York,(j)  also,  have  authority  to  administer  this  oath. 

The  duplicate  inventory  is  for  the  convenience  of  the  executor  or 
administrator.  It  provides  him  with  an  authentic  statement  of  all  the 
roperty  which  has  come  into  his  hands,  and  is  a  reliable  foundation 
br  his  future  proceedings  in  the  administration.  The  time  within 
which  the  inventory  must  be  returned  is  expressly  limited,  by  the 
above  15th  section,  to  three  months  from  the  date  of  the  Icttera.  This 
period,  as  will  presently  appear,  may,  however,  for  good  cause,  be  ex- 
tended by  the  surrogate. 

The  inventory  must  be  returned  under  oath. 

[For  form  of  the  affidavit  to  be  indorsed  upon  or  annexed  to  the 
papers,  pursuant  to  the  above  section,  numbered  16,  see  Appendix, 
No.  44.] 

The  appraisers  sometimes  annex  to  the  inventory  and  duplicate  a 
certificate,  setting  forth  that  they  have  duly  appraised  the  personal 
estate,  which  they  subscribe,  but  that  is  unnecessary — ^all  that  is  re- 
quired, and  strictly  all  that  is  proper,  is,  that  they  should  sign  the 
papers. 
By  the  above  section,  numbered  1,  heretofore  considered,(r)  the  ap- 

E raisers  are  entitled  to  a  reasonable  compensation  for  their  services,  to 
e  allowed  by  the  surrogate.  The  executor  or  administrator  usually 
pays  them  without  obtaining  the  approval  of  the  surrogate  in  the  first 
instance,  and  has  the  bill  allowed  on  the  settlement  of  the  estate ;  but 
he  may  ask  the  surrogate's  sanction  before  making  the  payment,  and 
this  is  undoubtedly  the  more  prudent  course. 

OF  THE  PEOCEEDINGS  TO  COMPEL  AN  EXECUTOR  OR  ADMINISTRATOR  TO 

RETURN  AN  INVENTORY. 

The  following  sections  of  the  statute  provide  for  the  case  of  an  ex- 
ecutor or  administrator  neglecting  or  refusing  to  return  an  inventory 

(n)  2  R  S.  85;  3  R  S.  (5th  ed.)  171. 

(0)  S.  L.  1837,  634;   3  KB.  (5th  ed.)  171.    In  Suffolk  county,  the  oath  may  be  taken 
before  any  officer  authorized  to  administer  oaths.    S.  L.  1833,  ch.  233,  p.  306. 
ip)  8.  L.  1849,  235 ;  1  R.  S.  (5th  ed.)  880 ;  Ante,  p.  18. 
^)  a  L.  1850,  ch.  201 ;  1  R.  S.  (5th  ed.)  894 ;  Ante,  p.  18.  (r)  See  ante,  p.  268. 
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ir'tr.::!  tl«  ti?ce  xncnlixi  aVare  limhiri  anri  prcacribe  tibe  raeaKrres  to 
be  takes  f ',r  cr>cir«:Iiiig  f.:m  to  recxmi  icc  suae,  acd  &e  -namoStj  far 
iiis  r.or;-T-eTf '.rmacce  of  this  dTUj. 

Sec  17.  If  any  executor  or  adniris&ator  Aar  3e^«ei  or  itfiuK  to 
m-im  rxch  iareirtoTT,  wrtLia  tee  tme  a^DceKl  or  wnhin  sodi  fiir- 
th^  t:rr^  not  exoeeK£r.g  foTir  mo!:'Ji«.  as  the  snrro^xte  5haT!  tar  leaooB- 
aile  carifle  allow ;  the  girnjgale  shall  issae  a  scmmocs.  leqairing  siidk 
ezecatTjT  or  administrator,  at  a  skon  daj  therein  to  be  appointed,  to 
apj.p^ar  befc/re  hinx,  and  retTra  an  inTectorT  accuid'ng  to  law,  or  Aaw 
eaniie  whj  an  attachment  should  ccA  be  isroed  against  himj«) 

Sec  1%.  JS,  after  p>?r9onal  serrice  of  soch  sammoDS^  audi  ejicqilor 
or  administrator  shall  not,  bv  the  dar  aprointed,  return  saA  inTen- 
torr  on  oath,  or  obtain  farther  time  to  letnm  the  same,  the  smrogato 
shall  l«»ne  an  attachment  against  him^  and  ocmmit  him  to  the  common 
jail  of  the  conntr,  there  to  remain  until  he  shall  return  such  inveBtovy. 

Sec.  19.  If  such  sunmions  cannot  be  aerred  personallT,  by  reason  of 
such  executor  or  administrator  absconding  or  concealing  himwelf,  or 
i^  after  being  committed  to  prison,  such  executor  ot  administrator  ^all 
neglect  for  thirty  days  to  make  and  return  such  inventory,  the  sorro* 

ete  may  thereupon  issue,  under  his  seal  of  office,  a  lerocatioa  of  the 
tens  testamentary,  or  letters  of  administration  before  granted  to  such 
executor  or  administrator,  reciting  therein  the  cause  of  such  rcTOca- 
tion ;  and  shall  grant  letters  of  administration  of  the  goods,  chattds, 
and  effects  of  the  deceased  unadministered,  to  the  person  entitled 
thereto,  (other  than  such  executor  or  administrator,)  in  the  same  man- 
ner as  original  letters  of  administration  or  letteni  testamentary. 

Sec.  20.  Stich  letters  of  administration  or  letters  tcstamentaiy  diall 
supersede  all  former  letters,  and  shall  deprive  the  former  executor  or 
administrator  of  all  power,  authority  and  control  over  the  personal 
esta^  of  the  deceased;  and  shall  entitle  the  person  appointed  oy  such 
letters,  to  take,  demxind  and  receive  the  goods  and  dSects  of  the  de- 
ceased, wherever  the  same  may  be  found.(Q 

Sec.  21.  In  every  such  case  of  revocation,  and  whenever  directed  by 
the  surrogate,  the  bond  given  by  such  former  executor  or  administra- 
tor shall  be  prosecuted,  and  a  recovery  shall  be  had  thereon  to  the  full 
extent  of  any  injury  sustained  by  the  estate  of  the  deceased,  by  the 
acts  or  omissions  of  such  executor  or  administrator,  and  to  the  full 
value  of  all  the  properly  of  the  deceased  received,  and  not  duly  admin- 
istered, by  such  executor  or  administrator;  and  the  moneys  collected 
thereon  snail  be  deemed  assets  in  the  hands  of  the  person  to  whom 
such  subsequent  letters  shall  have  been  issued. 

Sec.  22.  Every  executor  or  administrator  committed  to  prison  as 
aforesaid,  may  be  discharged  by  the  surrogate  or  a  justice  of  the  Su- 
preme Court,  or  a  circuit  judge,  on  his  delivering,  upon  oath,  all  the 
prot>erty  of  the  deceased  under  his  control  to  such  person  as  shall  be 
autnorized  by  the  surrogate  to  receive  the  same.(w) 

Under  the  above  section,  numbered  17,  if  the  executor  or  adminis- 

(f)  3  R.  8.  86;  8  B.  S.  (6th  ed.)  173.  (0  2  B.  &  86;  3  R.  &  (6th  ed.)  ns. 

(u)  2  B.  S.  86;  3  E.  &  (6th  ed.)  112. 
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trtttor  find  it  impTaoticable  to  return  an  inventor j  witUn  three  months 
after  the  date  of  his  letters,  the  surrogate  maj^aUow  him  further  timei 
not  exceediD^  four  months,  on  his  showing  reasonable  cause  therefor. 
The  application  for  further  time  must  be  made  before  the  three 
months  nave  expired.  It  is  exparie^  aod  is  made  on  a  petition  under 
oath,  or  an  affidavit  setting  forth  the  cause.  The  surrogate  extends  the 
time  at  his  discretion  witUn  the  four  months ;  and  if  the  time  be  ex* 
tended,  an  order  for  that  purpose  should  be  entered.  [For  forms  of 
the  proceedings,  see  Appendix,  No.  45.] 

The  same  I7th  section  provides  for  the  issuing  of  a  summons  to 
compel  a  delinquent  executor  or  administrator  to  return  an  inventory. 
It  gives  the  surrogate  authority  to  take  proceedings  against  him  of  his 
own  motion.  But  the  exercise  of  this  authority,  in  case  the  executor 
or  administrator  shotdd  prove  contumacious,  and  the  proceedings 
should  extend  to  a  revocation  of  his  letters,  would  be  likely  to  lead  to 
a  series  of  difficulties  in  settling  the  administration,  and  might,  perhaps,  - 
render  the  surrogate  liable  to  trouble  and  responsibilities  which  prob- 
ably the  duties  of  his  office  do  not  strictiy  call  upon  him  to  incur.  The 
surrogate,  therefore,  never  ex  officio  calls  upon  an  executor  or  adminis- 
trator for  an  inventory.(t;)  The  delinquency  must  be  brought  to  the 
notice  of  the  court  by  third  persons  duly  interested  in  the  estate  of  the 
decedent 

Anv  person  having  an  interest  in  the  personal  property  of  the  de- 
ceased, may  compel  the  executor  or  administrator  to  return  an  inven- 
tory. The  proceeding  is  bv  petition  to  the  surrogate.  Such  petition 
should  allege  the  interest  of  the  party  in  the  personid  property  of  the 
testator  or  intestate^  and  should  set  ^rth  the  time  of  the  granting  of 
the  lettera  testamentary  or  of  administration,  and  the  expiration  of  the 
three  months,  and  of  any  extended  time  which  may  have  been  granted, 
and  should  pray  the  issuing  of  a  summons  pursuant  to  the  above  17th 

B6Cti<^. 

In  the  ecclesiastical  courts  in  England,  an  executor  or  administrator 
is  compellable  to  exhibit  an  inventory  at  the  prayer  of  any  person 
having  an  interest,  or  even  the  appearance  of  an  interest  Thus,  the 
personal  representative  of  the  residuary  legatee  of  him  who  was  the 
residuary  legatee  of  the  original  testator,  has  sufficient  interest  for  the 
purpose  of  calling  on  his  personal  representative  to  exhibit  an  inven- 
tory. Again,  it  has  been  laid  down  in  a  variety  of  cases,  that  a  pro- 
bable or  contingent  interest  will  justify  a  party  in  c^ing  for  an  in- 
ventory.{u;) 

Thus,  if  a  creditor  swears  to  certain  sums  due  from  the  deceased  to 
him,  it  is  enough  to  entitie  him  to  an  inventory,  though  the  debt  be 
contested.  So,  where  the  assignees  of  a  bankrupt  make  an  affidavit  of 
a  debt  due  from  the  deceased  to  the  bankrupt,  the  administrator  was 
assigned  to  exhibit  an  inventory,  notwithstanding  the  Statute  of  Limita- 
tions had  run  out  since  the  administration  was  granted.(x) 

So,  in  England,  the  court  will  compel  an  executor  to  bring  in  an 
inventory,  &c.,  at  the  suit  of  a  creditor,  by  a  bond  of  the  testator,  not- 

(v)  See  ThofMon  y.  Thomson,  1  Brad£  Surr.  Bep.  24 

(w)  Wbul  on  Ezra.  878-d,  and  cases  cited.  (9)  Id.  879,  and  eaias  cited. 
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wufastauding  its  alleged  ioTaliditT ;  and  thoogfa.  a  soit  is  aetaallT  oom- 
iDenoed  on  the  bond,  and  then  ^pendiiii  a^  eanunoa  lav ;  and  the 
eoort  will  not  nodoe  the  effect  of  anj  reLeaae  vhkh  a  legatee  maj 
hare  given.  Kor  will  a  eoort  of  eqoitj  lestnun  the  next  <^  kin  from 
compelling  an  administrator  to  exhibit  an  inyentoiT,  on  the  groond 
that  he  has  an  equitable  demand  against  the  pecsonal  estate  <^  his  in* 
testate.  Likewise,  an  execator,  who  is  also  lesidnaiy  legatee,  may  edl 
on  his  co-execator  for  an  inrentoiy ;  and  ao  he  may,  perfaapfl^  without 
any  snch  special  interest(y) 

And  in  the  court  of  the  sorrogate  of  the  coimty  of  New  York,  a 
mere  appearance' of  an  interest  is  sufficient  to  entitle  a  party  to  a  sum- 
mons for  an  inyentorj.  And  where  the  executor  or  administrator  can- 
tests  the  claim  of  the  applicant,  still,  if  the  petiticm  be  properly  yerified, 
the  surrogate  will  require  the  inyentory  without  trying  the  issue  be- 
tween the  parties.(z) 

The  petition  should  properly  be  under  oath ;  and,  unless  the  party 
complaining  swear  to  tne  trutn  of  the  allegation  of  interest,  the  surro- 
gate will,  perhaps,  refuse  to  issue  the  summons;  becauae,  although  it 
18  the  duty  of  the  executor  or  administrator  to  return  an  inyentory,  yet 
he  may  be  yery  honestly  carrying  on  the  administration  without  per- 
forming that  duty,  and  the  court  ought  not  to  permit  him  to  be 
harasBed  by  prosecutions  undertaken  by  persons  in  no  way  concerned 
in  or  prejudiced  by  his  conduct  Besides,  if  the  petition  be  sworn  to, 
the  burden  of  disproying  it  will  lie  on  the  executor  or  administrator, 
in  case  he  dispute  its  dilutions.  [For  form  of  the  petition,  see  Ap- 
pendix, No.  4i8.] 

On  filing  the  petition,  a  summons  issues,  an  order  for  which  must 
be  duly  entered.  [For  form  of  the  order  and  summons^  see  Appendix, 
No.  47.] 

Sufficient  time  should  be  allowed  between  the  issuing  and  the  return 
day  of  the  summons,  to  enable  the  executor  or  administrator  to  haye 
appraisers  appointed,  and  to  giye  the  requisite  notice,  and  make  out 
and  complete  the  inyentory.  It  should  oe  seryed  about  seyen  days 
before  the  day  fixed  for  complying  with  its  exigency ;  and  if  such  lias 
been  the  case,  the  surrogate  will  require  yery  substantial  reasons  for 
granting  any  further  time.  And  he  probably  will  not,  in  any  case, 
extend  the  time,  without  affi>rding  the  petitioner  an  opportunity  to  be 
heard.  If  the  executor  or  administrator  file  an  inyentory,  the  same 
proceedings  are  to  be  had  on  his  part,  in  respect  to  the  appointment  of 
appraisers  and  the  seryice  and  posting  of  notices,  as  in  the  case  of  the 
yoluntary  return  of  an  inyentory,  and  the  inyentory  is  to  be  made  out 
in  similar  form. 

The  executor  or  administrator  may  appear  on  the  return  day  of  the 
summons,  and  contest  the  petitioners  allegation  of  interest  It  has 
been  seen  that,  if  the  petitioner  haye  an  interest,  or  eyen  the  appear' 
ance  of  an  interest,  it  is  sufficient  to  sustain  the  petition.  But  if  the 
executor  or  administrator  totally  refute  the  petitioner's  allegation  of 
interest,  or  show  his  demand  of  an  inyentory  to  be  yexatious,  the  pe- 


I 


y)  Wtdb.  on  Exrs.  879,  and  cases  cited. 

[s)  Thornton  t.  Thomson,  1  Bradf.  Suit.  Bep.  84. 
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tition  will  be  dismissed.  As,  if  the  petitioner  claim  as  a  creditor  of  the 
of  the  decedent,  and  the  Statute  of  Limitations  has  run  a^nst  his  claim, 
the  surrogate  may  entertain  the  plea  of  the  statute,  and  will  reject  the 
application.(a)  So,  if  an  administrator  disprove  kindred  in  a  party 
claiming  as  next  of  kin,  the  surrogate  will  not  decree  an  inventory. 
And  in  England,  in  Booths  ca$e,{b)  where  a  legacy  was  to  be  paid  at 
three  several  payments,  and  the  executor,  having  made  two  and  tend- 
ered the  thira,  was  cited  by  the  legatee  to  bring  in  an  inventory,  it 
was  holden  by  the  delegates,  and  also  on  a  commission  of  review,  that 
there  was  no  need  of  an  inventory  at  his  instance.  So,  in  Fleet  v. 
Holmes^{c)  in  a  suit  for  the  recovery  of  a  legacy.  Sir  G.  Lee  refused  to 
decree  an  inventory,  thinking  it  useless ;  because  the  executrix  had, 
in  her  answers,  confessed  assets  sufficient  to  cover  the  legacy,  and  the 
interest  claimed  thereon,  and  the  costs  of  the  suit.  Again,  in  Leighton 
V.  LdgkUm^id)  where  an  executrix,  being  cited  to  exhibit  an  inventory, 
cave  in  a  declaration  loco  invoitorii,  in  which  she  declared  that  the 
deceased,  by  a  bill  of  sale  in  consideration  of  a  debt  due  to  her,  granted 
to  her  by  a  bill  of  sale  all  the  personal  estate  of  which  he  should  die 
possessea ;  Sir  G-.  Lee  held  that  the  declaration  was  sufficient,  and 
refused  to  compel  an  inventory.(e) 

And  althoucm  no  statute,  or  rule  of  positive  law,  has  fixed  any  time 
certain  within  which  an  inventory  or  aScoun^  must  be  sued,  stiU,  xe^n 
and  justice  prescribe  some  limitation.  Thus,  in  England,  in  a  modern 
case,(/)  it  was  held  that  the  lapse  of  forty-five  years,  in  conjunction 
with  circumstances,  afforded  a  reasonable  presumption  of  the  estate's 
having  been  fuUy  administered ;  and  that,  therefore,  the  inventory 
and  account  might  be  dispensed  with.  So,  where,  twenty-four  years 
after  the  death  of  the  intestate,  eleven  years  after  the  youngest  child 
attained  twenty-one,  and  seven  years  afl«r  his  insolvency,  his  pro- 
visional assignee  sued  the  administratix  for  an  inventory  and  account  * 
and  it  appet^ed  that,  shortly  after  the  intestate's  death,  a  valuation  and 
inventory  had  been  made,  and  facts  were  shown  from  which  it  might 
be  Mrly  presumed  that  the  insolvent  had  received  more  than  his 
share ;  the  court  refused  the  applicatLon.(^)  So,  in  a  modem  case,(A) 
a  party  having,  after  the  lapse  of  thirty-five  years,  called  for  an  inven- 
tory and  account  of  an  insolvent  estate,  the  executor,  who  appeared 
imder  protest,  was  dismissed  with  costs.  And  on  anoi^er  occasion,(«) 
in  a  case  of  inventory  and  account  brought  by  a  legatee,  a  declaration, 
(instead  of  an  inventory,)  setting  forth  desperate  debts  due  to,  and  large 
debts  due  &om  the  estate,  but  annexing  no  vouchers  nor  accounts,  was 
held  sufficient  aftier  a  lapse  of  seventeen  years :  and  Sir  John  NichoU 
laid  down  that,  in  such  a  suit,  the  court  cannot  decide  whether  debts 
alleged  to  be  due  &om  the  estate  are  a  legal  set-off.(j>| 

So,  in  Thomson  v.  ThoTnson^Qc)  where  trdrty  years  nad  elapsed  since 

(a)  ThMM(m  v.  Thomson,  1  Brad£  Soir.  B.  24.  (h)  "Sir  T.  Bayxn.  4*70." 

(c)  ''2  Gaa.  Temp.  Lee,  101."  (d)  "2  Caa.  Temp.  Lee,  366." 

\e)  Wma.  on  Exn.  880.  (/)  ''Ritchie  v.  J2cm,  1  Add.  144." 

h)  ''Pitt  V.  Woodham,  1  Hagg.  247."  (h)  "  Bowks  v.  Harvey,  4  Hagg.  241." 

fi)  ''EiggiM  y.  Eiggim,  4  Hagg.  242." 

U)  Wms.  on  Ezra..  881,  882,  and  cases  oited.  (A;)  1  Bradt  Sarr.  Bep.  24. 
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the  isstiin^  of  the  letters  of  administration,  an  application  for  an  inyen* 
tory  was  aenied,  on  the  presomption  that  the  estate  had  been  properly 
adininistered.(2) 

If  the  executor  or  administrator  show  the  petitioner  to  be  not  entitled 
to  demand  an  inventory,  or  that  his  suit  is  brought  in  bad  &ith,  the 
court  will  charge  the  costs  of  the  proceeding  on  the  petitioner,  becausei, 
notwithstanding  the  law  required  the  inventory,  it  was  not  for  him  to 
volunteer  to  compel  its  observance.  When  an  executor  or  adminis- 
trator violates  his  duty,  the  court  will  presume  that  there  are  enough 
of  those  interested  in  the  matter  to  call  him  to  account,  and  will  not 
encourage  a  mere  intruder  in  asserting  his  liability. 

If  the  executor  or  administrator  fau  to  appear  on  the  day  appointed 
by  the  summons,  and  file  the  inventory,  or  obtain  further  time  for  that 
purpose,  by  the  above  section,  numbered  18,  the  surrogate  must,  upon 
proof  of  the  personal  service  of  the  summons  upon  him,  issue  an  attach- 
ment against  him. 

By  the  67th  section  of  the  act  of  1887,(m)  the  tenth,  twelfth  and  thir^ 
,  teenth  sections,  and  sections  sixteen  to  thirty-second,  titie  thirteenth  of 
chapter  eighth  of  the  third  part  of  the  Revised  Statutes,  inclusive^ 
apply  to  attachments  issued  by  surrogates.  These  sections  will  be 
found  at  length  at  a  preceding  page  of  this  work,  in  connection  with 
the  subject  of  the  jurisdiction  and  powers  of  surrogates.  From  the 
slightest  examination  of  them,  it  is  apparent  that  their  provisions  are 
incompatible  with  the-  18th  section,  at  present  under  consideration. 
The  attachment  against  an  executor  or  administrator  for  not  returning 
an  inventory,  must  command  the  sheriff  to  commit  the  delinquent  to 
the  common  jail  of  the  county,  there  to  remain  until  he  shall  return 
such  inventory.  He  is  not  to  be  brought  before  the  court  to  answer, 
as  prescribed  by  the  above  enumerated  sections  firom  the  Bevised  Stat> 
utes,  but  is  to  be  committed  to  jail  in  the  first  instance.  He  cannot  be 
set  at  liberty  on  bail,  as  provided  for  by  those  sections,  but  must  be 
kept  in  custody  until  he  file  the  inventory,  or  obtain  his  discharge 
onder  the  above  section,  numbered  22.  The  reason  of  this  may  be, 
that  his  not  returning  an  inventory  is  a  palpable  violation  of  the  law 
and  of  his  duty,  evident  upon  the  records  of  the  court,  and  not  suscep- 
tible of  explanation  or  excuse.  Therefore,  after  having  been  formally 
and  distinctljr  called  upon  to  discharge  this  duty,  upon  his  neglect  or 
refusal  there  is  a  complete  contempt,  and  imprisonment  immediately 
follows.  An  objection  which  occurs  to  this  construction,  is,  that  the 
executor  or  administrator  has  no  opportunity  to  dispute  the  service  of 
the  summons  upon  him,  which  is  an  essential  preliminary  to  the  grantr 
ing  of  tiie  attachment,  before  he  is  committed  to  jaiL  But  the  positive 
injunction  of  the  statute  cannot  be  got  rid  of  on  this  ground,  and  the 
fixrce  of  the  objection  can  only  apply  to  cause  the  surrogate  to  exact 
the  most  positive  and  certain  proof  of  the  due  and  personal  service  of 
the  summons,  before  granting  the  attachment  If  the  surrogate  have 
reason  to  believe  that  the  executor  or  administrator  is  prevented  firom 


f. 


,  See,  also,  Lt  Roy  t.  Bayard;  3  BradC  Sarr.  Bep.  228. 
m)  a  L.  1837,  536;  3  &.  a  (5th  ed.)  366,  aaa  20;  Ank,  ^  34. 
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retoming  the  inventory  or  answering  the  son^ons  by  sickness  or 
accident,  he  may  delay  the  issaing  of  the  process ;  but  on  satisfactory 
proof  being  ^nushed  of  the  service  of  the  summons,  in  the  absence  of 
all  excuses,  the  attachment  must  issue,  and  the  delinquent  must  be 
committed  to  custody.(7i)  And  there  is  not  in  the  statute  anything 
which  requires  or  authorizes  any  further  or  other  preliminary  proceed- 
ing before  issuing  the  attachment.(o) 

By  &tatute,(p)  the  attachment  is  to  be  in  form  similar  to  that  used 
by  the  Court  of  Chancery,  now,  it  is  presumed,  the  Supreme  Court  in 
equity  cases.  An  order  for  issuing  the  same  must  be  entered.  [For 
forms  of  the  order  and  attachment,  see  Appendix,  No.  48.] 

The  coita  of  the  petitioner,  including  the  fees  of  the  surrogate,  must 
be  paid  by  the  executor  or  administrator,  and  he  is  liable  for  the  same 
peraonally,  and  they  ouffht  not  to  be  allowed  against  the  estate.  And 
If  he  letok  aa  inventorj,  in  compliance  with  le  inquisition  of  a  sum- 
ZDons,  without  further  proceedings,  the  surrogate  will  grant  an  attach* 
ment  against  him  if  he  refuses  to  pdy  the  petitioner's  co6ts.(9)  The 
provisions  of  the  statute  expressly  impose  upon  the  executor  or  admin* 
istrator  the  duty  of  making  and  returning  an  inventory,  and  the  conse* 
quences  of  his  disobedience  to  those  provisions  should  charge  him 
personally,  and  they  ought  not  to  be  visited  upon  innocent  parties 
interested  in  the  property  which  he  has  undertaken  faithfully  to  ad- 
minister. 

By  the  19th  section,  if  the  executor  or  administrator,  after  being 

(n)  If^  however,  it  should  be  considered  that  the  sections  of  the  Revised  Statutes,  enume- 
rated in  the  67th  section  of  the  Law  of  1837,  are  paramount  to  the  provisions  of  the  18th 
section  under  consideration,  or  that  the  attachment  must  be  issued  conformably  to  their 
requirements,  then  the  attachment  will  command  the  sheriff  to  bring  the  delinquent  before 
the  surrogate  to  answer,  and  the  surrogate  must  direct  the  penalty  in  which  he  shall  give 
bond  for  his  appearance,  and  on  his  appearance,  interrogatories  must  be  filed ;  and  in  case 
the  offending  party  be  adjudged  guilty  of  the  misconduct  alleged,  a  fine  must  be  imposed; 
sad,  inasmuch  as  the  misconduct  complained  of  will  necessarily  consist  of  the  omission  to 
perform  an  act  or  duty  yet  in  his  power  to  perform,  by  the  23d  section,  (2  B.  8.  538 ;  Ante, 
p.  9,)  he  must  be  imprisoned  only  until  he  shall  have  performed  such  act  or  duty,  and  paid 
the  fine,  and  the  costs  and  expenses  of  the  proceedings.  In  this  view  of  these  provisions^  if 
the  delinquent,  after  such  commitment,  shall  remain  in  prison  for  thirty  days  without  filing 
the  inventory,  it  is  supposed  that  then  the  19th  and  the  subsequent  sections  of  the  2d  XL  S. 
p.  85,  will  apply,  and  that  thereupon  his  letters  may  be  revoked. 

(o)  It  is  said.  In  a  recent  work  on  executors,  (WUlard  on  Executors,  264),  that  "  it  is  still 
obvious  that  the  defaulting  executor  or  administrator  is  entitled  to  show  cause  against  the 
order  that  an  attachment  issue."  *' He  may  show,"  continues  the  learned  author,  "  that  the 
party  on  whose  motion  the  attachment  is  issued  has  no  interest  in  the  estate,  either  as  cred- 
itor, legatee,  or  next  of  kin.  If  the  estate  has  been  settled  to  the  satisfaction  of  the  parties 
interested  in  it,  the  court  will  not  order  an  inventory  to  gpratify  the  idle  curiosity  of  anybody. 
So,  lapse  of  time,  sufficient  to  raise  the  presumption  that  the  estate  has  been  fully  adminis- 
tered, will  be  a  sufficient  answer  to  the  application."  All  these  things,  it  is  submitted,  the 
executor  or  administrator  has  the  opportunity  to  show  on  the  return  of  the  summons.  That 
process  requires  him  to  return  the  mventory,  or  show  cause  why  an  attachment  should  not 
issue  against  him.  And  tiie  objections  suggested,  as  they  would,  if  established,  furnish  suffi- 
cient reason  for  not  requiring  from  the  executor  or  administrator  an  inventory,  so  they  would 
constitute  a  complete  cause  for  not  issuing  an  attachment  against  him.  A  further  order  or 
notice,  to  enable  him  to  set  up  these  or  any  other  objections,  is  clearly  useless,  and  at  vari- 
ance with  the  positive  and  veiy  distinctly  expressed  directions  of  the  statute. 

(jp)  2  B.  &  222,  sec.  6,  sudiv.  4;  3  B.  S.  (5th  ed.)  364 ;  AtOe,  p.  28. 

(q)  The  proceedings  upon  such  an  attachment  will,  of  course,  be  governed  by  the  sections 
of  the  Bevised  Statutes  above  referred  to.  See  ante,  p.  28.  The  practitioner  will  find  no 
difOeolty  in  ibUowing  their  directions. 
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eoTnmitted  to  traon,  nesrlect  5dt  tbirtr  dara  to  retara  tlie  hiventorr, 
the  ^arrogate  may  thereupon  isFie.  under  Lis  seal  of  of95oe,  a  lerocatioii 
of  hui  ktt5T«y  TCcidDe  th^ein  the  caoae  of  such  leTOcatson.  An  order 
for  the  issmn^  of  the  rerocatioii  most  be  entered,  which  shoold  set 
forth  concisel  J  the  prior  rroeeedicgs  against  the  executor  or  adminis- 
trator, and  direct  the  revocation  to  issue.  [For  forms  rfthe  order  and 
of  the  revocation,  see  Appendix,  Xo.  49,] 

By  the  same  l&th  section,  if  the  snnmions  cannot  be  served  pereon- 
allv.  bv  reason  of  the  executor  or  administrator  absconding  or  conceal- 
ing  himself  the  surrogate  may  issue,  in  like  manner,  a  revocation  of 
the  letters  testamentary  or  of  administration.  The  most  concluave 
proof  should  be  required  that  the  summons  to  return  an  inventoir 
could  not  be  served,  because  of  the  executor  or  administrator  abscond- 
ing or  concealing  himself,  before  issuing  a  revocation  of  his  letters  on 
this  eround ;  and,  although  the  statute  does  not  prescribe  any  notice 
by  advertisement  to  be  given,  it  is  submitted  that  the  surrogate,  in  a 
case  of  doubt,  may  direct  a  notice  to  the  delinquent,  to  be  published  in 
a  newspaper,  that  unless  he  appear  and  return  an  inventory  at  a  cer- 
tain short  day,  his  letters  will  be  revoked.  The  order  for  issuing  the 
revocation,  and  the  revocation,  in  a  cose  where  the  executor  or  admin- 
istrator has  absconded  or  conceals  himself,  should  contain  the  proper 
recital  of  that  fact  The  letters  having  been  revoked,  the  same  section 
provides  for  the  granting  of  letters  de  bonis  non. 

The  20th  section  prescribes  the  effect  of  the  new  letters  of  adminis- 
tiation,  or  letters  testamentary. 

The  21st  section  provides,  in  every  such  case  of  revocation,  for  the 
prosecution  of  the  bond  given  by  the  former  executor  or  administra- 
tor, whenever  directed  by  the  surrogate.  The  surrogate's  direction 
for  the  prosecution  of  the  bond,  is  to  be  obtained  on  the  application  of 
the  new  executor  or  administrator.  The  proceeding  is  ex  parte;  but 
at  least  presumptive  evidence  should  be  furnished  by  the  application, 
that  the  estate  had  suffered  by  reason  of  the  misconduct  of  the  former 
executor  or  administrator.  There  may  be  cases  in  which  the  filing  of 
an  inventory  may  be  of  great  importance ;  but  where  the  acts  or  omis- 
sions of  the  executor  or  administrator  have  not  occasioned  any  injury 
to  the  estate,  in  such  cases  the  prosecution  of  the  bond  merely  for 
nominal  damages  ought  not  to  be  permitted ;  and  this  provision  of  the 
statute,  requiring  the  surrogate's  direction  before  prosecuting,  seems  to 
have  been  inserted  to  prevent  unnecessary  suits  on  these  bonds.  The 
surrogate's  direction  is  given  in  the  form  of  an  order. 

By  the  22d  section,  an  executor  or  administrator  committed  on  an 
attachment  for  not  returning  an  inventory,  may  be  discharged,  on  his 
delivering  upon  oath  all  the  property  of  the  deceased  under  his  control, 
to  a  person  authorized  by  the  surrogate  to  receive  the  same.  This 
section  docs  not  require  tliat  the  executor  or  administrator  should  pay 
the  costs  and  expenses  of  the  proceedings  against  him,  in  order  to  be 
discharged  pursuant  to  its  provision.  The  appointment  of  a  person  to 
receive  the  assets,  of  course  supersedes  the  aelinquent,  and  he  is  enti- 
tled to  be  discharged  from  imprisonment  on  simply  delivering  over  the 
property.     lie  is,  notwithstanding,  still  liable  otherwise  for  such  costs 
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and  expenses.  Where  an  executor  or  administrator  returns  an  inven- 
tory, after  cumpulsory  proceedings  against  him,  and  continues  to  retain 
his  office,  the  payment  of  the  costs  and  expenses  may  be  enforced,  as 
has  been  seen,  by  attachment ;  but  where  he  allows  himself  to  be  su- 
perseded, he  cannot  be  held  in  custody  after  he  has  duly  given  up  the 
property  of  the  deceased  under  his  control. 

OP  THE  EITBOT  OF  ONE  OR  MORE  OF  SEVERAL  EXECUTORS  RETURNING 

AN  INVENTORY. 

The  article  of  the  Revised  Statutes  relating  to  inventories,  the  dif- 
ferent sections  of  which  have  formed  the  principal  topics  of  consider- 
ation in  this  chapter,  provides  on  this  subject  as  follows : 

Sec.  23.  Any  one  or  more  of  the  executors  or  administrators  named 
in  any  letters,  on  the  neglect  of  the  others,  may  return  an  inventory ; 
and  those  so  neglecting,  shall  not  thereafter  interfere  with  the  admin- 
istration, or  have  any  power  over  the  personal  estate  of  the  deceased ; 
but  the  executor  or  administrator  so  returning  an  inventory,  shall  have 
the  whole  administration  until  the  delinquent  return  and  verify  an  in- 
ventory, agreeably  to  the  provisions  of  this  article.(r) 

OF  RETURNING  FURTHER  INVENTORIES. 

The  following  section  of  the  statute  pit)vides  for  the  returning  of 
further  inventories : — 

Sec.  24.  Whenever  personal  property,  or  assets  of  any  kind  not 
mentioned  in  any  inventory  that  shall  have  been  made,  shall  come  to 
the  possesssion  or  knowledge  of  an  executor  or  administrator,  he  shall 
cause  the  same  to  be  appraised  in  manner  aforesaid,  and  an  inventory 
thereof  to  be  returned  within  two  months  after  the  discovery  thereof; 
and  the  making  of  such  inventory  and  return  may  be  enforced  in  the 
same  manner  as  in  the  case  of  the  first  inventory.(s) 

The  proceedings  on  making  and  returning  a  further  inventory,  and 
on  compelling  the  return  of  such  an  inventory,  must  be  similar  to  those 
in  respect  to  a  first  inventory,  and  similar  forms  must  be  used. 

How  far  the  inventory  filed  by  the  executor  or  administrator  is 
evidence  for  or  against  him,  will  be  considered  at  a  subsequent  page 
of  this  work,  in  connection  with  the  payment  of  the  debts  of  the  de- 
eeased.(0 

In  conclusion  of  the  present  subject,  it  is  deemed  proper  to  observe, 
that  in  the  ecclesiastical  courts  in  England,  the  parties  who  may  be 
cited  to  exhibit  an  inventory  and  account,  are  not  confined  to  the  ex- 
ecutor or  administrator  himself,  or  even  to  those  who,  upon  the  death 
of  the  executor  or  administrator,  succeed  to  the  representation  of  the 
original  testator  or  intestate.  Thus,  in  Ritchie  v.  Bees^{u)  Sir  John 
NichoU  hdd,  that  the  representatives  of  a  deceased  administrator  cum 
testamento  annexo,  although  not  at  the  same  time  those  of  the  first  tes- 
tator, were  liable  to  be  called  on  for  an  inventory  and  account,  upon  a 


i; 


(r)  2  R.  S.  86;  3  R.  S.  (5th  ed.)  173.  («)  2  R.  S.  86;  3  R.  S.  (5th  ed.)  ITS. 

(Q  See  chap.  10;  Ames  v.  Downin^^  1  Bradf.  Surr.  Rep.  321 ;  MorUgomery  v.  Dunning^  % 
Brad£  Suit.  Rep.  220.  (u)  "  1  Add.  158." 
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reasonable  presumption  being  raised  .that  any  part  of  the  eflEects  of  the 
first  testator  bad  travelled  into  their  hands  :{v)  the  learned  judge  was 
further  of  opinion,  that  a  partj  having  an  interest  in  the  e£fect8  was 
entitled  to  call  upon  such  representatives  for  the  inventory,  without 
first  taking  a  de  bonis  non  ffrant  of  the  effects  of  the  first  testator.  So, 
the  executors  of  a  deceased  executor,  though  not  the  personal  repre- 
sentatives of  the  original  testator,  (there  being  an  executor  of  the  origi- 
nal testator  stiU  surviving,)  are  compellable  to  bring  in  an  inventory  of 
the  effects  of  the  original  testator.(t£7) 

Whether  the  jurisdiction  of  the  Surrogates'  Courts  in  this  state  is 
co-extensive  with  that  of  the  ecclesiastical  courts  thus  noticed,  no  case 
has  as  yet  arisen  to  determine.  It  is  reasonable  to  believe,  however, 
that  the  English  rule  would  be  adopted  and  sustained  here  in  a  proper 
case. 


CHAPTER    VIII. 

OF  THE  DUTIES  AND  UABILITIES  OF  THE  EXECUTOR  OR  ADfflNIS- 
TRATOR  IN  RESPECT  .TO  THE  COLLECTION  OF  THE  PERSONAL 
ESTATE  OF  THE  DECEASED. 

The  next  duty  of  the  executor  or  administrator  is  to  collect  all  the 
ffoods  and  chattels  of  the  deceased.  For  that  purpose,  the  law  invests 
him  with  large  powers  and  authority.  As  representative  of  the  de- 
ceased, it  has  been  seen,  he  has  the  same  property  in  the  effects  as  the 
principal  had  when  living;  he  has  also  tne  same  remedies  to  recover 
them.^)  Within  a  convenient  time  after  the  testator's  death,  or  the 
grant  of  administration,  he  has  a  right  to  enter  the  house  descended  to 
the  heir,  in  order  to  remove  the  goods,(&)  provided  he  do  so  without 
violence ;  as,  if  the  door  be  open,  or  at  least  the  key  be  in  the  door ; 
and,  although  the  door  of  entrance  into  the  hall  or  parlor  be  open,  he 
cannot,  therefore,  justify  forcing  the  door  of  any  chamber  to  take  the 
goods  contained  in  it ;  but  is  empowered  to  take  those  only  which  are 
in  such  rooms  as  are  unlocked,  or  in  the  door  of  which  he  shall  find  a 
key.  He  has  also  a  right  to  take  deeds,  and  other  writings  relative 
to  the  personal  estate,  out  of  a  chest  in  the  house,  if  it  be  unlocked, 
or  the  key  be  in  it ;  but  he  has  no  right  to  break  open  even  a  chest 
If  he  cannot  take  possession  of  the  effects  without  force,  he  must  de- 
sist, and  resort  to  his  action.(c)  On  the  other  hand,  if  the  executor  or 
adininistrator  on  his  part  be  remiss  in  removing  the  goods  within  a 
reasonable  time,  the  heir  may  distrain  them  as  damage  leasaDt.(cQ 

(«)  "See  Holkmd  ▼.  iVior,  1  M.  ft  K.  245.  246,  247." 

(to)  "  Oole  ▼.  LuUrtU,  2  Add.  234."    See  Wma.  on  Exm  840. 

la)  "2  Black.  Comm.  510."  (&)  "  Vid.  Hug.  Co.  LitL  56  bu" 

\c)  "Oflf.  Ex.  92,  93;  11  Vin.  Abr.  267;  Shep.  Touch.  470." 

(d)  See  Toller  on  Exra.  250,  and  note. 
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"  Witk  respect  to  such  pergonal  actions  as  are  foTinded  upon  any 
obligation,  contract,  debt,  covenant,  or  other  duiVj  tbe  general  rule  has 
been  established  from  the  earliest  tinges,  that  me  right  of  action  on 
which  the  testator  ot  intestate  might  have  sued  in  his  lifetime  survives 
liis  death,  and  is  transmitted  to  his  executor  or  administrator,(e)  There- 
Ibie,  it  is  dear  that  an  executor  or  administrator  shall  have  actions  to 
lecover  debts  of  every  description  due  to  the  deceased,  either  debts  of 
lecord,  as  judgments,  statutes  or  recognizances,  or  debts  due  on  special 
contracts,  as  for  rent ;  or  on  bonds,  covenants  and  the  like,  under  seal ; 
or  debts  on  simple  contracts,  as  notes  unsealed,  and  promises  not  in 
writing,  either  express  or  implied.(/) 

"The  executor  or  administrator  is  the  only  representative  of  a  de- 
ceased that  the  law  will  regard  in  respect  of  his  personalties,  and  no 
words  introduced  into  a  contract  or  obligation  can  transfer  to  another 
his  exclusive  rights  derived  from  such  representation.  By  the  law,  all 
personalties  and  rights  to  the  personalties  are  given  to  the  executors 
or  administrators,  as  all  realties  and  rights  to  realties  are  given  to  the 
heir,  the  executors  or  admiiystrators  being  representatives  of  a  man  in 
xeapeot  of  his  personalties,  in  like  manner  as  the  heir  in  respect  of  the 
realties;  theremre,  if  a  man  enters  into  an  obligation  to  pay  to  another, 
or  his  heirs,  a  sum  of  money,  his  executors  or  administrators,  and  not 
his  heirs,  shall  have  it(^) 

"  The  representation  of  the  deceased  in  matters  of  contract  by  his 
executor  or  administrator  is  so  complete  that,  generally  speaking,  it  is 
not  necessary,  in  order  to  transmit  to  the  executor  or  administrator  a 
right  of  enforcing  a  contract,  that  he  should  be  named  in  the  terms  of 
it  Thus,  if  money  be  payable  to  B.,  without  naming  his  executor, 
yet  his  executor  or  admmistrator  shall  have  an  action  lor  it(h)  So,  if 
money  be  payable  to  A.  or  his  assignsj  his  executor  shall  t^e  it ;  for 
he  is  assignee  in  law.(t)  But  if  an  anjauity  be  given  to  B.,  without 
saying  to  his  executors  and  administrators,  during  the  life  of  the  testa- 
tors wife,  upon  condition  that  he  be  civil  to  the  wife,  and  B.  dies  before 
the  wife,  his  executor  shall  not  have  it ;  for  it  was  personal  to  B."(^) 

By  the  second  section  of  the  act  concerning  "  the  rights  and  liabili- 
ties of  executors  and  administrators,''(2)  actions  of  account  and  all  other 
actions  upon  contract  may  be  maintained  by  executors,  in  all  cases  in 
which  the  same  might  have  been  maintained  by  their  testators. 

By  the  third  section  of  the  same  act,  administrators  shall  have  actions 
to  demand  and  recover  the  debts  due  to  their  intestate,  and  the  personal 
property  and  effects  of  their  intestate,  in  the  same  manner  as  execu- 
tors. 

(e)  "  1  Saund.  216  ai  xl  (1)  to  Wheaiky  v.  Lane.  The  right  of  ezecutoxB  to  sue  is  extended 
to  administiatora  by  Stat  31  Edw.  Ill,  sec.  1,  ch.  11. 

(/)  "Wentw.  Oit  Ex.  (Uth  ed.)  159;  Com.  Dig.,  Administration,  (B,)  13;  ToUer,  157.'* 
Wms.  on  Exra  700,  701. 

{g)  Devon  y.  PawleU,  11  Yin.  Abr.  133,  p.  627.    See  Wms.  on  Ezra.  665-6. 

(A)  "Com.  Dig.,  Admor.  (B,)  13. 

(t)  "PeoM  y.  3kadj  Hob.  9;  Wentw.  Off.  Ex.  i(14th  ed.)  215.  See,  also,  Irtmonger  y. 
I[eu39am^  Latch.  261 ;  1  Roll  Abr.  916,  Executory  (X)  pL  1> 

(h)  ''yeai  y.  Eanlmry,  Free.  Chan.  173.  Se^  also^  Batfird  v.  Skikqi,  I  Bing.  225.? 
Wma.  on  Bxrs.  704. 

0  a  R.  a  113^  3  R.  &  (5th  ed.)  201. 
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"B-t  It  waa  a  prinarle  of  the  corr.Tr.cn  law,  (zias  if  as.  itt^itt 
dor^e  e-ih'a'  to  the  peraon  or  property  of  anc^vr.  £br  wi:5cii  dxau^ 
ol!j  can  be  lecorered  in  sad^facdon,  the  ac:i:*:L  died  vita  tbe  peooQ 
^  TflTLorr^  OT  ^  wLcm,  t^e  wrong  was  doiie.  Tl:is^  vbeze  the  actioii 
was  {o\.z.'ItA  on  anj  ir^feaaance  or  mis&asazice^  was  a  tort,  cr  aroK 
er  fMicto,  ffuch  as  trespsm  for  taking  goods,  &il,  tzorer,  fidse  imprixai- 
menty  aosault  aiid  batrerj,  slander,  deceit  diyertiiig  a  water-oonrae^ 
oLstncting  ligbta,  escape,  and  many  other  cases  of  the  like  kind,  where 
the  decloraiir/n  imputes  a  tort  done  either  to  the  pesoo  or  the  yroyeiij 
ot  another,  and  tne  plea  mnst  be  not  goilty,  the  rale  waa^  actio  perwon* 
alis  mc/ritur  cum  pertortoJ^lm)  Bat  this  n^e  has  leoeiTed  oonsidaable 
alteration,  and  now,  by  st&tate,  it  is  provided  that  execntccs  and  ad* 
ministratoni  shall  have  actions  of  trespass  against  any  person  who  shall 
have  wasted,  destroyed,  taken  or  carried  away,  or  converted  to  his  own 
use,  the  goods  of  tneir  testator  or  intestate  in  his  lifetime.  They  may 
also  maintain  actions  for  trespass  committed  on  the  real  estate  of  &e 
deceased  in  his  lifetime.(n) 

And  further,  that  any  person,  or  his  personal  representatives,  shall 
have  actions  of  trespass  against  the  executor  or  administrator  of  any 
testator  or  intestate  who,  in  his  lifetime,  shall  have  wasted,  destroy eu, 
taken  or  carried  away,  or  converted  to  his  own  nse^  the  goods  or  chat- 
tels of  any  such  person,  or  conmiitted  any  trespass  on  the  real  estate  of 
any  such  perBon.(o) 

!By  the  act  of  the  legislature,  known  as  the  Code  of  Procedure, 
passed  12th  April,  1848,  the  forms  of  all  actions  and  suits  existing 
oefore  the  act  took  effect,  were  abolished.(^) 

The  article  of  the  Bevised  Statutes  relative  to  "suits  by  and  against 
executors  and  administrators/'(9)  further  provides  as  follows: — 

Sec.  1.  For  wrongs  done  to  me  prop^ty,  rights  or  interest  of  an- 
other, for  which  an  action  might  be  maintained  against  the  wrong- 
doer, such  action  may  be  brought  by  the  person  injured,  or,  after  his 
deatn,  by  his  executors  or  administrators,  against  such  wrongdoer; 
and,  after  his  death,  against  his  executors  or  administrators,  in  the 
same  manner,  and  with  the  like  effect  in  all  respects,  as  actions  founded 
upon  contracta 

Sec.  2.  But  the  preceding  section  shall  not  extend  to  actions  for 
slander,  for  libel,  or  to  actions  of  assault  and  battery,  or  false  imprison- 
ment, nor  to  actions  on  the  case  for  injuries  to  the  person  of  the  plain- 
tiff, or  to  the  person  of  tbe  testator  or  intestate  of  any  executor  or 
admini8trator.(r) 

So,  a  right  of  action  for  damages  caused  by  a  false  and  fraudulent 

iftC\  "From  a  mUconception  or  misapplication  of  this  principle,  it  was  former^  doabted 
whetoer  asawmpsit  wo«ld  lie  either  for  or  against  an  executor ;  because  the  action,  it  wia 
said,  was  in  form  trespass  on  the  case,  and  therefore  supposed  a  wrong,  and  in  substance  was 
to  recover  damages  onl7  in  satisfaction  of  the  wrong.  Norwood  y.  Bead^  Plowd.  180;  Pin- 
dum^s  casCf  8  Ck).  86  b,  89  a;  S.  C,  Cro.  Jaa  294,  (nom.  Legate y.  Pinchum;)  Slade y.  Morkif, 
Toly.  20 ;  Berwick  y.  Andrews,  2  Ld.  Bajm.  9t4,  bj  Powell,  J. ;  1  Saund.  216  a,  note  (1)." 
Wms.  on  Exrs.  704-6. 

(n)  2  R.  8.  114;  SB.  S.  (6th  ed.)  202,  sea  4.  (•)  Id.,  sea  6. 

ip)  Code,  sec.  69 ;  Howard's  Code,  p.  113.  (j)  2  K.  S.  447 :  3  B.  &  (5tii  «d.}  t46. 

(r)  2  B,  a  448;  8  B.  S.  (6th  ed.)  746. 
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representation  of  the  solvency  of  the  vendee  of  merchandize,  will  not 
survive  to  the  personal  representatives  of  the  party  defrauded.  And 
an  action,  founded  on  an  express  or  implied  promise  to  a  person,  does 
not  survive  to  his  personal  representatives,  when  tiie  damages  consist 
entirely  of  the  personal  sufferings  of  the  deceased,  whether  mental  or 
corporeal.(5) 

With  respect,  however,  to  actions  for  injuries  to  the  person  of  the 
testator  or  intestate,  the  "Act  requiring  compensation  for  causing 
death  by  wrongful  act,  neglect,  or  default,"  passed  December  13, 
1847,(0  as  amended  by  the  act  of  the  7th  April,  1849,(w)  provides  as 
follows : 

Sec.  1.  Whenever  the  death  of  a  person  shall  be  caused  by  wrongful 
act,  neglect,  or  defeult,  and  the  act,  neglect,  or  default  is  such  as  would 
(if  death  had  not  ensued)  have  entitled  the  party  injured  to  maintain 
an  action  and  recover  damages  in  respect  thereof;  then,  and  in  every 
such  case,  the  person  who,  or  the  corporation  which,  would  have  been 
liable,  if  death  nad  not  ensued,  shall  be  liable  to  an  action  for  damages, 
notwithstanding  the  death  of  the  person  injured;  and  although  the 
death  shall  have  been  caused  under  such  circumstances  as  amount  in 
law  to  felony.(t;) 

Sec.  2.  Every  such  action  shall  be  brought  by  and  in  the  names  of 
the  personal  representatives  of  such  deceased  person,  and  the  amount 
recovered  in  every  such  action  shall  be  for  the  exclusive  benefit  of  the 
widow  and  next  of  kin  of  such  deceased  person,  and  shall  be  distribu- 
ted to  such  widow  and  next  of  kin  in  the  proportion  provided  by  law 
in  relation  to  the  distribution  of  personal  property  left  by  persons 
dying  intestate ;  and,  in  every  such  action,  the  jury  may  give  such 
damages  as  they  shall  deem  a  fair  and  just  compensation,  not  exceed- 
ing five  thousand  dollars,  with  reference  to  the  pecuniary  injuries  re- 
sulting fix)m  such  death  to  the  wife  and  next  of  kin  of  such  deceased 
person,  provided  that  every  such  action  shall  be  commenced  within 
two  years  after  the  death  of  such  person ;  but  nothing  herein  con- 
tained shall  affect  any  suit  or  proceeding  heretofore  commenced,  and 
now  pending  in  any  of  the  courts  of  this  state.(w;) 

The  "  Act  in  relation  to  suits  brought  by  and  against  executors," 
passed  April  2d,  1888,(cc)  provides  as  follows  :t— 

"  In  actions  brought  by  executors,  it  shall  not  be  necessary  to  join 
those  as  parties  ip  whom  letters  testamentary  shall  not  have  been 
issued,  and  who  have  not  qualified." 

By  sec.  21  of  the  act  concerning  "estates  for  years,"  &c.,(y)  the 
executors  or  administrators  of  every  person  to  whom  any  rent  shall 
have  been  due  and  unpaid  at  the  time  of  his  death,!  may  have  the  same 
remedy  by  action  or  by  distress,  for  the  recovery  of  all  such  arrears, 
that  their  testator  or  intestate  mightiihave  had  if  living. 

By  sec.  22  of  the  same  act,  when  a  tenant  for  life,  who  shall  have 

(«)  Zabrisfrie  and  (>ihen  6^  SmUhf  3  Kern.  322. 

(0  2  S.  L.  1847,  p.  675.  (t»)  S.  L.  1849,  388. 

(v)  3  R.  S.  (6th  ed.)  689.  \w)  Id. 

(x)  a  L.  1838,  ch.  143,  p.  103 ;  3  R.  S.  (5th  ed.)  301,  860.  2. 

(y)  1  B.  a  747 ;  3  B.  B.  (5th  ed.)  36,  lec.  15  [sea  21]. 


292  OOLLECnOH  OF  FSBSOKAL  ESTATB  07  DBCBASXD. 

demified  any  lands,  shall  die  on  or  afker  the  day  when  any  lesnt  be- 
came due  and  payable,  his  execotois  or  administratois  may  recover 
from  the  nnder-tenant  the  whole  rent  due ;  if  he  die  before  the  day 
when  any  rent  is  to  become  due,  they  may  recover  the  proportion  of 
rent  which  accrued  before  his  death. 

By  sec.  23  of  the  same  act,  as  modified  by  chapter  274  of  the  Laws 
of  1846,  the  grantees  of  any  demised  lands,  tenementa,  rents  or  here- 
ditaments, or  of  the  reversion  thereof  the  assignees  of  the  lessor  of 
any  demise,  and  the  heirs  and  personal  representatives  of  the  lessor, 
grantee  or  assignee,  shall  have  the  same  remedies  by  entry,  action,  or 
otherwise,  for  the  non-performance  of  any  agreement  contained  in  the 
lease  so  assigned,  or  for  the  recovery  of  an^  rent,  or  for  the  doing  of 
any  waste  or  other  cause  of  forfeiture,  as  their  grantor  or  lessor  had,  or 
might  have  had,  if  such  reversion  had  remained  in  such  lessor  or 
grantor. 

By  sec.  24,  the  lessees  of  any  lands,  their  assigns  or  personal  repre- 
sentatives, shall  have  the  same  remedy,  by  action  or  otherwise,  against 
the  lessor,  his  grantees,  assignees,  or  his  or  their  representatiyes,  for 
the  breach  of  any  covenant  or  agreement  in  such  lease  contained,  as 
such  lessee  might  have  had  against  his  immediate  lessor,  except  cove- 
nants against  incumbrances,  or  relating  to  the  title  or  possession  of  the 
premises  demised. 

And,  by  sec.  26,  the  provisions  of  the  two  last  sections  extend  as 
well  to  grants  or  leases  in  fee,  reserving  rents,  as  to  leases  for  life  and 
for  years. 

As  a  general  rule,  an  executor  or  administrator  can  maintain  actions 
on  such  claims  only  as  his  testator  or  intestate  might  have  asserted 
successfully,  if  living;  but  there  are  cases  in  which  he  has  the  right, 
and  it  is  his  duty,  to  take  proceedings  on  behalf  of  the  estate  of  which 
he  is  the  representative  for  the  benefit  of  creditors  of  the  decedent^ 
which  his  testator  or  intestate,  if  living,  would  have  been  precluded 
from  taking.  The  cases  alluded  to  are  chiefly  those  in  which  tlie  de- 
cedent has  in  his  lifetime  made  a  sale  or  transfer  of  his  property  to 
hinder,  delay,  or  definaud  his  creditors,  or  has  made  a  contract  for  some 
disposition  of  his  property  in  fraud  of  his  creditors.  In  these  cases, 
although,  as  between  the  immediate  parties,  the  sale,  transfer,  or  con- 
tract is  valid,  the  executor  or  administrator  of  the  decedent  may,  on 
behalf  of  cr^itors,  where  there  has  been  a  fraudulent  sale  or  transfer 
of  property,  treat  the  sale  or  transfer  as  absolute!]^  void,  and  recover 
against  the  vendee  or  person  in  possession  in  an  action  in  the  nature  of 
a  former  action  of  trover,  and  this  though  the  fraudulent  vendee  or 
possessor  had  takeniand  held  possession  during  the  life  of  the  deced- 
ent ]{z)  and,  where  there  has  been  a  fraudulent  contract  for  the  disposi- 
tion of  his  property  by  the  decedents  such  executor  or  administrator  may 
repudiate  the  contract,  and  successfrQly  resist  any  claim  to  the  property, 
oriiability  under  the  same.  So,  where  a  person  has,  by  means  of  a  fraud- 
ulent assignment  made  by  the  decedent,  obtained  the  possession  of  assets 
of  his  estate,  it  is  the  right  and  the  duty  of  the  executor  or  administra- 
tor, in  behalf  of  the  creditors  of  the  deceased,  to  assail  the  assignment, 

(fl)  Babeockr.  Booth,  S  HOI,  181. 
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to  contest  the  title  of  the  assignee  to  those  assets,  and  to  take  such  pro- 
oeedings  as  may  be  necessary  to  establish  his  right  to  them  as  the  per- 
sonal representative  of  the  decedent.  And  if  the  executor  or  adminis- 
trator collude  with  the  fraudulent  assignee,  or,  on  being  applied  to  for 
the  purpose  by  a  creditor,  refase  to  take  proceedings  to  set  aside  the 
fraudulent  assignment,  a  creditor  may  mamtain  an  action  agaiDst  the 
fraudulent  assi^ee,  and  the  executor  or  administrator  of  the  decedent, 
to  have  the  assignment  set  aside.(22)  And  the  act  of  the  Legislature  of 
April  17, 1858,(a)  entitled  "  An  act  to  declare  and  extend  the  powers  of 
executors,  assignees,  receivers,  and  other  trustees,  and  to  protect  the  rights 
of  creditors  and  others  a^inst  frauds,  and  for  other  purposes,"  enacting 
that  any  executor,  administrator,  receiyer,  assignee,  or  otner  trustee  of  an 
estate,  or  the  property  and  effects  of  an  insolyent  estate,  corporation,  asso* 
ciation,  partnersfnip  or  individuiJ,  may,  for  the  benefit  of  creditors  or 
others  interested  m  the  estate  or  property  so  held  in  trust,  disaffirm, 
treat  as  void,  and  resist  all  acts  done,  transfers  and  agreements  made, 
in  fraud  of  the  rights  of  any  creditor,  including  themselves  and  others, 
interested  in  any  estate  or  property  held  by,  or  of  right  belonging  to, 
any  such  trustee  or  estate ;  and  that  every  person  who  shall,  in  fraud 
of  the  rights  of  creditors  and  others,  have  received,  taken,  or  in  any 
manner  interfered  with  the  estate,  property,  or  effects  of  any  deceased 
person,  or  insolvent  corporation,  association,  partnership,  or  mdividual, 
shall  be  liable  in  the  proper  action  to  the  executors,  administrators, 
receivers  or  other  trustees  of  such  estate  or  property,  for  the  same,  or 
the  value  of  any  property  or  effects  so  received  or  taken,  and  for  all 
damages  caused  by  such  acts  to  any  such  trust  estate,  was  proba- 
ably  intended  to  go  farther,  and  to  enable  an  executor  or  administrator 
to  maintain  proceedings  to  set  aside  a  sale  or  transfer  by  the  decedent 
of  his  property  made  to  defraud  his  creditors,  or  to  disaffirm  a  contract 
for  the  disposition  by  the  decedent  of  his  property  fraudulent  as  to 
his  creditors,  though  there  are  no  creditors  whose  interests  are  affected 
by  the  fraud,  and  the  proceedings  will  result  to  the  advantage  only  of 
legatees  or  next  of  kin  of  the  d^edent,  who  stand  in  the  shoes  of  the 
decedent  himseE(&) 

Where  the  deceased,  having  in  his  lifetime  contracted  for  the  pur- 
chase of  goods,  dies  before  the  time  of  delivery,  his  executor  or  ad- 
ministrator may  enforce  the  performance  of  the  contract  and  the  deliv* 
ery  of  the  goods,  and  he  may  r^ive  the  goods  which,  at  the  time  of 
the  death,  are  in  transit  to  the  purchaser,  and  the  right  of  stoppage  in 
transitu  does  not  attach  on  the  death  of  the  purchaser,  if  his  estate  was 
8olvent(6i) 

It  has  heretofore  appeared  that  a  foreign  executor  or  administrator 
cannot  sue- in  the  courts  of  this  state,  without  a  grant  of  administration 
here.  It  may  be  observed  in  this  place  that,  where  there  are  assets  of 
a  deceased  non-inhabitant  in  this  state,  an  executor  or  administrator 
appointed  in  the  state  of  the  domicil  of  the  decedent  cannot,  after  the 
appointment  of  an  administrator  in  this  state,  release  a  debt  due  to  the 
decedent  from  a  debtor  residing  in  this  state,  or  interfere  with  a  suit 

^)  Bate  ▼.  Graham^  1  Kera  23t.        (a)  S.  L.  1858,  ch.  314,  p.  606 ;  3  R  &  (6th  ed.)  226' 
Qf)  AadMoank^  p.  267.  (bb)  MacHer  y.  iWift,  6  Wend.  124^-6. 
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commenced  in  a  court  of  this  state  to  recover  such  debt  by  the  domes- 
tic administrator.(c) 

Suits  at  law  may  be  maintained  by  executors  or  administrators,  as 
sucb,  on  promissory  notes,  &c.,  made  to  them  in  their  representative 
capacity,  where  the  fund  sought  to  be  recovered  will  be  assets;  and 
counts  on  such  notes  may,  it  seems,  be  joined  with  counts  on  promises 
to  the  testator  or  intestate.((2) 

Administrators  may  sue  in  their  own  right  for  causes  of  action 
accruing  to  them  after  the  death  of  their  intestateXc)  Goods  and 
chattels,  on  the  death  of  the  owner,  vest  in  his  personal  representative ; 
and,  if  they  be  afterwards  tortiously  taken  or  wrongfully  converted, 
he  may  sue  for  them  in  his  own  name,  without  describing  himself  as 
executor  or  administrator.  But  it  is  otherwise  where  the  executor  or 
administrator  sues  on  a  contract  made  with  the  testator  or  intestate. 
In  such  case,  unless  the  contract  be  a  promissory  note  payable  to 
bearer,  the  action  must  be  prosecuted  by  the  representative,  as  such ; 
and  this  though  the  time  for  payment  or  performance  had  not  arrived 
when  the  testator  or  intestate  died.(/) 

When  a  contract  is  made  with  an  executor  or  administrator  person- 
ally, aftier  the  death  of  the  testator  or  intestate,  or  where  money  is 
received  by  the  person  sued,  after  such  death,  the  executor  or  admin- 
istrator may  sue  either  in  his  own  name,  or  as  executor  or  adminis- 
trator.(5r) 

Under  the  Code,  where  the  plaintiff  sues  as  executor  or  administra- 
tor, it  is  not  necessary  to  maxe  profert  of  letters  testamentary  or  of 
administration.  The  allegation  of  the  fEbCt,  that  the  plaintiff  is  such 
executor  or  administrator,  is  sufficient.(A) 

The  authority  thus  vested  in  the  executor  or  administrator  is  for  the 
benefit  of  the  estate ;  and  it  is  incumbent  on  him  to  avail  himself  of 
his  powers,  with  reasonable  diligence,  in  the  .discovery  and  collection 
of  the  effects  of  the  deceased.  Therefore  i^  by  unduly  delaying  to 
bring  an  action,  the  executor  or  administrator  has  enabled  a  creditor 
of  the  deceased  to  avail  himself  of  the  Statute  of  Limitations,  the  exec- 
utor or  administrator  will  be  personally  liable.(i) 

In  SchuVz  V.  Pulver^ij)  it  was  held  that,  if  debts  collectable  are  not 
collected  within  a  reasonable  time  after  the  granting  of  letters  testa- 
mentary or  of  administration,  the  executor  or  administrator  is  person- 

(e)  Chapman  y.  Fish,  6  HOI,  664.  ^ 

\d)  Fry  v.  Eoans,  8  Wend.  530 ;  Bogeri  y.  HerUiU,  4  Hill,  492. 

(e)  lHa-cein  y.  SmiUk,  2  Hill,  210.  The  child  or  next  of  kin  of  the  intestate  is  not  a  party 
for  whose  immediate  benefit  the  action  is  prosecuted  within  the  meaning  of  section  309  of  the 
Code  of  Procedure,  and  is  therefore  a  competent  witness  for  the  administrator  in  an  action 
brought  bj  the  latter  to  recover  a  demand  claimed  to  be  due  the  estate.  BuUar  agst  Patter' 
son,  3  Keman,  292. 

(/)  PaUihen  y.  WtZson,  4  Hill,  67.  {g)  MerriU  y.  Seaman,  6  Barb.  Sup.  Ct  Bep.  330. 

(h)  WeUes,  executor^  &c,  agsL  WAster,  9  Howard's  Prac.  Bep.  251.  With  respect  to  the 
defence  that  the  plahitiff  is  not  administrator,  see  FUrm  y.  Chaae,  4  Denio^  85.  An  ayer- 
ment  that  a  court  of  another  state  had  power  to  reyoke  letters  of  adimnistratlon  granted  in 
this,  and  did  so  reyoke  them,  is  one  whidh  the  law  pronounces  false.  Chapman  y.  Fi^  6 
Hill,  554. 

(i)  ''Uayward  y.  iTwiMy,  12  Mod.  5t3 ;"  Wms.  on  Exra  889.  See^  also,  Dard  y.  Edtn^  3 
Dessaus.  245. 

(j)  3  Paige's  Ch.  Rep.  182;  S.  O,  on  appeal,  11  Wend.  361. 
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ally  responsible  for  the  amount  of  such  debts  to  creditors,  or  to  those 
entitled  to  the  proceeds  of  the  estate,  in  the  order  of  distribution, 
although  the  debts  have  not  been  lost  by  the  ddaj,  and  no  improper 
motives  are  imputable  to  the  executor  or  administrator ;  and  that  an 
administrator  here  is  bound  to  take  measures  for  the  collection  of  a 
demand  due  the  estate  he  represents,  from  a  debtor  residing  in  another 
state,  either  by  obtaining  himself,  or  employing  an  agent  there  to  obtain 
letters  of  administration,  and  instituting  proceediDgs  by  virtue  thereof. 
That  case  was  an  appeal  from  a  decree  of  a  surrogate,  and  the  cir- 
cumstances were  as  rollows : — ^In  December,  1828,  the  appellant  was 
cited  to  account  before  the  surrogate  of  Columbia,  as  the  administrator 
of  the  estate  of  his  fisither,  who  died  about  the  first  of  January,  1823. 
He  appeared  and  accounted.    The  only  matter  in  controversy  related 
to  two  s^ed  notes  given  to  the  decedent  by  one  A.  Peltz,  a  son-in-law 
of  the  decedent,  for  which  the  administrator  contended  he  was  not 
liable  to  account    One  note  was  for  $600,  payable  on  demand,  with 
interest  from  the  27th  February,  1819 ;  the  other  for  $50,  payable  in 
like  manner,  with  interest  from  the  11th  June,  1821.    These  notes 
were  not  specified  in  the  inventory  of  the  decedent's  estate,  which  was 
taken  the  9th  June,  1823 ;  but,  at  the  foot  thereof  the  administrator 
made  and  signed  a  memorandum  to  the  effect  that  the  decedent  held  a 
note  aeainst  A.  Feltz,  as  he  understood  and  believed,  for  $650,  which 
he  had  not  been  able  to  find.    The  widow  of  the  decedent  survived 
him.    She  died  the  28th  March,  1826,  and  after  her  death  the  notes  in 
question  were  found  in  a  trunk  which  had  belonged  to  her.    Feltz  re- 
sided in  Pennsylvania,  where  he  had  a  farm  of  three  hundred  acres, 
stocked  with  sheep,  &c.,  and  it  was  conceded  before  the  surrogate 
that  he  was  abundantly  able  to  pay  the  notes  in  question.    He  and  his 
wife  attended'the  funeral  of  his  mother-in-law,  from  her  late  residence 
in  this  state,  and  remained  in  the  neighborhood  for  several  days.    The 
notes  remained  unpaid,  and  the  administrator  contended  before  the 
surrogate  that  he  was  under  no  obligation  to  follow  Feltz  into  Penn- 
sylvania to  collect  the  notes,  and  that  common  decency  forbade  a 
^osecution  against  him  upon  the  occasion  of  his  being  in  this  state. 
He  also  offered  the  notes  to  the  respondents,  who  refused  to  accept 
them.     The  surrogate  held  the  administrator  responsible  for  tne 
amount  of  the  notes,  with  the  interest  thereof,  and  accordingly  made  a 
decree,  directing  him  to  pay  to  the  respondents  their 'several  distribu- 
tive shares,  and  ordered  nim  to  pav  the  costs  of  the  proceeding. 

The  administrator  appealed  to  the  chancellor,  who  affirmed  the  de- 
cree of  the  surrogate,  except  as  to  the  costs.  Whereupon  the  admin- 
istrator appealed  to  the  Court  of  Errors,  where  the  decree  of  the  chan- 
cellor was  affirmed ;  and  Mr.  Justice  Nelson,  in  delivering  the  opinion 
of  the  majority  of  the  court,  urges  the  duty  and  liability  of  executors 
and  administrators,  in  respect  to  the  collection  of  the  assets,  in  terms 
of  great  strictness  and  severity.  After  showing  that  it  was  clearly 
practicable  for  the  administrator  to  have  sued  and  collected  the  notes 
m  question  in  the  state  of  Pennsylvania,  he  says : — 

"  The  notes  are  not  negotiable,  being  sealed  instruments,  and  there 
was  a  subscribing  witness  to  their  execution ;  and,  though  lost,  there 
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oonld  have  been  no  great  ^nbaRaflBineiitm  enforan^ihe  oolhctioii.^) 
Bat  jielding,  for  the  sake  of  aigament^  that  the  adminifltiator  iraa  not 
bonnd  to  iske  any  steps  in  the  matter  daring  the  three  years^  and 
until  the  notes  were  found ;  after  that,  he  should  have  immediatdy 
attended  to  the  collection.  Two  years  and  a>half  more  dapsed  prior 
to  the  institution  of  this  proceeding  against  him;  during  ail  which 
time  he  took  no  measures  on  the  subject  The  utter  ranissness  of 
duty,  and  disr^ard  of  the  interest  ci  the  estate,  in  this  particolar,  are 
calculated  to  excite  a  suspicion  of  collusion  between  hun  and  Felts. 
No  prudent  man  would  nave  thus  n^ected  his  own  oonoerns,  and 
less  diligence  and  attention  can  in  no  instance  be  indulged  in  an  ad* 
ministrator ;  the  course  of  the  decisions  would  Bdem  to  exact  a  greater 
activity  and  devotion  in  the  execution  of  their  tnist(2) 

''  The  general  rule  is,  that  all  debts  in  the  inventorv,  not  designated 
as  desperatej  shall  be  accounted  assets  in  the  hands  of  the  executor  or 
administrator ;  and,  in  order  to  escape  such  accountability,  he  must 
show  that  they  are  desperate,  or  at  least  must  show  a  demand  and  re- 
fa8al.(m)  The  notes  in  this  case  are  inventoried  as  apsrt  of  the  assets, 
with  the  remark  that  they  could  not  be  found.  That  explanation, 
after  March,  1826,  was  no  longer  applicable  to  them.  In  the  case  of 
Lawson  v.  Gopelandf{n)  an  executor  was  charged  with  a  bond  debt,  for 
neglectiDg  to  take  l^d  steps  to  collect  it ;  in  consequence  of  which, 
it  was  lost.  So,  in  PajveU  v.  Evans^ip^  he  was  chaiged  for  nejglectiDg 
to  call  in  money  lent  out  by  the  testator  on  personal  security,  ana 
the  debtor  became  insolvent  In  Caffrey  v.  D<xrley^{]^  trustees  were 
charged  with  a  loss  occasioned  by  their  negligence  m  not  collecting 
£800,  payable  to  them  by  annual  instalments,  for  their  cestui  que  trust 
In  this  case,  it  was  conceded  by  the  counsel  and  court  that  the  trus- 
tees were  not  influenced  by  any  impure  motives.  The  Master  of  the 
Bolls  says,  it  would  be  very  dangerous,  though  no  fraud  could  be  im- 
puted to  the  trustees,  and  no  kind  of  interest  or  benefit  to  themselves 
was  looked  to,  to  lay  down  this  principle ;  that  trustees  might,  with- 
out any  responsibility,  act  as  these  did:  in  ei^ht  years,  within  which 
time  the  whole  money  ought  to  have  been  paid,  receiving  only  £250, 
and  taking  no  steps  as  to  the  remainder.  It  would  be  an  encourage- 
ment to  bad  motives,  and  they  cannot  alwavs  be  detected.  Now,  if  in 
all  these  cases  the  executor  or  trustee  was  chargeable  for  debts  through 
negligence  of  duty  in  the  collection  of  them,  and  in  cases,  too,  where 
there  was  no  hope  of  reimbursement,  as  the  debtors  were  insolvent,  it 
seems  to  me  we  should  not  hesitate  as  to  the  conclusion  in  this  case, 
marked  at  least  with  equal  neglect  of  duty ;  and  where  reimbursement 
is  certain,  we  should  hold  the  ap|}ellant  personally  responsible  for  the 
debt,  and  thereby  add,  to  the  motive  of  duty  as  administrator,  that  of 

fersonal  interest  in  his  movements  hereafter  on  the  subject  Though 
should  regret  to  charge  an  administrator  who  has  actea  in  good  fisdth, 
and  intended  fairly  iana  fully  to  discharge  his  duty — ^nor  will  the  law 
authorize  us  to  do  so,  if  these  intentions  have  been  directed  by  a  rea- 


(k)  3  T.  B.  153,  and  n.  e.;  3  Cow.  303.  (Q  4  Johns  Oh.  B.  284^  and  eaaea  dted. 

(m)  1  Salk.  296 ;  BqL  K.  P.  UO ;  3  Bac.  47.         (n)  Brown's  0.  0. 166. 
(o)  6  Vesej,  839.  (jp)  6  Yea  481. 
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sonable  jadgment  in  the  matter — jet,  it  should  be  known  that,  if  the 
pTopertj  is  wasted  through  their  carelessness  and  want  of  proper  atten- 
tioHi  or  if  the  debts  are  not  collected  within  a  resonable  time  after 
letters  testamentary  or  of  administration,  either  by  personal  application 
or  suit^  which  by  such  means  may  have  been  couectedj  whether  the 
debts  have  been  lost  by  sudh  delay  or  not,  or  whether  their  motives 
may  have  been  pure  or  not^  the  law  holds  them  personally  responsible 
to  ike  creditors  and  distributees.  There  is  nothing  hard  or  unjust  in 
this  principle.  It  is  only  exacting  of  these  representatives  that  dill- 
geinee  and  attention  to  the  business  of  others,  voluntarily  assumed 
ui^n  themselves,  which  they  should,  and  which  every  discreet  man 
would,  bestow  upon  his  own.'' 

OP  CONTINUINa  ACTIONS  BROUGHT  BT  THE  BBCEASKD  m  HIS  LIFBTIMBJ, 
AND  OF  THB  LIMITATION  OF  ACTIONS  IN  FAVOR  OF  THE  ESTATES 
OF  DECEASED  PEBSONa 

The  Code  of  Procedure  provides  as  follows : — 

Sec.  102.  If  a  person  entitled  to  bring  an  action  die  before  the  ex- 
piration of  the  time  limited  for  the  commencement  thereof,  and  the 
cause  of  action  survive,  an  action  may  be  commenced  by  his  repre- 
sentatives, after  the  expiration  of  that  time,  and  within  one  year  from 
his  death. 

Sec.  104.  If  an  action  shall  be  commenced  within  the  time  pre- 
scribed therefor,  and  a  judgment  therein  for  the  plaintiff  be  reversed 
on  appeal,  the  plaintiff,  or,  if  he  die  and  the  cause  of  action  survive, 
his  heirs  or  representatives  may  conmaence  a  new  action  within  one 
year  after  the  rever8al.(a) 

Sec.  121.  No  action  shall  abate  by  the  death,  marriage,  or  other  dis- 
ability of  a  party,  or  by  the  tranner  of  any  interest  tnerein,  if  the 
cause  of  action  survive  or  continue.  In  case  of  death,  marriage,  or 
other  disability  of  a  party,  the  court,  on  motion,  at  any  time  within 
one  year  thereafter,  or  afterwards  on  a  supplemental  complaint,  may 
allow  the  action  to  be  continued  by  or  against  his  representative  or 
successor  in  intere8t.(r) 

The  administrator  of  a  deceased  plaintiff  may  have  leave  to  continue 
the  action,  if  the  pleadings  show  a  cause  of  action  which  survives,  with- 
out reference  to  any  matters  of  defence  set  up  by  the  defendant  Thusi 
where  the  defendant  read  affidavits,  showing  tnat  the  original  plaintiff 
had  assigned  the  demand  before  the  commencement  of  the  action,  it 
was  considered  that  the  facts  stated  in  the  affidavits  went  to  the  founda- 
tion of  the  action,  but  were  not  proper  to  be  considered  on  the  motion ; 
and,  as  the  pleadings  showed  a  cause  of  action  which  survived,  the  ad- 
ministrator was  allowed  to  continue  the  action,  with  leave  to  the  de- 
fendant to  amend  his  answer  by  setting  up  the  tkots  alleged  in  his 
affidavits.^5) 

The  article  of  the  Bevised  Satutes  concerning  "  suits  by  and  against 
executors  and  administrators,"  provides  as  follows : — 

Sec.  9.  The  time  which  shall  nave  elapsed  between  the  death  of  any 


s 


)  Howard's  Code,  p.  139.  (r)  Id.,  p.  ISi. 

»)  Wing T.  Ketchcmf  3  How.  Ptec.  Rep.  886;  2  (Me  Reporter  7. 
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person,  and  the  granting  of  letters  testamentary  or  of  administration  on 
his  estate,  not  exceeding  six  months,  and  the  period  of  six  months  after 
the  granting  of  such  letters,  shall  not  be  deemed  any  part  of  the  time 
limited  by  any  law  for  the  commencement  of  actions  by  executors  or 
administrators/^ 

In  an  action  by  an  executor  or  administrator,  before  the  Code,  where 
twelve  months  had  elapsed  since  the  death  of  the  testator  or  intestatCi 
and  the  Statute  of  Limitations  was  pleaded,  it  seems  that  it  was  not 
necessary  for  the  plaintiff  to  reply  specially  the  time  allowed  by  law  for 
the  bringing  of  the  suit,  but  he  might  reply  generally.(w)  The  above 
section,  numbered  9,  provides  that,  in  actions  by  executors  or  adminis- 
trators, a  certain  time,  not  exceeding  twelve  months  from  the  death, 
shall  not  be  deemed  any  part  of  the  time  limited  by  any  law  for  the 
conmiencement  of  actions,  (t;)  In  other  words,  the  time  shall  be  the 
same,  viz.,  six  years ;  but  this  shall  be  reckoned  exclusively  of  certain 
time  which  the  legislature  thought  ought  not  to  be  counted.  "  The 
plea,"  it  was  said,  ''  is  to  be  read,  in  effect,  as  if  it  said  six  years,  &c., 
exclusive  of  such  and  such  time.  It  is  as  if  the  statute  had  said  such 
a  plea  shall  be  so  read  or  construed."  In  HuniingUm  v.  Brinkerhoff^iij}) 
a  special  replication  was  spoken  of  as  proper,  under  section  9,  upon 
the  analogy  to  the  practice  of  replying  aisaoility.  The  point  was  not 
before  the  court,  and  the  analogy  is  incomplete.  While  a  general  and 
direct  issue  seems  to  be  admissible  on  principle,  and  conformable  to 
the  peculiar  language  of  the  Bevised  Statutes,  it  is  more  desirable  on 
account  of  its  simpEcity.(a;) 

Under  the  system  of  pleading  prescribed  by  the  Code,  the  allega- 
tion of  new  matter,  as  of  the  Statute  of  Limitations,  in  the  answer, 
which  corresponds  with  the  plea  in  the  case  quoted,  is  to  be  deemed 
controverted  oy  tfie  adverse  party,  as  upon  a  direct  denial  or  avoid- 
ance, as  the  case  may  require.(y)  A  reply  is  not,  except  as  presently 
to  be  stated,  provided  for.  Indeed,  until  the  amendments  of  the  Code 
enacted  by  the  legidature  in  1860,  a  reply  was  not  proper  in  any  case, 
unless  the  answer  set  up.  as  a  defence,  a  "  counter  claim,"  as  defined 
by  section  160  of  the  Coae.(z)  And,  by  the  amendment  of  1860,  it  ia 
only  provided  that  in  other  cases,  where  an  answer  contains  new  mat- 
ter, constituting  a  defence  by  way  of  avoidance,  the  court  may,  in  its 
discretion,  on  the  defendant's  motion,  require  a  reply  to  such  new 
matter ;  and  in  that  case,  the  reply  shall  be  subject  to  the  same  rules  as 
a  reply  to  a  counter  claim.(a) 

Is  o  exception  to  the  Statute  of  Lunitations  can  be  claimed,  unless  it 
is  express^  mentioned  in  the  statute.  But  the  statute  begins  to  ope- 
rate only  m)m  the  time  a  right  to  demand  the  thing  in  question  vests 
in  some  one.  A  cause  of  action  cannot  be  said  to  "  accrue,"  within, 
the  terms  of  the  statute,  until  there  is  some  person  in  existence  capable 
of  suing,  or  at  least  some  person  to  whom,  or  against  whom,  it  may 

(i)  2  B.  a  448;  3  B.  S.  (5th  ed.)  U1.  (u)  Howea  ▼.  Babcod^s  €z,\  24  Wend.  488. 

(v)  Soe  BucJdin  v.  Ibrd,  5  Barb.  Sup.  Ct  Bep.  893,  397. 

(to)  10  Wend.  284.  (x)  24  Wend.  490,  per  Oowen]  J. 

(y)  Code,  Bee.  168 ;  Howard's  Code,  p.  305. 

\t)  WilHcmu  agst.  Dptonj  8  How.  Praa  Bep.  205 ;  Simpson  agst  Loft  and  oOurs,  Id.  234. 

(a)  8.  L.  I860,  ch.  459,  p.  783;  sec.  5,  p.  765 ;  Howard's  Ck)de,  p.  270. 
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aocme.    When  the  act,  which  gives  the  cause  of  action,  happens  after 
the  death  of  the  person  to  whom  the  cause  of  action  is  intended  to  be 
giTen,  until  a  representative  of  the  deceased  is  appointed,  the  cause  of 
action  does  not  accrue,  or,  in  fact,  exist.(6)     Accordingly,  in  Biicklin 
V.  Ford,(c)  which  was  an  action  of  assumpsit  brought  by  the  plaintiff, 
as  an  administrator  of  John  Bucklin,  junior,  deceased,  against  the 
defendant^  as  executor  of  John  Bucklin,  senior,  deceased,  for  taking 
and  convertiug  goods,  chattels  and  things  in  action,  biUs,  bonds,  &c., 
belonging  to  the  plaintiff's  intestate,  of  the  value  of  $2,000 — ^the  declara- 
tion sdleging  a  promise  to  pay  the  amount,  and  Ihe  defence  was  the 
Statute  of  Limitations  as  a  bar  to  the  plaintiff's  action;   and  it  ap- 
peared from  the  evidence,  on  the  hearing  before  the  referee,  that  the 
pontiff's  intestate  died  in  January,  1828,  and  that,  soon  afterwards, 
the  property  for  which  the  action  was  brought  came  into  the  hands  of 
John  Bucklin,  senior,  the  defendant's  testator;  that  John  Bucklin, 
senior,  died  in  December,  1888 ;  that  letters  of  administration  upon  the 
estate  of  John  Bucklin,  junior,  were  granted  to  the  plaintiff  on  the 
4th  of  November,  1836,  and  that  the  suit  was  commenced  in  April, 
1842.     The  Supreme  Court  held  that  the  Statute  of  Limitations  was 
no  bar  to  the  action ;  that  the  statute  commenced  running  only  from 
the  granting  of  the  letters  of  administration,  and  not  from  the  receipt 
of  the  property ;  and  that  it  was  sufficient  if  the  action  was  brought 
within  six  years  after  the  granting  of  letters  of  administration.    And 
the  court  confirmed  the  report  of  the  referee  for  $1,760  in  favor  of  the 
plaintiff. 

or  THB  ENFORGEMEKT  OF  JUDaMENTS  OBTAINED  BT  THE  DECEASED  IN 

HIS  LIFETIME. 

The  second  title  of  the  ninth  chapter  of  the  third  part  of  the  Eevised 
Statutes,  contains  the  following  provisions : — 

Sec.  2.  Writs  of  scire  facias  shall  be  issued  in  the  cases  not  otherwise 
provided  by  law,  to  revive  a  judgment  in  favor  of  the  personal  repre- 
sentatives of  any  deceased  plaintm,  or  to  continue  a  suit  by  or  against 
the  representatives  of  either  party,  who  shall  have  died  in  the  progress 
thereof.(d) 

Sec.  22.  No  declaration  shall  be  required  to  be  filed  ijpon  the  scire 
facias  ;  but  where  executors  or  administrators  are  plaintiflfe  in  any  such 
writ,  they  shaU  make  profert  of  their  letters  testamentary  or  of  admin- 
istration, in  the  scire  facias,  in  the  same  manner  as  now  practiced  in 
the  declaration.  And  the  defendant  shall  plead  to  such  writ  in  the 
same  manner  as  to  a  declaration.(e) 

(b)  The  statute  in  relation  to  exeoators  and  administrators  does  not  interfere  with  this 
principle.  The  section  providing  that  the  term  of  eighteen  months  after  the  death  of  any 
testator  or  intestate  shall  not  be  deemed  anj  part  of  the  time  limited  by  law  for  the  com- 
mencement of  actions  against  his  executors  or  administratorB,  (2  B.  S.  448 ;  3  B.  S.,  6th  ed., 
t46,  sea  8,)  and  the  above  ninth  section  of  the  statute,  are  only  applicable  to  cases  where 
the  statute  has  commenced  running  before  the  death  of  Uie  testator  or  Intestate.  The  year 
Slid  a-half  in  the  one  case,  and  the  year  in  the  other,  after  his  death,  are  not  to  be  taken 
into  the  account  in  the  six  years  in  which  the  action  is  required  to  be  brought,  thereby  ex- 
tending the  statute  in  the  latter  ease  to  seven  years,  and  in  the  former  to  seven  and  a-half 
yean.  But  it  does  not  tondi  the  question  as  to  what  shall  be  deemed,  in  cases  of  this  kind, 
the  accruing  of  the  cause  of  action. 

(e)  6  Barb.  Sup.  Ct.  Bep.  393.  ((2)  2  B.  &  676.  («)  2  B.  a  680. 
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These  proviaons  are  regarded  as  repealed  by  the  Gode  of  Prooedme; 
not,  indeed,  in  express  terms,  but  bj  strong  and  oondnsiye  implica- 
tion.(/)  By  section  69  of  the  Code,  the  forms  of  all  actions  and  smts 
theretofore  existing  were  abolished,  and  one  form  of  action  for  the  en- 
forcement or  protection  of  private  rights,  and  the  redress  of  private 
wrongs,  denominated  a  civil  action,  was  substitnted.  By  section  468^ 
all  statutory  provisions  inconsistent  with  the  Oode  are  repealed ;  and  it 
is  dedaied  that  all  rights  of  action  given  or  secured  by  existing  lawH^ 
may  be  prosecuted  in  the  manner  provided  by  the  act  The  writ  of 
scire  faetasy  in  all  cases,  is  in  the  nature  of  an  action,  because  the  defend- 
ant mav  plead  to  it ;  for,  whenever  the  defendant  may  plead  to  any 
writ,  whether  original  or  judicial,  it  is  laid  down  it  is  in  law  an  action; 
and  though,  to  revive  a  jud^ent,  it  is  a  judicial  writ  to  continue  the 
effect  oi^  and  "  have  execution  "  o^  the  former  judgmait,  yet  it  is  in 
the  nature  of  an  action,  because  the  defendant  mav  plead  any  matter  in 
bar  of  the  execution  u^n  the  judgment(^)  The  ae&iition  of  an  action 
^ven  in  the  Gode,(A)  it  is  considered,  is  sufficiently  comprehensive  to 
include  the  proceeoiog  by  scire  facias  to  have  execution,  &c.    It  is  a 

Sroceeding  m  a  court  of  justice,  by  which  the  plaintiff  prosecuted  the 
efendant  for  tibe  enfiroemeni  of  a  right  If  the  judgment  has  not  beoi 
satisfied,  it  is  the  right  of  the  representatives  of  the  deceased  judgment 
creditor  to  have  satis&ction  thereof  by  execution*  A  scirt  facias  to 
revive  a  judgment  or  rather  warning  the  defendant  to  show  cause  why 
the  plaintiff  should  not  have  execution  thereof  being  r^atded  as  an 
action,  the  69th  section  of  the  CSode  above-quoted,  and  the  portion  above 
quoted  of  the  468di  section,  are  applicable  to  the  case ;  ana  the  rmedy 
by  a  writ  <£  scire  facias^  provided  by  the  above  sections  of  the  Beviaed 
Statutes,  no  longer  exists.(t) 

(/)  Th«  learned  oompOen  of  the  iMt  (6th,  as  well  as  of  the  4A,)  editioo  ti  the  Beriaed 
StakQlea  aeam  to  «MMMer  ttkeae  aectioDflor  the  Seiiaed  Stalntea  aa  ezpraadj  repealed  bj 
ttM  iSSth  wctioii  of  ttM  Oodei  (See  3  R  &,  5th  ed^  869.)  The  4SSIh  aectkm  of  the  Coda 
ia  contained  in  the  aaeond  chapter  of  tiie  13th  title  of  tte  aecond  part  of  the  CodeL  That 
eha|iter  ia  entitled  of  **actiona  in  pbee  of  actra  fadas,  qao  wammio,  and  of  infbnnatkni  in 
tibe  natnre  of  fm  wwinahi,**  and  dadM«a  ttiat  the  writ  of  aetre  faeiaa,  the  wria  of  fm  war- 
inafti^  ao,  are  aboUahed,  and  that  the  remediea  herotofijie  attainable  in  thoea  fonna^  maj  be 
obtained  bj  txrl  notiona  under  the  woviaiQiia  of  Ait  €ka^ler;  and  prooeeda  to  make  pro- 
nsoBS  fv  aciMM  in  the  plaea  of  the  fbrmer  ae^>bniiii^  to  Tacato  a  charter  of  inc^ 
fcr  fraod  in  obninint  *^  diarter,  or  to  Taoate  lettera  patent  fbr  fraod,  miatake^  4e^  bat 
doea  not  aujwheie  oaafteproTiaiona  applicable  to  the  flbnnerreme^y,  bjtdnfaeiaa,  to  nifira 
n  jQdgBaait  ater  the  daa&  of  the  pliSntiit  The  4S8tii  aaction  ia.  therefon.  probaUj  to  be 
vdefatood  aa  ahoKahing  the  writ  of  anre  faetag  in  tiioae  caaea  onljr  in  wfaidi  a  aabatitote  ia 
IvoTided  bj  that  dkairter.  IT  the  aboT«  recited  aectiona  of  the  Beriaod  Slatatas  aia  ra- 
peaJed.  mA  appeal  ia  eflbotod  hj  eonatnictMii  and  the  operation  of  other  proYiakma  of  the 
Oyftii  TboaaaMtknaaushtithenfcnv^r^U  have  been  retained  in  the  4th  Jb  5th  editiona  of  the 
ltey»a»f  StaiMia^  — dw  their  appt^riate  hend,aa  aectioQa  whidi  aecored  remediea.  under 
fV)^($s«M^iMf(»  by  aEirc>WBi^  which  aro  net  apecificallf 

Ia  n^  <S34UIBadkagat  &M)fbr^  (4  Howvd*k  Ptaa  Bepu  100.  lOlX  it  waa  onMidBred 
Ibat  IM  4Mh  aaalioB  of  the  Ooda^  of  ilnIC  aboliriied  the  writ  of  aear«>bdMff  hi  aU  oaaeaL 

/^  f  Maev'a  Writ  of  acAv  Aetek  PL  13.  (]k)  Sea  1. 

(I)  See  ChMwva*  mid  Jfe£ay  ^iL  ram^b  6  Howard^  Pine.  Bepu  3T2,  and  cana  dted.  In 
MeBmfgf  ▼.  Fhrd,  (11  Barb.  Supi  Gt  Bi^  312,)m  whick  an  eoEecQtkM  had  been  taraed 
agaiaat  a  ffwfimdaiii  wpon  a  jnd^iiiaBt  reoovend  by  the  decoaacd  m  hia  lifetime,  it  is  aaid 
"vBta  dto  ai*  ahooM  be  icfviftd-^wkich  ternary  waa  done  by  aewvy^KMi^  now  the  aama 
laeuli  ia  attaiaad  by  motion  no  eKmooSkm  oooid  Jawa.  Until  than,  no  one  had  anj  right  to 
iaaneit.*'  Tbere  ia  aome  conftimon of  ideaa  and  BMaappreheMion of  the  profiriona of  tte 
Oode  aaifeiaBd  in  ttaaa  o^Kaamou     A  Jodi^MBl  haTii«  bean  raoofrwad  in  tiia  fiMma 
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There  would  seem  to  be  no  difficxdty  in  resorting  to  the  general  rem- 
edy by  action,  given  by  the  Code,  to  obtain  the  rehef  provided  by  these 
sections  of  the  Bevised  Statutes.  The  summons  may  be  in  the  usual 
form,  and  the  complaint,  in  stating  the  &cts  constituting  the  cause  of 
action,  will  state  tne  same  &ct8,  substantially,  which  were  formerly 
stated  in  the  writ  of  scire  facias.  The  proper  relief  will  then  be  de- 
manded, viz.,  that  the  plaintiff  have  execution  of  the  judgment.(y)  The 
defendant,  by  answer,  can  make  any  defence  which  he  was  allowed  to 
make  by  plea  to  the  writ,  or  the  declaration  contained  in  the  writ  The 
judgment  in  effect,  will  be  the  same  as  under  the  superseded  practice, 
and  the  lien  upon  land  will  be  preserved.  There  is  nothing  in  the  sys- 
tem of  the  Code  conflicting  witn  this  practice.  The  71st  section,  pro- 
hibiting an  action  upon  a  judgment  rendered  in  certain  courts  between 
the  same  parties,  has  not  any  application.  The  parties  to  the  action, 
to  have  execution  issued  upon  tne  judgment^  will  not  be  the  same 
parties  as  those  to  the  judgment(£) 

OF  CONTINUING  SUITS   COMMENCED,  AND   OF   ENFORCING   JUDGMENTS 
OBTAINED  BT  A  FORMES  EXECUTOR  OR  ADMINISTRATOR. 

The  act  relative  to  '*  the  rights  and  liabilities  of  executors  and  ad- 
ministrators," provides  as  follows : — 

Sec.  14.  No  suit  that  may  have  been  commenced  by  any  executors 
or  administrators  who  shall  die,  be  removed  or  supersedfed,  or  who  shall 
become  incapable  of  acting,  shall  be  abated  thereby,  but  may  be  con- 
tinued by  the  co-executor  or  administrator,  if  there  be  any ;  and  if  there 
be  none,  by  and  in  the  name  of  the  person  who  shall  succeed  the  exe- 
cutor or  administrator  so  dying;  removed,  superseded  or  becoming 
incapable,  in  the  administration  of  the  same  estate.(2) 

Tnough  one  who  succeeds  another  in  the  administration  of  an  estate 
may  continue  a  suit  commenced  by  his  predecessor,  he  has  an  election, 
ana  cannot  be  compelled  to  do  so  against  his  will.(?n) 

The  third  title  of  the  eighth  chapter  of  the  third  part  of  the  Bevised 
Statutes,  entitled  "  of  suits  by  and  against  executors  and  administrators, 
and  against  heirs,  devisees  and  legatees,"  contains  the  following  pro- 
visions : — 

Sea  13.  Any  subsequent  executors  or  administrators  shall  have  exe- 
cution upon  any  judgment  that  may  have  been  recovered  by  any  person 
who  preceded  them  in  the  administration  of  the  same  estate,  within  one 
year  &om  the  time  of  the  docketing  of  such  judgment,  without  reviving 

of  the  plaiBtifl^  there  waa  not  any  suit  to  be  reviyed.  Writs  of  fctre  faoias  were  fonnerlj 
iflgoed  to  revive  judgments,  and  to  continue  suits.  Now,  by  section  121  of  the  Code,  an 
action  pendmg  at  the  death  of  the  plaintiff  may  be  continued,  on  motion,  by  his  penonal 
representatiyes;  but  no  proceeding  on  a  judgment  already  reooyered  is  within  the  language 
of  the  provision.  Probably,  notwithstanding  the  hxtimation  adverted  to^  the  correct  practice 
in  the  case  under  consideration  is  suggested  in  the  judgment  of  the  court  in  Camaron  and 
McKay  a^prt.  Tcvmg,  9  Howard's  Prac  Rep.  373,  quoted  in  the  text  See,  also,  Alden  agst 
Clark^  T^  and  BraiUy,  11  Howard's  Prac.  Bep.  209 ;  Jay  v.  Jforlifie,  2  Duer,  654. 

J  J)  See  Jay  v.  Jfor^  2  Duer,  654.  ilc)  See  6  How.  Prac.  Rep.  375. 

0  2  R.  a  116 ;  3  R.  S.  (6th  ed)  203.    Where,  after  the  report  of  a  referee  in  favor  of  the 
bndant,  and  before  judgment  is  entered  thereon,  the  plaintiff  in  the  action  dies,  judgment 
nay  be  entered  on  the  report  without  making  the  plaintiff's  representatiyes  parties  to  tha 
■oit    Scrofdon  v.  jBoaeter,  1  Code  Rep.  (N.  S.)  8&. 
(m)  ^w>  oiiTkV,  <ifcc.,  y.  i^  1  HUl,  615.    See^also^  ComfMlT.  JSoioim^  5Pa]ge,34. 
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ibesamehy  scire fadaSf  and  without  any  other  piooeeding to ^ve notice 
to  the  defendant  in  such  ii]dgment(n) 

By  Sec.  471  of  the  Code,  the  chapter  mentioned  of  the  Beviaed  Stat- 
utes is  not  a£fected  bj  that  statute.(o) 

OF  SET-OFFS  DT  ACHOSS  BT  EXECUTORS  OB  ADHnnSTBATOB& 

The  act  relatiye  to  "  pleadings  and  aet-o£^^  piovides  as  follows  :— 

See.  37.  [Sea  23.]  In  suits  brought  by  executors  and  administrators, 
demands  existing  against  their  testators  or  intestates,  and  belonging  to 
the  defendant  at  the  time  of  Aeir  death,  may  be  set  off  by  the  defend- 
ant in  the  same  manner  as  if  the  action  had  been  brought  by  and  in  the 
name  of  the  deceased. 

In  a  suit  W  an  administrator,  upon  a  cause  of  action  which  arose 
after  the  death  of  the  intestate,  the  defendant  cannot  set  off  a  debt  due 
to  him  from  the  intestate,(p)  and  this  even  though  such  debt  existed  at 
the  time  of  the  death  of  the  intestate.(^) 

Where,  in  an  action  by  an  administratrix,  Uie  defendant  sought  to 
set  off  the  amount  of  a  note  made  by  the  intestate,  and  indorsed  for  his 
accommodation  by  the  defendant,  which  the  defendant  had  paid  after 
the  intestate's  death  ;  it  was  held  not  a  demand  existing  against  the 
intestate  at  the  time  of  his  death^  within  the  above  provision  c?  the  stat- 
ute, and  therefore  not  a  proper  subject  of  aet-ofEl(9) 

It  may  here  be  observed,  that  there  are  some  cases  where  an  execu- 
tor or  administrator,  although  he  has  an  interest  in  a  chose  in  action, 
is  not  entitled  to  the  remedy :  Thus,  where  one  of  two  joint  obligees, 
covenantees,  or  partners,  dies,  the  action  on  the  contract  must  be  brought 
in  the  name  of  the  survivor ;  and  the  executor  or  administrator  of  the 
deceased  cannot  be  joined,  nor  can  he  sue  separately : — ^For  example, 
two  joint-merchants  appoint  a  person  to  be  their  fitctor ;  one  dies,  leav- 
ing an  executor ;  this  executor  and  the  survivor  cannot  join  in  an  ac- 
tion against  the  &ctor ;  for  the  remedy  survives,  though  not  the  duty; 
and  therefore,  on  the  recovery,  the  survivor  must  be  accountable  to  the 
executor  for  that ;  and  the  general  rule  is  now  settled,  that  though  the 
right  of  a  deceased  partner  devolves  on  his  executor,  yet  the  remedy 
survives  to  his  companion,  who  alone  must  enforce  the  right  by  action, 
and  wiU  be  liable,  on  recovery,  to  account  to  the  executor  or  adminis- 
trator for  the  share  of  the  deceased.(r) 

For  certain  purposes  the  partnershio  continues,  and  the  surviving 
partner,  in  virtue  of  the  confidence  originally  reposed  in  him  by  his 
co-partner,  retains  the  right,  as  the  sole  acting  manager  of  the  joint 
concern,  to  collect  the  moneys  due,  and  convert  the  property  of  the 
firm  into  money,  and  pay  the  debts.(^)  And  the  representatives  of  the 
deceased  partner  cannot  take  the  dosing  up  of  the  affiurs  out  of  the 
hands  of  the  survivor,  if  he  is  perfectly  responsible,  and  proceeds  with 
fitimess  and  due  diligence  in  the  discharge  of  that  dut7.(Q 

(n)  2  R.  a  449;  3  B.  S.  (5th  ed.)  747.  (o)  See  Howard's  Code^  p.  708. 

(p)  Fry  y.  Evan$^  8  Wend.  630. 

(q)  Mercem  y.  Smiih's  adm.*r,  2  HOI,  201.  See,  also,  EtOs  y.  TbOmanU  adm,V,  21  Weod. 
674:  MsrriU  y.  Seaman,  6  Barb.  Sup.  Ot  Bep.  330. 

(r)  Wma.  on  Exra.  1689-90,  and  cases  cited ;  Thanwm  y.  Tftomion,  1  Bfadf.  Sorr.  Bep.  24, 
34 ;  fftUcfunaon  y.  Smithy  7  Paige,  36. 

(s)  FhOHpi  T.  AtMnson,  2  Bro.  Ch.  272  ;  3  Kent's  Ck>mm.  67.  (0  7  Paige,  35. 
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Nor  will  a  court  of  equity  appoint  a  receiver  of  the  assets  and  effects 
of  the  firm,  and  thus  deprive  tne  surviving  partner  of  his  right  to  close 
up  its  affairs,  if  such  surviving  partner  is  responsible  and  acts  in  good 
£ath.(t^) 

Upon  the  dissolution  of  a  partnership  by  the  death  of  one  of  the  co- 
partners, the  personal  representatives  of  the  deceased  member  of  the 
mm  are,  however,  entitled  to  have  the  stock  on  hand  sold  and' con- 
verted into  money,  so  that  the  share  of  the  co-partnership  funds  belong- 
ing to  them  may  lie  realized  without  any  imnecessary  aelay.(t;) 

Again,  where  two  have  the  legal  interest  in  the  performance  of  a 
contract,  though  the  benefit  be  only  to  one  of  them,  upon  the  death  of 
the  latter  the  remedy  survives,  and  the  executor  or  administrator  of 
the  deceased  cannot  be  made  a  party  or  sue  separately.(i^) 

It  follows,  that  where  a  contract  is  made  jointly  with  several  per- 
sons, and  they  all  die,  the  executor  or  administrator  of  the  survivor 
alone  can  sue,  and  the  personal  representative  of  those  who  died  before 
him  cannot  be  joined,(i6A 

But  if  the  interest  of  the  covenantees  is  several,  and  one  of  them 
dies,  his  executor  may  maintain  a  separate  action  on  the  covenant, 
notwithstanding  the  other  covenantee  be  living;  and  if  the  interest  be 
several,  it  shall  make  no  difference  that  the  language  of  the  covenant  is 
jomt. 

On  the  other  hand,  wherever  the  interest  of  the  covenantees  is  joint, 
the  rule  of  survivorship  above  stated  will  be  enforced,  although  the 
covenant  be  in  terms  joint  and  several. 

The  rule  is  the  same  with  respect  to  remedies,  under  the  system  pre- 
vious to  the  Code,  in  form  ex  delicto,  as  those  in  form  ex  contractu; 
therefore,  if  one  or  more  of  several  parties,  jointlv  interested  in  prop- 
erty at  the  time  an  injury  was  committed,  is  dead,  the  action  must  be 
in  the  name  of  the  survivor,  and  the  executor  or  administrator  of  the 
deceased  cannot  be  joined,  nor  can  he  sue  separately.(a;) 

The  Code  of  Procedure  provides  that  every  action  must  be  prose- 
cuted in  the  name  of  the  real  party  in  interest ;  except  that  an  execu- 
tor or  administrator,  a  trustee  of  an  express  trust,  or  a  person  expressly 
authorized  by  statute,  may  sue  without  joining  with  him  the  person 
for  whose  benefit  the  action  is  prosecuted.(y)  But  this  provision  has 
not  varied  the  rules  of  law  above  laid  down,  in  respect  to  the  collec- 
tion of  claims  in  which  the  decedent  was  interested  with  other  persons, 
survivors.  Where  the  interest  is  joint,  especially  in  the  case  of  part- 
".*  ners,  the  survivor  alone  is  entitled  to  maintain  actions  for  debts  due 
the  firm.  Such  debts  are  a  part  of  the  assets  of  the  partnership,  and 
when  collected  are  to  be  applied,  in  the  first  instance,  to  the  payment 
of  the  debts  of  die  partnership.(«)    The  interest  of  the  executor  or  ad« 

(o)  Evans  t.  Euans^  9  Paige,  178. 

(v)  Evans  y.  Eoans^  svipra.  "  The  executrix,"  says  the  chancellor,  "  if  she  deems  it  for  her 
interest,  has  a  right  to  insist  that  the  stock  on  hand  shall  at  once  be  sold  for  cash,  so  that  the 
remaining  debts  of  the  firm  may  bo  paid  off,  and  the  business  brought  to  a  close  as  soon  as 
poinble."  {w)  Wms.  on  Exrs.  1610,  and  cases  cited. 

ix)  Wma  on  Ezra.  1691,  and  cases  dted. 

iv)  Gode^  sees.  Ill,  113;  Howard's  Code,  pp.  132,  138. 

(i)  HulcMnson  r.  SmUh^  t  Paige,  26,  and  cases  cited. 


BQiriftz^VTr  of  tbe  deceased  psiizier  is  lofirocC,  XBDoie  and  conliiigept, 
depen'irig  jipon  whether  tite  jmUb  cf  the  fina  axe  soSeient  for  the 
pajnyetrt  of  its  ikbta  The  haJannr  of  the  jiliraiwliy  asseCB,  after  all 
the  debts  hare  been  diachaiged,  is  t2ie  only  trying  in  whidi  the  exeea- 
tCT  or  administrator  has  asT  indiridual  nfflitof  piuyettf  far  the  ezda- 
Are  beiieft  of  the  estate  of  his  teataior  or  intrfaatp.  If  he  aboold  be 
joiijed  as  a  paitr  plaiistzfT  with  the  sarvi%iiig  partoa^  in  a  suit  on  a 
id^oee  in  act:  jH  iue  the  partnexEhip,  Ae  moner,  when  ooDeeted,  eoold 
not  ^o  icto  his  hands,  ncr  oonld  it  be  drvided  beimeen  him  and  the 
aorviTirig  partner, — h  must  all  be  paid  to  &e  sanriving  partner.  The 
executor  or  adnuristrator  of  a  deoooed  partner,  therefiite,  is  not  a  real 
partj  in  interest  in  actions  on  daims  doe  the  pannerdnp. 

And  widi  re^>ect  to  j<X3t  obligees,  corenantee^  or  parties  j<HntIj  in- 
terested in  the  reoorerr  of  damages  tar  injuries  to  propertr,  the  same 
mle  of  snrviTordiip  still  holds.  The  interest  in  tiieobligalxm  orcove- 
nant,  or  in  the  damages  sned  fer,  passes,  far  the  mupuBes  of  ocdlecticni, 
to  the  sorriTor;  and  when  he  has  collected  &e  indgment,  heis  aoooont- 
able  to  the  execntor  or  administntor  of  the  <feceJMed  far  his  propor- 
tional share.  In  equitable  actions  nnder  the  Code,  as  befixe  the  Code^ 
all  tbe  parties  in  interest  most  be  joined  as  plaintifk 

In  actions  at  law,  where  there  were  several  execators  or  admimstza* 
ton,  the  practice  formerly  was  to  bring  the  soit,  in  the  first  place,  in 
the  name  of  all ;  and,  if  either  of  them  was  nnwflling  to  have  the  soit 
proaeeated  in  hu  name  afierwsrd%  the  one  who  had  instituted  the  soit 
mi^t  then,  npon  a  summons,  have  a  jndgment  of  sevenmoe,  and  oon- 
tinne  the  soit  in  his  own  name  onlj.(a^  And,  in  the  Goort  of  Chan- 
cerjr,  if  one  of  the  execators  or  administrators,  who  was  a  necesssiy 
party,  refused  to  join  in  the  soit  as  a  co-complainanl^  the  premier  conise 
was  to  make  him  a  party  defendant — stating  in  the  bill  the  fibct  that 
he  woold  not  consent  to  be  a  cwnplainant  in  the  siiit(&)  And  now,  bj 
the  Code  "of  the  parties  to  the  action,  those  who  are  united  in  interest 
must  be  joined  as  plaintiflb  or  defendants ;  but,  if  the  consent  of  any 
one  who  should  haye  been  joined  as  plaintiff  cannot  be  obtained,  he 
may  be  made  a  defendant— 4ne  reason  mereof  being  stated  in  the  com- 
plamfCc) 

OF  THE  GOLLECnON  OF  IHTEREST  AND  DIV1DKM)8  OH  STOCKS  OF  THB 
DECEASED,  AND  THE  TRAKSFEE  OF  SUCH  STOCX^  ASD  THB  OOLLBG- 
nOK  OF  MOKKT  IK  BAJSHL 

If  the  deceased  died  poesesBed  of  public  or  corporate  funds  or  stocks^ 
ihe  executor  or  administrator  is  entitled  to  collect  the  interest  or  divi- 
dends npon  tbe  same,  and  to  haye  them  transfened  to  himfrif,  or  to  such 
person  as  he  shall  appoint,  on  presenting  to  the  goy  emment  officer,  or  to 
the  bank  or  other  company,  a  certificate  of  the  surrogate  that  letters 
haye  been  granted  to  him.  And  the  public  officer,  or  the  bank  or  other 
company,  has  no  right  to  inqnire  into  the  di^)06ition  to  be  made  of  the 
prooerty,  but  is  bound  to  pay  the  interest  or  diyidends^  or  to  transfer  die 
stocE  on  the  mere  production  of  the  proper  eyidenoe  of  the  due  ap- 

(a)  Wall  on  Purtiefl,  1530;  Wentw.  Ofll  Ex.  SIS;  10  Fmga,  289. 
b)  Thampmmr.  Graham,  1  Paigt^  384;  Xbekarw.  OMeg,  10  DMge,  288,  tad caan titad. 
e)  Code  of  Fnwednre,  sea  119. 
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Eintment  and  qualification  of  the  executor  or  administrator.  If  there 
a  reftisaly  the  official  functionary,  or  the  institution,  will  become 
liable  to  the  executor  or  administrator  for  damage8.(cQ  [For  form  of 
the  certificate  of  the  surrogate,  see  Appendix,  No.  50.]  Money  of  the 
deceased,  on  deposit  in  a  bank,  is  to  be  collected  in  the  same  manner. 

It  may  here  be  mentioned,  that^  by  the  death  of  a  soiaster,  his  servant 
is  discharged ;  and,  therefore,  the  executors  or  administrators  of  tlie 
former  can  bring  no  action  to  enforce  the  contract  of  service  after  his 
death.(e)  Nor  has  the  executor  or  administrator  any  interest  in  an 
apprentice  bound  to  the  deceased.(A  The  apprenticeship  is  essentially 
di^lved,  for  the  end  and  design  oi  it,  as  a  personal  trusty  cease;  but 
the  assets  in  the  hands  of  the  personal  representatives  of  the  master  are 
chaigeable  with  the  necessary  maintenance  of  the  iD&nt  apprenticed.^^) 

A  special  administrator  or  QoUectoi{h)  has  authority  to  collect  the 
goods,  chattels,  personal  estate  and  debts  of  the  deceased,  and  to  secure 
the  same  at  sucn  reasonable  expense  as  the  surrogate  shall  allow ;  and, 
for  those  purposes,  he  may  maintain  suits  as  admioistrator. 

The  Revised  Statutes  provide  as  follows : — 

Sec.  40.  Upon  lettei^  testamentary,  or  of  administration,  being 
granted,  the  power  and  authority  of  such  collector  diall  cease :  but 
any  suit  brought  by  him  may  be  continued  by  the  executor  or  aomin- 
istrator  in  the  name  of  such  collector,  which  he  shall  not  have  power 
to  discontinue  or  release.  And  such  collector  shall,  on  demand,  de- 
liver to  the  executor  or  administrator  all  the  property  and  money  of 
the  deceased  in  his  hands,  and  shall  render  an  account,  on  oath,  to  the 
surrogate,  of  all  his  proceedings,  upon  being  cited  for  that  purpose,  or 
without  such  citation.  Such  oelivery  and  account  may  be  enforced  by 
an  order  of  the  surrogate,  and  by  attachment  to  be  issued  by  him,  as 
in  other  cases  of  administrator8.(«) 

The  proceedings  referred  to,  against  administrators,  will  be  found 
coiQsidered  in  a  subsequent  chapter  of  this  work,  in  connection  with 
the  subject  of  accoanting  by  executors  or  administrators.(/) 


CHAPTER  IX. 

OF  THE  DISPOSAL  OP  THE  ESTATE  OP  THE  DECEASED  BY  THE 

EXECUTOR  OR  ADMINISTRATOR. 

The  following  sections  of  the  statute  relate  to  the  disposal  of  the 
estate  by  the  executor  or  administrator : — 

Sec.  25.  If  any  executor  or  administrator  shall  discover  that  the 
debts  against  any  deceased  person,  and  the  legacies  bequeathed  by 
him,  cannot  be  paid  and  satisfied  without  a  sale  of  the  personal  prop- 
erty of  the  deceased,  the  same,  so  £ur  as  may  be  necessary  for  the  pay- 

(d)  See  ToQer  on  Ezn.  354 

(•)  Wentw.  Off  Ex.  (14th  ed.)  141.    Bat  see  Jackson  ▼.  BndgB,  12  Hod.  650. 

(/)  AiiStory.j9ur;!0U,lBott.P.L.(6thed.)pl.696;  £r.  (7.,  2  Stra.  1266 ;  Wms.  Ezn.  690. 

(a)  2  Kent's  Comm.  266.  (M  a  L.  188t,  p.  529;  3  B.  S.  (5th  ed.)  161, 

(0  2  R.  a  77;  3  R.  a  (5th  ed.)  161.        (>)  FmI,  du  12. 
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ment  of  such  debts  and  legacies^  shall  be  sold.  The  salemaybe  poblie 
or  private,  and,  except  in  the  city  of  New  Yoik,  may  be  on  credit^  not 
exceeding  one  year,  wiUi  appioved  secnritj.  Such  executor  or  ad- 
ministraior  shall  not  be  responsible  for  any  loss  happening  by  such 
sale,  when  made  in  good  £uth  and  with  ordinazy  praaeiioe.(a) 

Sec.  26.  In  making  sach  sales,  such  articles  as  aie  not  necessary  for 
the  support  and  sobeistenoe  of  tlie  fiunily  of  the  deceased,  or  as  aie  not 
specifically  beqoeathed,  shall  be  first  sold,  and  articles  so  bequeathed 
snail  not  be  sold  until  Uie  residue  of  the  peisonal  estate  has  been  ap- 
plied to  the  payment  of  debtB.(&) 

The  executor  or  administrator's  duty  is  thus  distinctly  pointed  out 
He  is  not  to  sell  the  personal  property  of  the  estate  unless  he  has  as- 
certained that^  sale  will  be  necessary  to  enable  him  to  pay  the  debts 
and  discharge  the  legacies.  He  is  then  to  sell  only  so  mucb  of  the 
property  as  will  be  requisite  for  those  purposes;  and  the  26th  section 
prescribes  the  order  in  which  certain  articles  are  to  be  sold,  which 
should  be  strictly  Allowed.  If  he  discover  that  a  sale  will  be  neces- 
sary to  pay  debts  and  l^;acies,  it  is  his  duty  to  sell  the  personal  prop- 
er^; he  may  do  so  iDmiediately.(c) 

The  reviser's  original  note  to  the  25th  section  is  in  these  words : — 
''  Pursuant  to  practice,  although  no  express  authoritv;  credit  is  essen- 
tial, to  have  the  property  bring  near  its  value  ;**  ana  to  the  26th  sec- 
tion, '^  conformable  to  law  and  practice."(d) 

Gilie  value  of  the  articles  determined  by  the  appraisers  will  be  pre- 
sumed to  be  the  actual  value  of  such  articles ;  ana,  if  the  executor  or 
administrat(»:  sell  them  for  less,  he  may  be  called  upon  to  show  that 
the  sale  was  fairly  conducted,  and  that  the  price  brought  was  the  high* 
est  which  could  oe  obtained*  K  the  executor  or  admimstrator  sell  at 
the  appraised  value,  it  is  still  competent  for  the  parties  in  interest  to 
diow  tnat  the  articles  were  of  greater  value,  and  that  a  higher  price 
could  have  been  obtained  for  the  same.  The  appraised  value  is  only 
prima  facie  evidence  of  the  value  of  the  property.  For  these  reasons, 
the  safest  and  most  convenient  course  is  for  the  executor  or  adminis- 
trator to  make  the  sale  hj  public  auction,  and  after  reasonable  public 
notice,  and  notice  toparties  in  interest,  at  least,  in  the  neighborhood. 

All  sales  of  the  effects  of  the  deceased  in  the  city  of  New  York  must 
be  for  cash.  In  the  other  counties  of  the  state,  tne  credit  cannot  ex- 
ceed one  year.  In  case  of  sales  on  credit,  the  executor  or  administra- 
tor must  exercise  the  same  prudence,  with  regard  to  the^'purchaser  to 
whom  credit  shall  be  given,  as  a  discreet  and  careful  person  uses  in 
making  sales  of  his  own  property.  He  must,  besides,  demand  security 
fix)m  me  purchaser  for  the  payment,  within  as  brief  a  period  as  may  b^ 
not  exce^n^  a  year,  of  the  amount  of  his  purchase.  The  approved 
security  requirea  by  the  statute,  may  be  the  name  of  some  responsible 
person  as  guarantor  for  the  payment  of  the  bill,  or  as  indorser  of  the 
note  of  the  purchaser  for  the  amount  of  his  purehase.  And  probably 
neither  good  faith,  nor  any  other  degree  of  prudence,  will  protect  an 

a)  2  B.  a  87;  3  B.  a  (5th  ed.)  173.  (5)  2  B.  a  87 ;  3  R.  &  (5th  ed.)  173. 

c)  Niehola  y.  Oho^fmumi  9  Wend.  452,  per  Sayage,  0.  J. 

d)  3  B.  and  or.  Stat  (2ded.)  App.  641. 
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executor  or  administrator  against  a  Iobs  occasioned  by  a  sale  of  the 
ffoods  of  the  estate  on  credit,  if  he  omit  the  precaution  of  insisting  upon 
me  security  demanded  br  the  statute. 

Sec.  59.  [Sec.  47.]  All  sales  made  in  good  faith,  and  all  lawful  acts 
done,  either  by  administrators  before  notice  of  a  will,  or  by  executors 
or  administrators  who  may  be  removed  or  superseded,  or  who  may 
l)ecome  incapable  shall  remain  yisdid,  and  shall  not  be  impeached,  on 
any  will  afterwards  appearing,  or  by  any  subsequent  revocation  or 
superseding  of  the  authority  of  such  executors  or  iMiministrators.(e) 

it  is  a  general  rule  of  law  and  equitv,  that  an  executor  or  adminis- 
trator has  an  absolute  power  of  disposal  over  the  whole  personal  effects 
of  his  testator  or  intestate ;  and  that  they  cannot  be  followed  by  cred- 
itors, much  less  by  legatees,  either  general  or  specific,  into  the  hands  of 
the  alienee.  The  principle  is,  that  the  executor  or  administrator,  in 
many  instances,  must  sell,  in  order  to  perform  his  duty  in  paying  debts, 
&c. ;  and  no  one  would  deal  with  an  executor  or  administrator,  if  liable 
afterwards  to  be  called  to  account.  The  power  of  the  executors  to 
dispose  of  a  chattel  specifically  bequeathed,  seems  to  have  been  for- 
merly questioned ;  but  succeedmg  cases  appear  to  have  established  it 
beyond  dispute.(/) 

And  a  person  proposing  to  purchase  any  personal  property  belong- 
ing to  the  estate,  probably  need  not  inquire  whether  the  debts,  &c., 
cannot  be  paid  without  a  sale,  or  whether  the  article  be  specifically 
bequeathed ;  and,  if  so,  whether  the  residue  of  the  personal  property 
has  been  before  sold.  The  above-quoted  sections  of  the  statute  are  for 
the  government  of  the  executor  or  administrator ;  and  a  purchaser 
may,  it  is  apprehended,  assume  that  the  party  with  whom  he  is  deal- 
ing is  acting  m  the  business  according  to  their  (urections  and  provisions. 

It  may  here  be  remarked,  that  a  power  of  sale  of  lands,  given  to  an 
executor  in  the  wUl,  does  not  depend,  for  its  validity  and  exercise,  upon 
the  probate  of  the  will  in  this  state.  And,  therefore,  where  such  power 
was  given  in  respect  to  land  in  another  state,  upon  condition  that  the 
executor  should  qualify,  it  was  held  that,  having  qualified,  the  execu- 
tor acted,  in  conveying  the  land  in  such  other  state,  as  the  devisee  of  a 
power  created  by  the  owner  of  the  estate,  and  not  under  an  authority 
created  by  the  surrogate.(gr) 

In  general,  one  of  two  or  more  executors  may  make  a  valid  sale  of 
the  personal  assets  of  the  estate,  without  the  others  uniting  in  the  act 
of  transfer.  This  rule  applies  as  well  to  notes  and  other  securities 
given  to  executors  as  such,  after  the  death  of  their  testator,  as  to  those 
given  to  him  in  his  lifetime,  provided  the  money,  when  recovered, 
would  be  asseta(A) 

As  an  executor  may  absolutely  dispose  of  the  testator's  assets  for  the 
general  purposes  of  the  will,  there  seems  no  good  reason  why,  in  the 

(e)  3  R.  &  19;  3  R.  S.  (6th  ed.)  165. 

(/)  Wins,  on  Ezra.  838,  and  cases  cited;  Knight  v.  Tarborcug\  4  Randolph,  666;  IfcAIr 
lister  y.  Montgomery^  3  Haywood,  94. 

(ff)  Newton  agst  Bronson,Ji  Xernan,  687,  693.  See,  also^  ConkUn  y.  JSgerton's  aobrtk%  21 
Wend.  430,  436. 

{h)  Bogert  y.  Eorm,  4  HiU,  492. 
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exercise  of  a  sound  cUscretion,  and  presaming  the  language  of  the  will 
does  not  peremptorily  require  an  aosolute  sale,  the  executor  may  nofc 
raise  the  money  required,  by  a  partial  sale  or  mortgage  of  the  assets ; 
and,  accordingly,  the  power  of  an  executor  or  administrator  to  mort- 
gage the  assets  has  been  recognized  by  high  authorities  on  several 
occasions.  The  mortgage  may  be  either  of  legal  or  equitable  aaaeta, 
or  of  mere  choses  in  action ;  and  may  be  by  actual  assignment^  or  by 
depo8it.(t) 

Although  the  statute  does  not  expressly  authorize  a  pledge  of  any 
of  the  personal  property,  but  only  a  sale,  there  can  be  little  doubt^  on 
general  pinciples,  that  a  pledge  would  be  supported  where  no  fraud 
or  collusion  appeared  in  the  transaction. 

Again,  it  is  not  incumbent  on  the  purchaser  or  mortgagee  of  the 
asssts  to  see  the  money  properly  applied,  although  he  knew  he  waa 
dealing  with  an  executor.  "  It  is  of  great  consequence.''  said  Lord 
Thurlow  in  ScoU  v.  Tykr,{k)  "  that  no  rule  should  oe  laid  down  here 
which  may  impede  executors  in  their  administration,  or  render  their 
disposition  of  the  testator's  effects  unsafe  or  uncertain  to  a  purchaser ; 
his  title  is  complete  by  sale  and  deliyery :  u^hcU  becomes  of  ike  prioe  i$ 
of  no  concern  to  him.  This  observation  applies  equally  to  mortgages 
or  pledges,  and  even  to  the  present  instances,  where  assignable  bonds 
were  merely  pledged  without  assignment."(Z) 

Exceptions  to  the  general  power  of  the  executor  or  administrator  to 
dispose  of  the  estate  of  the  testator  or  intestate,  will  be  found  in  those 
cases  only  where  collusion  exists  between  the  purchaser,  or  mortgagee, 
and  the  personal  representatives.  That  an  executor  may  waste  the 
money,  is  not  alone  sufficient  to  invalidate  the  sale  or  mortgage ;  it 
must  further  appear  that  the  purchaser  or  molr^gee  participated  in 
the  devastavit  or  breach  of  duty  in  the  executor.^^ 

Fraud  and  covin  will  vitiate  any  transaction,  ana  turn  it  to  a  mere 
color.  If,  therefore,  a  man  concerts  with  an  executor,  by  obtaining  the 
testator's  effects  at  a  nominal  price,  or  at  a  fraudulent  undervalue,  or 
by  applying  the  real  value  to  the  purchase  of  other  subjects  for  his 
own  behoof  or  in  any  other  manner  contrary  to  the  duty  of  the  office 
of  executor,  such  concert  will  involve  the  seeming  purchaser  or  pawnee, 
and  make  him  liable  to  the  full  value.(n) 

Thus,  where  the  person  to  whom  the  executor  coUusively  passes  the 
property,  knows  that  the  executor  is  acting  in  violation  of  his  trust, 
and  in  fraud  of  the  persons  interested  in  the  due  administration  of  the 
assets,  the  fraud  vitiates  the  transaction,  and  the  attempt  to  transfer  the 
property  is  ineffectual  and  void.(o) 

(«)  See  Wins  cm  Exn.  840,  841,  and  oaae»  cited.  (k)  ''2  Dick.  726." 

\l)  See  Wm&  on  Ezra.  840.  See,  also,  2  Stoiy's  Eq.  Jur.,  sec.  1124,  ei  seq.  By  the  artide 
of  the  Revised  Statutes,  ^'of  uses  and  trusts,"  relating  to  real  estate,  sec.  66,  (1  R.  S.  730; 
3  B.  SI,  5th  ed.,  p.  22,)  no  person  iwho  shall  actually  and  in  good  faith  pay  a  sum  of  money 
to  a  trustee,  which  the  trustee,  as  such,  is  authorized  to  receiye,  shall  be  responsible  for  (he 
proper,  application  of  such  money,  accoiding  to  the  trust ;  nor  shall  any  right  or  title,  derived 
by  him  from  such  trustee,  in  consideration  of  such  payment,  be  impeached  or  called  in  ques- 
tion in.  consequence  of  any  misapplication  by  tiie  trustee  of  the  moneys  paid.  See  WbU$  v. 
Carpenter,  2  Paige,  217. 
(«i)  Wms.  on  Exrs.  840,  841.  (n)  Wm&  on  Sxfs.  841.  f>)  Id. 
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The  court  will  follow  a  note  of  band  as  the  property  of  an  estate,  if 
leallj  taken  for  assets  of  the  estate  sold  bj  the  administrator,  though 
the  note  be  taken  in  the  private  Dame  of  the  administrator ;  and  will 
enforce  this  by  injunction  against  the  private  creditors  of  the  adminis- 
trator.(p) 

An^  person  receiving  from  an  executor  the  assets  of  his  testator, 
knowing  that  such  disposition  of  them  is  a  violation  of  the  executor's 
duty,  is  to  be  adjudgea  conniving  with  the  executor  to  work  a  devas' 
tavitj  and  is  accountable  to  the  person  injured  by  such  disposition 
directly,  on  a  bill  filed  by  him.  Thus,  in  ChU  v.  La8nierj{q)  where  the 
executor,  bein^  one  of  a  trading  firm,  with  the  knowledge  of  the  firm, 
mixed  the  funds  of  his  testator's  estate  with  those  of  the  firm,  and  they 
were  thus  employed  in  trade ;  it  was  held  that  the  firm  were  liable  for 
iheee  fbnds  to  a  legatee  of  the  testator :  and  this,  even  admitting  that 
the  funds  had  been  carried  to  the  account  of  the  executor,  and  the 
acoount  as  to  these  closed  on  the  partnership's  books. 

Whether,  in  the  instance  of  the  executor  or  administrator  aliening 
ike  property  of  the  deceased  to  pay  his  own  debt  to  the  alienee,  that 
drcumistance  in  itself  shall  be  considered  conclusive  as  to  the  collu*> 
sioB,  is  a  point  upon  which  the  decisions  of  law  and  e(|uity  must,  per* 
haps,  be  considered  at  variance.  At  law,  (although  it  is  allowed  that 
if  there  be  any  eontrivancd  between  an  executor  or  administrator  and 
his  own  creditor,  to  enable  the  former  to  commit  a  devastavit,  that  fact 
excepts  the  case  out  of  the  general  power  of  the  executor  or  adminis* 
trator  to  dispose  of  the  estate,)  it  has  been  laid  down  that  the  executor 
may  make  a  valid  sale  of  the  effects  in  satisfaction  of  his  own  private 
debt,  although  the  purchaser  knew  the  goods  sold  were  the  goods  of 
the  testator  or  intestate.  But  in  equity  it  seems  to  be  now  established 
(in  contradiction,  as  it  should  appear,  to  some  former  cases.)  that  the 
executor  or  administrator  can  make  no  valid  sale  or  pledge  of  the 
assets  as  a  security  for,  or  in  payment  of  his  own  debt,  on  the  principle 
that  the  transaction  itself  gives  the  purchaser  or  mortg:agee  notice  of 
the  misapplicatioD,  and  necessarily  involves  his  participation  in  the 
breach  ot  ttuty.(r) 

And  the  court  will  compel  a  person,  purchasing  assets  of  the  estate 
from  an  executor  or  administrator,  to  refund  or  make  good  such  assets 
to  the  parties  in  interest  in  the  estate,  where  it  appears  that  the  circum- 
stances of  the  estate  did  not  require  a  sale  of  the  assets,  that  the  prop- 
erty was  sold  at  a  price  manifestly  less  than  its  actual  value,  that  the 
purchaser  knew  that  he  was  dealing  with  an  executor,  and  knew  that 
Ihe  avails  of  the  sale  were  to  be  applied  by  the  executor  to  his  private 
purposes,  although  the  transaction  was  not  a  transfer  of  the  property 
to  tne  purchasers  for  an  antecedent  debt  of  the  testator  or  of  the  execu- 
tor individually,  but  the  sale  was  made  for  an  actual  payment  in  money 
of  the  price  ox  the  property.(«) 

ip)  Glass  ▼.  BaaOar,  4  Dessau.  163.  (q)  9  Oowen,  3)0. 

(r)  Wms.  on  Ezrs.  842,  and  oasM  dtod.  Sae,  a!so^  5tt<^2difui  V.  iKru5Ji^  7  Johns.  Ok  Bep. 
21 ;  FUUL  T.  Schagmi^  Id.  153. 

(«)  jS(Eiaay..B^KA4>fu2,nBfurb.]6.  In  the  Judgment  of  l£r.  Jnstioe  0.  L.  Allen  in  this  oase, 
manj  of  the  decialons  upon  fraudulent  or  ooUusiye  sales,  by  executors  or  administrators^ 
of  the  assets  of  the  estates  which  hare  oome  into  their  hands,  are  collected  and  yexy  ablj 
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Where  there  exists  such  collulBipn  as  to  render  the  dealing  invalid, 
not  only  a  creditor,  but  a  legatee,  whether  general  or  specific,  is  en- 
titled to  follow  the  assets;  but  they  must  eiidforce  their  nght  within  a 
reasonable  time,  or  it  will  be  barred  by  their  acquiescence.  (Q 

An  executor  cannot  be  allowed,  either  immediately  or  by  means  of 
a  trustee,  to  be  the  purchaser  from  himself  of  any  part  of  the  assets, 
but  shall  be  considered  a  trustee  for  the  persons  interested  in  the  estate, 
and  shall  account  for  the  utmost  extent  of  advantage  made  by  him  of 
the  subject  so  purchased.(zz) 

A  promissory  note  or  bill  of  exchange,  made  payable  to  the  deceased 
or  his  order,  may  be  indorsed  by  his  executor  or  administrator ;  and, 
generally  speaking,  there  is  no  mfference  between  an  indorsement  of  a 
note  by  the  deceased,  and  one  by  his  personal  representative.(t;) 

By  section  S  of  the  act  relative  to  "  voluntary  assiCTments  made 
pursuant  to  the  application  of  an  insolvent  and  his  creaitors,"(^)  ex- 
ecutors and  administrators  may  become  petitioning  creditors  for  the 
discharge  of  an  insolvent,  under  the  order  of  the  suirogate  to  whom 
they  niay  be  liable  to  account,  or  of  the  chancellor^  or  any  equity  judge 
hiving  jurisdiction  (now  of  a  justice  of  the  Supreme  Court  having  juiis* 
diction);  and  shall  be  chargeable  only  for  such  sum  as  they  shall 
actually  receive  on  the  dividend  of  the  insolvent's  estate. 

It  may  also  be  prbperly  noticed  in  this  place,  that  it  is  provided  by 
statute  that,  upon  the  death  of  any  master  to  whom  any  person  may 
have  been  bound  to  service  as  derk,  apprentice,  or  otherwise,  by  the 
county  superintendents  of  the  poor,  or  oy  the  overseers  of  tiie  poor, 
the  executors  or  administrators  of  such  master  may,  with  the  consent 
of  the  person  bound  to  service,  signified  in  writing,  and  acknowled^ 
before  a  justice  of  the  peace,  assign  the  contract  of  such  service  to  any 
other  person,  which  assignment  shall  vest  in  such  assignee  all  the 
rights  of  the  original  master,  and  render  him  subject  to  aU  his  obliga- 
tions.(x) 

If  the  person  so  bound  to  service  refuse  to  give  such  consent,  such 
assignment  may  be  made  under  the  sanction  of  an  order  of  the  Court 
of  General  Sessions  of  the  Peace,  (now  the  Court  of  Sessions,)  after 
fourteen  days'  notice  of  an  application  to  that  effect,  served  on  the 
apprentice,  his  parent,  or  guardian,  if  there  be  an^  in  the  county ;  and, 
when  so  made,  such  assij^ment  shall  be  as  vahd  and  effectual  as  if 
such  consent  had  been  given  in  manner  aforesaid.(i/) 

Whenever  a  power  ^  given,  if  a  personal  trust  and  confidence  be 
thereby  reposed  in  the  donee,  to  exercise  his  own  judgment  and  dis- 
cretion,  he  cannot  refer  the  power  to  the  execution  of  another,  for  dde- 
gains  non potest  delegare;  therefore,  where  a  power  of  sale  is  given  to 
executors,  they  cannot  sell  by  attomey.(2) 

!Q  Wma.  on  Exrs.  843,  and  cases  cited, 
u)  Wms.  on  Exrs.  843,  and  cases  cited ;   Van  Epps  y.  Van  Epps,  7  Paige,  339 ;  OampiMl 
T.  Johnatofif  1  Sand£  Ch.  Rep.  148 ;  4  Kent's  Comm.  438 ;  4th  ed.  476 ;  Ames  y.  Dowwmg^  1 
Bradf.  Snrr.  Bep.  321 ;  Bogerfy.  Bogtr^^  3  Wend.  603. 

iv)  Wms.  on  Ezra.  848 ;  1  Paraons  on  Ck>ntTact8,  206,  and  cases  dted. 
«;)  2  B.  a  16,  16 ;  3  R.  a  (6th  ed.)  91;  2  a  L.  1847,  ch.  280,  sec.  16,  p.  323. 
x)  2  B.  a  160;  3  R  a  (6th  ed.)  264.  (y)  Id.  161;  3  B.  a  (6th  ed.)  264-6. 

9)  Wms.  on  Ezn.  849 ;  Newton  y,  Brnnson^  3  Kernan,  687. 
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The  authority  of  a  special  administrator  or  collector  to  sell  or  alien- 
ate the  personal  j)ropertj  of  the  deceased,  is  expressly  limited  by  the 
terms  oi  his  appointment. 

By  section  24  of  the  Law  of  1887,(a)  under  the  direction  of  the 
surrogate,  he  may  sell  such  of  the  goods  of  the  deceased  as  shall  be 
deemed  necessary  for  the  preservation  and  benefit  of  the  estate,  after 
the  same  shall  haye  been  appraised. 

This  provision  is  a  restraint  upon  the  collector's  power  of  sale,  and 
a  sale  by  him  of  personal  property  belonging  to  the  estate  of  the  de- 
ceased would  not  be  valid,  except  in  pursuance  of  its  terms.  A  pur- 
chaser of  such  property  from  a  collector  would  not  be  safe  in  taking  a 
oonveyanoe,  without  seeing  that  the  surrogate's  direction  for  the  sale 
had  been  first  obtained. 

In  order  to  procure  the  surrogate's  direction  for  a  sale,  the  collector 
should  present  to  the  surrogate  a  written  application,  under  oath,  set- 
ting forth  a  description  of  the  ^oods,  a  sale  of  which  is  deemed  neces- 
sary for  the  preservation  and  benefit  of  the  estate,  and  the  cause  of 
such  necessity,  and  praying  his  direction  for  a  sale.  The  application 
IS  ex  parte  ;  but  the  surrogate  may,  in  his  discretion,  order  it  to  stand 
over,  and  require  notice  to  be  given  to  the  parties  in  interest,  that  they 
may  have  an  opportunity  to  be  heard  before  granting  its  prayer.  H!e 
may  also,  of  his  own  motion,  demand  other  evidence,  besides  the  oath 
of  the  collector,  of  the  necessity  of  the  sale.  The  direction  is  given  in 
the  form  of  an  order,  which  must  be  entered  in  the  surrogate's  minutes. 


CHAPTER    X. 

FUNERAL  CHARGES,  AND  PAYMENT  OF  DEBTS. 

OF  THE  DUTIES  OF  THE  EXECUTOR  OR  ADMINISTRATOR  IN  RESPECT  TO 
THB  DISCHARGE  OF  THE  FUNERAL  EXPENSES,  ACJD  THE  PAYMENT  OF 
THE  DEBTS  OF  THB  DECEASED ;  THB  LIABILITY  OF  THE  EXECUTOR  OR 
ADMINISTRATOR  TO  SUITS  FOR  DEBTS  OWING  BY  THE  DECEASED;  THE 
LIABILITY  OF  THE  ASSETS  TO  EXECUTIONS  UPON  JUDGMENTS  AGAINST 
THE  EXECUTOR  OR  ADMINISTRATOR,  AND  OF  ENFORCING  THB  PAY- 
MENT OF  THB  DEBTS,  BY  THE  EXECUTOR  OR  ADMINISTRATOR,  BY  PRO- 
CEEDINGS IN  THB  SURROGATE'S  COURT. 

In  treating  of  this  branch  of  the  subject,  this  work  proposes  to  con- 
sider the  liability  of  the  executor  or  administrator  for  the  funeral 
charges  of  the  deceased,  the  statutory  directions  for  the  payment  of  the 
debts  of  the  deceased,  and  the  provisions  declaring  the  liability  of  the 
estate,  and  governing  the  prosecution  and  limitation  of  actions  against 
executors  and  administrators,  as  well  as  those  regulating  proceedings 
in  the  Surrogate's  Court  to  compel  payment. 

(a)  a  L.  1837,  629;  3  R.  &  (6th  ed.)  161,  sec.  39. 
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OF  THE  OBDBB  OF  THB  PAYMENT  OF  THE  DEBTS,  AND  HBBBWITH  OF  THE 

FUNBBAL. 

The  following  sectioDS  of  the  statutes  prescribe  the  duty  of  the  ex- 
ecutor or  admiuistrator  in  resi)ect  to  the  paymeDt  of  the  aebts  of  the 
deceased,  and  the  order  in  which  such  debts  are  to  be  paid : — 

Sec.  27.  Every  executor  and  administrator  shall  proceed  with  dili- 
^nce  to  pa;  the  debts  of  the  deceased,  and  shall  pay  the  same  accord- 
ing  to  the  following  order  of  classes : — 

1.  Debts  entitled  to  a  preference,  under  the  laws  of  the  TTnited 
States ; 

2.  Taxes  assessed  upon  the  estate  of  the  deceased,  previous  to  his 
death; 

S.  Judgments  docketed  and  decrees  enrolled  against  the  deoeaaed, 
according  to  the  priority  thereof  respectively ; 

4.  All  recognizances,  bonds,  sealed  instruments,  notes,  bills  and  un* 
liquidated  demands  and  account8.(a) 

Sec.  28.  No  preference  shall  be  given  in  the  payment  of  any  debt 
over  other  debts  of  the  same  class,  except  those  specified  in  the  third 
class,  nor  shall  a  debt  due  and  payable,  be  entitled  to  pieferenoe  over 
debts  not  due ;  nor  shall  the  commencement  of  a  suit  lor  the  recovery 
of  any  debt,  or  the  obtaining  a  judgment  thereon  against  the  executor 
or  administrator,  entitle  such  debt  to  any  preference  over  others  of  the 
same  dass.^) 

Sec.  29.  jDebts  not  due,  may  be  paid  by  an  executor  or  administra- 
tor according  to  the  class  to  which  they  may  belong,  after  deducting  a 
rebate  of  legal  interest  upon  the  sum  paid  for  the  time  unexpired. 

Sec.  80.  Preference  may  be  given  by  the  surrogate,  to  rents  due  or 
accruing  upon  leases  held  by  the  testator  or  intestate  at  the  time  of  his 
death,  over  debts  of  the  fourth  class,  whenever  it  shall  be  made  to  ap- 
pear, to  his  satis&ction,  that  such  preference  will  benefit  the  estate  of 
such  testator  or  intestate.(a) 

Sec.  7.  In  all  cases  in  wmch  a  record  of  judgment  shall  be  filed  and 
docketed  within  one  year  after  the  death  of  the  partv  against  whom 
such  judgment  was  obtained,  a  si^gestion  of  such  aeath,  if  it  happened 
before  judgment  rendered,  ^all  be  entered  on  the  record,  and  if  after 
judgment  rendered,  the  &ct  shall  be  certified  on  the  back  of  such 
record  by  the  attorney  filing  the  same.  Such  judgment  shall  not  bind 
the  real  estate  which  such  party  shall  have  had  at  the  time  of  his 
death,  but  shall  be  considered  as  a  debt  to  be  paid  in  the  usual  course 
of  administration.(&) 

Sec.  8.  If  a  verdict  has  been  rendered  before  the  death  of  such  party, 
upon  which  proceedings  shall  be  stayed  by  a  bill  of  exceptions,  or  by 
any  order  of  the  court,  or  any  officer  thereof,  the  court  may  authorize 
the  filing  and  docketing  a  record  of  judgment  within  one  year  after 
the  death  of  such  party,  subject  to'  the  power  of  the  court  to  vacate 
the  same.(i) 


I 


a)  2  B.  a  87 ;  3  B.  S.  (6th  ed.)  174,  sees.  31-2-^-4. 
>)  2  B.  &  369,  360;  3  B.  S.  (5Ui  ecL)  638,  sees.  8,  9. 
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09  THE   EXPENSES  OF  THE  FUNERAL  OF  THE   DECEASED,  AND  THEIB 

PATMENTj 

The  statute,  it  will  be  observed,  does  not  make  pToyision  for  any 
allovrance  for  the  funeral  ezpenaeB  of  the  deceased.  The  reasonable 
fiineral  expenses  are,  however,  to  be  paid  in  fiill,  in  preference  to  all 
other  daims  against  the  estate.  The  payment  of  the  funeral  diarges 
may  be  made  by  an  exeoutor,  even  before  probate ;  for,  as  will  be 
xeiiiembered,(c)  it  is  expressly  excepted  firom  the  statute  prohibiting 
an  executor  fiom  disposmg  o^  or  interfering  with,  the  estate  of  the  de- 
eeased  before  letters  testamentary  are  granted.  And,  on  an  aocounV 
ing  of  an  executor  or  administrator,  as  will  herei^r  appear,  (t^)  he  is 
both  permitted  and  required  to  produce  vouchers  for  all  lunersd  cnargea. 
The  executor  or  aduninistrator  must  bury  the  deceased  in  a  manner 
suitable  to  the  estate  he  leaves  behind  him.(e)  "  Funeral  expenses,'' 
Bays  Lord  C!oke,(/)  "according  to  the  degree  and  quality  of  the  de- 
ceased, are  to  be  idiowed  of  the  goods  of  the  deceased  before  any  debt 
or  duty  whatsoever.  But  tiie  executor  or  administrator  is  not  justified 
in  incurring  such  as  are  extravagant,  even  as  it  respects  legatees  or 
next  of  kin  entitled  in  distribution.r$p)  Nor,  as  against  creditors,  shall 
he  be  warranted  in  more  than  are  absolutely  necessary.'X^) 

If  there  be  any  reason  to  suspect  that  tb  e  estate  will  ultimately  prove 
insolvent,  then  any  unnecessary  funeral  expenses  will  be  at  the  personal 
risk  of  those  who  authorized  it(»)  The  rule  appears  to  be,  that  the  ex- 
ecutor is  entitled  to  be  allowed  the  reasonable  expenses  of  the  funeral, 
according  to  the  testator's  condition  in  life ;  ana  if  he  exceeds  those, 
he  is  to  take  the  chance  of  the  estate  turning  out  insolvent  No  pre- 
cise sum  can  be  fixed  to  govern  executors  in  all  cases.  It  must  obvi- 
ously vary  in  every  instance,  not  only  with  the  station  in  life  of  each 
particular  testator,  but  also  with  the  price  of  the  requisite  articles  at 
the  particular  plaoe.(y) 

As  against  persons  other  than  creditors,  such  expenses  may  be  in- 
curred as  will  bury  the  deceased  according  to  the  station  he  occupied 
in  life.(t)  In  Wood  r.  Vandenburgh^{l)  Chmcellor  Walworth  held,  that 
the  amount  paid  for  the  erection  of  a  suitable  headstone  at  the  de- 
cedent's grave,  may  properly  be  considered  as  a  part  of  his  funeral 
expenses,  in  a  case  where  the  rights  of  creditors  cannot  be  defeated 
thereby. 

With  respect  to  the  liability  of  the  executor  or  administrator  to  the 
expenses  or  the  fkmeral  of  the  deceased,  it  appears  to  be  clear  that|  if 

(e)  866  011(6^11.238;  ilLan;  8  R.  a  (6th  6d.)  166^  866. 16. 
id)  Boepoet,  oh.  12;  S  R.  &  92;  3  R.  &  (6th  ed.)  179,  leo.  60  [sea  64]. 
U)  2  BkudL  Gomm.  608.  (/)  3  Inst  202. 

hf)  See  SUukpdU  y.  StackpdU,  4  Bow.  P.  0.  227. 

{h)  See  Sh/eUqfs  com,  1  Salk.  296;  4  Buma'  B.  L.  (8th  ed.)  348;  Comheib.  342;  ToU.  on 
Xzn.  246;  Wm&  on  Bzn.  871;  11  Berg. and  RawL  204;  14  Id.  64. 

ft)  Bancock  y.  Po^bnyore^  1  Barn,  and  AdoL  260. 
J)  "£»i0ar«by..e^li0ar(ff  2Crompt  andlL  612;  A  CX,  4  l^wh.  438.    See,  abo^  JiteifS 
T.  Ward,  2  Soott,  396.'*    WnUL  on  Ezra.  873. 

(ft)  Ifatthewa  on  Exra.  69;  Wma.  on  Bzn.  (4th  ed.)  874^  and  caaea  cited;  Appeal  of 
MeGUnsey,  14  Serg.  and  RawL  64;  FUniOum^s  ^PP^  11  Berg,  and  Rawl.  16. 
(0  6  Paige^  277,  286. 
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asi  ezee:pcr  or  adzLlrisCia^  fijr  the  fimoal,  crntifies  or 

adopts  tL^  sictA  of  azsctber  ponr  who  }am  gcrea  sodEi  atdeia^  lie  makes 
ihaseil liable  mdrridaallT,  vA  xloc  ui  bis  n  ina  iifiiiii  dtjoncter,  for 
tLe  f«0Otiable  ezpeneoL '  Acd  EotwidMUaiUBg  ilBtf  gpaaaHj  speak- 
ingr  aa  adzninbtnttcs' k  act  bcRxiui.  «i  stt^  l^^is  aciB  done  fa^ 
letteis  Off  adminiatialioa  wevs  obcaiDed,  jefc  it  dboaki  aeem  dnt  i^  be- 
fi»e  taking  <Mii  letten^  lie  giY«i  <xdea^  or  twirtinnw  die  ofden  wluch 
acotLer  ij^soa  has  eireii,  Ibr  tibe  fooecil  of  thedeoeasBd,  lie  will  be 
dierebjr  boaiid,  after  &  luB  beoooie  admin^ 

weaned  under  mtchardessJm)  Bet  in  all  fLftwhaedie  execntor  or 
sidministiztar  has  lendered  hTTTWplf  penooallj  liable  ftr  the  Saneal 
exfeuseSf  to  the  extant  aft  least  that  the j  are  reaaonahle^  ibey  aze  still 
a  diange  acaiDst  the  ertateL 

Where  the  exeeotor  or  adndnistiator  has  neiths  given  nor  adofrted 
SDj  directk>ia  br  the  burial,  bat  he  is  sou^t  to  be  diaiged  on  an  im- 
plied contract  anang  out  of  his  aitnatioii,  with  refigence  to  hk  chano- 
ter  and  die  estate  of  the  deceased,  it  seems  diat|  if  he  has  assets^  he  is 
liable  upon  an  implied  praniae  to  either  the  undertaker,  or  the  pezson 
giring  the  order  and  paying  for  die  fonenl,  to  pay  the  reasanable 
expenses  of  the  banal,  smtable  to  the  decedoita  de^ee  and  dream- 
stances  ;(n)  and  diat  the  law  implies  a  oontract^  in  mh  a  case,  on  die 
jKfft  of  the  execotor  wbo  has  aaselB^  jKraona%,  and  n^ 
five  charaeter.{o) 

nXBlB  DT7B  TO  THE  USIIXD  STATTR 

With  respect  to  debts  incloded  in  the  first  of  die  above  order  of 
classes,  the  laws  of  Congress  proyide(p)  that^  where  the  estate  of  any 
deceased  debtor,  in  the  hands  of  executors  or  administrators,  shall  be 
insofficient  to  pay  all  the  debts  doe  firran  the  deoeased,  the  debt  due  to 
the  United  StfiOes  shall  be  fiist  satisfied ;  and  faidier,(;)  that  where  any 
estate,  in  the  hands  of  execotois  or  administrators,  diall  be  insufficient 
to  pay  all  the  debts  due  from  the  deceased,  die  debt  or  debts  due  to 
the  U  nited  States,  on  any  bond  or  bonds  for  the  payment  of  dutiea^ 
shall  be  fiist  satisfied.  And  any  executor  or  administrator  who  shall 
pay  any  debt  due  by  the  person  or  estate  fiom  whom,  or  for  which, 
they  are  acting,  previous  to  the  debt  or  debts  due  to  the  United  States 
from  such  person  or  estate  being  first  duly  satisfied  and  naid,  shall  be- 
come answerable,  in  his  own  person  or  estate,  for  the  debt  or  debts  so 
due  to  the  United  States^  or  so  much  diereof  as  may  remain  due  and 
unpaid ;  and  actions  or  suits  at  law  may  be  commenced  against  him 
for  the  recovery  of  the  said  debt  or  debts,  or  so  much  diereof  as  m^ 
remain  due  ana  unpaid,  in  die  proper  court  having  cognizance  diereof: 
Provided,  that  if  the  principal  in  any  bond,  which  sh^l  be  given  to  the 
United  States  for  duties  on  goods,  wares,  or  merehandise  imported,  or 
other  penalty,  either  by  himself  or  his  factor,  agent,  or  other  person 
for  him,  shall  be  insolvent ;  or  iJ^  such  principal  being  deceased,  his  or 

(m)  WroB.  on  Ezn.  1621,  and  cases  dted. 
In)  See  Wma.  on  Exn.  1621-2-3-i;  ICatthews  on  Exn.  68. 

(o)  See  TV^imB  y,  Eeyman^  3  Camp.  298;  Bogen  y.  Ptice^  3  Tonngeand  Jerr.  28;  Haykr 
T.  Moaif  2  ICeea.  and  Wela.  56;  Wma.  on  Bzib.  1622-3-i. 
ip)  2lAWBorU.a694»aea6.  (z)  SLawBofU.  &  136,  aec.65. 
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her  estate  and  effects,  which  shall  come  to  the  hands  of  his  or  her 
ezecutois  or  administrators,  shall  be  insufficient  to  pay  his  or  her 
debts ;  and  if,  in  either  of  the  said  cases,  any  surety  on  tne  said  bond 
or  bonds,  or  the  executors  or  administrators  of  such  surety,. shall  pay 
the  United  States  the  money  due  upon  said  bond  or  bonds,  such  surety, 
his  or  her  executors  or  administrators,  shall  have  and  enjoy  the  like 
advantage,  priority,  or  preference,  for  the  recovery  and  receipt  of  the 
said  moneys  out  of  the  estate  and  effects  of  such  insolvent  or  deceased 
principal,  as  are  reserved  and  secured  to  the  United  States :  and  shall 
and  may  bring  and  maintain  a  suitor  suits  on  the  said  bond  or  bonds,. 
in  law  or  equity,  in  his,  her,  or  their  own  name  or  names,  for  the 
moneys  paid  thereon. 

Under  these  provisions  of  the  acts  of  Congress,  the  priority  of  the 
United  States  extends  as  well  to  debts  by  bonds  which  are  payable 
after  the  decease  of  the  obligor,  as  to  those  actually  due  or  payable  at 
the  period  thereo£(r) 

TAXES,  AND  HEBBWITH  OF  ASSESSMENTS. 

By  the  second  subdivision  of  the  stfitute,  taxes  assessed  upon  the 
estate  of  the  deceased  previous  to  his  death,  are  entitled  to  a  priority 
in  payment  out  of  his  personal  property  next  after  debts  due  the  Unit^ 
States.  In  the  common  case,  such  taxes  are  a  lien  upon  the  real  estate 
of  the  deceased,  and  upon  that  only.  The  personal  property  of  the 
deceased  is  thus  made  applicable  to  the  relief  of  his  real  estate.  And 
so,  with  assessments  levied  by  a  municipal  corporation  uj)on  the  real 
estate  of  the  deceased,  such  assessments,  conmmed  previous  to  his 
death,  although  a  lien  upon  the  land,  are  payable  out  of  the  personal 
property  of  the  decedent.  But  in  the  latter  case  the  assessment  ranks, 
among  the  simple  contract  debts  of  the  testator,  in  the  fourth  dass  in 
the  order  of  payment,  and  is  not  entifled  to  any  preference.(tf) 

JUDGICBNTS  AND  DEOBEEa 

Debts  by  judgment,  or  decree,  by  the  statute  ordered  to  be  paid  in 
the  third  class,  are  entitled  to  preference  in  payment  out  of  tiie  per- 
sonal estate  of  the  deceased  debtor,  according  to  die  priority  in  point  of 
time  of  docketing  the  judgment,  or  of  enrolfing  the  decree ;  and  with- 
out reference  to  any  supposed  lien  of  the  judgment  or  decree  upon  the 
real  estate  of  the  decedent.(Q  That  this  is  so,  is  evident  from  the  fSact 
that  a  prior  decree,  under  the  practice  previous  to  the  Code,  if  enrolled, 
although  it  was  not  docketed  so  as  to  make  it  a  lien  upon  real  estate, 
was  to  be  paid  in  preference  to  a  younger  judgment  which  was  dockr 
eted,  and  which  might,  therefore,  be  a  lien  on  the  decedent's  real  estate, 
if  he  had  any  within  the  jurisdiction  of  the  court  A  judmient  which 
had  been  docketed,  or  a  decree  which  had  been  enrollea,  more  than 
ten  vears  before  the  death  of  the  decedent,  was,  therefore,  entitled  to  be 

Saia  out  of  his  personal  estate,  in  preference  to  a  junior  judgment  or 
ecree  which  had  been  obtained  within  the  ten  years. 

M  The  UnUed  Statta  y.  The  State  Bank  o/Korih  CaroUnOf  6  Peter's  Bep.  29. 
\s)  See  Seabwy  t.  Bowen,  3  Bradf.  Surr.  Bep.  207* 
AinaUe  y.  Baddiff,  *l  Paige,  439. 
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Thus,  iaAtfuHe  r.  BadeUfffji)  wberethe  deoedeiit  died  insolYent  and 
intestate,  leading  sevenloatstaiiding  and  mnatiafie^ 
liim,  two  of  wli£li  weie  do^eted  moie  than  ten  yean  DrevioaB  to  his 
death,  and  the  others  within  that  period :  it  was  held,  tnat  the  owners 
of  the  judgments  were  to  be  paid  oat  or  the  personal  assets  of  the  in- 
testate  in  the  hands  of  his  administrator,  according  to  the  prioritieB  in 
the  times  of  docketing  their  lefipeetive  judgments^  without  r^aid  to 
the  ftct  of  some  of  the  judgments  having  oeen  docketed  more^  and 
some  lesB^  than  ten  yean. 

By  the  common  law,  one  judgment  against  the  decedent  had  no 
prefaence  over  another  judgment^  in  payment  out  of  his  personal 
estate,  provided  both  were  docketed  at  the  time  of  his  death.  And 
his  personal  representative  had  the  right  to  retain  for  a  junior  judg- 
ment due  to  himself,  or  to  give  a  preference  to  cme  judgment  credik^ 
over  another,  without  leirard  to  any  priority,  in  point  <^  time,  of  the 
docketing  of  their  se^^ndgm^tT;  iml^  8oS«  proceediigs  had 
taken  place,  subseauent  to  the  death  of  the  deoedent|  by  which  one 
judgment  creditor  had  obtained  a  preference  over  others  of  the  same 
class,  and  the  preference  which  the  common  law  gave  to  judgment 
debts  over  debts  of  speciality,  or  debts  by  simple  contract,  was  not 
founded  upon  any  supposed  hen  of  the  judgment  upon  the  real  estate  of 
the  decedent :  for  the  prdTerence  extended  to  the  judgments  of  all  the 
inferior  courts  oX.  record  in  England,  and  to  decrees  in  chancery,  which 
were  not  liens  upon  real  e8tate.(t;)    But  the  rule  as  to  prdTerences  in 

Savment  was  founded  upon  the  common  law  principle  that  a  specialty 
CDt  was  a  debt  of  a  higner  nature  than  a  debt  by  smiple  contract,  and 
that  a  debt  of  record  was  of  a  higher  nature  thw  either.(u;) 

Under  the  provision  of  the  statute  allowing  preference  to  judgments 
against  the  deceased,  it  is  not  necessary,  to  entitle  a  judgment  against 
a  deceased  person  to  priority,  that  it  should  be  a  judgment  of  a  court 
of  record.  A  judgment  against  the  deceased  in  a  Justice's  Court,  a 
Justice's  Court  of  a  citv,  or  in  the  Marine  or  in  one  of  the  District 
Courts  of  the  citv  of  New  York,  if  a  transcript  of  the  judgment  has 
been  filed,  imd  me  judgment  docketed  with  the  county  clerk  pursuant 
to  the  provisions  of  the  Code,(x)  in  the  lifetime  of  the  deceased,  is 
without  doubt  within  this  provision  of  the  statute,  and  entitled  to  a 
preference.  The  statute  gives  the  preference  to  all  "  judgments,"(iy|^  pro- 
vided  they  are  docketed;  but  thev  must  be  docketed  in  the  lifetime 
of  the  deceased,  in  order  to  entitle  them  to  precedence  over  other  debts. 
If  a  judgment  in  a  Justice's  Court  against  tiie  deceased  has  not  been 
docketed  in  his  lifetime,  it  is  not  entitled  to  any  preference ;  but  the 
claim  must  take  its  place  among  the  debts  included  in  the  fourth  dass 
in  the  order  of  payment.  («) 

It  seems  that  it  is  a  matter  of  question,  whether  judgments  recovered 
in  the  Circuit  and  District  Courts  of  the  United  States  in  this  state 

(«)  t  Paige,  489.  (0)  Wma  on  Ezn.  666,  862. 

(to)  7  Paige,  447;  Bkumton y.  WfiuoTy  1  Bradf  Soir.  Bepi  343. 
m  Code,  8608.  68  and  68.  {ji)  1  Bume^,  SSL 

(s)  SUvtMon  y.  Weiaaer^  I  Brad£  Smr.  Bep.  848.     See,  alao,  OmvfQiy  agst  Biilch^  9 
Barb.  878. 


come  within  this  proTiaion  of  the  8tatute.(a)  Such  judgments  are  a 
Ben  upon  the  lanoa  of  the  judgment  debtor  within  the  re^ective  dis- 
tricts,(&)  and  executions  issue  t£ereon  with  the  same  effect  as  on  judg- 
ments obtained  in  the  courts  of  this  state ;  and  otherwise,  generally 
speaking,  they  have  the  same  incidents  as  the  latter  judgments.  It  is 
hazarding  little  to  presume  that  such  judgments  recovered  in  the  life- 
tune  of  the  deceased  are  entitled,  under  the  statute,  to  priority  of  pay- 
ment 

A  judgment  against  a  surety  on  a  stipulation  in  admiralty,  recovered 
after  the  death  of  the  stipulator,  is  not,  however,  entitled  to  priority  of 
payment  out  of  his  assets.  The  above  provision  of  the  statute  author- 
izing judgments,  in  certain  cases,  to  be  entered  against  the  deceased 
after  his  death,  and  declaring  that  such  judgments  shall  not  bind  the 
j:eal  estate,  but  be  considered  as  debts  payable  in  the  usual  course  of 
administration,  relates  to  judgments  in  the  courts  of  this  state  only .(c) 

The  provision  of  the  statute  under  consideration  does  not  refer  to 
foreign  judgments,  nor  to  judgments  recovered  in  the  courts  of  the 
oth^  states  of  the  United  States.  A  judgment  recovered  in  another 
state  has  no  greater  force,  in  respect  to  the  distribution  of  the  assets 
of  a  deceased  person,  than  a  foreign  judgment.  Neither  at  common 
law,  nor  under  the  statutes  of  this  state,  have  judgments  recovered  in 
another  state  any  title  to  priority  of  payment  over  simple  contract 
debts.  Creditors  claiming  on  such  judgments,  must  come  in  with  the 
creditors  of  the  deceased  described  in  the  fourth  class  of  this  section 
of  the  statute.(c2) 

It  should  be  observed  that  the  executor  or  administrator  is  bound, 
as  &r  as  he  has  assets,  to  satisfy  all  judgments  recovered  against  the 
testator  or  intestate,  according  to  the  priority  thereof  respectively,  with- 
out regard  to  the  circumstance  whether  a  jud^ent  was  founded  on  a 
cause  of  action  which  would  not  have  survived  his  death.  Thus, 
although  an  executor  is  not  liable  to  be  sued  for  an  escape  permitted  by 
his  testator  ;(e)  yet,  if  judgment  was  recovered  for  such  escape  against 
him  in  his  lifetime,  his  executor  is  liable  upon  the  judgment.(/) 

The  executor  or  administrator  is  bound  to  ascertain  the  claims  against 
the  deceased  entitled  to  a  priority  of  payment  under  the  statute,  and 
will  not  be  justified  in  depending  upon  the  presentation  to  him  of  such 
preferred  claims  under  the  notice  for  the  exhibition  of  claims  provided 
for  bj  law,  and  presently  to  be  treated  of.  And  if  he  pay  deots  of  an 
inferior  class  whilst  debts  of  a  prior  class  remain  unpaid,  or  if  he  pay 
a  junior  judgment  against  the  deceased  and  prior  judgments  are  un- 
satisfied, or  if  he  apply  the  assets  to  the  payment  of  debts  of  the  fourth 
class,  leaving  unpaid  any  claim  belonging  to  either  of  the  first  three 
classes,  he  commits  what  is  termed  a  devasiavii,  and  will  become  per- 
sonally liable  for  any  deficiency  of  the  assets  to  satisfy  the  claims  enti- 
tled to  such  preference  in  payment. 


(a)  See  Bemes  r.  Wrisser^  2  Bradf.  Surr.  Bep.  212. 
(fi^  See  MgrnhaUfMi  Comglmu  Y.  Ewgriaont  6  Palge^  4St. 
(e)  See  Bttmu  y.  Weimar,  %  Baid£  Suit.  Bep.  212. 

;<Q  Browm  ▼.  Th$  BMic  AAnkiMrokor,  2  Bi»d£  Son.  B^.  103. 

e)  SeeiK^  p.  320.  (/)  WAOoerw t.  Qw^,  Pyer,  328  %  b.;  Wma. onSzro.  148a 
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OF  THE  PBEFEEEKGE  TO  BE  GIVEN  TO  THE  PAYMENT  OF  RENT  ON  TiEAfiEB- 

By  the  above  section,  numbered  30,  (2  R  S.  87,)  tbe  snrrogate  msj 
^ve  preference  to  tbe  payment  of  rent  on  leases  held  by  the  testator  or 
intestate  over  debts  of  the  fourth  class,  upon  its  appearing  to  his  satis- 
&ction  that  such  preference  will  benefit  the  estate.  If  the  deceased 
owned  any  leases,  and  the  executor  or  administrator  be  of  opinion  that 
it  will  benefit  the  estate  to  hold  on  to  them,  and  doubt  the  sufficiency 
of  the  assets  to  pay  all  the  debts,  he  should  apply  to  the  surrogate  fi>T 
an  order  giving  preference  to  the  payment  of  the  rents  on  sucn  leases 
according  to  this  section.  The  application  should  be  in  writing.  It 
should  set  forth,  to  the  best  of  the  applicant's  knowledge,  the  situation 
of  the  estate  of  the  deceased  in  respect  to  its  sufficiency  for  the  pay- 
ment of  the  debts,  the  terms  and  conditions,  and  the  estimated  value  of 
the  leases,  and  the  necessity  which  may  exist  for  granting  an  order  for 
preference,  such  as  the  danger  of  proceedings  on  the  part  of  the  lessor, 
or  whatever  else  may  constitute  the  immediate  cause  for  the  applica- 
tion. The  surrogate  will  doubtless  require  the  application  to  be  under 
oath,  and  may  deem  other  evidence  necessary  before  allowing  the  pre- 
ference. The  proceeding,  however,  is  entirely  ex  parte,  as  it  woula  be 
impracticable  to  give  notice  of  it  to  every  persom  interested  in  the 
estate.  If  it  be  made  to  appear,  to  the  satis&ction  of  the  surrogate,  that 
the  preference  asked  for  will  benefit  the  estate,  an  order  allowing  the 
same  must  be  entered  in  the  minutes. 

The  surrogate,  upon  an  accounting  by  administrators  before  him,  on 
the  application  of  creditors,  is  authorized,  under  this  section  of  the 
statute,  to  give  a  preference  to  a  charge  made  by  the  administrators  for 
rent  paid  on  a  lease  of  premises  held  by  the  intestate,  if  it  appears  to 
his  satis&ction  that  such  preference  will  benefit  the  estate.(^)  Bent 
due  from  the  testator  upon  a  church  pew  is  not,  however,  a  preferred 
debt  under  this  provision  of  the  statutes,  unless  it  is  rent  due  upon  a 
term  of  years  in  such  pew,  which  belongs  to  the  executors  or  adminis- 
trators as  a  part  of  the  personal  estate  of  the  testator  or  intestate.(A) 

AS  TO  WHAT  CLAIMS  UPON  THE  DECEASED  SUEVIVB  AOAlNST  THE  EX- 
EOUTOE  OB  ADMINISTRATOR,  AND  OF  THE  LIABILITY  OF  THE  EXECU- 
TOR OR  ADMINISTRATOR  UPON  THE  ACTS  OF  THE  DECEASED. 

The  general  rule  has  been  established  from  very  early  times,  with 
respect  to  such  personal  claims  as  are  founded  upon  any  obligation, 
contract^  debt,  covenant,  or  other  duty,  that  the  right  of  action,  on 
which  the  testator  or  intestate  might  have  been  sued  in  his  lifetime, 
survives  his  death,  and  is  enforceable  against  his  executor  or  adminis- 
trator.(i)  Therefore,  it  is  clear  that  the  executors  or  administrators 
are  answerable,  as  fistr  as  they  have  assets,  for  debts  of  every  descrip 
tion  due  from  the  deceased,  either  debts  of  record,  as  judgments  or  re- 
cognizances ;  or  debts  due  on  special  contract,  as  for  rent,  or  on  bonds. 


(gr)  Ebvey  y.  SmUhf  1  Barb.  Sap.  Gt  Rep.  3*72. 

{h)  Johnson  t.  OorbeU,  11  Paige,  266. 

(0  Tonchs.  482;  1  Saund.  216  a^  note  (1)  to  WheaOey  y.  Lane.  It  was  said  bj  WDles^ 
0.  J.,  in  SoOen  y.  Lawrence,  (Willes,  421,)  that  *' actions  on  the  case  for  all  sorts  of  debts 
and  dutiee  are  now  daily  brought  against  exeontora,  though  this  was  formerly  doubted.  Bat 
the  law  has  been  now  so  settled  at  least  150  yean." 
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coyenants  and  the  like,  under  seal ;  or  debts  on  simple  eontract,  as 
notes  unsealed,  and  promises,  not  in  writing,  either  expressed  or  im- 

plied.01 

The  Kevised  Statutes  expressly  provide  that  actions  of  account,  and 
all  other  actions  upon  contract,  may  be  maintained  against  executors 
in  all  cases  in  which  the  same  might  have  been  maintained  against 
their  respective  testators.  And  that  administrators  shall  answer  and 
be  accountable  to  others  to  whom  the  intestate  was  holden  or  bound, 
in  the  same  manner  as  executors.(A;) 

"  The  executors  or  administrators  so  completely  represent  their  testa- 
tor or  intestate,  with  respect  to  the  liabilities  above  mentioned,  that 
every  bond,  or  covenant,  or  contract  of  the  deceased  includes  them, 
although  they  are  not  named  in  the  terms  of  it  :^0  for  the  executors 
or  administrators  of  every  person  are  implied  in  mmsel£(m) 

^'It  is  clear,  also,  that  in  many  cases  a  liabili^  may  accrue  against 
the  executor  or  administrator,  after  the  death  ot  the  testator  or  intes- 
tate, upon  a  contract  made  in  his  lifetime,  although  the  executor  or 
adniinistrator  be  not  named  therein.  Thus,  the  executor  is  liable  upon 
a  bond  which  becomes  due,  or  a  note  payable  subseqently  to  the  death 
of  the  testator.(n)  So,  if  A.  is  bouna  to  build  a  house  for  B.  before 
such  a  time,  and  A.  dies  before  the  time,  his  executors  are  bound  to 
perform  this  contract  "(o) 

"The  proposition,  however,  that  executors  or  administrators  are 
liable  upon  every  contract  of  the  deceased,  although  they  be  not 
named,  must  be  understood  as  not  extending  to  cases  where  the  con- 
tract is  personal  to  the  testator  or  intestate ;  for,  in  such  instances,  no 
liability  attaches  upon  the  executors  or  administrators,  unless  a  breach 
was  incurred  in  the  lifetime  of  the  deceased.(27)  Thus,  if  an  author 
undertakes  to  compose  a  work,  and  dies  before  completing  it,  his  ex- 
ecutors are  discharged  from  this  contract;  for  the  undertaking  is 
merely  personal  in  its  nature,  and,  by  the  intervention  of  the  con- 
tractor's death,  has  become  impossible  to  be  performed.(2^  So,  a  cove- 
nant by  a  master  for  the  instruction  of  his  apprentices  is  personal  to 
the  master,  and  his  executors  are  not  liable  upon  it(r) 

0)  "Baa  Abr.  Exors.  (P,);  1  Com.  Dig.  Admor.  (B,)  14."    Wzna.  on  Ezra.  165T. 

W  2  R  S.  113;  3  B.  &  (5th  ed.)  201,  sees  2,  3. 

P)  ••  Wentw.  Off.  Ex.  (14th  ed.)  ch.  11,  p.  239,  243." 

(m)  "By  Lord  Maoclesfleld  in  Byde  y.  Skinner^  2  P.  Wm&  191 ;  ffartffood  y.  JTtSuzrd;  2 
ICod.  265."    WnuL  on  Ezra.  1559.  (»)  Toller,  463. 

(o)  "  Quick  y.  LudborroWj  3  BulBtr.  30,  by  Coke,  0.  J.  In  the  recent  case  of  Gordon  y. 
CdLverif  (2  Sim.  253 ;  4  Boas.  Chan.  Caa.  581,)  A.,  on  taking  B.  as  a  clerk,  took  a  bond  from 
him  and  a  aorety,  to  aecore  his  daly  accounting  for  hia  reoeipta.  No  time  was  fixed  for  the 
oontinnanoe  of  tiie  aeryioe^  but  it  waa  to  be  determinable  at  the  option  of  either  party.  The 
surety  died.  Hia  ezecutriz  gaye  notice  to  A^  that  she  ahould  no  longer  consider  heraelf 
liable  on  the  bond.  A.  read  Uie  notice  to  B.  and  required  him  to  ezecute  a  new  bond,  with 
another  aurety,  which  waa  done.  Then  B.  died,  and  deflcienciea  were  found  In  his  accounts, 
sobaequent  to  the  notice.  And  it  waa  held,  that  the  ezecutriz  of  the  aurety  had  no  equity 
to  support  an  injunction  to  restrain  an  action  on  the  bond."  Wma.  on  Ezrs.  1560.  See, 
also,  MacUer  y.  Frith,  6  Wend.  103. 

(P)  "  ^V^  ▼•  The  Dean  of  Windsor,  Oro.  Eliz.  563.  See  the  remark  of  Parke,  B.,  m  Siboni 
▼.  Kirkmcm,  1  Meea.  and  Wela.  423." 

is)  '^Mar^aU  y.  BooadhMrst,  1  Tyrwh.  349,  by  Lord  Lyndhurst" 

(r)  "  JSonfer  y.  JBmfield,  Bott  P.  L.  (6th  ed.)  pi.  696,:  8.  a,  2  Stra.  1266."  Wma.  on 
1560. 
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''  Willi  regard  to  the  liability  of  an  ezecotor  in  lespeci  of  the  tar- 
tioiis  acts  of  the  deoeaaecL  it  was  a  principle  of  the  oonrnKHi  law,  tliat 
if  an  injaiy  ^as  done  either  to  the  person  or  property  of  another,  for 
which  damages  only  could  be  recoyeied  in  sabsiactiony  the  action  died 
with  the  person  by  whom  the  wrong  was  conunitted.(»)  And  i^  this 
day,  (unless  the  case  Mis  within  the  provisions  of  the  statutes  pre- 
senUy  to  be  mentioned,XO  where  the  cause  of  action  is  foonded  npo^i 
any  malfeasance  or  misfeasance^  is  a  tort^  or  arises  ex  ddido^  such  as 
&]se  imprisonment,  assault  and  batteiy,  slander,  deceit|  and  in  many 
other  cases  of  the  like  kind,  where  the  statement  of  the  cause  of  action 
imputes  a  tort  done  either  to  the  person  or  property  oi  another,  and 
the  defence  must  be  not  guilty,  the  rule  is,  actio  personalis  mimtur  cum 
persona;  and  if  the  peison  by  whom  the  injury  was  committed  diefl^ 
no  action  of  that  kind  can  be  brought  against  his  executor  or  adminis- 
trator.(w) 

'^  Accordingly,  no  action  lies  against  an  executor  or  administrator 
on  a  penal  statute.(i;)  So,  if  a  man  served  with  a  subpoena^  and  havine 
had  his  expenses  tendered  to  him,  neglects  to  appear  as  a  witness^  and 
dies,  no  action  lies  a^nst  his  executor  or  administrator.(ti7) 

^'  Again,  if  a  shenJST,  jailer,  or  keeper  of  a  prison,  suflSsr  one  in  exe- 
cution for  debt  or  damages  to  escape,  though  hereby  the  party,  at 
whose  suit  the  executien  was,  be  entitled  not  only  to  an  action  upon 
the  case  against  such  of&cer  by  the  common  law,  but  also  to  an  action 
of  debt  by  statute,(a;)  or  of  trespass  on  the  case,  also  by  statute  ;(y)  vet 
if  the  officer  die,  no  action  lies  against  his  executor  fi>r  the  same,  oe- 
cause  the  suffering  the  escape  was  a  wrong  of  the  nature  of  a  treqpasB.(e) 
So  where,  by  statute,  it  was  provided  that  a  sheriff  who  neglected  to 
return  a  particular  warrant,  should  be  liable  to  pay  to  the  people  of 
the  state,  to  be  recovered  with  costs  of  suit  in  an  action  for  so  much 
money  received  to  their  use,  the  whole  sum  directed  to  be  levied  by 
such  warrant,  (a)  and  the  warrant  had  been  delivered  to  a  deputy  of 
the  sheriff,  and  had  not  been  returned;  and,  after  the  death  of  the 
sheriff,  an  action  of  assumpsit  was  brought  against  his  executors  for  a 
balance  of  the  sum  directed  to  be  levied  remaining  unaccounted  for ; 
it  was  held,  that  the  action  would  not  lie  against  the  executors  of  the 
sheriff  for  the  default  of  his  deputy  in  returning  the  process,  although 
the  action  was  given  by  the  statute  for  the  neglect  to  return ;  and  that, 
although  an  action  be  given  by  statute  in  form  ex  contractu^  yet,  where 
the  cause  of  action  arises  ex  delicto^  an  action  cannot  be  sustained 

l$\  "  1  Saund.  216  a^  note  (1)  to  WhtaOey  y.  Zone."  (0  Post,  p.  321. 

(fi)  "  1  Saund.  216  a,  note  (1)."    Wma.  on  Ezra.  1564. 

\v)  "  Wentw.  Off.  Ex.  (14th  ed.)  255."  (w)  "  Wentw.  Off  Kx  (14*h  ed.)  266." 

(x)  See  St.  Westm.  2 ;  13  Edw.  I,  ch.  11 ;  1  Bich.  II,  ch.  12 ;  5Ann,ch.9;  lK.Ii.  1813, 
i26,  sec.  19;  2  R.  S.  437 ;  3  R.  S.  (6th  ed.)  736. 

^)  2  R.  a  437 ;  3  R.  S.  (5th  ed.)  736. 

(Ji)  Anon.,  Dyer,  271  a;  Whitacres  y,  OnOey,  Dyer,  322  a;  Parkinson  y.  Clifford,  Cro.  Gar. 
540;  Bro.  Escape,  28;  Exora.  100;  Execution,  86;  Parliament,  80;  Wentw.  Off.  Ex.  (14th 
ed.)  264:  Berwick  y.  Andrews^  Lord  Raym.  973,  by  Loid  Holt;  ffamNy  y.  IVoO;  1  Cowp. 
376 ;  1  Saund.  216  a,  note  (1);  Martin  y.  Bradley,  1  Oainea,  124.  See,  alao^  FranJdin y. Lcia^ 
1  Johns.  R.  402.  But  debt  lies  against  the  execatora  of  a  sheriff,  &&,  upon  a  judgnwGat  ob- 
tained against  the  testator  for  an  escape. 

(a)  2  R.  L.  1813,  514,  sec  13.    For  the  corresponding  proyiaion  of  the 
8eelR.&401;  5ihed.923. 
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against  the  representatives  of  the  party  who  would  have  been  liable  if 
living,  unless  the  estate  of  such  party  was  benefited  by  the  act  com- 
plained of— as  where  property  was  tortiously  taken  and  sold,  or  re- 
mains in  specie  in  the  hands  of  the  executor  or  administrator.(&) 

The  statutory  provisions  which  have  been  adverted  to,  •giving  a 
remedy  against  the  executor  or  administrator  for  wrongs  done  by  the 
deceased  in  his  lifetime,  are  as  follows : 

Sec.  5.  Any  person,  or  his  personal  representatives,  shall  have 
actions  of  trespass  against  the  executor  or  administrator  of  any  testator 
OT  intestate,  who  in  his  lifetime  shall  have  wasted,  destroyed,  taken 
or  carried  away,  or  converted  to  his  own  use,  the  goods  or  chattels  of 
any  such  person,  or  committed  any  trespass  on  the  real  estate  of  any 
such  person. (c) 

Sec.  6.  The  executors  and  administrators  of  every  person  who,  as 
executor,  either  of  right  or  in  his  own  wrong,  or  as  administrator,  shall 
have  wasted  or  converted  to  his  own  use,  any  goods,  chattels,  or  estate, 
of  any  deceased  person,  shall  be  chargeable  in  the  same  manner  as  their, 
testator  or  intestate  would  have  been,  if  living. (d) 

Sec.  1.  For  wrongs  done  to  the  property,  rights  or  interest  of  an- 
other for  which  an  action  might  be  maintained  against  thp  wrong- 
doer such  action  may  be  brought  by  the  person  injured,  or,  after  his 
death,  by  his  executors  or  administrators,  against  such  wrongdoer, 
and  -after  his  death  against  his  executors  or  administrators,  in  the 
same  manner  and  with  the  like  effect,  in  all  respects,  as  actions  found- 
ed upon  contracts.(e) 

Sec.  2.  But  the  preceding  section  shall  not  extend  to  actions  for 
slander,  for  libel,  or  to  actions  of  assault  and  battery,  or  false  im- 
prisonment, nor  to  actions  on  the  case  for  injuries  to  the  person  of  the 
plaintiff,  or  to  the  person  of  the  testator  or  intestate  of  any  executor 
or  administrator.(/) 

With  respect  to  these  provisions,  it  may  be  observed  that  the  words 
"  wrongs  done,"  in  the  first  section  of  the  statute  above-quoted,  ex- 
tend to  a  mere  non-feasance,  and  it  is  considered  that  the  legislature, 
by  the  statute,  intended  to  give  an  action  against  the  executor  for  every 
iniury  by  the  testator,  whether  bv  force  or  negligence,  to  the  property 
of  another.  Thus,  an  action  will  lie  under  the  statute  against  the  ex- 
ecutor or  administrator  of  an  attorney  for  damages  for  negligence  in 
the  professional  employment  of  the  attorney,  although,  at  common  law, 
such  an  action  would  nave  died  with  the  person.(^) 

Some  particular  instances  where  the  executor  or  administrator  is 
liable  with  respect  to  the  acts  of  the  deceased,  may  here  be  adverted  to. 

It  was  the  law,  previous  to  the  adoption  in  this  state  of  the  Code 

(b)  The  People  y.  Oibhs  and  another,  executors,  tic,  of  Oibhs,  late  sheriff,  Ac,  deceased,  9 
Wend.  29.    See^  alao,  McEvers  y.  Pitkin,  late  sheriff,  1  Root,  216. 

(c)  2  B.  a  114;  3  R.  S.  (6th  ed.)  202.  (d)  Id. 

(e)  2  R.  &  44*7 ;  3  R  S.  (6(h  ed  )  746.    See  CkmpheU  y.  Penvfick,  2  Bradf.  Surr.  Rep.  84. 

(/)  2  R.  a  448 ;  3  R.  a  (6th  ed.)  746.  See  reyiser's  notes,  3  R.  and  or.  St.  (2d  ed.)  Appen- 
dix, 781.  It  has  already  appeared  {ante,  p.  291 ;  see  S.  L.  1847,  ch.  460,  sec.  1 ;  a  L.  1849, 
ch.  266,  sea  1 ;  3  R.  S.,  6th  ed.,  589,)  that  an  action  maj  he  maintained  hy  the  executor  or 
administrator  of  a  deceased  person,  for  his  death  caused  by  wrongful  act,  neglect,  or  default. 

(g)  Elder  y.  Bogardus,  Lalor's  Supplement,  116. 
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of  Procedure,  in  the  case  of  a  joint  contract^  where  several  contracted 
on  the  same  part,  if  one  of  the  parties  died,  his  executor  or  adminis- 
trator was  at  law  discharged  from  all  liability,  and  the  survivor  or  sur- 
vivors alqpe  could  be  sued.(A)  And,  if  all  the  parties  were  dead,  the 
executor  of  the  last  survivor  was  alone  liable.(i)  But  if  the  contract 
was  several,  or  joint  and  several,  the  executor  of  the  deceased  con- 
tractor might  be  sued  at  law  in  a  separate  action,(y)  but  he  could  not 
be  sued  jointly  "^-ith  the  survivor — because  one  was  to  be  charged  de 
bonis  iestatoris,  the  other  cfe  bonis  propriis.{k) 

With  regard  to  the  liability  in  equity  of  the  deceased  joint  contrac- 
tor, it  was  completely  settled  that,  in  the  .case  of  a  partnership  debt^ 
although  at  law,  upon  the  death  of  a  partner,  the  remedy  against  his 
executors  was  extinguished  (inasmuch  as  a  partnership  contract  waa 
joint),  yet  the^  might  be  sued  in  equity.(Z)  ^ut  though  it  had  long 
ceased  to  be  disputed,  that  if  the  survivmg  partner  proved  to  be  unable 
to  pay  the  whole  debt,  the  joint  creditor  might  then  obtain  full  satis- 
faction in  equity  from  the  assets  of  the  deceased  partner,  yet  it  was  re- 
garded as  an  unsettled  point,  whether  the  creditor  had  any  right  to 
resort  to  the  representatives  of  the  deceased  partner,  so  long  as  there 
was  a  surviving  solvent  partner,  or  so  long  as  the  insolvency  of  the 
surviving  partner  was  not  established. 

On  the  one  hand,  it  has  been  asserted,  that  the  principle  on  which 
the  creditor  is  entitled  to  relief  against  the  assets  of  the  deceased  part- 
ner, is  merely  through  the  medium  of  the  equities  subsisting  between 
the  partners  themselves,  and  these  equities,  in  respect  of  creaitors,  are, 
that  joint  debts  shall  be  satisfied  out  of  the  joint  estate,  and  that  the 
separate  estates  of  the  partners  shaJl  not  be  uable  to  the  demands  of 
the  creditors  until  the  insufficiency  or  insolvency  of  the  joint  estate  is 
established.  And,  therefore,  it  has  been  said,  the  joint  creditor  must 
pursue  the  surviving  partner  in  the  first  instance,  and  shall  not  be  per- 
mitted to  resort  to  the  assets  of  the  deceased  partner,  until  ft  is  estab- 
lished that  full  satisfaction  cannot  be  obtained  from  the  surviving  part- 
ner. On  the  other  hand,  it  was  contended  that,  in  the  consideration  of 
a  court  of  equity,  a  partnership  debt  is  several  as  well  as  joint,  and 
therefore  that  the  joint  creditor  may,  in  the  first  instance,  resort  to  the 
assets  of  the  deceased  partner,  leaving  it  to  the  personal  representatives 
of  the  deceased  partner  to  take  proper  measures  for  recovering  what, 
if  anything,  shall  appear  upon  the  partnership  accounts  to  be  due  from 
the  surviving  partner  to  the  estate  of  the  deceased  partner. 

Whatever  may  have  been  the  conflicting  opinions  upon  this  import- 
ant subject,  it  is  now,  it  seems,  in  England,  established  beyond  con- 
troversy, that,  in  the  consideration  of  courts  of  equity,  a  partnership 

(h)  "  Godson  t.  Good,  2  Marsh.  300,  by  Gibbs,  Ch.  J.;  S.  C,  6  Taunt  694/*  CoSljcia 
Partn.,  sees.  676,  723 ;  Murray  v.  Mtmfordf  6  Cow.  4AI ;  OrarU  y.  Shurter,  I  Wend.  148; 
3  Kent's  Comm.  63;  Gere  y.  Clarke^  6  Hill,  360. 

(i)  Wms.  on  Ezra.  1481 ;  CoUy  on  Partn.,  sec  723 ;  Gere  y.  Clarke,  6  HQI,  360. 

(j)  "  May  y.  Woodnoard,  1  Freem.  248."  1  Chitty,  37 ;  Engs.  y.  DonMihome,  2  Burr.  1190 ; 
Grant  Y.  Shwier,  1  Wood.  148,  160. 

(k)  "-Hofl  V.  jyf#»m,  2  Ley.  228;  Wms.  on  Bxrs.  1676-7."' 

{[)  "3]£eriy.619;  4  Mjlne  and  Cr.  109."  3  Kent's  Comm.  64;  C0II7  on  Partn.,  book  3,  dL 
3,  sea  4. 
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debt  IS  several  as  well  as  joiiit,(m)  and  that,  upon  the  death  of  a  part- 
ner, the  joint  creditor  has  a  right  in  equity  to  proceed  immediately 
against  the  representative  of  the  deceased  partner  for  payment  out  of 
his  separate  estate,  without  reference  to  the  question  whether  the  joint 
estate  is  solvent  or  insolvent,  or  to  the  state  of  accounts  amongst  the 
partners.(n)  And  it  has  been  laid  down,  that  this  principle  extends 
to  every  joint  contract  for  a  loan  of  money,  giving  t^  the  creditor  the 
benefit  of  the  security  of  several  persons,  witnout  any  distinction,  that 
the  debt  must  be  a  mercantile  debt  incurred  by  joint  traders,(o) 

"  The  true  doctrine,"  it  was  said,  "on  the  subject  of  obtaining  relief 
in  equity,  by  considering  joint  contracts  as  several,  appears  to  be,  that, 
wherever  a  court  of  equity  sees  that,  in  a  contract  joint  in  form,  the 
real  intention  of  the  parties  was  that  it  should  be  joint  and  several,  it 
will  give  effect  to  such  intention.  Accordingly,  in  certain  cases,  a  joint 
bond  has,  in  equity,  been  considered  as  several.(p)  But  it  is  not  a 
rule,  that  every  joint  contract  shall  be  considered  as  several  in  a  court 
of  equity ;  for  a  joint  contract  cannot  be  extended  beyond  its  legal 
operation,  unless  the  party  seeking  so  to  extend  it  shows  some  previous 
equity  entitling  him  to  demand  a  several  contract  from  each  of  the 
joint  contractors,  or  unless  there  is  some  ground  on  which  to  infer  mis- 
take in  the  nature  of  the  in8trument.(a)  In  the  case  of  a  partnership 
debt,  all  the  partners  have  had  a  benent  fropi  the  money  advauced,  or 
the  credit  given,  and  the  obligation  to  pay  exists,  independently  of  any 
instrument  by  which  the  debt  may  have  been  secured.(V)  So,  where  a 
joint  bond  has,  in  equity,  been  considered  as  several,  there  has  been  a 
credit  previously  riven  to  the  different  persons  who  have  entered  into 
the  obligation,  and  it  was  not  the  bond  which  first  created  the  liability 
to  pay.  But  where  the  obligation  exists  only  by  virtue  of  a  joint  cove-. 
nant  or  bond,  the  extent  of  its  operation  can  be  measured  only  by  the 
words  in  which  it  is  conceived ;  and  a  court  of  equity  cannot  give  the 
instrument  any  other  than  its  legal  effect "(^) 

"  With  respect  to  the  right  of  a  surviving  co  contractor  to  enforce 
contribution  from  the  personal  representatives  of  his  deceased  com- 
panion," it  was  added,  "  although  it  cannot  be  stated  as  a  universal 
proposition  that,  in  all  cases,  where  two  or  more  jointly  employ  a  third 
person,  there  is  an  implied  undertaking  in  all  to  contribute  ratably 

(m)  See  Brown  v.  ChrcUm,  16  Beav.  310;  Ridgwa/y  y.  Glanre^  19  Beay.  111. 

(n)  Devaynes  y.  Koblef  1  Meriv.  630 ;  S.  O^on  appeal,  2  Buss  and  M.  495 ;  SleedCs  casej  I 
Ifeny.  539 ;  Wilkinson  y.  Hendarson^  1  M.  and  K.  582.  See,  also,  Broum  y.  Weatherbyj  12 
Sim.  6 ;  Way  y.  Bassett^  6  Hare,  68 ;  C0II7  on  Partn.,  sec.  580,  and  cases  cited ;  Story's  Eq. 
Jar.,  aec.  676 ,-  Stoxy  on  Parte.,  sec.  362 ;  3  Kent's  Oomm.  64.  Justice  Williams,  in  the  last 
edition  of  his  learned  woik  on  the  law  of  executors,  &c.,  p.  1577,  intimates  that  this  stiU 
continues  to  be  regarded  as  an  unsettled  point  in  England. 

(o)  TJufrpe  y.  Jackson,  2  Younge  and  GolL  533.  But  see  Slater  y.  WheeUTf  9  Sim.  157 ; 
Wms.  on  Exrs.  1579. 

(j)  "Frimrose  y.  Bromley^  1  Atk.  90;  Bishop  y.  Churchy  2  Yes.  sen.  100,  371;  Share  y. 
ConUncin^  1  Bra  Chan.  Caa  27  ;  Thomas  y.  Fraxer,  3  Yes.  399 ;  Bum  y.  Bum,  3  Yes.  573 ; 
JBx  parte  KendaU,  17  Yes.  625.'' 

(^)  "  In  case  of  such  a  mistake,  it  seems  that  equity  will  relieye  as  well  against  a  sure^ 
ai  a  principal    Bawstone  y.  FamTf  3  Russ.  424,  539." 

(r)  "  2  Meriy.  37." 

h)  *^  Sumner  Y,  Powell,  2  Meriy.  30 ;  S.  0.,  afflnned,  1  Turn,  and  B.  423 ;  Bawstone  y.  farTf 
3  Bobs.  424»  539;  Bichardson  y.  Eoriont  6  Beay.  185."    Wm&  on  Exrs.  1580-81.. 


«»  ».:*,^^   m^    ^^  *  «*..^t — rT^> 

ir-j^/lr^x^jrj  cf  :1^  iTLTTiTir^  panz-ien  ajii  -r-.iij;-:::  refc^aoe  ia  i&e  stile 
of  tloe  acfx*.-'-:*  '.^^Tr^e-  ilr:  paniLrrs,  Lts  zierer  caez.  Ai:c-:al  bj  the 
Cjrr^n*  of  ;!.$  r^^'^e.  Or;  iLe  ccct-'arT,  ii;  Zr^-r^i-^  t.  J^.«  Tntiter  y' 
lie  I^fu'A  a^*A  Wa'M  Ory-/iri  JBTr^i*^.  •*  &  case  rirrirg  '^z-n  ihis  reiy 
j/y;:.L  *i-l*  d>nrLfr  ^aras  ^ripresElj  iisaTc^ed  bj  lie  cr^irs  of  Ijist  resort^ 
ax^i  i:;  'i.rer;:  cor,£:?;  wi;L  the  En^'.Uh  d€ci5:?:;s  wcich  hare  ceen  re- 
ffiTjt:fi  to.  the  ri'.e  was  laid  <i:wii,  iha:  a  cre»i:i«3r  of  a  oo-poitikership, 
OL'i  u»hz:.':>:r  cf  TilicL  Lai  dlei.  co::li  z :i  suscain  a  suit  in  chaDoerT, 


agalList  iL'i  pers.r.ai  rep resentatiTes  of  the  deceased  partner,  without 
averring  and  p roving  ;hat  the  sorriving  menibers  were  insolvent. 
And  fir:a/:r,  i;  ^cas  Leli  that,  as  the  remedv  at  law  sarvired,  the 
CTf-jliUfT  was  Yy^nrA  to  resort  to  his  legal  remedv  against  the  sanriving 
iUihUjT,  unless  Lc  o'^iii  show  a  h-oeasity  for  e^raing  into  a  court  of 
equity  for  relief  against  the  estate  of  the  deceased  debror,  notwith- 
standing the  recent  ^iecisions  to  the  contrary  in  the  English  courts^ 
Thi5  was  on  the  ground  that  such  debt  was  joints  and  not  joint  and 
several.  In  the  case  of  joint  and  several  debtors,  the  role  was  other- 
wise. And,  therefore,  it  was  condaded  there  never  was  any  right  to 
relief  against  the  executors  of  the  deceased  partner,  for  the  recoTery 
of  a  debt  due  by  the  partnership,  either  at  law  or  in  equity,  until  the 
occurrence  of  t'he  insolvency  of  the  surviving  member  of  Uie  fim[L(r) 
And  under  the  Oxle  of  Procedure,  although  at  one  time  a  different 
doctrine  gained  some  foothold,(tr)  the  law  is  now  established  in  this 
state,  in  c^jnformity  with  the  judgment  in  the  case  of  Lawrence  v.  The 
IVuslees  of  Out  Leake  and  Wails  OrjJian  House,  that  in  the  case  of  a 
partnership  contract  where  one  of  the  partners  dies,  the  executors  or 
arlrninistrators  of  the  deceased  partner  are  liable  in  equity  only,  and 
the^  cannot  be  joined  as  defendants  with  the  surviving  partners,  in  an 
action  at  law  to  recover  upon  the  contract  And  whether  the  insol- 
yencv  of  the  surviving  partners  or  of  the  partnership  estate  would 
juHtify  a  joint  action  against  the  survivors,  and  the  representatives  of 
the  deceased  partner,  is  undetermined ;  but  it  is  settled  that  no  liability 

(0  **PH&rv,  nUnbrow,  8  IC  and  W.  873.  See,  also,  BcUard  ▼.  Bawes,  3  E.  azid  B.  287, 
208."    Wmi.  on  Exra.  1582<3. 

(u)  2  I>eDSo,  677. 

(v)  Hoe,  also,  SlaUer  y.  CarroU^  2  Sand£  Cb.  Bep.  573 ;  Eamertky  y.  Lamberl,  2  Johns. 
Cb«  Rod,  608. 

(w)  8m  RUkari  y.  Ibwnsmd,  6  How.  Pna  Bepw  460. 
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tipon  the  contract  exists  on  the  part  of  the  executors  or  administrators 
of  the  deceased  partner,  except  upon  an  averment  bj  the  claimant  that 
the  debt  cannot  be  collected  from  the  surviving  members  of  the  part- 
nership.(x)  And  in  the  Superior  Court  of  the  city  of  New  York,  this 
doctrine  has  been  applied  to  the  case  of  a  joint  contract.  Thus,  where 
there  we  several  joint  promiBsoiy  notes,  and  one  of  the  make^  died, 
it  was  held  that  an  action  at  law  upon  the  notes  could  not  be  main- 
tained  against  the  surviving  makers  of  the  note  and* the  executors  of 
the  deceased  joint  makers,  and  that  no  liability  of  the  executors  of  the 
deceajsed  Joint  maker  to  the  holder  of  the  notes  attached  until  he  had 
exhausted  his  remedy  against  the  surviving  joint  maker  of  the  notes.(y) 

"  In  everv  case  where  the  testator  is  bound  by  a  covenant,  the  exe- 
cutor shall  be  bound  by  it,  if  it  be  not  determined  by  the  death  of  the 
testator  :{z)  that  is,  unless  it  is  such  a  covenant  as  was  to  be  performed 
by  the  person  of  the  testator."(aJ 

"  The  executor  is  not  only  liaole  upon  all  covenants  by  the  testator 
which  have  been  broken  in  his  lifetime,  (&)  but,  moreover,  he  is  answer- 
able for  all  breaches  in  his  own  time,  as  far  as  he  has  assets ;  for  the 
privity  of  contract  of  the  testator  is  not  determined  by  his  death."(c) 

Thus,  damages  for  breach  of  a  covenant  for  quiet  enjoyment,  accruing 
both  before  and  after  the  death  of  the  covenantor,  it  has  been  held, 
may  be  recovered  in  one  and  the  same  action  against  his  executor  or 
administrator,  (d) 

"  Again,  althc^ugh  a  covenant  in  a  lease  should  be  of  a  nature  such 
as  to  run  with  the  land,  so  as  to  make  the  assignee  of  the  term  liable 
for  a  breach  of  it  after  the  assignment,  yet  this  shall  not  discharge  the 
executor  of  the  original  lessee  from  a  concurrent  liability  on  the  cove- 
nant, as  far  as  he  has  assets,  even  although  the  lessor  shall  have  accepted 
the  assignee  as  his  tenant. 

"  Therefore,  where  the  lessee  has  assigned  the  term  in  his  lifetime, 
the  lessor  may  still  maintain  an  action,  in  the  nature  of  the  former 
action  of  covenant,  against  the  executor  of  the  lessee,  upon  an  express 
covenant  for  payment  of  rent,  even  although  the  lessor  has  accej)ted 
the  assignee  for  his  tenant.  And  so  may  the  assignee  of  the  reversion, 
by  virtue  of  the  stat  2  R  S.,  part  2,  ch.  1,  title  4,  taken  from  1  R.  L. 
1813,  ch.  81 ;  82  H.  VHI,  ck  84.(e) 

(a;)  Voarhia  v.  ChUeW  exeetOor,  17  N.  Y.  Rep.  354;  S.  O,  Voorhia  t.  Baxter,  18  Barb. 
Sup.  Ct  Bep.  692 ;  1  Abbott's  Prac.  Bep.  43.    See,  also,  Bhodgood  agst.  Bruen,  4  Seld.  362. 

(y)  K.  S.  See  this  subject  considered  at  some  length  in  the  second  edition  of  this  work, 
pp.  295-6-7>8-9. 

(z)  "Bro.  Covenant,  pi.  12 ;  Com.  Dig.,  Covenant,  ch.  1." 

(a)  '*Eyde  v.  Dean  of  Windsor,  Cro.  Bliz.  553;  BaUy  v.  WeUs,  3  Wils.  29.  See,  also, 
Tkursden  v.  Warthenj  2  Bulstr.  158 ;  Macartney  v.  BlundeU,  2  Bidgw.  P.  0.  113."  Wms.  on 
SxTB.  1583. 

fb)  "  Wentw.  Off.  Ex.  (14th  ed.)  261." 

(c)  '*  Cfo^m  y.  ^eelove,  3  Mod.  32e.**  Wms.  on  Exrs.  1584.  See,  also,  F.  N.  B.  146,  (E,) 
note  (a). 

!^  Movey  V.  I^ewion,  11  Pickering,  421. 
e)  "BreU  v.  Cumberland,  Cro.  Jaa  521-2 ;  1  Saund.  241  a,  note  (6)  to  Thur^  v.  PlanL 
Bat  although  the  executor  of  the  originai  lessee  will  be  liable  for  breaches  of  covenant,  m- 
curred  after  an  assignment  by  the  testator  or  by  himself,  it  is  otherwise  where  the  testator 
was  the  assignee  of  the  lessee;  for  no  action  will  lie  against  him,  except  in  respect  of  breaches 
in  his  own  time ;  and,  therefore,  all  fixture  liability  may  be  discharged  by  assignment  over, 
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"  So,  if  the  executor  himself  assigns  the  tenn,  the  lessor  may  after 
wards  bring  eoyenant  against  the  executor,  notwithstanding  an  accept- 
ance of  the  assignee  as  tenant.    And  so  also  may  the  assignee  of  me 
reversion.(/) 

"  It  must  be  observed,  however,  that  there  is  a  distinction,  with 
respect  to  this  liability,  between  an  express  covenant  and  a  mere 
covenant  in  law  ;  for  no  action  lies  against  an  executor  or  administra- 
tor upon  a  covenant  in  law,  which  is  not  broken  till  after  the  death  of 
the  testator.(j) 

"  With  respect  to  the  liability  of  the  executor  of  the  lessee  to  an 
action,  in  the  nature  of  the  former  action  of  di>t^  for  rent  accrued  after 
the  death  of  the  testator,  it  is  fuU^  established,  that  the  executor  will 
be  liable  as  long  as  the  lease  continues,  and  as  far  as  he  has  assets,  as 
well  in  the  form  of  an  action  of  debt  as  in  covenant^  notwithstanding 
'  the  lessee  rissigned  the  term  before  his  death,  or  the  executor  has  done 
so  since.(A)  But  if  the  lessor  has  accefpLed  the  assignee  as  his  tenant,  then 
no  action  of  debt  will  lie  against  the  executor  for  rent  accrued  since 
the  assignment,  although,  as  it  just  appeared,  an  action  in  covenant 
may  be  maintained  on  an  express  covenant  for  its  payment  during  the 
continuance  of  the  lease.(i ) 

"  This  may  be  the  proper  place  to  consider  the  personal  responsibility 
of  the  executor  for  the  rent  mcuned  under  a  demise  to  his  testator. 

eyen  to  a  pauper.  Ib/yUfr  y.  Skum,  1  Bos.  and  PuIL  21.  And  ainoe  siudi  a  conrae  is  quite 
JuBtifiable,  moorally  as  well  as  legallx,  after  an  offer  to  surrender  the  lease  to  the  landlord, 
the  executor  msj  be  guilty  of  a  deoa$tavii  in  neglecting  to  adopt  it.  Boidey  y.  AdanUf  L 
U.  and  Cr.  534/'    See  Wms  on  Ezrs.  1585. 

The  proyisions  of  the  statute  are  as  follows:-— 

Sec  17.  [Sec.  23.1  The  grantees  of  anj  demised  lands,  tenements  or  other  hereditamenti^ 
or  of  the  reyersion  thereof  the  assignee  of  the  lessor,  of  anj  demise,  and  the  heirs  and  per- 
sonal representatives  of  the  lessor,  grantee  or  assignee,  shall  haye  the  same  remedies  bj 
entiy,  action,  or  otherwise,  for  the  non-performance  of  anj  agreement  contained  in  the  lease 
so  assigned,  or  for  the  recoyery  of  any  lent  or  for  the  dobig  of  any  waste,  or  other  cause  of 
forfeiture,  as  their  grantor  or  lessor  had,  or  might  haye  ha<^  if  such  reyersion- had  remained 
in  such  lessor  or  grantor. 

Sec.  18.  [Sec.  24.]  The  lessees  of  any  lands,  their  assigns  or  personal  repreeentatiyes,  shaD 
haye  the  same  remedy  by  action  or  otherwise,  against  the  lessor,  his  grantees,  assignees,  or 
his  or  their  repreeentatiyes,  for  the  breach  of  any  eoyenant  or  agreement  in  such  lease  con- 
tained, as  such  lessee  might  haye  had  against  his  immediate  lessor,  except  coyenants  against 
incumbrances,  or  relating  to  the  title  or  possession  of  the  premises  demised. 

Sea  19.  [Sec  25.]  The  proyisions  of  the  two  last  sections  shall  extend  as  well  to  grants 
or  leases  in  fee,  reserving  rents,  as  to  leases  for  life  and  for  years.    3  R  S.  (5th  ed.)  37. 

(/)  ''HeiUer  y.  Oaabard,  1  Sid.  266;  &  (7.,  1  Ley.  127 ;  OoghiU  y.  FtmUm,  3  Mod.  326. 
It  should  seem,  that  if  the  lessor  proceeds  against  the  executor,  and  recovers  damages  for  a 
breach  of  the  eoyenant  afVer  assignment,  the  executor  may  have  an  action  on  the  case  against 
the  assignee,  for  having  neglected  to  perform  the  covenant,  whereby  the  executor  sustained 
damage.    BumeU  v.  Lynch,  5  B.  and  G.  589."    See  Wms.  on  Exrs.  1585. 

(g)  " Swan  y.  Siranshamf  Dyer,  257  a;  Bragg y, ^wemon,  1  BrownL  22;  Proctor  y.  John- 
§on,  2  BrownL  214;  Nswtan  v.  O6orn,  Style,  387 ;  Fbrter  y.  Swetnam,  Style,  407 ;  KdharUm 
y.  Jeasup,  Holt,  412 ;  Andrew  y.  Pearce,  1  Kew  Rep.  158;  Touchst.  160;  Com.  Big.,  Cove- 
nant (C,)  1.    See,  also,  Adams  v.  Gibneg,  6  Bing.  656."   Wms.  on  Exrs.  158& 

(ft)  ^^It  is  true  that  Lord  Coke,  in  Walker's  case^  3  Go.  24  a^  says  that  4t  was  adjudged  in 
Overton  v.  Sydhali,  that  if  the  executor  of  a  lessee  for  years  assigns  over  his  interest,  an 
action  of  debt  does  not  lie  against  him  for  rent  due  after  the  assignment;  and  that,  if  lessee 
for  years  assigns  over  his  interest  and  dies,  the  executor  shall  not  be  charged  for  rent  due 
after  his  deal£;  for,  by  the  death  of  the  leasee,  Uie  personal  privity  of  contract  as  to  the 
action  of  debt  in  both  oases  was  determined.'  But  this  is  contrary  to  all  the  subsequent 
authorities.  See  OoghiU  v. Preetove,  3  Mod.  325;  Piichery.  Tbvfy,  4  Mod.  76;  1  Saund.  241  b^ 
note  (5)."    Wms.  on  Em.  1587.  (»)  Wms.  on  Exrs.  1687. 
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"  If  the  whole  rent  incurs  in  the  lifetime  of  the  testator,  the  action 
to  recover  it  firom  the  executor  must  be  brought  against  him  in  his  rep- 
resentative character.(^') 

"  But  in  an  action,  in  the  nature  of  the  former  action  of  debt,  for 
rent  incurred  after  the  death  of  the  lessee,  if  ike  executor  or  administra' 
tor  enters  upon  the  demised  premises,  or,  which  is  the  same  thing,  re- 
ceives the  rents  and  profits,  the  lessor  has  his  election  either  to  sue  him 
as  executor  or  administrator,  or  to  charge  him  personally  as  assignee 
in  respect  of  the  perception  of  the  profits,  (i)  Therefore,  if  the  action 
be  brought  in  debt,  the  lessor  may  either  sue  the  defendant  as  executor 
in  the  aetine1^(^  or  in  the  debet  and  detinet,(m)  as  assignee  of  the 
term.(w)  So,  m  covenant,  the  lessor  has  his  election  either  to  charge 
the  executor  as  executor,(o)  or  as  assignee,  without  naming  him  execu- 
tor, stating  generally,  in  statins  the  cause  of  action,  that  the  estate  of 
the  lessee  in  the  premises  lawfully  came  to  the  defendant."(p) 

If  the  executor  renew  the  lease,  the  new  lease  becomes  assets ;  but 
if  he  purchase  the  reversion  in  fee,  the  acquisition,  being  of  another 
right  and  interest,  does  not  enure  to  the  benefit  of  the  estate.(j') 

^  Ordinarily,  the  executor,  in  the  absence  of  special  directions,  should 
dispose  of  the  term.  By  so  doing,  he  can  escape  personal  responsibility 
as  assignee,  and  at  the  same  time  he  discharges  the  duty  the  law 
imposes  upon  him  of  converting  the  assets  into  money,  ready  for 
distribution.(r) 


0)  Wma.  on  Bxrs.  1687;  "1  EolL  Abr.  «03  (S,)  pL  9;  IVven  r,  P&rier,  1  Sid.  879." 

{k)  "  BouUon  T.  Cfomottt  Freem.  337 ;  S,  (7.,  Pollexf.  125 ;  1  SauncL  1,  note  (1)  to  Jevifnt  y. 

g^^BoysUm  v.  Oordrye^  Aleyn.  42;  Hope  v.  Bague,  3  Bast,  2." 
0  ^^Hofrgrav^a  caee^  6  Go.  31;  Rich  y.  IVonAE,  Oro.  Jao.  238;  Cdlyn  y.  Joalyrif  Aleyn. 
34;  1  Sannd.  1,  note  1.  So,  if  the  executor  enters,  he  may  be  charged  in  the  debet  and 
detinet  for  the  current  balf-yeu^s  rent  which  commenced  before  the  testator  died.  TTie 
BoMHfi  of  Ipswich  y.  Martin^  Cro.  Jao.  411:  Jevena  Y,\Earridgej  1  Saund.  1.  But  if  one  sum 
of  money  is  due  for  arrears  of  rent  which  became  due  in  the  lifetime  of  the  testator,  and 
another  sum  for  arrears  due  in  the  executor's  own  time,  the  lessor  cannot  in  one  action 
charge  the  executor  in  the  detinet  for  Uie  one  part,  and  in  the  debet  and  detinet  for  the 
other;  for  then  two  different  judgments  would  be  necessary.  SaUer  y.  Codboldj  3  Ley.  74. 
But  one  action  may  be  brought  for  both  sums  in  the  detinet  only.  Aylmer  y.  EidCj  13  Gfeo. 
II;  B.  B.  M.  S.  Selw.  N.  P.  (6th  ed.)  610.  If  the  lessor  in  such  case  will  not  waive  his  right 
of  demanding  satisfaction  out  of  the  estate  of  the  executor,  he  must  bring  two  actions." 

(n)  **In  such  cases,  it  appears  to  have  been  the  practice  to  name  the  defendant  executor, 
and  to  state  in  the  dedaration,  in  the  debet  and  detinet,  the  demise  to  the  deceased,  his 
death,  the  grant  of  administration  to  the  defendant,  his  entiy  into  the  demised  premises,  and 
the  subsequent  accruing  of  rent  See  the  entir  in  Jevens  v.  Earridge^  1  Saund.  1,  and  the 
case  of  Caly  y.  JosUnf  Aleyn.  34.  But  it  should  seem  sufficient  to  charge  the  defendant  in 
the  debet  and  detinet  as  assignee  generally,  without  naming  him  executor.  See  LyddaU  y. 
Duniapp,  1  Wil&  4,  5."    See,  also,  In  Vie  matter  of  GoJUowwy,  21  Wend.  32. 

(o)  ''Buddey  y.  PtrA,  1  Salk.  317." 

hp)  lUney  T,  Korris,  1  Lord  Raym,  553;  S.  a,  1  Salt  309;  Carth.519;  Buckley  y. Pirk, 
1  Salk.  317 ;  1  Saund.  1,  note  (1)."  Wms.  on  Exrs.  1587-^.  Terms  for  years  vest  in  the 
executor,  who  becomes  personally  responsible  for  the  subsequent  rent  to  the  extent  only  of 
the  profits  of  the  land,  which  he  is  bound  to  apply  to  that  purpose,  and  for  such  proportion 
of  the  rent  as  shall  exceed  the  profits  if  chargeable  merely  in  the  capacity  of  executor.  TolL 
on  Exrs.  143,  279,  280.    See  IMer  v.  Fisher,  1  Bradf.  Surr.  Rep.  335,  337. 

(q)  See  I^sTier  v.  Fisher,  1  Bradf.  Surr.  Eep.  33*7-8,  and  authorities  and  cases  cited. 

(r)  Per  Bradford,  Surr.,  in  FisTier  v.  FisJier^  supra.  With  respect  to  the  question  how  far 
executors  will  become  personally  liable  on  the  usual  covenants  to  pay  rent  in  a  renewed 
lease,  if  those  covenants  are  framed  so  as  to  be  obligatory  on  them  only  as  executors,  see 
the  references  contained  in  tiie  opinion  of  the  learned  surrogate. 
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Where  the  executor  or  administrator  has  no  assets,  or  the  land  is  in 
truth  not  worth  the  sum  due,  he  may  show  those  facts  in  defence: 
Prima  fade^  however,  the  land  is  deemed  worth  more  than  the  sum  de- 
manded.(5)  And,  being  personally  liable,  the  executor  or  administra- 
tor, in  a  proper  case,  may  be  proceeded  against  by  attachment*  under 
the  Act  relative  to  absconding,  concealed,  and  non-resident  debtor8.(5) 

If  the  executor  or  administrator  do  not  enter  upon  the  demised  pre- 
mises, the  claim  of  the  lessor  comes  among  the  debts  of  the  fourth 
class  prescribed  by  the  statute,(()  and  is  to  be  paid  in  full,  or  pro  raia 
with  other  specialty  or  simple  contract  debts,  according  to  the  suffi- 
ciency of  the  assets. 

If  the  executor  does  not  enter,(u)  he  is  still  chargeable,  it  is  said,  as 
executor  in  the  detinet,  because  be  cannot  so  waive  the  term  as  not  to 
be  liable  for  the  rent  as  &r  as  he  has  assets.(v) 

"  K  the  purchaser  of  a  real  estate  dies  without  having  paid  the  pur- 
chase money,  his  heir  at  law,  or  the  devisee  of  the  land  purchased,  will 
be  entitled  to  have  the  estate  paid  for  by  the  executor  or  administra- 
^tor.^u;)  And  if  the  personal  estate  cannot  be  got  in,  and  the  heir  or 
devisee  pajs  for  the  land  out  of  his  own  pocket,  he  may  afterwards 
call  upon  the  personal  representatives  to  reimburse  him.(x)  So,  if  the 
personal  estate  is  insufficient  to  perform  the  contract,  and  the  agree- 
ment is  on  that  account  rescinded,  yet  the  heir  or  devisee  will,  it  should 
seem,  be  entitled  to  the  personalty  so  &r  as  it  goes.  And  it  has  been 
decided  that  if)  by  reason  of  the  complication  of  the  testator's  affairs, 
the  purchase  money  cannot  be  immediately  paid,  and  the  vendor  for 
that  reason  rescinds  the  contract,  yet,  on  the  coming  in  of  the  assets, 
the  devisee  of  the  estate  contracted  for,  may  compel  the  executor  to 
lay  out  the  purchase  money  in  the  purchase  of  other  estates  for  his 
benefit."(y) 

Where,  however,  the  balance  remaining  unpaid  on  a  purchase  of 
real  estate  is  secured  by  a  mortgage  of  such  real  estate,  tbis  rule  is 
probably  abrogated  by  the  Revised  Statutes.  The  fifkh  title  of  the 
first  chapter  of  the  second  part  of  the  Revised  Statutes  provides  as 
follows : — 

Sec.  4.  Whenever  any  real  estate,  subject  to  a  mortgage  executed 
by  any  ancestor  or  testator,  shall  descend  to  an  heir  or  pass  to  a  de- 


i; 


ftf)  In  Oie  Matter  of  Galloway,  21  Wend.  32.  (0  See  ante,  p.  312. 

[u)  "  There  seems  to  be  some  doubt  whether  this  distinetion  as  to  the  entry  of  the  ezeca- 
tor  has  not,  in  a  great  measure,  ceased  to  exist  since  the  decision  of  WiUiams  v.  Bosanquetf 
1  Brod.  and  B.  238.    That  case  decided  (overruling  Eaton  y.  Jacquea,  DougL  455,)  that  the 
assignee  in  fact  of  a  lease  may  be  charged  as  assignee  on  a  covenant  contiuned  in  it  for  the 
j  payment  of  rent,  though  he  has  never  occupied,  or  actually  become  possessed.    And  it  does 

I  not  appear  altogether  clear  whether  it  is  not  a  consequence  that  an  executor  may  likewise 

be  charged  as  assignee  in  law,  without  entry.  See  the  observation  of  Parke,  B.,  at  the  con- 
clusion of  his  judgment  in  Nation  v.  Tbzer,  1  Crompt.  M.  and  R.  1*76 ;  4  Tyrwh.  565."  See, 
also,  Wms.  on  Exrs.  1588-9,  and  notes. 

(v)  Howae  v.  Webster,  Telv.  103 ;  Sdier  v.  Casebert,  1  Lev.  12t.  And  see  Wma  on  Bxra. 
1493;  WoUa8tonT.Hakewm,ZU,9si^  Oct.  29*1]  iSf.  C,  3  Scott  N.  R.  693 ;  Greeny.  Lard 
ListoweU,  2  Irish  Law  Rep.  384;  AckUmd  v.  Pring,  2  M.  and  Gr.  937 ;  Wms.  on  Exrs.  1493, 
note  (5). 

(w)  ''MUner  v.  MtOs,  Mosely,  123 ;  Broome  v.  Manck,  10  Yes.  59*7." 
I  ix)  «  10  Ves.  614-15 ;  1  Sugd.  V.  and  P.  (9th  ed.)  180.    See  Lwd  v.  Lord,  1  Sim.  605." 

{y)  ''WhiUaker  v.  Whittaktr,  4  Bro.  Chanc.  Gas.  31;  Broome  v.  Monck,  10  Yea.  697;  I 
Sugd.  T.  and  P.  (9th  ed.)  180."    Wms.  on  Bxra.  1596. 
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visee,  such  heir  or  devisee  shall  satisfy  and  discharge  such  mortgage 
out  of  his  own  property,  without  resorting  to  the  executor  or  adminis- 
trator of  his  ancestor,  unless  there  be  an  express  direction  in  the  will 
of  such  testator  that  such  mortgage  be  otherwise  paid.(z) 

This  provision  applies  to  cases  of  absolute  intestacy,  as  well  as  to 
those  cases  in  which  the  decedent  has  disposed  of  his  property,  or  a 
part  of  it,  by  will;(a)  and  it  is  never  disturbed  unless  by  some  clear 
and  express  direction  in  the  will.  Thus,  where  the  will  contained,  on 
this  subject,  nothing  more  than  a  general  provision  that  "  all  the  debts 
and  sums  of  money''  which  the  testator  should  owe  at  the  time  of  his 
death  were  to  be  paid  by  the  executors,  it  was  held  that  this  was  merely 
the  usual  direction  as  to  the  payment  of  debts,  and  showed  no  signs  of 
an  intention  to  modify  the  statutory  rule.(5) 

And  where,  upon  the  purchase  of  certain  real  estate,  the  testator,  as 
a  part  of  the  consideration,  assumed  the  payment  of  a  mortgage  already 
upon  the  premises,  and  upon  other  property,  upon  a  question  between 
the  creditor  and  the  executors  of  the  testator,  it  was  neld  that,  under 
this  provision  of  the  statute,  the  premises  included  in  the  mortgage 
were  the  primary  fund  for  the  satisfaction  of  the  mortgage  debt,  and 
that  the  creditor  could  not  resort  to  the  personal  property  for  the  pay- 
ment of  the  mortgage  debt,  until  the  deficiency,  if  any,  for  which  the 
personal  estate  might  be  liable,  was  ascertained  by  the  result  of  a  suit 
for  the  foreclosure  of  the  mortgage.(c) 

But  where  there  is  simply  a  contract  for  the  purchase  of  land,  left 
incomplete  at  the  death  oi  the  decedent,  the  rule  above  laid  down  will 
prevail,  and  the  personal  property  will  be  held  liable  to  complete  the 
purchase  for  the  benefit  of  the  heir  or  devisee.  And,  upon  a  contract 
Dy  the  decedent  for  the  purchase  of  land,  where  the  land  has  not  been 
conveyed  to  him,  nor  the  purchase  money  paid,  the  land  contracted  for 
is,  in  equity,  considered  as  real  estate,  and  as  belonging  to  the  heirs  of 
the  decedent ;  and  the  unpaid  purchase  money  is  primarily  charge- 
able upon  his  personal  estate,  and  is  to  be  paid  by  his  executors  or  ad- 
ministrators, for  the  benefit  of  such  heirs.(d) 

"  But  if  a  title  cannot  be  made,  or  there  was  not  a  perfect  contract, 
or  the  court  should  think  the  contract  ought  not  to  be  executed,  in  all 
these  cases  there  is  no  conversion  of  real  estate  into  personal,  in  con- 
sideration of  the  court,  upon  which  the  right  of  the  executor  on  the 
one  hand,  and  of  the  heir  or  devisee  on  the  other,  depends.  And, 
therefore,  if  the  vendor  dies,  the  estate  will  go  to  the  heir  at  law  of 
the  vendor,  in  the  same  manner  as  if  no  contract  had  been  entered 
into ;  (c)  and  the  heir  or  devisee  of  the  purchaser  will  not  be  entitled 
to  the  moqey  agreed  to  bepaid  for  the  lands,  or  to  have  any  other  es- 
tate bought  for  him.(/)    The  court  cannot  speculate  upon  what  the 

^2)  1  R.  S.  749;  3  R  S.  (6th  ed.)  3d. 

fa)  Boiue  v.  Bouse,  10  Paige,  158,  164.    See,  also,  Johnaon  y.  ChrbeU,  11  Paige,  266. 

(b)  Thylor  y.  WendO,  4  Brad£  Sarr.  Hep.  324. 

?c)  Eaiaey  y.  Beed,  9  Paige,  446.    See,  alao^  MaUan  y.  OriffUh,  3  Paige,  402. 

(d)  JofmKm  y.  Corheti^  11  Paige,  266. 

(e)  ^^Lacon  y.  MertmSj  3  Atk.  1;   AUomey-Oenerai  y.  Day^  1  Ves.  sen.  218;  Buckmasier 
y.  Bdrropj  7  Ves.  341.    See,  also,  Johnson  y.  Le  Gard,  I  Turn,  and  Buss.  281." 

(/)  "  Green  y,  Smith,  1  Atk.  673 ;  Broome  v.  Monck,  10  Yes.  597." 
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deocaaed  psrij  would  ot  would  not  liSTe  done;  bat  in  these  cases  the 
inqoiiy  must  be,  whether  at  his  death  a  oootract  existed  by  which  he 
was  bound,  and  which  he  would  be  compelled  to  perfonn.  That  alone 
can  give  to  the  heir  of  the  nmchaser  a  right  to  call  for  ihe  personal 
estate  to  be  applied,  or  to  Uie  penonal  zepiesentatiYe  of  the  Tend<»  a 
right  to  call  npon  his  heir.(7) 

'^  Where  a  specific  I^acj  is  pledged  or  chaiged  bj  the  testator,  the 
specific  legatee  is  entiued  to  have  his  legacy  redeemed  or  exonerated 
b J  the  execator ;  and  if  the  execotor  fiiils  to  perform  that  daty,  the 
specific  l^atee  is  entitled  to  compensation  to  the  amount  of  his  legacj 
out  of  the  general  assets  of  the  te8tator.(A) 

"  Therefore,  if  a  l^acy  be  of  a  silver  cup  or  a  iewel,  and  it  be  in 
pledge  at  the  testator's  death,  the  l^atee  has  a  right  to  call  npon  the 
executor  to  redeem  it,  and  to  deliver  it  to  hinL''(ft) 

There  has  already  been  occasion  to  show  that^  on  the  death  of  the 
master,  the  agreement  for  service  on  the  part  of  the  apprentice  is  at  an 
end.{j)  And  it  seems  equally  well  estaolished,  that  ttte  executors  of 
the  master  are  dischaigea  £rom  all  agreements  and  covenants  y&r  (he  ui- 
iiruction  of  the  apprentice ;  for  these  are  considered  as  personal  to  the 
testator,  and  determined  by  his  dea&.fi:)  But  the  covenant  on  the 
part  of  the  master  for  mainlenance  of  ue  apprentice  still  continues  in 
force  ;(2)  and,  thereK>re,  the  executor  is  liable  m  an  action  of  covenant^ 
as  fiur  as  he  has  assets,  if  he  neglects  to  maintain  him.(m^ 

With  respect  to  debts  which  a  wife  contracted  while  single,  and 
which  remained  due  at  the  time  of  the  marriage,  it  was  formerly  the 
law  that  the  husband  was  liable  as  long  as  both  parties  were  alive. 
But  this  liability,  which  originated  in  the  marriage,  ceased  with  it ; 
and,  therefore,  upon  the  death  of  the  husband  before  the  wife,  and  be- 
fore payment,  the  debts  survived  against  her,  and  the  executor  of  the 
husband  was  discharged  firom  them/n) 

And  if  the  husband  survived  tne  wife,  he  was  not  individually 
responsible  for  her  debts  contracted  before  marriage,  however  large  a 
fortune  he  might  have  received  with  her.M  Nevertheless,  as  her  ad- 
ministrator, he  was  liable  to  answer  for  tnem  to  the  extent  of  her 
as8et8.(;?) 

If  the  husband  did  not  administer,  however,  he  was  presumed  to  have 
assets  in  his  hands  sufficient  to  satisfy'  her  debts,  and  was  liable  therefor. 

(p)  "  1  Sogd.  y.  and  P.  (9th  ed.)  189."    Wma  on  Bzn.  1597. 

Ih)  ''KnigM  t.  Ih/vit,  3  IC  and  E.  358." 

(0  ''Swinb.,  part  7,  sec.  20,  pL  18."  See,  also,  Stewart  y.  Dmton,  4  Dougl  219;  S,  C, 
S  Cbitt  Rep.  i66 ;  J£ar$hatt  y.  BoBoway,  6  Sim.  196 ;  Wms.  on  Ezm  159*7. 

(JS  AnUf  pp.  306,  810. 

(k)  B.T.P€ck,  lSalk.66;  JS^KEtar  y.  Bur/SeU;  1  Bott.  P.  L.  (6th  ed.)  pL  696 ;  iSLa,2StnL 
1266;  WadmporiK  y.  Guy,  1  Xeb.  820;  8.  a,  1  Sid.  216.  The  decision  in  WdOeer  y.  JEfnO; 
1  Ley.  177,  was  oovUra;  but  the  oourt  denied  this  case  in  Baadter  y.  BurJUH  2  Stra.  1267. 

(0  "J?,  y.  Peck,  1  Salk.  66;  8,  a,  wmms  R.  y.  Pe«,  1  Show,  406;  Baxter  y.  Bwrfidi,  1 
Bott  P.  L.  (6th  ed.)  pi.  696 ;  8  a,  2  Stra.  1266 ;  8oam  y.  Bmden,  Finoh.  Bep.  396." 

(m)  Wma  on  Bxn.  1601. 

(n)  "  Woodman  y.  Chapman,  1  Oambp.  189."  Wma  on  Bzra  1601 ;  Cha^fiine  y.  J&ore, 
7  Monr.  Rep.  175 ;  MaUary  y.  Vanderheydeii,  8  Barb.  Gh.  Bep.  9. 

io)  Wentw.  Oft  Bx.  (14th  ed.)  369. 

trt  *'Id.  370;  Heard  y.  Stanford,  Cas.  Temp.  Talb.  173;  S,  a,  8  P.  Wms.  409."  Wms. 
on  Bxn.  1601. 
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This  was  expressly  declared  by  statutejCg)  whicli  further  provides  that, 
if  the  husband  shall  die,  leaving  any  assets  of  his  wife  unadministered, 
they  shall  pass  to  his  executors  or  administrators  as  part  of  his  per- 
sonal  estate,  but  shall  be  liable  for  the  wife's  debts  to  her  creditors,  in 
preference  to  the  creditors  of  the  husband. 

However,  by  the  act  of  the  Legislature  of  the  18th  of  July,  1858, 
entitled  **  An  Act  relating  to  debts  contracted  by  women  before  mar- 
riajze,"(^)  it  is  now  provided  as  follows : 

Sec.  1.  An  action  may  be  maintained  against  the  husband  and  wife, 
jointly,  for  any  debt  of  the  wife  contracted  before  marriage,  but  the 
execution  on  any  judgment  in  such  action  shall  issue  against,  and  such 
judgment  shall  bind  me  separate  estate  and  property  of  the  wife  only, 
and  not  that  of  the  husband. 

Sec  2.  Any  husband  who  may  hereafter  acquire  the  separate  property 
of  his  wife,  or  any  portion  thereof  by  any  ante-nuptial  contract,  or 
otherwise,  shall  be  liable  for  the  debts  of  his  wife  contracted  before 
marriage,  to  the  extent  only  of  the  property  so  acquired,  as  if  this  act 
had  not  been  passed. 

It  may  be  further  observed  that  the  separate  estate  of  the  wife  in 
the  hands  of  her  personal  representatives,  whoever  thej  may  be,  ia 
liable  for  the  debts  which  she  contracted  before  her  mamage.(s) 

''  With  respect  to  debts  contracted  by  a  wife  after  marriage,  as  &r  as 
a  supply  of  necessaries,  it  shall  be  presumed,  as  long  as  he  lives,  that 
she  naa  the  authority  of  the  husband,  as  his  agent,  to  procure  them  for 
her  own  use.  He  may,  consequently,  be  compelled  to  pay  for  them, 
and  so  may  his  executors,  if  he  has  assets.  But  the  authority  will  be 
revoked  by  the  death  of  the  husband ;  and,  therefore,  his  executor  is 
not  liable  for  necessaries  supplied  to  iJie  wife  aft;er  the  decease  of  the 
husband,  although  the  &ct  of  his  being  dead  were  unknown  at  the 
time  the  necessaries  were  provided."(<) 

And  now  it  is  expressly  provided  by  statute  that  no  bargain  or  con- 
tract  made  by  any  married  woman,  in  respect  to  her  sole  and  separate 
property,  or  any  property  which  may  hereafter  come  to  her  by  descent, 
devise,  oequest  or  gift  of  any  person  except  her  husband,  and  no  bar- 
gain or  contract  entered  into  oy  any  married  woman  in  or  about  the 
carrving  on  of  any  trade  or  business  under  the  statutes  of  this  state, 
shali  be  binding  upon  her  husband,  or  render  him  or  his  property  in 
any  way  liable  therefor.(M) 

*'It  may  be  observed  that,  if  a  man  performs  services  for  the  testator, 
as  if  a  stockbroker  transacts  all  the  money  concerns  of  the  deceased, 
without  any  view  to  a  reward,  but  in  the  expectation  of  a  legacy,  he 
cannot  set  up  any  demand  for  such  services  a^nst  the  executor  or 
administrator.(t;)  Where,  however,  a  surgeon  forbore  to  send  in  his 
bill  for  medicines  and  attendance  to  a  deceased  patient  in  her  lifetime, 

(a)  2  R.  S.  75;  3  B.  S.  (6th  ed.)  269,  sea  29;  recited  at  length,  aniej  pp.  229-30. 
(r)  S.  L.  1863,  ch.  676,  p.  1067  ;  3  R.  S.  (6th  ed.)  241. 

(«)  McKay  t.  AUen,  6  Yerg.  Bep.  44;  MaUory  y.  Vanderheyden^  3  Barb.  Gh.  Bep.  9,  23. 
(t)  '' Blades  y.  Free,  9  B.  and  C.  167."    Wma.  on  Exrs.  1603-4. 

ftt)  '*  Act  concerning  the  rights  and  liabilities  of  husband  and  wife,*'  passed  March  20, 1860. 
S.  L.  1860,  p.  157,  cb.  90,  sec  8. 
(v)  *'  Osbom  y.  Ovy's  Hoapital^  2  Stra.  728;  Le  Sage  y.  CbttMmaAw,  1  Bsp.  188." 
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under  (he  eocpectaiion  of  a  legacy ;  and,  on  her  death,  finding  she  had 
left  him  notning,  he  made  a  claim  on  her  executors ;  it  was  held  that 
he  was  entifled  to  recover,  no  proof  having  been  given  of  any  under- 
standing  between  the  parties  that  he  was  to  be  paid  only  by  a  legacy."(w) 

And,  as  a  role,  it  is  to  be  gathered  fix)m  the  cases,  that  where  a  party 
renders  services  for  another  in  the  hope  of  a  legacy,  and  in  sole  reU* 
ance  upon  the  testator's  generosity,  vnthoui  any  contract,  express  or  im* 
plied,  that  compensation  shall  be  provided  for  him  by  will,  and  the 
party  for  whom  the  services  were  rendered,  dies  without  making  such 
provision,  no  action  lies ;  but  where,  from  the  circumstances  of  the 
case,  it  is  manifest  that  it  was  understood  by  both  parties  that  compen- 
sation should  be  made  by  will,  and  none  is  made,  an  action  lies  to  re- 
cover the  value  of  such  services.(x) 

But  where  one  has  served  another  in  expectation  of  a  testamentary 
provision,  if  the  understanding  between  the  parties  was  that  the  person 
rendering  the  services  should  be  compensated  for  his  services  by  a 
provision  in  the  testator's  will,  then,  where  the  testator's  devises  to  him 
a  portion  of  his  property,  whether  adequate  to  the  value  of  the  services 
rendered  or  not  seems  to  be  of  no  consequence,  a  claim  to  recover  ths 
value  of  the  services  rendered  cannot  be  supported.  In  the  absence, 
however,  of  any  such  understanding,  the  devise  will  not  be  regardea 
as  a  satisfaction  of  the  claim  for  services,  unless  it  is  so  expressed  in 
the  will,  or  the  intention  of  the  testator  to  make  it  such  satisfaction  ia 
fairly  to  be  inferred  from  its  provi8ions.(y) 

"  As  a  court  of  equity  will  notj  inter  vivos,  compel  'a  party  to  com- 
plete his  gift^  so  it  will  not  compel  the  executor  to  complete  the  gift  of 
the  testator.  Therefore,  an  act  of  bounty,  which  has  not  been  per- 
fected by  the  testator,  is  of  no  avail  against  his  executor.(z) 

''If  a  man  enters  into  a  continuing  guaranty  and  dies,  his  executor, 
it  seems,  is  not  liable  upon  it  for  advances  made  after  the  testator's 
death,  which  operates  as  a  revocation."(a) 

If,  when  a  bill  of  exchange  becomes  due  and  is  dishonored,  the 
drawer  or  indorser  is  dead,  notice  of  the  dishonor  ought  to  be  given  to 
his  personal  representative.(6)  Where  the  drawee,  acceptor,  or  maker, 
is  dead,  the  bill  or  note  must  be  presented  to  his  executors  or  adminis* 
trators,(c)  unless  where  the  bill  is  made  payable  and  is  presented  at  a 
particular  place,  in  which  case  it  is  not  necessary  to  present  it  also  at 
the  house  of  the  executor  or  administrator.(cQ  In  case  there  is  no  repre- 
sentative, the  holder  should  demand  payment  at  the  house  of  the 

(to)  "Baxter  r.  Gray,  3  K  and  Gr.  tfl."   Vidb.  on  Ezra.  1004. 

(X)  Moartin  y.  Wrights  AdimvisinUon,  13  Wend.  460,  and  eases  dted.  See,  also,  Eakn  y. 
BaUon,  2  Hill,  576. 

(V)  EaUm  y.  Benion,  2  Hm,  676. 

{%)  ''Hooper  y.  Goodwin,  1  Swaost,  486;  OoUeen  y.  Jftann^,  1  Hadd.  176;  Meek  y.  Kettk- 
iffO,  1  PhilL  Ch.  C.  342;  OaOaghan  y.  CaUaghan  8  CL  and  F.  374;  Searie  y.  Lam,  15  Sim. 
95 ;  DiUon  y.  Coppin,  4  M.  and  Cr.  647 ;  Ward  y.  Avdland,  8  Beay.  201.  An  executor  may 
be  compelled  to  execute  an  agreement  by  the  testator  to  grant  an  annuity.  Nidd  y.  SnM, 
14  Vee.  491."    Wms.  on  Bxrs.  100. 

ia)  "  Smith's  Comm.  L.  (4th  ed.)  425.**    Wms.  on  Exrs. 

(ft)  Chitty  on  Bills  (8th  ed.)  369 ;  Rosooe  on  Bills,  199 ;  Byles  on  Bills  (6th  ed.)  216.  See^ 
also,  Orienua  Bank  y.  Blake,  adnkW,  22  Pickering,  206. 

(c)  Boeooe  on  Bills,  147.  (S)  PAt^poft  y.  ^ant,  3  Cair.  and  P.  244 
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deceased.(e)  So,  where  the  drawer  or  indorser  of  a  bill  of  exchange, 
or  indorser  of  a  promissory  note,  is  dead,  notice  of  the  dishonor  or  non- 
payment of  the  bill  or  note  must  be  given  to  the  executor  or  adminis- 
trator of  the  drawer  or  indorser.  Where,  however,  a  note  fell  due  on  the 
22d  of  December,  and  the  indorser,  being  absent  on  a  voyage  for  the 
xecovery  of  his  health,  died  at  sea  on  the  12th  of  December,  but  his 
death  was  not  known  to  the  holders  until  March  following,  and  the 
will  was  not  proved,  nor  letters  testamentary  granted  until  April  fol- 
lowing, it  was  held  that,  notice  of  the  non-payment  having  been  left, 
at  the  time,  at  the  dwelling-house  of  the  indorser,  his  last  place  of  resi- 
dence in  New  York,  and  also  sent  by  post  to  his  family,  who  had 
shortly  before  removed  into  the  country,  it  was  sufficient  to  support  an 
action  against  the  executors  of  the  indorser,  without  showing  any  notice 
to  them  of  the  non-pay ment.(/)  But  where  the  plaintiffs,  a  bank, 
not  only  had  notice  oi  the  death  of  the  indorser,  but  that  he  had  made 
a  will  which  was  on  record  in  the  village  in  which  the  bank  was, 
and  where  the  cashier  to  whom  the  notice  was  given  resided,  and  the 
notice  of  the  demand  and  non-payment  of  the  note  was  directed  to  the 
deceased,  and  no  notice  was  sent  to  the  executors  of  his  will,  it  was 
held  that  notice  of  a  will,  and  that  it  had  been  proved,  was  entirely 
equivalent  to  direct  information  that  the  estate  was  duly  represented, 
either  by  executors,  or  by  an  administrator  with  the  will  annexed,  and 
that,  under  these  circumstances,  the  omission  to  inquire  and  give  direct 
notice  to  the  executors  was  inexcusable,  and  that  the  executors  were 
discharged  from  liability  upon  the  indorsement.  And  further,  although 
it  appeared  that  two  out  of  the  three  executors  of  the  decedent  had 
suteequently  promised  to  pay  the  note,  it  was  held  that  the  promise 
formed  no  ground  for  presuming  a  regular  notice ;  and  this,  even  had 
there  been  no  proof  of  the  irregularity  of  the  notice :  for  a  promise  by 
two  out  of  three  executors  is  not  receivable  in  such  case  to  affect  the 

If  an  executor  take  up  a  note  made  by  his  testator,  the  relation  of 
executor  which  he  holds  to  the  estate  will,  in  the  absence  of  proof  of  a 
different  intention,  rais#the  presumption  that  he  meant  to  pay  the  note, 
not  to  take  it  as  a  purchaser,  and  the  indorser  will  thereby  be  dis- 
charged.(A) 

OF  THE  LIABILITY  OP  AN  EXECUTOR  OR  ADMINISTRATOR  ON  HIS  OWN 

CONTRACTS. 

It  is  now  proposed  to  investigate  the  personal  responsibility  of  an 
executor  or  administrator,  arising  from  his  own  contracts. 

A  promise  by  an  executor  or  administrator  to  pay  a  debt  of  the 
testator,  or  to  answer  damages,  will  not  make  him  personally  liable, 
unless  there  be  a  sufficient  consideration  to  support  the  promise.  For 
a  bare  promise  by  the  executor  does  not  make  him  liable  out  of  his 


(e)  Roflcoe  on  Bills,  147;  Wms.  on  Exr&  1714-16. 

(/)  Merchants  Bank  y.  Birch^  17  Johns.  Rep.  25.    See,  also,  Bayley  (Ames'  ed.)  418 ; 
Bosooe  on  Bills,  note  44.    See,  also,  Stewart  v.  Eden^  2  Oaines*  Ilep.  121. 

(a)  The  Cayuga  Couniv  Bank  v.  Bennett,  5  Hill,  236.    See,  also,  Willis  t.  Oreerif  Id.  232. 
(h)  Borsi  y.  Bowe^  5  Hill,  219. 
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own  estate,  but  he  is  still  chargeable  only  as  executor,  and  to  the 
extent  of  the  assets  in  his  hands,  in  the  same  manner  as  he  would  have 
been  had  no  such  promise  been  made.(i)  And,  by  the  Statute  of 
Frauds,  re-enacted  substantially  in  this  state,(y)  the  executor  or  admin- 
istrator will  not  be  liable,  unless  the  promise  is  in  writing.  It  is  clear, 
however,  that  although  the  promise  be  in  writing,  it  is  of  no  more 
effect  since  the  statute  than  before,  unless  it  be  by  deed,  or  there  be  a 

§ood  consideration  for  it.(A)  Hence,  since  the  statute,  there  are  two 
lings  necessary  for  the  validity  of  the  promise  of  the  executor  or 
adnlinistrator  to  pay  the  debt  of  the  testator,  or  answer  damages,  out  of 
his  own  estate :  1st  The  common  law  requires  that  there  should  be  a 
8u£&cient  consideration  to  support  the  promise ;  2d.  The  statute  adds  a 
still  further  requisite,  that  the  promise  should  be  in  writing.(A  It  ia 
therefore  expedient  to  examine,  in  the  first  place,  what  is  a  valid  con- 
sideration for  a  promise  by  an  executor  or  administrator,  to  charge  him 
de  bonis  propriis  ;  and  then  to  inquire  what  is  a  reduction  of  the  promise 
into  writing,  sufficient  to  satisfy  the  Statute  of  Frauds.(m) 

1st.  What  is  a  valid  consideration  ?  If  a  creditor,  at  the  request  of 
an  executor,  ^riear^  to  sue  him,  that  was  formerly  considered  a  suffi- 
cient consideration  to  charge  him  de  bonis  propriis^  whether  he  had 
assets  or  not  at  the  time  of  the  promise ;  and,  therefore,  it  was  not 
necessary  to  aver  in  the  declaration  that  he  bad  assets :  As  if  A.,  to 
whom  the  testator  was  indebted,  came  to  the  executor,  and  said  that 
he  intended  to  sue  him  for  the  debt,  whereupon  the  executor  promised, 
in  consideration  that  the  plaintiff  would  forbear  him  for  a  reasonable 
time,  to  pay  him,  and  A.  accordingly  forbore  to  sue  him  for  a  reason- 
able time,  that  was  a  good  consideration  to  charge  the  defendant,  in  an 
action  upon  the  case,  out  of  his  own  estate,  without  assets ;  for  by  this 
promise  it  was  intended  as  well  to  forbear  to  sue  the  executor,"as  to 
forbear  the  debt ;  and  a  forbearance  of  a  suit,  it  was  held,  was  a  good 
consideration,  without  assets  at  the  time  of  the  promise.(n) 

So,  if  an  executor  was  indebted  to  J.  S.  in  lOOZ.,  who  demanded  the 
money,  the  executor  was  chargeable  only  in  respect  of  assets,  and  not 
otherwise ;  but  if  he  promised  to  pay  the  debt  M  a  future  day,  it  became 
Tiis  own  debt,  and  to  be  satisfied  out  of  Aw  own  estate.{o)    So,  B.  having 

(i)  **  Beech  r,  KennegcU^  1  Yea.  sen.  126."  (J)  See  post^  p.  336. 

(k)  "  The  statute  has  made  no  alteration  in  the  pleading,  and,  oonsequentij,  it  does  not 
appear  upon  the  declaration  whether  there  was  a  promise  in  writing  or  not  It  is  a  matter 
of  evidence  only.    Anon.,  2  Salk.  619;   Wiaiams  v.  Leptr,  3  Burr.  1890,  by  Yates,  J." 

(0  ''Bam  V.  Eughes,  4  Bro.  P.  0.  (TomL  ed.)  27 ;  8.  a,  7  T.  R  360,  note  (a);  Hawkes  v. 
Saundert,  Cowp.  289 ;  PhUpot  y.  BriarU,  4  Bing.  717 ;  8,  a,  1  K  and  P.  764.  But  see  Ear* 
hert  T.  F&uns,  1  Bro.  P.  C.  (Toml.  ed.)  366." 

(m)  See  Wms.  on  Exrs.  1612. 

(n)  Johnson  ▼.  WhiichcoUf  1  Roll  Abr.  24,  tit.  Action  but  Case  (V,)  pL  33,  upon  a  demurrer, 
where  the  defendant  pleaded  that  he  had  no  assets  when  the  promise  was  znade.  It  is  said 
in  Bane^s  caae,  (9  Co.  94  a,)  that  if  there  be  no  assets,  it  ahoM  be  given  in  evidence;  but  this 
opinion  has  been  oyerruled  since.  See,  also^  Gardener  v.  Ihiner,  1  Roll  Abr.  16,  tit  Action 
sur  Case  (S,)  pi.  3;  Chambera  y.  Levereage,  Gro.  Eliz.  644;  Haiwea  y.  Smith,  2  Ley.  122; 
Fish  y.  Bichardson,  Yely.  66-6 ;  8.  C,  Cro.  Jac.  47 ;  Davis  y.  Beyner,  2  Ley.  3 ;  8.  C,  nomine 
Davis  y.  Wright,  1  Ventr.  120 ;  2  Keb.  768 ;  Decks  y.  StnOt,  6  T.  R.  690.  See  infra,  pt  6, 
bk.  2,  ch.  1.  See  2  Saund.  137,  e  note  to  Barber  y.  Fox;  8coU  y.  8ievens,  1  Sid.  89.  See 
Wms.  on  Exrs.  1613-14. 

(o)  Goring  y.  Goring,  Yely.  11.    See  Beech  y.  Kennegal,  1  Vet.  sen.  126. 
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died  indebted  to  G.  for  work  and  labor  done,  his  executors  signed  the 
following  memorandum  on  the  back  of  G.'s  account :  '*  Mr.  Qt.  having 
consent^  to  wait  for  the  payment  of  the  within  account,  we,  as  the 
executors  of  B.,  engage  to  pay  Mr.  G.  interest  for  the  same,  at  51  per 
cent,  until  the  same  is  settled ;"  and  it  was  held,  that  the  executord 
were  personally  liable  to  pay  the  debt  and  interest,  (p)  Accordingly, 
in  a  modem  case,(g')  two  executors  gave  a  promissory  note  to  the  plain- 
tiffin  the  following  words:  "  As  eocecviora  to  the  late  T.  T.,  we  sever- 
ally and  jointly  promise  to  pay  to  N.  C.  the  sum  of  200^!.,  on  demand, 
vmh  lawjkil  interest  for  the  same;"  and  the  Court  of  C.  B.  held  that 
they  were  personally  liable  upon  the  instrument,  upon  the  groimd  that 
the  promise,  :^om  the  circumstance  of  interest  being  added,  necessarily 
imported  a  payment  at  a  future  day ;  and  an  executor,  promising  to 
pay  a  debt  at  a  future  day,  makes  the  debt  his  own.(r) 

in  the  case  of  The  Bank  of  Troy  y.  Topping^is)  however,  it  was  held 
that  forbearance  as  the  consideration  of  a  promissorv  note  given  by 
administrators  must  be  affirmatively  shown,  and  that  the  mere  fact  that 
the  note  was  payable  at  a  future  day — sixty  days  after  date — would 
not  authorize  an  inference  that  forbearance  was  the  consideration,  nor 
be  sufficient  of  itself  to  charge  the  administrators  personally  with  the 
debt.  In  that  case,  the  intestate,  at  the  time  of  his  death,  was  indebted 
to  the  Bank  of  Troy  on  a  promissory  note  made  by  him,  and  indorsed 
by  another  person  for  his  accommodation,  for  $5,000.  When  that 
note  fell  due,  the  defendants  paid  $1,000,  and  gave  a  new  note,  with 
the  same  indorser,  payable  sixty  days  after  date,  for  the  balance,  and 
signed  as  follows,  "Margaret  Topping,  administratrix;  John  Holme, 
administrator  to  the  estate  of  John  Topping,  deceased."  It  was  on  a 
renewal  note  of  this  description  that  the  action  was  brought,  and  the 
court  seem  to  have  arrived  at  the  following  conclusions :  That  the  pro- 
mise of  an  executor  or  administrator,  like  every  other  valid  promise, 
requires  a  sufficient  consideration  to  support  it ;  that  the  promise  of  an 
executor  or  administrator  to  pay  the  debt  of  his  testator  or  intestate, 
in  order  to  bind  him  personally,  must  be  in  writing,  and  founded  upon 
a  good  consideration ;  that  assets  in  the  hands  of  an  executor  or  ad- 
ministrator constitute  a  sufficient  consideration  to  support  the  promise ; 
that  forbearance  to  sue  is  also  a  good  and  sufficient  consideration,  but 
that  such  consideration  must  be  shown,  and  the  court  could  not  infer 
it  from  the  &ct  that  the  note  was  payable  sixty  days  aft;er  date.  This 
was  upon  the  ground  that  a  promissory  note  given  in  this  state,  for  a 
simple  contract  debt,  does  not  absolutely  discharge  such  debt — ^the 
creditor  may  still  prosecute  upon  the  original  consideration,  and  may 
recover  upon  prodncing  and  cancelling  the  note.  In  the  case  under 
consideration  the  plaintiffs  lost  nothing  by  taking  the  defendants'  notes 
for  the  note  of  their  intestate ;  they  might  at  any  time  have  prosecuted 

(jp)  Bradly  r.  ffeaihj  3  Sim.  543. 

(a)  OhOda  y.  Jfimtf»,  2  Brod.  and  Bing.  460;  3.  0.,  6  Moore,  281. 

&)  See,  also,  Ridoui  r.  Briaiow,  1  Or.  and  J.  231 ;  7b»  Eyck  y.  VawUrpod^  8  Johns.  B. 
120;  Bowerbamk  r.  MmieriOj  4  Taunt  844.  Where  a  bill  is  indorsed  to  certain  persons  as 
mecutorsj  and  thej  i^n  indorse  it,  thej  become  personallj  liable:  per  Bnller,  J.,  King  y. 
7A0m,  1  T.  B.  489.    See  Wms.  on  Exia.  1616. 

(«)  9  Wend.  273;  13  Wend.  667. 
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the  defendants  as  administrators  for  the  money  lent  to  their  intestate^ 
and  recover  judgment,  and  thus  have  obtained  any  preference  which, 
the  law  would  then  have  given  them.  And  with  respect  to  assets  as  a 
consideration,  as  a  promissory  note  imports  a  consideration^  and  assets 
consituted  a  good  consideration,  the  note  in  question  was  prima  facia 
evidence  of  assets  in  the  hands  of  the  defendants  suflScient  to  pay  it ; 
but  that  it  was  competent  for  them  to  rebut  that  presumption,  by  show- 
ing affirmatively  that  they  had  no  assets,  and  of  course  that  there  was 
not  any  consideration  to  support  the  note ;  and  that,  in  such  case,  the 
oniLs  probandi  rests  upon  the  defendant.  And  as  to  the  evidence  to 
establish  a  deficiency  of  assets,  the  court  held  that  proof  of  proceedings 
had  before  a  surrogate,  under  the  statute  for  the  sale  of  all  the  real  estate 
of  the  testator  or  intestate,  for  the  payment  of  his  debtsif  a  sale  had  in 
pursuance  thereof,  and  a  distribution  of  the  proceeds  among  the  credi- 
tors, is  not  competent  evidence  to  establish  the  fact  that  the  executor 
or  administrator  had^Ky  administered^  and  had  no  assets  belonging  to 
the  estate. 

It  remains  to  consider,  secondly.  What  is  a  sufficient  reduction  into 
writing  of  the  promise  of  an  executor  or  administrator.  The  fourth 
section  of  the  Statute  of  Frauds  (29  Car.  II,  c.  3)  enacts  {jmter  alia) 
"that  no  action  should  be  brought,  whereby  to  charffe  any  executor  or 
administrator,  upon  any  special  promise  to  answer  damages  out  of  his 
cwn  estate,  or  whereby  to  charge  the  defendant,  upon  any  special  pro- 
mise to  answer  for  the  debt,  default,  or  miscarriage  of  another  person, 
&c.,  &c.,  unless  the  agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in  wrif^ng^  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person  thereunto 
by  him  lawfully  authorized." 

The  statute  of  this  state,  which,  in  this  particular,  substantially  fol- 
lows the  fourth  section  of  the  Statute  of  Frauds,  enacts  as  follows : 

Sec.  1.  No  executor  or  administrator  shall  be  chargeable  upon  any 
special  promise  to  answer  damages,  or  to  pay  the  debts  of  the  testator 
or  intestate  out  of  his  own  estate,  unless  the  agreement  for  that  purpose, 
or  some  memorandum  or  note  thereof  be  in  writing,  and  signed  by  such 
executor  or  administrator,  or  by  some  other  person  by  him  thereunto 
specially  authorized.(i) 

The  word  "  agreement,"  used  in  this  section,  means  the  consideration 
of  the  promise  ^u\  and  therefore  it  was  held,  in  the  case  of  Wain  v. 
Warlters^{v)  that  tne  consideration  of  the  promise,  as  well  as  the  promise 
itself,  must  be  in  writing,  otherwise  it  is  void.  This  doctrine  was  very 
much  doubted  in  several  subsequent  cases,  but  has  been  fully  estab- 
lished by  the  more  recent  decisions.(t^)  It  is,  however,  sufficient  if  the 
consideration  can  be  gathered  from  the  whole  tenor  of  the  writing ;  and 
it  is  not  necessary  that  it  should  be  stated  on  the  face  of  it  in  express 
terms.(a;) 

m  2  R.  S.  113 ;  3  R.  S.  (5th  ed.)  298.  (t*)  "  1  Saund.  211,  note  (2)." 

m  5  East,  10.    See  Smith's  Leading  Oases. 

{vj)  Saunders  t.  Wakefield^  4  Barn,  and  Aid.  695 ;  Jenkins  7.  Reynolds^  3  Brod.  and  Bingh. 
U;  Marley  v.  Boothby,  3  Bingh.  107 
{z)  Siadt  T.  LiU,  9  East,  348;   S,  0.,  1  Oamp.  242;   BcOmm  y.  Phm^,  16  East  227; 
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"With  respect  to  the  liability  of  an  executor  or  administrator,  upon  a 
submission  to  arbitration  of  a  claim  upon  him  as  tbe  representative  of 
the  deceased,  it  has  been  held  that  a  note,  given  by  executors  by  way 
of  submission  to  arbitration,  is  not  binding,  unless  there  were  assets  in 
their  hands.  When  a  submission  has  been  made  by  bond,  the  executor 
is  liable,  not  only  because  a  seal  imports  a  consideration, — for  a  promis- 
sory note  imports  a  consideration  also, — but  also  because,  when  a  person 
has  executea  an  instrument  under  seal,  he  shall  not  be  permitted  to 
disprove  the  consideration.  Both  the  bond  and  note  import  assets,  and 
of  course  a  sufficient  consideration:  the  consideration  oi  the  bond  can- 
not be  explained  ;  that  of  the  note  may,  as  between  the  original  parties 
and  all  parties  having  notice  of  the  consideration.(y) 

It  may  properly  be  suggested^  that  the  principles  and  rules  of  law 
which  have  thus  been  stated,  with  respect  to  the  liability  of  an  execu- 
tor or  administrator  on  promises  to  pay  the  debts  of  his  testator  or  in- 
testate, have  probably  not  any,  or  but  little,  application  under  the  system 
of  administration  prescribed  by  the  Eevised  Statutes,  and  now  in  force 
in  this  state.  They  grew  out  of,  and  were  adapted,  and  were  essential 
to,  the  system  of  preferential  administration  which  formerly  prevailed, 
and  which  was  superseded  by  the  revision  of  the  laws  of  1830.  Under 
that  system,  if  one  of  several  creditors  of  equal  degree  sued  the  execu- 
tor or  administrator,  and  obtained  judgment  against  him,  such  creditor 
must  have  been  satisfied  before  the  rest;  and  if  one  creditor  of  the  de- 
ceased commenced  an  action  against  the  executor  or  administrator,  of 
which  he  had  notice,  he  was  restrained  from  making  a  voluntary  pay- 
ment to  any  other  creditor  of  equal  degree.^)  If,  therefore,  the  execu- 
tor or  administrator,  having  assets,  by  any  promise  to  or  agreement  with 
the  creditor  delayed  his  proceedings,  and  thereby  enabled  other  credi- 
tors to  obtain  a  precedence  in  payment  out  of  the  assets,  by  judgment 
and  execution,  the  executor  or  administrator  was  held  to  have  assumed 
the  debt,  and  to  have  become  personally  liable  for  its  payment ;  and 
the  Statute  of  Frauds  defined  some  of  the  requisites  to  establish  such 
liability.  The  Eevised  Statutes  having  abolished  all  preferences,  except 
in  favor  of  debts  due  the  United  States,  taxes  and  judgments,  and  pro- 
vided for  the  payment  of  specialty  and  simple  contract  debts  pro  rata 
out  of  the  assets,  in  case  of  deficiency  the  creditor  cannot,  by  any  pro- 
mise or  agreement  of  the  executor  or  administrator,  be  prejudiced. 
Neither  assets  nor  forbearance  would  now,  it  is  presumed,  be  sufficient 
to  sustain  an  action  on  a  promise  of  the  executor  or  administrator,  be- 
cause the  plaintiff's  share  of  the  assets  would  be  the  same  either  with 
or  without  the  promise ;  and  as  to  forbearance,  where  the  claim  has 
once  been  presented,  the  creditor's  share  could  not  be  affected  by  that, 
nor  would  it,  as  will  presently  appear,  delay  the  period  of  payment. 

Mbrria  y.  Siacey,  Holt.  K.  P.  C.  153 ;  RusseU  y.  Mosdy,  3  Brod.  and  Bing.  211;  S.  (7.,  6 
Moore,  621;  Stead  y.  Liddardf  1  Bing.  196;  S.  G.,  8  Moore,  2;  1  Saund.  211,  note  (d). 
Wm&  on  ExTs.  1617. 

(y)  Tsn  Eyck  y.  Vanderpod,  8  John&  Rep.  120;  Schoonmalter  y.  De  WiU^  1*7  id.  304;  Bank 
0/  TYoy  y.  Tbppingj  9  Wend.  273.  See  Wms.  on  Ezra.  1618.  A  sabmission  to  arbitration,  or 
an  agreement  to  aubmit  made  by  the  decedent,  is  revoked  by  his  death  before  the  award  is 
delivered.  It  is  a  naked  power  which  either  party  may  revoke  before  it  is  executed,  and 
which  is  terminated,  of  course,  by  the  death  of  either  party.  Mclniire  y.  Morri^  odinL^ra^  li 
Wend.  90,  95,  and  cases  and  authorities  cited.  (z)  See  Wms  on  Szrs.  926, 930. 
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"  With  respect  to  the  liability  of  an  executor  or  administrator  carry- 
ing on  the  trade  of  the  deceased,  the  general  principle  is  that  a  trade  is 
not  transmissible,  but  is  put  an  end  to  by  the  death  of  the  trader.    Ex- 
ecutors, therefore,  have  no  authority  in  law  to  carry  on  the  trade  of 
their  testator,  and  if  they  do  so,  unless  under  the  protection  of  a  court 
ef  equity,  they  run  great  risk,  even  although  the  will  contains  a  direc- 
tion that  they  should  continue  the  business  of  the  deceased.(aj     The 
case  of  an  executor  or  administrator,  in  this  respect,  is  very  hara :  For, 
if  the  trade  be  beneficial,  the  profits  are  applicable  to  the  purposes  of 
the  trust,  and  the  executor  or  administrator  derives  no  personal  benefit 
from  the  success:  If,  on  the  contrary,  the  trade  prove  a  losing  concern, 
the  executor,  on  failure  of  assets,  will  be  personally  responsible  for  the 
debtis  contracted  in  the  business  since  the  testator's  death,  to  the  extent 
of  all  his  own  property ;  also,  in  his  person ;  and  he  may  be  proceeded 
against  as  a  bankrupt,  though  he  is  but  a  trustee.(J.)    Accordingly,  in 
a  case(c)  where  the  executors  of  a  deceased  partner  continued  his  share 
of  the  partnershipproperty  in  trade  for  the  benefit  of  his  infant  daugh- 
ter, the  Court  of  X.  B.  held  that  they  were  liable  upon  a  bill  drawn  for 
the  accommodation  of  the  partnership,  and  paid  in  discharge  of  a  part- 
nership debt,  although  their  names  were  not  added  to  the  firm,  but 
the  trade  was  carried  on  by  the  other  partners  under  the  same  firm  as 
before,  and  the  executors,  when  they  divided  the  profits  and  loss  of 
the  trade,  carried  the  same  to  the  account  of  the  m&nt,  and  took  no 
part  of  the  profits  themselves."(c?) 

"  It  must  be  observed,  that  when  the  law  speaks  of  executors  not 
carrying  on  the  business  o#  their  testator,  it  means  that  they  are  not  to 
buy  and  sell.  There  are  many  cases  when  executors  not  only  may,  but 
are  bound  to  continue  the  business  to  a  certain  extent  Thus,  if  a  party 
contracts  for  himself  and  his  executors  to  build  a  house,  and  dies,  the 
executors  must  go  on,  or  they  will  be  liable  in  damages  for  not  com- 
pleting the  work.(e)  So,  if  a  party  engages  to  build  a  house,  and  dies 
after  having  procured  all  the  necessary  materials,  it  should  seem  that 
his  executors  ought  to  complete  the  work,  and  not  dispose  of  the  mate- 
rials at  a  loss  to  the  estate.(/)  Again,  if  a  bookseller  undertakes  to 
publish  a  work  in  parts,  and,  before  the  completion,  he  dies,  a  subscri- 
ber has  a  claim  upon  the  estate  to  complete  the  work ;  for  otherwise 
those  parts  which  he  has  purchased,  upon  the  faith  of  the  work  being 
completed,  are  useless :  So,  if  a  man  makes  half  a  wheelbarrow,  or  half 
a  pair  of  shoes,  and  dies,  the  executors  may  complete  them,  and  thej 
are  not  bound  to  sacrifice  the  property  of  their  testator  by  selling 
articles  in  an  imperfect  state.(^)  So,  if  the  deceased  died  possessed  of 
a  manufactory,  his  executors,  it  should  seem,  would  be  justified  in  con- 
tinuing the  works  for  a  reasonable  time,  if  this  should  be  requisite  for 


(a)  "Barker  v.  Barker,  1  T,  R.  296;  Exparte  Garland,  10  Ves.  119." 

(b)  Ex  parte  Garland,  10  Yea.  119;  Ex  parte  Bkhardsan,  I  Back,  209."    See,  alBO,  0cm 
T.  Abeel  1  Paige,  393 ;  Aieop  v.  Maiher,  8  Conn.  584. 

(c)  "  Wighbman  v.  Toumroe,  1  M.  and  8.  412.    See  Lucy  r.  Wdkrond,  3  Bing.  N.  G.  841." 
{d)  Wms.  on  Exre.  1624-6. 

f e)  MarshaU  ▼.  Broadhurel,  I  Crompt  and  Jerr.  406 ;   S.  C,  I  Tjrw.  350.    Anie,  p.  319. 
(/)  1  Crompt.  and  Jenr.  406.    See^  alao,  Edwairde  y.  Graee,  2  Mees.  and  Wella.  190. 
^)  1  Crompt  and  Jenr.  406-6.    See  Dakin  y.  Cope,  2  Run.  Chanc.  Gaa.  170. 
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the  purpose  of  selling  the  machinery  and  premises  to  advantage ;  and 
they  will  not,  at  least  in  equity,  be  charged  with  any  loss  sustained  in 
employing  the  assets  in  so  continuing  the  trade,  if  they  act  bona  fide, 
and  according  to  the  best  of  their  judgment/^) 

It  is  proper  in  this  place  to  refer  to  the  duties  and  liabilities  of  an 
executor  or  administrator  in  respect  to  the  payment  of  the  taxes,  im- 
posed upon  the  property  of  the  deceased  in  his  hands.  And  it  should 
oe  understood  that  the  individual  property  of  an  executor  or  adminis- 
trator may  be  taken  for  a  tax  imposed  upon  him  in  his  representative 
character,  when  no  property  of  the  testator  or  intestate  can  be  found 
upon  which  to  levy  the  tax.  By  the  laws  imposing  and  regulating 
taxes,(t)  the  assessment  of  a  tax  upon  the  assets  of  the  deceased  in  the 
hands  of  an  executor  or  administrator,  is  a  personal  tax  in  his  special 
character  as  such  executor  or  administrator.  He  is  considered  as  the 
beneficial  owner  of  the  trust  property.  The  tax  is  imposed  upon  him 
in  the  same  manner  as  it  would  nave  been  imposed  upon  the  testator, 
had  he  been  living.  It  is  kept  distinct  and  separate  from  his  individ- 
ual tax,  but  this  is  not  because  the  mode  of  collecting  it  is  difiTerent, 
but  to  enable  him  to  correct  the  assessment  if  the  valuation  is  erroneous, 
and  to  give  him  incontestible  evidence  of  the  amount  paid  for  taxes  on 
the  trust  property,  in  the  settlement  of  his  account  with  the  trust  estate. 
This  rule  does  not  impose  any  hardship  upon  executors  or  administra- 
tors, or  subject  them  to  any  peril.  The  statute  provides  that  the  as- 
sessors shall,  on  or  before  the  first  day  of  August  in  each  year,  deposit 
with  one  of  their  number  a  copy  of  the  assessment  roll,  and  shall  give 
public  notice  that  the  same  may  be  seen  ai^  examined  at  the  place  of 
deposit,  by  any  person  interested,  until  the  third  Tuesday  of  August,(^') 
and  that  the  assessors  will  then  meet  to  review  their  assessments ;  and 
that  whenever  any  person,  on  his  own  behalf,  or  on  behalf  of  those  whom 
he  may  represent^  shall  apply  to  the  assessors  of  any  town  or  ward  to 
reduce  the  value  of  his  real  and  personal  estate  as  set  down  in  the  as- 
sessment roll,  it  shall  be  the  duty  of  such  assessors  to  examine  such 
person,  under  oath,  touching  the  value  of  his  or  their  said  real  or  per- 
sonal estate ;  and,  after  such  examination,  and  such  other  supplemen* 
tary  evidence  under  oath  as  shall  be  presented  by  the  party  or  person 
aggrieved,  they  shall  fix  the  value  thereof  at  such  sum  as  they  may 
deem  just  under  the  rule  prescribed  by  the  statute.  If  an  individual, 
therefore,  is  assessed  as  executor,  when  in  fact  he  is  not  executor,  or 
when  he  has  no  trust  property  in  his  possession  or  under  his  control, 
or  if  such  property  is  over  valued,  he  has  only  to  make  oath,  or  pro- 
duce other  satisfactory  evidence  of  the  facts,  and  the  assessment  will 
be  either  entirely  taken  oflF,  or  reduced  according  to  the  truth  and  jus- 
tice of  the  case.  If  he  do  not  object  to  the  assessment  in  the  manner 
prescribed  by  the  statute,  he  is  concluded  from  questioning  it  in  any 
other  manner.  He  thereby  admits  assets,  and  subjects  himself  to  per- 
sonal liability  as  for  a  devastaviUQc) 

(%)  GarreU  t.  NobiU,  6  Sim.  604;  Wnus.  on  Exra.  1627-^. 

(t)  1  R.  S.  381,  389;  6th  ed.  906,  908. 

\j)  This  is  the  general  rule  for  the  state  at  large.  The  date  and  period  for  the  examina- 
tion of  the  aaaeflsment  roU  yarj  in  seyeral  of  the  cities  of  the  state.  See  1  R.  S.  (6th  ed.) 
966  ei  $eq.  (k)  See  WUUams  y,  ffolden,  4  Wend.  223. 
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In  all  cases,  taxes  due  at  the  time  of  the  dealt  of  the  deceased  person 
are  payable  out  of  his  personal  estate,  and  taxes  accruing  subsequently 
are  chargeable  upon  the  land.  And  there  is  no  ratable  division  or  ap- 
portionment ;  but  th^  entire  tax  becomes  due  and  must  be  paid  accord- 
mg  to  the  rule  just  stated.(i) 

It  may  here  properly  be  mentioned  that  the  trustees  of  any  absconding, 
concealed,  or  non-resident  debtor,  or  of  any  insolvent  debtor,  appointed 
under  any  of  the  provisions  of  the  first  title  of  the  fifth  chapter  of  the 
second  part  of  the  Eevised  Statutes,  are  required,  in  making  distribu- 
tion of  the  estate  of  the  debtor,  to  pay,  in  the  first  place,  and  in  prefer- 
ence to  all  others,  all  debts  whicn  may  be  owing  by  the  debtor  as 
guardian,  executor,  administrator,  or  trustee ;  and  if  there  be  not  snflB.- 
cient  to  pay  all  debts  of  the  character  above  specified,  then  a  distribu- 
tion is  required  to  be  made  amoug  them,  in  proportion  to  their  amounts 
respectively.(Z) 

The  debt  due  from  an  executor  for  moneys  of  the  estate  received  by 
him  before  he  qualified,  is  entitled  to  a  preference  under  this  provision. 
The  authority  of  the  executor,  when  duly  perfected,  relates  back,  and 
legalizes  payments  made  to  him  before  he  qualified, (m)  and  the  moneys 
received  thus  become  a  debt  owing  by  him  as  executor  within  the 
meaning  of  this  statute.(n) 

OF  THE  COLLECTION  OP  JUDGMENTS  AGAINST  THE  DECEASED  IN  HIS  LIFE- 
TIME ;  OF  SUITS  PENDING  AGAINST  THE  DECEASED  AT  THE  TIME  OF  HIS 
DEATH;  OF  THE  LIMITATION  OF  ACTIONS  AGAINST  EXECUTORS  AND 
ADMINISTRATORS— OF  SUITS  AND  JUDGMENTS  AGAINST  THEM;  OF  THE 
PUBLICATION  OF  NOTICE  FOR  THE  PRESENTATION  OF  CLAIMS,  AND  THE 
EXHIBITION  OF  CLAIMS  AGAINST  THE  DECEASED,  TO  THE  EXECUTOR  OB 
ADMINISTRATOR— THEIR  REFERENCE  AND  PAYMENT;  AND  OF  PRO- 
CEEDINGS IN  THE  SURROGATES'  COURTS  TO  ENFORCE  THE  PAYMENT  OF 
THE  DEBTS  AGAINST  THE  PERSONAL  PROPERTY  OF  THE  DECEASED. 

1.  With  respect  to  the  collection  of  judgments  against  the  deceased 
in  his  lifetime,  it  has  always  appeared(o)  that  it  is  provided  by  the 
Revised  Statutes,  that  in  all  cases  in  which  a  record  of  judgment  shall 
be  filed  and  docketed  within  one  year  after  the  death  of  the  party 
against  whom  such  judgment  was  obtained,  a  suggestion  of  such  cfeath, 
if  it  happen  before  judgment  rendered,  shall  be  entered  on  the  record; 
and  if  after  judgment  rendered,  the  fact  shall  be  certified  on  the  back 
of  such  record,  by  the  attorney  filing  the  same.  Such  judgment,  it  is 
further  provided,  sliall  not  bind  the  real  estate  wliich  such  party  shall 
•have  had  at  the  time  of  his  dt^ath,  but  shall  be  considered  as  a  debt  to 
be  paid  in  the  usual  course  of  administration. (j^) 

The  Revised  Statutes  further  provide  as  follows : 

Sec.  27.  If  any  party  die  after  judgment  rendered  against  him,  but  be- 
fore execution  issued  thereon,  the  remedy  on  such  judgments  shall  not  be 
susfjended  by  teason  of  the  non-age  of  any  heir  of  such  party ;  but  no 

(k)  GrmDold  y.  Griawold,  4  Bradf.  Surr.  Rep.  216. 

(2)  2  R.  S.  47,  sec.  39  [sec.  34] ;  3  R.  S.  (5th  ed.)  120. 

(m)  See  ante,  p.  254.    See,  also,  Parsons  v.  Lyman^  4  Bradf.  Suit.  Rep.  268. 

(n)  Matter  o/Faidkner,  7  HUl,  180. 

(o)  AnUj  p.  312.    See  2  R.  S.  369,  360;  3  R.  S.  (5th  ed.)  638,  sees.  8,  9. 

(p)  The  next  section  of  the  statute,  aa  appeared  at  page  312,  provided  for  the  case  of  a 
yerdict  rendered  before  the  death  of  the  party,  and  proceedings  stayed  by  bill  of  exoeptionf 
or  order  of  the  court. 
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execntion  shall  issue  on  any  such  judgment,  until  the  expiration  of  one 
year  after  the  death  of  the  party  against  whom  the  same  was  rendered.(2) 

Both  these  provisions  may  have  had  special  reference  to  real  estate, 
bnt  they  are  equally  applicable  to  personal  property — the  same  con- 
siderations applying  to  each  species  of  property. (r)  Where  the  judg- 
ment against  the  defendant  was  entered  on  a  bond,  and  a  warrant  of 
attorney  to  confess  judgment  within  one  year  after  the  death  of  the 
defendant,  as  of  the  term  in  which  he  died,  it  was  held  that  such  judg- 
ment did  not  bind  the  real  estate  of  the  deceased ;  but  that  it  was 
merely  a  debt  having  a  preference,  to  be  paid  in  the  usual  course  of 
administration  ;  and  that  an  execution  could  not  issue  upon  such  judg- 
ment, nor  can  an  execution  issue  upon  any  other  judgment,  where  the 
defendant  dies  after  judgment  and  before  execution,  until  one  year  afl^r 
the  death  of  the  defendant.(5) 

The  following,  which  is  the  next  section  of  the  statute  to  that  last 
above  recited,  relates  to  the  present  subject : 

Sec.  28.  K  any  person  taten  in  execution  against  his  body,  shall 
die  while  so  charged,  new  executions  may  be  issued  against  the  goods, 
chattels,  lands  and  tenements  of  the  deceased,  in  the  same  manner  as  if 
he  had  never  been  charged  in  execution.(^) 

Judraients  against  the  deceased  in  his  lifetime  could,  under  the  Ee- 
vised  Statutes,  be  revived  against  his  personal  representatives  by  scire 
facias.  Afl;er  providing  for  the  issuing  of  writs  of  scire  facias  quare 
executionem  non,  whenever  an  execution  had  not  been  issued  within  the 
time  allowed  by  law,  after  the  filing  of  the  record  of  judgment,  or  re- 
covery by  the  next  section  of  the  statute,  it  was  enacted  as  follows : 

Sec.  2.  Writs  of  scire  facias  shall  be  issued,  in  the  cases  not  otherwise 
provided  by  law,  to  revive  a  judgment  against  the  personal  representa- 
tives of  any  deceased  defendant,  or  to  continue  a  suit  by  or  against  the 
representatives  of  either  party  who  shall  have  died  m  the  progress 
thereof.  But  such  writs  against  the  personal  representatives  of  any 
party^  shall  be  issued  within  one  year  after  the  cause  for  issuing  the 
same  shall  arise.(w) 

By  section  376  of  the  Code  of  Procedure,  it  is  provided  that  in  case 
of  the  death  of  a  judgment  debtor'after  judgment,  his  personal  repre- 
sentatives may,  at  any  time  within  one  year  after  their  appointment,  be 
summoned  to  show  cause  why  the  judgment  should  not  be  enforced 
against  the  estate  of  the  judgment  debtor  in  their  hands. 

By  section  377,  the  summons  is  to  be  subscribed  by  the  judgment 

(g)  2  K.  S.  368 ;  3  R  S.  (5th  ed.)  6i9. 

(r)  Nichols  v.  Ckapmarij  (per  Savage,  Ch.  J.)  9  Wend.  462,  456. 

(s)  Nichols  V.  Chapman,  9  Wend.  452.  See,  also.  The  People  r.  The  Judges  of  Vie  Albany 
Mayor's  Cowrt,  9  Wend.  486.  (0  2  R  S.  386;  3  R  a  (5th  ed.)  649. 

(tt)  2  R  a  576;  3d  ed.  671.  The  compilers  of  the  4th  and  6th  editions  of  the  Revised 
Statutes  have  regarded  these  provisions  as  repealed  by  sec.  428,  ch.  2,  tit.  13  of  the  Coda 
That  section  does  not,  of  itself,  probably  abolish  the  writ  of  scire  facias  in  any  other  cases 
than  those  for  which  a  remedy  is  substituted  by  the  provisions  of  the  chapter  in  which  it  is 
contained,  ^ong  which  the  collection  of  a  judgment  after  the  time  for  issuing  execution 
has  expired,  or  after  the  death  of  the  judgment  debtor,  is  not  to  be  found.  The  provisions 
of  the  Revised  Statutes  for  these  purposes  are,  however,  as  will  presently  appear,  superseded 
by  other  sections  of  the  Code,  (Cameron  agst.  Toung,  6  How.  Prac.  Rep.  372,)  although  this 
was  not  80  considered  in  the  anonymous  case,  1  Ck)de  Reporter,  118. 
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creditor,  his  representatives  or  attorney,  shall  describe  the  judgment, 
and  require  the  person  summoned  to  show  cause  within  twenty  days 
after  the  service  of  the  summons ;  and  shall  be  served  in  like  manner 
as  an  original  summons. 
Sec.  878.  The  summons  shall  be  accompanied  by  an  affidavit  of  the 

Eerson  subscribing  it,  that  the  judgment  nas  not  been  satisfied,  to  his 
nowledge  or  information  and  belief,  and  shall  specify  the  amount  due 
thereon. 

Sec.  379.  Upon  such  summons,  the  party  summoned  may  answer 
within  the  time  specified  therein,  denying  the  judgment,  or  setting  up 
anv  defence  whicn  may  have  arisen  subsequent]y.(t;) 

Sec.  880.  The  party  issuing  the  summons  may  demur  or  reply  to 
the  answer,  and  the  party  summoned  may  demur  to  the  reply,  and  the 
issues  may  bo  tried  and  judgment  may  be  given  in  the  same  manner 
as  in  an  action,  and  enforced  by  execution,  or  the  application  of  the 
property  charged  to  the  payment  of  the  judgment  may  be  compelled 
by  attachment,  if  necessary. 

Sec.  381.  The  answer  and  reply  shall  be  verified  in  the  like  cases 
and  manner,  and  be  subject  to  the  same  rules,  as  the  answer  and  reply 
in  an  action. 

The  act  "  to  provide  for  the  enforcement  of  judgment  liens  against 
the  real  estate  and  chattels  real  of  deceased  judgment  debtors,"  passed 
April  10,  1850,  provides  as  follows: 

Sec.  1.  Notwithstanding  the  death  of  a  party  after  judgment,  exe- 
cution thereon  against  any  property,  lands,  tenements,  real  estate,  or 
chattels  real,  upon  which  such  judgment  shall  be  a  lien,  either  at  law  or 
in  equity,  may  be  issued  and  executed  in  the  same  manner,  and  with  the 
same  effect  as  if  he  were  still  living,  except  that  such  execution  cannot  - 
be  issued  within  a  year  after  the  death  of  the  defendant,  nor  in  any  case 
unless  upon  permission  granted  by  the  surrogate  of  the  county,  who  has 
jurisdiction  to  grant  administration  or  letters  testamentary  on  the  estate 
of  the  deceased  judgment  debtor,  which  surrogate  may,  on  sufficient 
cause  shown,  make  an  order  granting  permission  to  issue  such  execution 
as  aforesaid.(ii;) 

The  above-quoted  provisions  of  the  Code  probably  supersede  the 
above  second  section  of  the  Eevised  Statutes.  The  writ  oi  scire  facias^ 
it  should  be  remarked,  however,  is  not  abolished  in  the  case  under 
consideration  by  the  428th  section  of  the  Code,  which  applies,  it  13 
supposed,  only  to  the  cases  specified  in  the  chapter  of  which  it  is  the 
first  section.  Nor  is  the  provision  of  the  Revised  Statutes  repealed  by 
the  468th  section  of  the  Code,  which  declares  only  that  "  all  statutory 
provisions  inconsistent  with  this  act  are  repealed," — the  proceeding  by 
scire  facias  to  revive  a  judgment  against  the  personal  representatives  of 
a  deceased  debtor,  not  being  inconsistent  witn  any  of  the  provisions  of 
the  Code.  The  subsequent  clause  of  the  same  section,  providing  that 
"all  rights  of  action  given  or  secured  by  existing  laws,  may  be  prose- 
cuted in  the  manner  provided  by  this  act,"  does  not,  in  terms,  prohibit 
or  prevent  the  issuing  of  a  scire  facias  as  a  concurrent  remedy  with  that 

See  MacFarland  v.  Irwin,  8  Johns.  78. 

S.  L.  1850,  ch.  295,  p.  639 ;  3  B.  S.  (6th  e<L)  642. 
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provided  by  the  Code.  But  a  proceeding  by  scire  facias^  it  is  laid  down, 
IS  to  be  regarded  as  an  action.(a5)  And  the  69th  section  of  the  Code 
provides,  that  there  shall  be  but  one  form  of  action  for  the  enforcement 
or  protection  of  private  rights  and  the  redress  of  private  wrongs,  which 
shall  be  denominated  a  civil  action.  And  the  127th  section  provides, 
that  civil  actions  in  courts  of  record  shall  be  commenced  by  the  service 
of  a  summons.  An  action,  therefore,  cannot  be  commenced  by  scire 
faciasy  nor  otherwise  than  by  the  service  of  a  summons.  The  proceed- 
ing by  scire  facias  being  an  action,  consequently  it  is  considered  as 
superseded,  and  the  section  of  the  He  vised  Statutes  in  question  is  by 
implication  repealed.(y) 

The  above  second  section  of  the  Revised  Statutes  provided,  it  will 
be  remembered,  that  writs  oi  scire  facias  to  revive  a  judgment  against 
the  personal  representatives  of  any  deceased  defendant,  should  be  issued 
within  one  year  after  the  cause  for  issuing  the  same  should  arise. 
*'  The  cause,"  said  Chief  Justice  Nelson,(2)  speaking  of  this  provision, 
"is  the  death  of  the  defendant  in  the  judgment — and  that  makes  the 
revival  by  this  proceeding  necessary.  But  until  the  executor  qualifies, 
the  plaintiff  should  not  be  bound  to  commence  proceedings — ^the  year 
should  then  begin  to  run.  The  object  of  this  provision  is  apparent, 
namely,  to  enable  the  executor  or  administrator  to  close  the  settlement 
of  the  estate  within  the  eighteen  months  prescribed  by  statute  ;(a)  after 
which  time  he  is  bound  to  render  and  adjust  his  accounts  before  the 
surrogate.  Though  the  limit  of  the  year  is  short,  I  do  not  perceive 
any  particular  hardship  in  the  case :  it  is  desirable  the  estate  should 
be  settled  within  a  reasonable  time."  This  view  seems  to  have  been 
adopted  in  framing  the  above  sections  of  the  Code,  which,  it  will  be 
observed,  provide  that  the  personal  representatives  of  the  deceased  judg- 
ment debtor  may  be  summoned  to  show  cause  why  the  judgment  should 
not  be  enforced  at  any  time  within  one  y^ar  after  their  appointment. 

The  proceeding,  under  the  376th  section  of  the  Code  above-quoted, 
by  summons  against  an  executoi:  or  administrator,  to  show  cause  why 
judgment  should  not  be  enforced  against  the  estate  of  a  deceased  judg- 
ment debtor,  is  not  to  be  treated  as  an  action.  It  is  a  proceeding  in 
court  with  most  of  the  forms  of  an  action,  but  for  only  one  specific 
object,  namely,  to  enforce  the  original  judgment  against  the  estate  of 
the  deceased  judgment  debtor  in  the  hands  of  the  executor  or  admin- 
istrator. Costs  may  be  given,  because  the  judgment  may  be  given  in 
the  same  manner  as  in  an  action ;  and  in  certain  cases,  costs  may  be 
given  against  executors  in  an  action.  Judgment  will  not  be  given  against 
the  executor  or  administrator,  personally,  but  will,  in  the  usual  case,  di- 
rect that  the  plaintiff  recoverof  the  executor  or  administrator  the  amount 
of  the  judgment  against  the  deceased,  and  interest,  together  with  the 
costs  of  the  proceeding  and  the  allowance  therein,  if  any — to  be  levied, 
in  due  course  of  administration,  out  of  the  goods  and  chattels  which 
were  of  the  deceased  at  the  time  of  his  death,  or  which  since  have,  or 

(x)  Cameron  A  McKay  agst  TouiiQ^  6  How.  Prac.  Hep.  372,  and  cases  cited, 
(y)  Cameron  &  McKay  agst  Young,  6  How.  Prac.  Rep.  372;  Alden  agst  Clarlc^  Tijfi& 
Bradley^  11  How.  Prac.  Rep.  209.    But  see  Anon.^  1  Code  Reporter,  118. 
(»)  In  Clark  v.  Sexton's  executors,  23  Wend.  477,  479. 
(a)  2  B.  a  92 ;  3  R.  S.  (6th  ed.)  277.    QoBpastj  ch.  12. 
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thereafker  may,  come  into  the  hands  of  the  executor  or  administrator 
to  be  administered ;  and  that  on  the  plaintiff's  obtaining  the  proper 
order  of  the  surrogate  pursuant  to  the  provisions  of  the  Revised  Stat- 
utes presently  to  be  quoted,(i)  to  enforce  payment  of  the  same  by  ex- 
ecution, with  liberty  to  move  for  an  attachment  to  compel  the  applica- 
tion of  any  property  charged  with  the  payment  of  the  judgment.(c) 

The  376th  section  of  the  Code,  above-quoted,  requires  that  letters 
testamentary  or  of  administration  of  the  deceased,  shall  issue  before  any 
steps  can  be  taken  by  the  j  udgment  creditor  for  the  collection  of  his 
judgment.  The  legislature,  it  would  seem,  was  not  satisfied  with  its 
provisions,  and,  by  the  act  of  the  10th  April,  1850,  above  recited,  under- 
took to  provide,  for  the  creditors  of  deceased  judgment  debtors  whose 
judgments  were  liens  upon  real  property  of  the  deceased,  a  more  simple 
and  expeditious  mode  of  obtaining  satisfaction  of  their  judgraenta. 

By  that  act,  the  creditor  is  not  required  to  wait  until  letters  are 
granted  upon  the  deceased  debtor's  estate,  as  in  section  376  of  the  Code ; 
but,  one  year  after  the  death  of  the  judgment  debtor,  upon  permission 
granted  by  a  surrogate  having  jurisdiction  to  grant  administration,  &c., 
on  the  estate,  execution  is  permitted  to  issue  in  the  same  manner,  and 
with  the  same  effect,  as  if  the  judgment  debtor  were  still  living. 

This  act  is  very  brief,  and  does  not,  in  direct  terms,  provide  for 
notice  to  any  person  or  party.  But  as  the  plaintiff's  remedy  is  to  be 
reached  by  the  process  of  the  courts,  and  as  the  courts  have  at  all  times 
control  of  process  issued  therefrom,  such  process,  it  seems,  will  not  be 
issued  without  proper  notice  to  all  those  interested,  that  they  may  have 
an  opportunity  to  show  cause.  In  no  case,  it  is  considered,  should 
execution  be  permitted  to  issue  under  that  act,  without  leave  of  the 
court.  The  fair  inference,  from  the  language  of  the  act,  is,  that  appli- 
cation to  then  court  for  leave  was  contemplated, 

Tliat  application  should  be  upon  affidavit  setting  forth  all  the  facts, 
together  with  the  surrogate's  permission.  On  presenting  such  papers 
to  the  court,  an  order  will  be  made  for  all  persons  interested  in  the 
estate  to  show  cause,  at  a  special  term,  why  execution  on  such  judg- 
ment should  not  issue,  and  also  directing  how,  and  on  whom,  such 
order  shall  be  served.(d) 

2.  With  respect  to  suits  pending  against  the  testator  or  intestate  at 
the  time  of  his  death,  the  Code  of  Procedure  (section  121)  provides  that 
no  action  shall  abate  by  the  death  of  a  party,  if  the  cause  of  action  sur- 
vive or  continue.  In  case  of  death  of  a  party,  the  court,  on  motion,  at 
any  tjme  within  one  year  thereafter,  or  afterwards  on  a  supplemental 
complaint,  may  allow  the  action  to  be  continued  by  or  against  his  rep- 
resentative in  interest.(c) 

(b)  2  R.  S.  88 ;  3  R.  S.  (5th  ed.)  174,  sec.  36  [sec  32].    Post 

(c)  Mills  agst.  Tkurshy,  12  How.  Prac.  Rep.  385. 

(d)  Code,  sec.  284.   See  Aldea  agst.  Clark^  Tiffl  dk  Bradley,  11  How.  Pr.  R.  209,  per  James,  J. 
(«)  The  correfjponding  provision  of  the  Revised  Statutes,  relating  to  the  present  subject, 

was  as  follows :  If  any  action  shall  have  been  commenced  within  the  time  prescribed  by  law 
for  the  commencement  of  such  action,  and  the  defendant  in  such  suit  die  before  judgment, 
and  if  the  right  of  action  be  such  as  survives  against  the  representatives  of  the  defendant, 
the  plaintiff  may  commence  a  new  action  against  the  heirs,  executors,  or  administrators  of 
such  defendant,  as  the  case  may  require,  within  one  year  after  such  death ;  or,  if  no  execu- 
tors or  administrators  be  appointed  within  that  time,  then  within  one  year  after  letters  tes- 
tamentary or  of  administration  shall  have  been  granted  to  them.    2  R.  S.  298;  3d  ed.  396. 
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It  seems  that  after  the  death  or  other  disability  of  a  party,  the  suit 
cannot  be  continued  by  a  supplemental  complaint,  without  the  leave  of 
the  court  first  obtained ;  and  if  a  supplemental  complaint  is  served  with- 
out the  leave  of  the  court  first  obtained,  the  complaint  and  the  pro- 
ceedings thereon  will  be  set  aside  on  motion.(/)  The  language  of  the 
provision  is,  that  the  court  may  allow  the  action  to  be  continued,  which 
implies  an  application  to  the  court. 

3.  With  respect  to  the  limitation  of  actions  against  executors  and 
administrators,  the  Code  of  Procedure  (section  102)  provides  as  follows : 

If  a  person  against  whom  an  action  may  be  brought,  die  before  the 
expiration  of  the  time  limited  for  the  commencement  thereof,  and  the 
cause  of  action  survives,  an  action  may  be  commenced  against  his  ex- 
ecutors or  administrator,  after  the  expiration  of  that  time,  and  within 
one  year  after  the  issuing  of  letters  testamentary  or  of  administration. 

The  article  of  the  Eevised  Statutes  relative  to  "  suits  by  and  against 
executors  and  administrators,"  provides  as  follows : 

Sec.  8.  The  term  of  eighteen  months,  after  the  death  of  any  testator 
or  intestate,  shall  not  be  deemed  any  part  of  the  time  limited  by  law 
for  the  commencement  of  actions  against  his  executors  or  administra- 
tors.(^) 

Under  this  section  of  the  Eevised  Statutes  it  was  held,  previous  to 
the  Code,  that  where  the  Statute  of  Limitations  had  not  run  against  the 
demand  at  the  time  of  the  death  of  the  debtor,  the  creditor  had  eigh- 
teen months  after  such  death  within  which  to  bring  his  action,  although 
the  limitation  of  the  statute  may  have  expired  before  the  expiration  of 
the  eighteen  months.(A)  Thus,  where  the  action  was  upon  two  pro- 
missory notes  made  by  the  intestate,  and  the  limitation  of  six  years 
expired  on  the  4th  September,  1832 — ^the  intestate  having  died  on  the 
10th  July,  1832,  and  the  administration  of  his  estate  having  been  issued 
on  the  5th  October,  1832,  and  the  action  was  commenced  on  the  26th 
September,  1833,  one  year  and  twenty-two  days  after  the  statute  at- 
tached— the  Supreme  Court  determined  that  the  Statute  of  Limitations 
was  not  a  bar  to  the  action.(A) 

It  is  a  well  settled  proposition,  that  no  exception  to  the  Statute  of 
Limitations  can  be  claimed  unless  it  is  expressly  mentioned  in  such 
statute.(i)  The  exception  provided  by  the  above  eighth  section  of  the 
Eevised  Statutes  was  eighteen  months  after  the  death  of  the  testator 
or  intestate,  within  which  to  commence  a  suit  against  an  executor  or 
administrator  for  a  valid  claim  existing  against  the  testator  or  intestate 
in  his  lifetime.  The  statute  seems  to  have  proceeded  upon  the  assump- 
tion, that  in  all  cases  an  executor  or  admimntrator  would  be  appointed 
against  whom  a  suit  could  be  brought  before  the  lapse  of  eighteen 
months  from  the  decedent's  death.  Instances,  however,  are  not  unfre- 
quent,  where  a  longer  period  than  eighteen  months  intervenes  between 
the  death  and  the  appointment  of  an  executor  or  administrator.     In 

(/)  Howard's  Code,  155,  158.  (g)  2  R.  S.  448;  3  R.  S.  (5th  ed.)  T46. 

{h)  Wenman  ▼.  T?ie  Mohawk  Insurance  Company ^  13  Wend.  267. 

(t)  BucJcUn  V.  Ford,  5  Barb.  Sup.  Ct.  Rep.  393  j  Reynolds  v.  CoUiTis,  3  HiU,  36 ;  Wenman 
r.  Ths  Mohawk  Insurance  Company^  13  Wend.  267;  Bacon^s  Abr.  395,  tit.  Lim.  of  Actions, 
(E,)  5  note;  WiUes,  27. 
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Bach  cases,  where  the  limitation  expired  daring  that  period,  the  statate 
was  a  bar  to  an  action,  and  the  claimant  was  without  relieC(y)  This 
defect  in  the  former  law,  as  it  mast  be  supposed  it  was  considered,  it 
was  probably  the  object  of  the  above-aaoted  section  of  the  CSode  to 
remedy.  Tfie  claimant  is  now  allowea  one  year  after  the  issuing  of 
the  letters  testamentary  or  of  administration,  within  which  to  bring 
his  action.  If  the  provision  of  the  Ckxle  is  to  be  understood  as  super- 
seding the  above  eighth  section  of  the  Revised  Statutes,  this  will,  in 
many  cases,  abridge  the  time  formerly  allowed :  As,  where  the  letters 
are  issued,  as  is  common,  within  a  few  days  or  weeks  after  the  death 
of  the  testator  or  intestate.  There  is  not,  however,  it  is  plain,  anything 
inconsistent  in  the  provisions  of  the  two  sections,  and  upon  their  mere 
language  they  may  very  well  stand  together.  By  the  Cfode,  the  action 
is  to  be  brought  within  a  year  after  the  issuing  of  the  letters;  and  by  the 
Revised  Statutes,  the  term  of  eighteen  months  afl«r  the  death  of  the 
testator  or  intestate  is  not  to  be  deemed  any  part  of  the  time  limited 
for  the  commencement  of  the  action.  This  gives  in  all  cases  a  period 
of  two  years  and  six  months  aftier  the  death  of  the  testator  or  intestate, 
within  which  to  bring.an  action  against  his  executor  or  administrator, 
upon  a  claim  not  barred  by  the  Statute  of  Limitations  at  the  time  of 
the  death  of  the  decedent.(A) 

(j)  Some  of  the  remarks  of  Mr.  Justice  Nelson,  in  his  opinion  in  Wenman  y.  T?ie  Mohawk 
Ifuuranu  Company^  (13  Wend.  268,)  would  seem  to  favor  the  idea  that  the  eighteen  months' 
limitation  provided  by  the  eighth  section  of  the  Revised  Statutes,  was  eighteen  months  from 
the  granting  of  the  letters  testamentary  or  of  administration.  He  sajs:  "An  executor  or 
administrator,  after  the  expiration  of  eighteen  months  from  the  time  of  his  appointment,  may 
be  required  to  render  an  account  of  his  proceedings,  to. ;  and  he  may,  after  the  expiration 
of  the  same  time,  voluntarily  render  a  final  account,  and  compel  attendance  of  all  persons 
interested."  2  B.  S.  92,  sec.  62 ;  3  B.  S.  (6th  ed.)  178;  Id.  95,  sea  70;  3  K  S.  (5th  ed.)  183. 
Suits  against  executors  and  administrators  are  greatly  discouraged  by  numerous  provisions 
in  tiie  Revised  Statutes,  as  may  be  seen  by  reference  to  various  sections.  2  R.  S.  88,  sec.  31 
to  41  inclusive ;  9  Wend.  452.  No  execution  can  issue  upon  a  judgment  against  an  execu- 
tor or  administrator,  until  an  account  of  his  administration  sbidl  huftve  been  rendered  and 
settled,  unless  by  order  of  the  surrogate,  (sec  32 ;)  and  no  costs  can  be  recovered  agunst  ex- 
ecutors or  administrators,  except  in  particular  cases,  (sec.  41.)  Such  being  the  discouraging 
and  fruitless  effect  of  suits  in  all  cases  against  them,  it  was  just  that  a  delay  of  eighteen 
months,  which  time  they  have  to  settle  the  estate,  should  not  operate  to  bar  the  rights  of 
creditors  by  lapse  of  time ;  and  for  this  reason  sec.  8  was  passed.  It  is  a  part  of  the  system 
established  "for  the  regulation  of  the  powers  and  duties  of  surrogates,  and  of  executors  and 
administrators  in  the  settlement  of  estates  of  deceased  persons."  The  delay  of  eighteen 
months  which  the  executor  or  adminstrator  has  for  the  settlement  of  the  estate  and  the 
rendering  of  his  account,  it  is  expressly  declared,  is  "from  the  time  of  his  appointment^' 
See  2  R.  S.  92,  sea  52  ;  3  R.  S.  r6th  ed.)  178;  Post,  ch.  12.  The  term  of  eighteen  months 
allowed  for  the  commencement  oi  actions  against  executors  or  administrators^  is  "  after  the 
death  of  the  testator  or  intestate."  There  may  be  a  considerable  interval  between  the  expi- 
ration of  the  two  periods.  The  preceding  portion  of  the  learned  justice's  opinion  very  con- 
clusively negatives  the  notion  that,  on  the  death  of  the  intestate,  the  running  of  the  statute 
ceased  until  administration  was  granted,  and  the  whole  opinion,  taken  together,  may  be 
considered  as  determining  the  true  construction  of  this  section  to  be  according  to  its  veriest 
words,  and  that,  under  its  provisions,  the  limitation  prescribed  would  expire'  at  the  end  of 
eighteen  months  from  the  time  of  the  death  of  the  testator  or  intestate,  without  reference  to 
the  time  when  letters  testamentary  or  of  administration  may  have  been  granted. 

(k)  In  Wenman  v.  Th4  Mohawk  Insurance  Company ^  (13  Wend.  267, 269,)  it  was  considered 
by  Mr.  Justice  Nelson,  that  the  above  eighth  section  of  the  Revised  Statutes  did  not  apply 
to  enlarge  the  time,  prescribed  by  sec.  34  (2  R.  S.  298),  for  bringing  a  new  action  against  an 
executor  or  administrator,  where  the  decedent  died  pendente  lite.  (See  ante^  p.  345,  n.)  StiU 
less  would  that  section  apply  to  the  provision  of  the  Code,  (sea  121,)  corr^ponding  to  the 
34th  section  of  the  Revised  Statutes  refeirdd  to,  yrUoh,  as  has  appeared  above,  provides  for 
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It  may  here  properly  be  observed,  that  there  are  cases  where  the 
cause  of  action  accrued  after  the  death  of  the  testator  or  intestate,  in 
which  it  has  been  repeatedly  held,  that  the  statute  did  not  begin  to  run 
until  probate,  or  letters  of  administration ;  and  this  for  the  plain  reason 
that  the  cause  of  action,  which  must  exist  before  the  statute  can  run, 
is  not  complete  until  there  exists  a  party  to  sue  and  be  sued.(?)  The 
above  eighth  section  of  the  Revised  Statutes  is  only  applicable  to  cases 
where  the  statute  has  commenced  running  before  the  death  of  the  tes- 
tator or  intestate.(?n) 
•  The  Revised  Statutes,  as  will  presently  appear  more  at  length,  pro- 
vide for  a  notice  to  be  published  by  the  executor  or  administrator  six 
months  after  the  granting  of  his  letters,  calling  upon  creditors  to  ex* 
hibit  their  claims,  to  be  published  for  six  months,  and  for  a  reference 
of  disputed  claims,  presented  at  the  option  of  the  executor  or  adminis- 
trator, and  exempt  the  defendant  from  the  payment  of  costs  where  a 
suit  is  brought  on  a  claim  against  the  deceased  not  presented,  or  on  one 
presented  and  disputed,  unless  it  appear  that  payment  was  unreasonably 
resisted  or  neglected,  or  the  executor  or  administrator  refused  to  refer. 
The  same  statutes  further  provide  that,  where  the  executor  or  admin- 
istrator has  thus  advertised  for  claims,  and  he  disputes  or  rejects  a 
claim  presented  under  the  notice,  and  such  claim  %hall  not  have  been 
referred,  the  claimant  shall,  within  six  months  after  such  dispute  or 
rejection,  if  the  debt,  or  any  part  thereof,  be  then  due,  or  within  six 
months  after  some  part  thereof  shall  have  become  due,  commence  a 
suit  for  the  recovery  thereof,  or  be  forever  barred  from  maintaining 
any  action  thereon.(w) 

The  statute  does  not,  however,  prohibit  the  creditor  from  suing,  and 
he  may  do  so  whether  his  claim  has  been  presented  or  not.  And  if  he 
does  present  his  claim,  that  will  not  stop  the  running  of  the  Statute  of 
Limitations.  If  the  six  years  have  run  oefore  the  death  of  the  testator, 
the  action  is  gone.  .  "  If  the  time  has  not  run,"  it  was  said  in  a  case(o^ 
before  the  Code,  "  then  the  creditor  has,  in  the  whole,  seven  years  ana 
a  half  to  bring  his  suit,  after  the  right  of  action  accrued ;  and  he  mast 
take  care  to  have  the  matter  aiSjusted,  or  commence  his  action  within 
that  period,  or  he  will  be  too  late." 

The  provisions  of  the  statute  thus  adverted  to  will  be  more  particu- 
larly examined  hereafl;er,  when  the  subject  of  the  publication  of  the  ' 
notice  mentioned  comes  to  be  considered.(^) 

It  was  regarded  as  an  unsettled  point,  in  cases  previous  to  the  Revised 
Statutes,  whether  the  admission  of  the  personal  representatives  of  the 
deceased,  or  of  one  of  several  personal  representatives,  was  sufficient 

the  oontinuance  o  the  action  pending  against  the  decedent  at  the  time  of  his  death.  Nor 
wiU  it  ftppij  to  enlarge  the  time  preecribed  by  the  376tii  section  of  the  Code,  already  cited, 
[mJLt^  pp.  341-4,)  for  taking  proceedings  to  enforce,  against  the  personal  representatives  of  the 
deceased,  a  judgment  recovered  against  him  in  his  iSetime.  If  the  8th  section  is  still  in  forces 
the  onlj  case  to  which  it  can  apply  is  that  provided  for  by  the  102d  section  of  the  Code,  aa 
above  suggested. 

(0  WcMnaoi  V.  ThA  Mohawk  Inswrcmee  Companyy  13  Wend.  267,  269,  per  Nelson,  J.,  and 
cases  cited;  Bucklin  v.  Ibrd,  6  Barb.  Sup.  Ct.  Rep.  393,  397. 

(m)  5  Barb.  Sup.  Ct.  Rep.  337.  (n)  2  R.  &  88-9 ;  3  R.  S.  (6th  ed.)  174^. 

(o)  Reynolds  v.  Cmna,  3  Hill,  37.  {^  InfircL 
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to  take  a  demand  held  against  the  estate  out  of  the  Statute  of  Limita- 
tions.(  q)  It  was  said,  dlso,  previous  to  the  Revised  Statutes,  that  an 
executor  is  not  bound  to  plead  the  Statute  of  Limitations  to  an  action 
commenced  against  liim  by  a  creditor  of  the  testator.(?-)  The  relations 
of  an  executor  or  administrator  to  the  estate  and  to  the  creditors  of  the 
deceased,  have  been  so  altered  bv  the  Revised  Statutes  from  what  they 
were  formerly,  that  it  is  believea  prudent  to  advise,  under  the  present 
system,  that,  where  the  rights  of  creditors  are  concerned,  an  admission 
of  an  executor  or  administrator  would  not  be  allowed  to  take  a  claim 
out  of  the  statute,  and  that,  again,  as  respects  creditors,  an  executor  will 
render  himself  personally  liable,  if  he  omit  to  set  up  the  Statute  of  Lim- 
itations in  a  case  where  that  defence  may  be  successfully  interposei(rr) 

OF  THE  BRINGING  AND  CONDUCTING  SUITS,  THE  OBTAINING  AND  ENFORC- 
ING JUDGMENTS,  AND  THE  PROSECUTION  AND  COLLECTION  OF  CLAIMS 
GENERALLY,  AGAINST  EXECUTORS  AND  ADMINISTRATORS;  AND  HERE- 
WITH OF  THE  ASCERTAINING  THE  CLAIMS  AGAINST  THE  ESTATE  BY 
THE  PUBLICATION  OF  A  NOTICE,  AND  THE  REFERENCE  OF  CLAIMS  PRE- 
SENTED, AND  TilB  DISPOSITION  OF  CLAIMS  REFERRED. 

With  respect  to  suits  and  judgments  against  executors  and  adminis- 
trators, the  design  and  scope  of  this  work  will  admit  only  of  an  exami- 
nation of  the  statutory  provisions  regulating  the  practice,  pleadings,  and 
proceedings  in  such  suits,  and  the  manner  of  enforcing  the  judgment. 

As  to  the  necessary  defendants,  and  their  liability  to  arrest,  the 
statutory  provisions  are  as  follows : 

Sec.  1.  In  actions  brought  by  or  against  executors,  it  shall  not  be 
necessary  to  join  those  as  parties  to  whom  letters  testamentary  shall 
not  have  been  issued,  and  who  have  not  qualified.(5) 

{q)  This  question  is  ablj  and  follj  discussed  by  way  of  illustrationt  and  the  cases  are 
mostly  collected,  in  the  learned  opinion  of  Mr.  Justice  Cowen  in  Tfie  Cayuga  County  Bank 
T.  Bennett,  6  Hill,  238,  241.  See,  also,  Ibreyih  r.  Qaiuson,  6  Wend.' 558 ;  McInUre  t.  Mtrri^ 
adminiatraiora,  14  VTend.  90. 

(r)  Toll,  on  Ezrs.  343,  429;  Kirtland's  Surr.  186.  Justice  Williams  thus  states  the  law 
on  this  subject :  "  But  an  executor  may  pay  a  debt  proved  to  be  justly  due  by  his  testator, 
although  barred  by  the  Statute  of  Limitations  (Norton  v.  Frecker,  1  Atk.  526,  by  Lord  Hard- 
wioke ;  StdUchmidt  v.  Lett,  1  Sm.  and  G.  415).  Again,  it  has  been  hold  that  he  is  not  bound 
to  plead  the  statute  to  an  action  commenced  ogaiikit  him  by  a  creditor  of  the  testator :  {Nor- 
ton V.  Frecker,  1  Atk.  626.  See,  also,  Ace.  per  Lord  Lyndhurst,  C.  B.,  in  Williamson  t.  Nayhr^ 
3  Younge  and  Coll.  211,  note  (a).  But  see  contra  per  Bay  ley,  J.,  in  McCuUough  v.  Dawes,  9 
DowL  and  ByL  43.)  Thus,  if  the  surplus  of  the  personal  estate,  after  the  payment  of  the  debts 
*  and  legacies,  be  bequeathed  to  a  residuary  legatee,  and  several  creditors,  although  barred  by 
the  Statute  of  Limitations,  commence  actions  against  the  executor,  equity  will  not,  on  his 
refusal  to  plead  the  statute,  compel  him  to  plead  in  favor  of  the  residuary  legatee.  ( CasUeton 
V.  Fanshaw,  Free.  Chan.  100 ;  S.  C,  1  Eq.  Cas.  Abr.  305 ;  2  id.  254,  pL  1,  259,  pL  1.)  So,  in 
the  administration  of  assets  under  a  creditor's  bill,  it  was  held  that  executors  were  not  bound 
to  plead  the  statute;  and  if  they  did  not,  the  creditor  filing  the  biU  would  have  a  decree  on 
behalf  of  himself  and  all  other  creditors,  and  would  be  paid.  (Ex  parte  Dewdney,  15  Yes.  498.) 
But  in  Shewen  v.  Vandenhorsi,  (1  Russ  and  M.  347  ;  2  Russ.  and  M.  75,)  under  the  common 
decree  in  an  administration  suit,  a  creditor  applied  to  prove  a  debt  which  was  barred  by 
lapse  of  time;  and,  the  executor  refusing  to  interfere,  the  plaintiff,  a  residuary  legatee, 
insisted  upon  setting  up  the  objection  of  £e  statute :  Sir  John  Leach,  M.  R.,  held,  that  it 
was  competent  for  the  plaintiff,  or  any  other  person  interested  in  the  fund,  to  take  advantage 
of  the  statute  before  the  master,  notwithstanding  the  refusal  of  the  executor.  And  this  de- 
cision was  confirmed  by  Lord  Brougham  on  appeal"  Wma  on  Exrs.  1635.  And  Toller  (343) 
is  substantially  to  the  same  effect. 

(rr)  See  some  hesitation  expressed  as  to  the  correctness  of  this  opinion  by  Baloom,  J.,  in 
Wilcox  V.  Smith,  26  Barb.  Sup.  Ct  Rep.  316,  336. 

(s)  S.  L.  1838,  ch.  149,  p.  103 ;   2  R.  S.  (3d  ed.)  113,  sec.  3 ;   3  R.  S.  (5th  ed.)  201,  sec.  2. 
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Sec.  8.  No  executors  or  administrators  shall  be  held  to  bail  in  any 
action  against  them,  in  their  representative  character,  unless  such  action 
be  brought  to  charge  them  with  waste.(^) 

Sec.  4.  Nor  shall  they  be  held  to  bail  in  such  action,  unless  upon  an 
order  of  a  judge  of  the  court  in  which  such  action  shall  be  brought, 
founded  upon  an  affidavit  of  the  facts  and  circumstances  to  support 
such  charge.(Q 

Where  there  are  several  defendants,  the  statute  provides  as  follows : 

Sec.  5.  In  actions  against  several  executors  or  administrators,  they 
shall  all  be  considered  as  one  person,  representing  their  testator  or  in- 
testate ;  and  such  of  them  as  shall  be  first  served  with  process,  or  as 
shall  first  appear  in  the  action,  shall  answer  the  plaintiff.  Judgment 
shall  be  rendered ;  and  in  the  cases  where  execution  may  be  issued 
against  the  proj)erty  of  the  testator  or  intestate,  it  shall  be  awarded 
against  such  as  shall  have  appeared,  and  the  others  named  in  the  first 
process,  in  the  same  manner  as  if  they  had  all  appeared. 

€ec.  6.  But  no  judgment  rendered  in  such  action,  by  default  or  other- 
wise, shall  be  deemed  evidence  of  any  admission  of  assets  in  the  hands 
of  any  executor  or  administrator  who  was  not  served  with  process  in 
such  action,  or  who  did  not  actually  appear  therein. 

Sec.  7.  The  preceding  section  shall  not  deprive  any  plaintiff  of  the 
usual  remedies,  to  bring  into  court  all  the  executors  or  administrators 
against  whom  the  action  is  brought.(w) 

Where  the  power  of  an  executor  or  administrator  is  revoked,  or  he 
is  superseded,  or  dies  whilst  a  suit  is  pending  against  him,  the  proceed- 
ings are  regulated  by  the  statute  as  follows : 

Sec.  15.  If  an  executor  or  administrator  be  defendant  in  a  suit,  pend- 
ing at  the  time  of  the  revocation  or  superseding  of  his  power  as  such, 
the  plaintiff  in  such  suit  may  proceed  therein  against  such  executor  or 
administrator,  in  order  to  charge  him  personally;  but  no  judgment 
recovered  therein,  after  such  revocation  or  superseding,  shall  be  bind- 
ing, or  be  of  any  force  as  against  the  estate  of  the  testator  or  intestate, 
or  any  person  succeeding  to  the  administration  of  the  same  estate. 

Sec.  16.  If  the  plaintiff  shall  not  elect  so  to  proceed  against  such 
executor  or  administrator,  the  court  in  which  sucn  suit  may  be  pend- 
ing, on  the  application  of  the  plaintiff  therein,  and  after  reasonable 
notice  to  the  j)erson  succeeding  to  the  administration  of  the  same  estate, 
may,  by  rule  of  court,  substitute  the  person  so  succeeding  as  defendant 
in  siicli  suit,  and  such  suit  shall  thereafter  proceed  to  final  judgment, 
in  like  manner  as  if  it  had  been  originally  commenced  against  the  per- 
son so  substituted. 

Sec.  17.  In  case  of  the  death  of  an  executor  or  administrator  during 
the  pendency  of  a  suit  against  him,  the  court  may,  in  like  manner,  sub- 
stitute the  person  succeeding  to  the  administration  of  the  same  estate, 
as  defendant  in  such  suit,  with  the  like  effect.(t;) 

Ihe  following  section  of  the  Code  of  Procedure,  although  not  prob- 
ably so  intended,  applies  to  the  cases  thus  provided  for : 

Sec.  121.  No  action  shall  abate  by  the  death,  marriage,  or  other  dis- 
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0  2  R.  S.  448 ;  3  R.  S.  (6th  ed.)  746.  (u)  2  B.  S.  448 ;  3  B.  a  (6th  ed.)  746. 

«)  2  R.  a  116;  3  R.  S.  (6th  ed.)  203. 
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ability  of  a  party,  or  by  the  transfer  of  any  interest  therein,  if  the 
cause  of  action  survive  or  continue.  In  case  of  death,  marria^  or 
other  disability  of  a  party,  the  court,  on  motion,  at  any  time  within 
one  year  thereafter,  or  afterwards  on  a  supplemental  complaint^  may 
allow  the  action  to  be  continued  by  or  against  his  representative  or 
successor  in  interest  In  case  of  any  other  transfer  of  interest,  the  action 
shall  be  continued  in  the  name  of  the  original  party  ;  or  the  court  may 
allow  the  person  to  whom  the  transfer  is  made  to  be  substituted  in  the 
action. (z^) 

Where  a  sole  defendant  dies  pending  the  action,  his  personal  repre- 
sentatives cannot,  under  this  section  of  the  Code,  req^uire  the  plaintiff  to 
continue  the  action.  The  court  can  allow  the  action  to  be  continued 
only  on  the  application  of  the  plaintiff.  But  the  court  will  order  the 
action  to  be  discontinued  unless  the  plaintiff,  within  a  specified  num- 
ber of  days,  consent  to  an  order  continuing  the  s,ct\on.{ww) 

The  following  sections  of  the  statute  relate  to  the  effect  of  the  inven- 
tory, when  given  in  evidence  in  actions  against  executors  or  admiiys- 
trators: 

Sec.  14.  In  any  action  against  executors  or  administrators,  in  which 
the  fact  of  their  having  administered  the  estate  of  their  testator  or  in- 
testate, or  any  part  thereof,  shall  come  in  issue,  and  the  inventory  of 
tho  property  of  the  deceased,  made  and  filed  by  them,  shall  be  given 
in  evidence,  the  plaintiff  or  defendant  may  rebut  the  same  by  proof: 

1.  That  any  property  or  effects  have  been  omitted  in  such  inventory, 
or  were  not  returned  therein  at  their  true  value ; 

2.  That  such  property  has  perished  or  been  lost,  without  the  fault 
of  such  executor  or  administrator,  or  that  it  has  been  fairly  sold  by 
them  at  private  or  public  sale,  at  a  less  price  than  the  value  so  returned; 
or  that  since  the  return  of  the  inventory,  such  property  has  deterior- 
ated or  enhanced  in  value. 

Sec.  15.  In  every  such  action,  the  defendants  shall  not  be  charged 
for  any  demands  or  rights  in  action  specified  in  their  inventory,  unless 
it  appear  that  such  demands  or  rights  have  been  collected,  or  might 
have  been  collected  with  due  diligence. 

Sec.  16.  The  two  last  sections  shall  not  be  construed  to  vary  any 
rules  of  evidence  in  respect  to  any  proof  which  an  executor  or  admin- 
istrator may  now  make  oy  law.(x) 

Where  a  judgment  has  been  obtained  against  an  heir  or  devisee,  for 
a  debt  of  the  estate,  the  statute  provides  as  follows : 

Sec.  7.  Every  judgment  against  an  heir  or  devisee  shall  be  a  bar  to 
any  subsec^^uent  suit  against  the  executor  or  administrator  of  the  ances- 
tor or  devisor,  for  the  same  debt  or  damages  upon  which  such  judg- 
ment shall  have  been  obtained,  unless  the  plaintiff  shall  show  an  exe- 
cution against  such  heir  or  devisee,  returned  unsatisfied,  or  that  no  suf- 
ficient lands  or  tenement  have  descended  or  been  devised  to  such  heir 
or  devisee. 

Sec.  8.  In  all  cases  where  a  judgment  shall  be  recovered  against  an 

(w)  See  atUej  p.  297. 

Iww)  Keene  agt  La  Farge^  16  How.  Prac.  Rep.  877. 

(x)  2  R.  S.  449;  3  B.  8.  (Sth  ed.)  747.    See  WUlaughby  v.  McCkur,  2  Wend.  608. 
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heir  or  devisee  for  a  debt  or  legacy  expressly  charged  on  the  estate 
descended  oi  devised,  it  shall  be  an  absolute'  bar  to  any  subsequent 
suit,  against  the  executor  or  administrator,  for  the  same  debt  or  legacy,  (y) 

It  may  be  observed,  in  this  place,  that  an  attachment  does  not  lie 
against  a  non-resident  executor  or  administrator  to  recover  a  debt  due 
fix)m  his  testator  or  intestate,  under  the  provisions  of  the  act(2)  relating 
to  attachments  against  absconding,  concealed,  and  non-resident  debt- 
ors.(a)  And,  although  the  language  of  the  provisions  of  the  Code(6) 
aathorizinj^  the  issuing  of  attachments,  is  not  the  same  as  that  of  the 
statute  referred ;  yet,  without  doubt,  a  non-resident  executor  or  ad- 
ministrator is  not,  under  the  Code,  any  more  liable  to  an  attachment  to 
recover  a  debt  due  by  the  deceased  than  he  was  under  the  former 
statute. 

It  may  properly  be  added,  that  no  justice  of  the  peace  has  cognizance 
of  an  action  against  an  executor  or  administrator  as  such.(c^  And,  in 
this  particular,  the  jurisdiction  of  the  Justices'  Courts  of  tne  different 
cities  of  this  state,  and  of  the  Justices'  Courts  and  Marine  Court  of  the 
city  of  New  York,  is  the  same  as  that  of  justices  of  the  peace,  and  is 
in  like  manner  restricted.(d) 

It  has  been  observed  at  a  previous  page,  but  may  here  very  well  be 
further  added,  that  a  judgment  against  the  deceased  in  a  Justice's  Court, 
not  having  been  docketed  in  his  lifetime,  has  no  priority  of  payment 
over  other  debts.(e) 

The  docketing  of  the  judgment  referred  to  by  the  statute  is,  how- 
ever, the  docketing  by  the  clerk  of  the  court  in  which  the  judgment 
is  recovered.  It  is  not  necessary  that  the  judgment  should  be  so  dock- 
eted as  to  become  a  lien  upon  lands,  in  order  to  be  entitled  to  prefer- 
ence. Thus,  the  judgments  of  the  Superior  Court  of  the  city  of  New 
York,  of  the  Court  of  Common  Pleas  in  and  for  the  city  and  county 
of  New  York,  and  other  similar  courts  of  record,  are  entitled  to  pre- 
ference in  payment  according  to  the  priority  thereof  respectively, 
although  they  nave  not  been  docketed  with  the  clerk  of  the  county .(ee) 

With  respect  to  the  pleadings  and  proceedings  in  actions  against  ex- 
ecutors and  administrators,  it  is  necessary  to  consider  together  the 
statutory  provisions  relating  particularlv  to  those  subjects,  and  those 
relating  to  the  recovery  of  judgments,  the  issuing  of  executions,  and 
the  compelling  accounts  in  the  Surrogates'  Courts  for  the  enforcement 
of  judgments  and  debts  owing  by  the  estate  against  executors  and 
administrators,  and  the  enforcement  of  debts  owing  by  the  estate  against 
executors  and  administrators,  by  proceedings  in  the  Surrogates'  Courts 

(generally.  The  ascertainment  of  the  debts  of  the  deceased  by  the  pub- 
ication  of  a  notice  for  the  exhibition  of  claims,  the  reference  of  claims, 
and  the  disposition  of  claims  referred,  being  proceedings  for  the  pay- 
ment of  debts,  and  the  reference  being  in  the  nature  of  a  suit,  and  being 
so  joined  in  the  statutes,  will  properly  be  also  considered  in  the  present 

(y)  2  R  S.  114;  3  R.  S.  (6th  ed.)  202.  (2)  2  R.  S.  1;  3  R.  8.  (5th  ed.)  78. 

la)  In  the  MaUer  of  C.  Hard  and  H,  Sdden,  administrator,  Ac,  9  Wend.  465. 

(&)  Part  2,  tit  7,  ch.  4,  Howard's  Code,  p.  361.        (c)  Code,  sec.  54. 

(d)  See  Ck}de,  pt  1,  tit  7,  chaps.  1,  2, 3. 

U)  Stevenson  ▼.  Weisser,  1  Bradf.  Surr.  Rep.  343.    See  ante,  p.  316. 

(ee)  See  Nash  r.  Homed,  4  Bradf.  Surr.  Rep.  213. 
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connection.  This  subdivision  will,  therefore,  embrace  not  only  the 
subjects  of  pleadings  and  proceedings  in  suits  against  executors  and 
administrators,  but  nearly  all  the  remaining  topics  proposed  to  be 
treated  of  in  this  chapter. 

The  following  sections  of  the  statute  prescribe  the  regulations  to  be 
observed  in  the  prosecution  of  suits  against  executors  and  administra- 
tors, and  declare  the  conditions  under  which  executions  are  to  be  issued 
against  them : 

Sec.  31.  In  any  suit  against  an  executor  or  administrator,  the  de- 
fendant may  show,  under  a  notice  for  that  purpose,  given  with  his  plea, 
that  there  are  debts  of  a  prior  class  unsatisfied,  or  that  there  are  unpaid 
debts  of  the  same  class  with  that  on  which  the  suit  is  brought,  and 
judgment  shall  be  rendered  only  for  such  part  of  the  assets  in  his 
hands,  as  shall  remain  after  satisfying  the  debts  of  the  prior  class,  and 
as  shall  be  a  just  proportion  to  the  other  debts  of  the  same  class,  with 
that  on  which  the  suit  is  brought.  But  the  plaintiff  may,  as  in  other 
cases,  take  judgment  for  the  whole  or  part  of  his  debt,  to  be  levied  of 
future  assets.(/) 

Sec.  32.  No  execution  shall  issue  upon  a  judgment  against  an  exe- 
cutor or  administrator,  until  an  account  of  his  administration  shall 
have  been  rendered  and  settled,  or  unless  on  an  order  of  the  surrogate 
who  appointed  him.  And  if  an  account  has  been  rendered  to  the 
surrogate  by  such  executor  or  administrator,  execution  shall  issue  only 
for  the  sum  that  shall  have  appeared  on  the  settlement  of  such  account, 
to  have  been  a  just  proportion  of  the  assets  applicable  to  the  judg- 
ment.(/) 

Sec.  20.  [Sec.  19.]  Where  a  creditor  shall  have  obtained  a  judgment 
against  any  executor  or  administrator,  after  a  trial  at  law  upon  the 
merits,  he  may  at  any  time  thereafter  apply  to  the  surrogate  having 
jurisdiction,  for  an  oraer  against  such  executor  or  administrator,  to  show 
cause  why  an  execution  on  such  judgment  should  not  be  issued.(<7) 

Sec.  21.  [Sec.  20.]  The  surrogate  to  whom  such  application  may  be 
made  shall  issue  a  citation,  requiring  the  executor  or  administrator 
complained  of,  at  a  certain  time  and  place  therein  to  be  named,  to 
appear  and  account  before  him ;  and  if  upon  such  accounting  it  shall 
appear  that  there  are  assets  in  the  hands  of  such  executor  or  adminis- 
trator, properly  applicable,  under  the  provisions  of  this  chapter,(A)  to 
the  payment,  in  whole  or  in  part,  of  the  judgment  so  obtained,  the 
surrogate  shall  make  an  order,  that  execution  be  issued  for  the  amount 
so  applicable.(t) 

Sec.  21.  Every  such  order  shall  be  conclusive  evidence,  that  there 
are  sufficient  assets  in  the  hands  of  such  executor  or  administrator,  to 
satisfy  the  amount  for  which  the  execution  is  directed  to  be  levied ; 
and  no  appeal  shall  be  made  from  any  such  order,  unless  the  person 
making  the  same  shall  execute  to  the  plaintiff  in  such  execution,  a  bond 
with  sufficient  sureties,  to  be  approved  of  by  the  surrogate,  conditioned 
for  the  payment  of  the  full  amount  so  directed  to  be  livied,  with  in- 

(/)  2  R.  S.  88 ;  3  R.  S.  (5th  ed.)  174.  (g)  3  R.  S.  116;  3  B.  a  (6th  ed.)  204. 

(h)  Chap,  six  of  the  second  part  of  the  Reyised  Statutes, 
(t)  2  R.  S.  116;  3  R.  S.  (6th  ed.)  204. 
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terest  thereon,  and  the  costs  of  defending  the  appeal,  in  case  the  order 
appealed  from  shall  be  affinned.(i) 

Sec.  22.  If  the  whole  sum  for  which  a  judgment  may  have  been  ob- 
tained, shall  not  be  collected  on  the  execution  so  directed  to  be  issued, 
and  assets  shall  thereafter  come  into  the  bands  of  such  executor  or  ad- 
ministrator,  the  surrogate  shall  make  a  further  order  for  issuing  execu- 
tion, upon  the  application  of  the  creditor,  his  personal  rep^resentatives 
or  assignees,  and  shall  proceed  in  the  same  manner,  from  time  to  time, 
whenever  assets  shall  come  to  the  hands  of  the  executor  or  administra- 
tor, until  such  judgment  be  satisfied.(7} 

The  following  section  of  the  statute,  relative  to  ''pleadings  and  set* 
offa,"  provides  mr  judgments  for  set-oflfe  in  suits  brought  by  executors 
and  administrators,  and  regulates  the  issuing  of  executions  on  such 
judgments : 

Sec.  24.  Whenever  a  set-oflF  is  established  in  a  suit  brought  by  ex- 
ecutors or  administrators,  the  judgment  shall  be  against  them  in  their 
representative  character,  and  shall  be  evidence  of  a  debt  established, 
to  be  paid  in  the  course  of  administration;  but  execution  shall  not 
issue  thereon,  until  directed  by  the  surrogate  who  granted  letters  testa- 
mentary or  of  administration.(A;) 

The  following  section  of  the  same  statute  relates  to  the  subject  of 
set-ofis  in  actions  against  executors  and  administrators: 

Sec.  25.  In  actions  against  executors  and  administrators,  and  against 
trustees  and  others  sued  in  their  representative  character,  the  defendants 
may  set  off  demands  belonging  to  their  testators  or  intestates,  or  those 
whom  they  represent,  in  the  same  manner  as  the  person  so  represented 
would  have  been  entitled  to  set  off  the  same,  in  an  action  against 
them.(2) 

The  ruling  principle  of  the  statute  relative  to  the  payment  of  the 
debts  of  deceased  persons,  is,  in  case  of  an  insufficiency  of  assets,  to 
effect  a  pro  rata  distribution  among  all  the  creditors  .of  the  deceased 
not  expressly  preferred. 

The  27th  section  of  the  statute  declaring  the  order  for  the  payment 
of  the  debts  of  the  deceased,  already  recited  at  length,(m)  provides,  as 
will  be  remembered,  that  the  executor  or  administrator  shall  pay  the 
debts  according  to  the  following  order  of  classes : 

1.  Debts  entitled  to  a  preference,  under  the  laws  of  the  United 
States  ; 

2.  Taxes  assessed  upon  the  estate  of  the  deceased,  previous  to  his 
death; 

S.  Judgments  docketed,  and  decrees  enrolled,  against  the  deceased, 
according  to  the  priority  thereof  respectively ; 

4.  All  recognizances,  bonds,  sealed  instruments,  notes,  bills  and  un- 
liqidated  demands  and  accounts. 

The  28th  section,  also  already  recited,  it  will  likewise  be  remem- 
bered, forbids  any  preference  in  the  payment  of  anv  debt,  over  other 
debts  of  the  same  class,  except  those  specified  in  the  third  class.  It 
follows,  from  these  provisions,  that  all  debts  not  included  in  the  first 

<i)  2  R.  S.  117  ;  3  B.  S.  (5th  ed.)  204-^.  (ft)  t  R.  S.  355 ;  3  B.  S.  (5th  ed.)  636. 

(/)  2  E.  a  355;  3  &  S.  (5th  ed.)  636.  (m)  AnU^  p.  312. 

23 


854  BBiNonrG  act  coKDncnN&  eova^  Bra 

three  clnwnpn  of  section  27,  are  to  be  paid  rataUj,  in  case  of  deficieiMr^ 
of  assets,  and  witboat  any  preferences,  excepting  such  preference  as  is 
allowed  by  the  section  numbered  80,  before  recited,(n)  in  respect  to 
rents  due  or  accroing  npon  leases.  SocIl  being  the  principle  of  the  stat- 
ute, it  became  neceflsary  that  means  should  be  proyided  for  enabling 
the  executor  or  administrator  to  ascertain  all  tiie  debts  existing  against 
the  estate,  in  order  that  he  might  determine  as  to  the  sufficiency  of  the 
assets,  and,  in  case  of  deficiency,  might  apportion  to  each  claimant  the 
amount  to  which  he  was  entitled.  The  publication  of  a  notice  for  the 
presentation  of  claims  was  the  expedient  devised  for  this  purpose,  and 
such  publication  is  proyided  for  by  the  following  sections  of  the  statute. 
The  same  sections  also  prescribe,  regulations  in  respect  to  youchera, 
and  for  the  reference  and  enforcement  of  daims  against  the  estate : 

Sec.  34«  Any  executor  or  administrator,  at  any  time,  at  least  six 
months  after  the  granting  of  the  letters  testamentary  or  of  administra- 
tion, may  insert  a  notice  once  in  each  week  for  six  months^  in  a  news- 
pj^)er  printed  in  the  county,  and  in  so  many  other  newq)apers,  aa  the 
surrogate  may  deem  most  likely  to  giye  notice  to  the  cxeditors  of  the 
deceased,  requiring  all  persons  having  claims  against  the  deceased,  to 
exhibit  the  same  with  the  vouchers  thereof^  to  such  executor  or  admin- 
istrator, at  the  place  of  his  residence  or  transaction  <^  business,  to  be 
specified  in  such  notice,  at  or  before  the  day  therein  named,  which 
shall  be  at  least  six  months  from  the  day  of  the  first  publication  of  such 
notioe.(o) 

Sec.  85.  Upon  any  claim  being  presented  against  the  estate  of  anj 
deceased  person,  the  executor  or  administrator  may  require  satiafectory 
vouchers  in  support  thereof,  and  also  the  affidavit  g£  the  claimant  that 
such  claim  is  justly  due,  that  no  payments  have  been  made  thereon, 
and  that  there  are  no  off-sets  against  the  same  to  the  knowledge  of  the 
claimant ;  which  oath  may  be  taken  before  any  justice  of  the  peace,  or 
other  officer  authorized  to  administer  oath&(o) 

Sec.  86.  K  the  executor  or  administrator  doubt  the  justice  of  any 
claim  so  presented,  he  may  enter  into  an  agreement  in  writing,  witn 
the  claimant,  to  refer  the  matter  in  controversy  to  three  disinterested 
persons,  or  to  a  disinterested  person  to  be  approved  by  the  surrogate ; 
and  upon  filing  such  agreement  and  approval  of  the  surrogate  in  the 
office  of  the  clerk  of  tne  Supreme  Court  in  the  county  in  whieh  the 
parties,  or  either  of  them,  reside,  a  rule  shall  be  entered  by  such  clerk, 
either  in  vacation  or  term,  referring  the  matter  in  controversy  to  the 
person  or  persons  so  selected,(p) 

Sec  87.  The  referees  shall  tnereupon  proceed  to  hear  and  determine 
the  matter,  and  make  their  report  thereon  to  the  court  in  which  the 
rule  for  their  appointment  shall  have  been  entered.  The  same  proceed- 
ings shall  be  hud  in  all  respects,  the  referees  shall  have  the  same  pow* 
ers,  be  entitled  to  the  same  compensation,  and  subject  to  the  same  con- 
trol, as  if  the  reference  bad  been  made  in  an  action  in  which  such  court 
might  by  law  direct  a  reference  f  and  the  court  may  set  aside  the  report 

(n)  Ante,  p.  312.  (o)  2  R  a  88;  8  R.  a  (6th  dd.)  1T5. 

ip)  2B.  a  8S;  3R.a(6th6d.)l'»,Mameikdedb70hap.261oftheLaw»ofl859;  &!•. 
1869,  p.  568. 
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of  the  referees,  or  appoint  others  in  their  places,  and  may  confirm  such 
report,  and  adjudge  costs,  as  in  actions  agamst  executors;  and  the  judg- 
ment of  the  court  thereupon  shall  be  valid  and  effectual  in  all  respects 
as  if  the  same  had  been  rendered  in  a  suit  commenced  by  the  ordmary 
proces8.(y) 

The  fdlowing  section  provides  for  the  case  of  a  claim  exhibited  to 
the  executor  or  administrator,  and  disputed  or  rejected  by  him,  and  not 
referred : 

Sec.  88.  If  a  claim  against  the  estate  of  any  deceased  person  be 
exhibited  to  the  executor  or  administrator,  and  be  disputed  or  rejected 
hj  him,  and  the  same  shall  not  have  been  referred,  the  claimant  shall, 
•within  six  months  after  such  dispute  or  rejection,  if  the  debt  or  any 
part  thereof  be  then  due,  or  within  six  months  after  some  part  thereof 
shall  have  become  due,  commence  a  suit  for  the  recovery  thereof,  or  be 
forever  barred  from  maintaining  any  action  thereon ;  and  no  action 
shall  be  maintained  thereon,  after  the  said  period,  by  any  other  person 
deriving  title  thereto  from  such  claimant;  and  any  executor  or  admin- 
istrator may,  on  the  trial  of  any  action  founded  upon  such  demand,  give 
in  evidence,  in  bar  thereo:^  under  a  notice  annexed  to  the  general  issue, 
the  fitcts  of  such  refusal  and  neglect  to  commence  a  suit.(r) 

The  following  sections  of  the  statute  contain  provisions  governing 
the  prosecution  of  claims  not  presented  under  the  notice  authorized  by 
the  preceding  34th  section,  and  regulate  the  recovery  of  costs  in  suits 
against  executors  and  administrators : 

Sec.  39.  In  case  any  suit  shall  be  brought  upon  a  claim  which  shall 
not  have  been  presented  to  the  executor  or  administrator  of  a  deceased 
person,  within  six  months  from  the  first  publication  of  such  notice  as 
hereinbefore  directed,  such  executor  or  administrator  shall  not  be 
chargeable  for  any  assets  or  moneys  that  he  may  have  paid  in  satis- 
faction of  any  claims  of  an  inferior  degree,  or  of  any  legacies,  or  in 
making  distribution  to  the  next  of  kin,  before  such  suit  was  com- 
menced, but  may  prove  such  notice  published  by  him  as  aforesaid,  and 
such  payment  ana  distribution,  in  support  of  his  plea  of  having  admin- 
istered the  estate  of  the  deceased.(r) 

Sec.  40.  In  such  action  the  plaintiff' shall  be  entitled  to  recover  only 
to  the  amount  of  such  assets  as  shall  have  been  in  the  hands  of  sucn 
executor  or  administrator  at  the  time  of  the  commencement  of  the  suit; 
or  he  may  take  judgment  for  the  amount  of  his  claim,  or  any  part 
thereof,  to  be  levied  and  collected  of  assets  which  shall  thereafter  come 
into  the  hands  of  such  executor  or  admini8trator.(r) 

Sec  41.  In  such  suit  no  costs  shall  be  recovered  against  the  defend- 
ants ;  nor  shall  any  costs  be  recovered  in  any  suit  at  law,  against  any 
executors  or  administrators,  to  be  levied  01  their  property,  or  of  the 
property  of  the  deceased,  unless  it  appear  that  the  demand  on  which 
the  action  was  founded  was  presented  within  the  time  aforesaid,  and 
its  payment  was  unreasonably  resisted  or  neglected,  or  that  the  defend- 
ant refused  to  refer  the  same  pursuant  to  the  preceding  provisions ;  in 
which  cases  the  court  may  direct  such  costs  to  be  levied  of  the  prop- 
erty of  the  defendants  or  of  the  deceased  as  shall  be  just,  having  refer* 

(9)  2  R.  a  89;  3  R.  S.  (5th  ed.)  175-6.  (f)  3  B.  a  89  •,  3  K  a (641i ed]t  174. 
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ence  to  the  facts  that  appeared  on  the  trial.  If  the  action  be  brought 
in  the  Supreme  Court,  such  &ct8  shall  be  certified  by  the  judge  before 
vrhom  the  trial  shall  have  been  had.(<) 

Sec.  42.  But  any  creditor  who  may  have  neglected  to  present  his 
clajms  as  aforesaid,  may  notwithstanding  recover  the  same  in  the  man- 
ner prescribed  by  law  of  the  next  of  kin  and  legatees  of  the  deceased, 
to  whom  any  assets  shall  have  been  paid  or  distributed,  (u) 

The  enforcement  of  claims  a^nst  executors  and  administratorB,  by 
proceedings  in  the  Surrogates'  Courts,  is  provided  for  as  follows: 

By  section  18  of  the  title  of  the  Revised  Statutes  concerning  "the 
rights  and  liabilities  of  executors  and  administrators, ''(v)  the  surrogate 
having  jurisdiction  has  power  to  decree  the  payment  of  debts  against 
the  executor  or  administrator  of  a  deceased  person,  upon  the  applica- 
tion of  a  creditor.  The  payment  of  any  deot,  or  a  proportional  part 
thereof,  may  be  so  decreed  at  any  time  after  six  montns  shall  have 
elapsed  from  the  granting  of  the  letters  testamentary  or  of  administration. 

By  the  article  of  the  Bevised  Satutes  concerning  "  the  duties  of  ex- 
ecutors and  administrators  in  rendering  an  account,  and  in  making  dis- 
tribution to  the  next  of  kin,"(u;)  an  executor  or  administrator,  after  the 
expiration  of  eighteen  months  from  the  time  of  his  appointment,  may 
be  required  to  render  an  account  of  his  proceedings  by  an  order  of  the 
surrogate,  to  be  granted  upon  application  fix)m  some  person  having  a 
demand  against  the  personal  estate  of  the  deceased,  either  as  creditor, 
legatee,  or  next  of  xin ;  or  of  some  person  in  behalf  of  any  minor 
having  such  claim;  or  without  such  application;  or  the  executor  or 
administrator  may  voluntarily  render  such  account,  and  be  decreed  to 
pay  and  distribute  any  part  of  the  estate  remaining  in  his  hands  to  and 
among  the  creditors  and  other  persons  interestea,  according  to  their 
respective  rights. 

By  section  76  of  the  law  of  1837,(a;)  the  order  to  account  thus 
authorized,  must  be  served  upon  the  executor  or  administrator  thirty 
days  at  least  before  the  time  of  hearing ;  or,  where  the  executor  or  ad- 
ministrator resides  out  of  this  state,  must  be  published  for  three  months 
in  the  state  paper,  and  in  a  paper  of  the  county  or  of  an  adjoining 
county,  unless  it  be  served  upon  some  non-resident  executor  or  admin- 
istrator at  least  sixty  dajrs  before  the  return  dav  thereof 

The  statutory  declarations  and  provisions  relating  to  the  subject  now 
under  examination,  have  been  collected  in  this  chapter,  as  well  because 
it  is  believed  that  the  connected  form  in  which  they  are  thus  given  will 
be  found  generally  useful  to  the  reader,  and  prove  conducive  to  the 
proper  discussion  and  understanding  of  the  present  subject,  as  to  &cili- 
tate  the  necessary  references  to  them  in  the  following  pages.    It  will 

(0  2  R.  a  90;  3  R.  a  (5th  ed.)  17e-7. 

(«)  Id.  For  the  statutory  proyifiioiiB  relative  to  the  recovery,  from  next  of  kin  and  lega- 
tees, of  debts  due  by  the  deceased,  see  art.  2,  tit  3,  ch.  8,  pt.  3  of  the  Bevised  Statutes,  2d 
▼oL,  p.  460 ;  3  R.  a  (5th  ed.)  748.  See,  also,  on  the  same  subject,  Siuarl  v.  Kisiam^  2  Barb. 
Sup.  Ct.  Rep.  493,  612 ;  HoUister  agst.  HoOister,  10  How.  Prac.  Rep.  632 ;  Bot  v.  Swezey,  10 
Barb.  Sup.  Ct.  Rep.  247 ;   Oere  v.  Clarke^  6  Hill,  360. 

(t;)  2  R.  a  116;  3  R.a  (6thed.)  204. 

iw)  Art  3,  tit  3,  ch.  6,  pt  2,  2  R.  S.  92 ;  3  R.  a  (6th  ed.)  178.  See  section  62  amended, 
&  L.  1869,  p.  669. 

(x)  a  L.  1837,  637 ;  8  R.  a  (6th  ed.)  178. 
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also  serve,  it  is  hoped,  to  exhibit  more  distinctly  the  harmonious  rela- 
tion which  exists  in  their  respective  enactments,  touching  the  liability 
of  the  estates  of  deceased  persons,  and  the  prosecution  of  claims  and 
actions  against  executors  and  administrators. 

In  the  course  of  the  following  remarks,  several  of  the  decisions 
which  have  been  made  respecting  the  construction  and  operation  of 
some  of  these  sections  will  be  cited  at  considerable  length.  This  plan 
has  been  adopted,  and  has  been  the  more  freely  pursued,  not  only  for 
the  sake  of  accuracy,  but  because  it  will  be  found  that  those  decisions, 
in  many  instances,  besides  determining  the  particular  points  directly 
in  issue  in  the  cause,  embody  important  directions  and  principles  to  be 
regarded  by  the  executor  or  administrator  in  the  due  mscharge  of  the 
duties  of  his  trust. 

In  order  to  comprehend  more  distinctly  the  existing  law  regulating 
the  payment  of  the  debts  of  a  deceased  person  by  his  executors  or 
adnunistrators,  and  prescribing  the  manner  of  obtaining  and  enforcing 
judgments  against  executors  and  administrators  upon  debts  owing 
by  their  testators  or  intestates,  it  will  be  useful  to  state  with  proper 
brevity  the  former  law  on  these  subjects,  to  point  out  the  changes  which 
have  been  made  by  the  present  statutes,  and  to  explain,  and,  as  nearly 
as  may  be,  do  away  with  any  incongraities  which  may  linger  in  the 
system  now  in  operation.  Previously  to  the  Revised  Statutes,  debts 
due  to  the  United  States  were,  conformably  to  the  acts  of  congress, 
entitled  to  a  priority  of  payment  out  of  the  assets  of  the  deceased,  as 
they  are,  under  the  system  introduced  by  those  statutes,  in  preference 
to  sll  other  claims  against  the  estate  of  the  deceased.  Judgments  against 
the  testator  or  intestate  in  courts  of  record,  were  in  a  precedent  degree 
to  all  debts,  wh^her  by  specialty  or  simple  contract,  and  were  required 
to  be  preferred  by  the  executiDr  or  administrator.  Next  in  precedence 
in  the  order  of  payment  were  debts  by  special  contract ;  as  on  bonds, 
covenants,  and  other  instruments  under  the  seal  of  the  party :  all  these, 
it  was  the  rule,  were  to  be  paid  by  an  executor  or  administrator  before 
debts  by  simple  contract.  In  case  of  a  deficiency  of  assets  to  pay  all 
the  debts  against  the  deceased  entitled  to  priority,  or  all  the  debts  of 
any  class  so  entitled,  or  all  the  preferred  and  all  the  simple  contract 
deots,  that  creditor  gained  a  preference  over  all  others  of  the  same  class, 
or  over  all  other  simple  contract  creditors  who  first  obtained  a  judg- 
ment for,  or  commenced  an  action  against,  the  executor  or  administra- 
tor to  recover  his  claim.  The  executor  or  administrator  had  the 
privilege  that,  among  creditors  of  equal  degree,  he  might  pay  one  in 
preference  to  another.  And  although,  if  one  of  several  creditors  of 
equal  degree  sued  the  executor  or  administrator,  and  obtained  judgment 
against  him,  such  creditor  was  entitled  to  be  satisfied  before  the  rest, 
and  thus  the  preference  of  the  executor  or  administrator  was  altogether- 
precluded,  and  if  one  creditor  of  the  deceased  commenced  an  action 
against  the  executor  or  administrator  of  which  he  had  notice,  he  was 
restrained  from  making  a  voluntary  payment  to  any  other  creditor  of 
equal  degree ;  yet,  if  another  creditor  of  equal  degree  commenced  a 
subsequent  action,  and  first  recovered  judgment,  he  was  to  be  first 
satisfied.    Hence,  an  executor  or  administrator,  even  after  action  com- 
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menced,  had  it  in  his  election  to  give  a  preference  by  confessing  judg- 
ment to  another  creditor  of  equal  degree,  thus  giving  to  an  executor 
the  power  of  selecting  his  favorite  creditor,  who  was  to  be  paid  at  the 
expense  of  all  the  others.  In  his  character  of  personal  representative 
of  the  decedent,  he  was  entitled  to  indulge  even  the  caprices  which  his 
testator  or  intestate  might  have  indulged  if  living.  And  as  an  execu- 
tor or  administrator,  among  creditors  of  equal  degree,  might  pay  one 
in  preference  to  another,  so  it  was  another  of  his  privileges  that  he  had 
a  nght  to  retain  for  his  own  debt  due  to  him  i&om  tue  deceased,  in 
preference  to  all  other  creditors  of  e(][ual  degree.  And  every  action 
Drought  a^inst  the  executor  or  administrator,  where  a  defence  was  not 
made  on  tne  merits  of  the  claim,  looked  into  the  accounts  of  the  execu- 
tor or  administrator,  and  the  state  of  the  assets  in  his  hands.  An  exe- 
cutor or  administrator  was  bound  to  plead  a  debt  of  higher  nature  in 
bar  of  an  action  brought  against  him  for  a  debt  of  an  inferior  nature, 
and  riens  ultra  if  he  had  no  assets  for  both ;  otherwise  it  was  an  admis- 
sion of  assets  to  satisfy  both  debts.  And  in  the  general  case,  if  the 
executor  or  administrator  had  not  assets  to  satisfy  the  debt  upon  which 
an  action  was  brought  against  him,  he  was  required,  to  protect  himself 
to  plead  plene  administravii  or  plene  adminisiravit  prajekr^  &c. :  For  a 
judgment  ags^inst  an  executor  or  administrator,  whether  by  de&ult  or 
on  demurrer,  or  upon  verdict  upon  any  plea  pleaded  by  tne  executor 
or  administrator,  except  plene  adminisiravit^  or  admitting  assets  to  such 
a  sum  and  rims  uUra  was  conclusive  upon  him  that  he  had  assets  to 
satisfy  such  judgment.  If  the  executor  pleaded  either  a  general  or 
special  plene  adminisiravitj  however,  he  was  liable  only  to  the  amount, 
and  a  judgment  against  an  executor,  on  a  verdict  uponploie  adminis- 
travitj  was  only  an  admission  of  assets  to  the  extent,  of  ^assets  proved  to 
be  in  his  hands.  And,  the  executor  or  administrator  having  the  right 
to  retain  a  debt  due  to  him  from  the  deceased,  to  the  disappointment 
of  all  others  of  the  same  degree,  it  was  optional  in  him  either  to  plead 
a  retainer  for  such  a  debt,  or  to  give  it  in  evidence  under  a  plea  of 
plene  administravit.  And  so,  he  might  either  plead,  or  show  m  evi- 
dence under  that  plea,  that  he  retained  assets  to  a  certain  amount  for 
the  expenses  of  the  funeral,  or  of  taking  out  administration,  and  for 
other  necessary  expenses  and  proper  payments. 

This  system  of  preferential  administration  it  was  proposed  by  the 
Bevised  Statutes  entirely  to  abolish,  except  with  reference  to  claims 
against  the  deceased  for  debts  due  the  United  States  for  taxes,  and 
upon  judgments,  and,  in  particular  cases,  for  rents  due  on  leases.  All 
judgments  against  the  personal  representatives  of  the  deceased,  and 
recognizances,  bonds,  sealed  instruments,  and  demands  on  simple  con- 
tract against  the  deceased,  under  the  Sevised  Statutes,  come  in  for 
•equal  (iignity.(y)  As  to  all  these,  after  the  debtor's  decease,  no  pre- 
ference can  be  created  by^he  acts  of  the  parties,  nor  in  any  other  way, 
except  as  to  rents,  in  respect  to  which  a  preference  may  be  given  at 
the  aiscretion  of  the  surrogate.(2f)  To  the  surrogate  the  whole  admin- 
istration is  committed,  in  so  &r  that  no  execution  can,  in  general,  go 

(y)  2  R.  S.  87 ;  3  R.  S.  (6th  ed.)  124,  sec.  31  [sec.  27] ;  Ante,  p.  312. 

(s)  2  B.  &  87 ;  3  R.  a  (6th  ed.)  174,  aec.  32  [sec  28],  sec.  34  [sec.  30];  AnU,  p.  312. 


laasotiso  AHD  oosDrrcrnsTG^  butts,  bto.  859 

npon  a  indgment  obtained  after  the  death,  except  on  a  full  accounting 
before  tne  surrogate  on  an  order  made  by  him.  The  common  law 
conrtB  are  leduoM  to  titde  more  than  mere  instruments  of  liquida- 
tioD.(a)  Ample  provision  is  made  for  proceeding  to  a  general  account 
and  payment  of  judgments  obtained  an;er  the  death  of  the  testator  or 
intestate,  and  of  the  bonds^  &c.,  of  the  deceased,  as  claims  of  the  same 
d^ree,  and  in  dividends  pro  rcUa.{b) 

All  the  provisions  of  the  statutes  above-quoted  sustain  this  view  of 
their  genend  scope  and  design  exc^t,  perhaps,  the  section  numbered 
81,(e)  which  would  seem  to  contemplate  an  investigation  of  the  con* 
dition  of  the  assets  of  ike  estate  in  a  common  law  action,  brought  by  a 
creditor  against  the  executor  or  administrator,  to  recover  a  debt  due 
by  his  testator  or  intestate,  and  a  judgment  founded  upon  such  inves- 
tigatioD.  That  section  allows  a  defence  on  notice  with  tne  plea,  adapted 
to  the  present  order  oi  preference  and  pro  rata  distribution,  but  it  is 
quite  obvious  that  a  common  law  verdict  and  judgment  cannot  be 
made  to  look  into  the  concerns  of  the  whole  estate,  and  fix  the  rate  of 
recovery.  A  pro  rata  distribution  of  the  assets  among  all  the  creditors, 
after  the  payment  of  the  few  preferred  claims,  having  been  established 
as  the  principle  of  the  new  system,  in  cases  of  deficiency ;  and  all  pre- 
ferences in  payment  of  any  debt,  over  other  debts  of  the  same  ciasS| 
except  those  specified  in  the  third  class,  having  been  prohibited,  the 
inquiry  is  not,  as  it  formerly  was,  whether  the  executor  or  administra- 
tor has  applied  all  the  assets  of  the  deceased,  which  have  come  into  his 
hands,  to  the  payment  of  the  debts  of  the  deceased ;  but  now  the  matter 
to  be  determined,  before  any  particular  debt  can  be  paid,  is  whether 
the  assets  of  the  deceased  are  sufficient  to  pay  all  his  debts,  and,  where 
such  assets  are  not  sufficient,  the  proportional  share  to  which  each  cred- 
itor, the  one  bringing  the  action  as  well  as  all  others,  is  entitled.  The 
sufficiency  of  the  assets  cannot  be  ascertained,  or,  in  case  of  a  deficiency, 
the  proportional  share  to  which  each  creditor  is  entitled,  cannot  be 
fixea  until  all  the  creditors,  and  the  amounts  of  their  claims,  have  been 
discovered;  and  this  information  manifestly  cannot  be  arrived  at  in  a 
common  law  action. 

Again,  looking  at  the  various  powers  of  the  surrogate  in  the  premises, 
execution  must  in  all  cases  go  upon  his  order,  not  only  in  the  first 
instance,  but  to  reach  assets  which  shall  have  subsequently  come  into 
the  hands  of  the  executor  or  administrator.  However  formal,  full,  and 
specific  the  verdict  and  judgment  may  be  under  section  31,  in  respect 
to  present  or  future  assets,  in  view  of  the  plain  and  broad  words  giving 
power  to  the  surrogate,  it  is  apparent  that  they  cannot  be  received  to 
condude  or  in  any  way  control  him  in  marshaling  the  assets.  Abund- 
ant provision  has  been  made  for  the  enforcement  of  the  fundamental 
principle  of  the  statute — a^ro  rata  distribution  of  the  assets  among  the 

(a)  2  B.  a  87 ;  3  R.  S.  (5th  ed.)  114,  sec.  36  [sea  32];  Ante,  p.  363;  Wmne  ▼.  Van 
&Aatc&^  9  Wend.  448 ;  The  People  y.  The  Albmy  Mayor's  Churt,  Id,  4.S6  \  2  E.  &  116;  3 
R.  a  (611)  ed.)  sea  20  [sea  19],  ei  Mg.;  Anis,  p.  362. 

(6)  2  R.  a  88;  3  B.  S.  (6th  ed.)  176,  seo.  39  [sea  34],  e<  Mg. ;  2  R.  a  116;  3  R.  a  (6th 
ed.)  204^  800.  20  [aea  19],  el  m;.;  Anie,  p.  362.  See  Parke7*$  ex.^rs  y.  QQinea^s  adm.'rs, 
17  Wend.  669. 

(<;)  2  B.  a  88;  3  R.  a  (6th  ed.)  174^  sec.  35  [sec.  31];  Anie,  p.  351. 
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creditors  of  theffourth  class,  in  case  of  a  deficit  in  the  assets.  The 
whole  fund  is  brought  under  the  control  of  the  surrogoUe^  and  not  a 
dollar  can  be  touched  without  his  assent  Executors  and  administra- 
tors are  but  trustees  to  settle  the  estate  under  his  direction  and  con- 
trol, agreeably  to  the  principles  of  the  statute.  Nothing  is  gained,  by 
obtaining  a  judgment  against  them,  beyond  the  liquidation  of  the  debt. 
The  creditor  gets  no  costs,  except  at  the  discretion  of  the  court,  and 
only  his  pro  rata  share  on  the  judgment.  The  result  is  the  same, 
whether  the  suit  be  defended  or  not(rf) 

The  act  is  positive  that  no  execution  shall  issue  until  an  account  and 
settlement  taKes  place,  or  on  the  order  of  the  surrogate ;  and  then  only 
for  the  plaintiffs  proportion  of  the  assets  thus  ascertained.(e) 

The  litigation  in  a  suit  at  law,  of  any  of  the  questions  involved  in 
the  marshaling  of  the  assets,  and  the  settling  of  the  estate,  which  the 
surrogate  has  jurisdiction,  and  it  is  his  province  and  duty  to  determine, 
would  clearly  be  idle.(/) 

There  is  a  further  difficulty,  in  proceeding  under  the  section  in  ques- 
tion. An  executor  or  administrator  is  liable  to  suits  for  debts  owing 
by  his  testator  or  intestate,  which,  by  the  other  provisions  of  the  stat- 
utes, are  to  be  paid  in  full,  or  ratably,  according  to  the  sufficiency  of 
the  assets  and  the  total  amount  of  the  debts,  at  any  time  after  bis  ap- 
pointment ;  but,  by  the  succeeding  section,  numbered  34,  providing 
for  the  publication,  by  the  executor  or  administrator,  of  a  notice  to  all 
persons  having  claims,  for  the  purpose  of  ascertaining  the  whole  amount 
of  debts  to  which  the  assets  in  his  hands  shall  be  liable,  he  cannot  dis- 
cover all  the  claims  against  him  until  the  expiration  of  a  year  from  the 
granting  of  his  letters.  He  consequently  does  not  know,  until  the  year 
has  elapsed,  whether  the  assets  will  be  sufficient  to  pay  all  the  debts  in 
full  or  not.  In  suits,  then,  against  him,  in  the  meantime,  especially  for 
debts  included  in  the  fourth  class*  of  the  27th  section,  it  will  be  abso- 
lutely impossible  to  ascertain  the  proportion  of  the  assets  to  which  any 
claimant  may  be  entitled,  so  that  judgment  may  be  rendered  for  exactly 
the  proper  amount  under  the  section.  And  other  difficulties  would  pre- 
sent themselves  in  any  attempt  to  defend  an  action,  according  to  the  pro- 
visions of  this  31st  section  of  the  statute,  but  enough  has  been  said  to 
show  that  the  section  is  unavailable  in  practice,  if  not  absolutely  nu- 
gatory. 

The  39th  section  of  the  statute  aDove-quoted(^)  applies  to  the  ease  of 
a  suit,  brought  against  the  executor  or  administrator,  to  recover  a  debt 
not  presented  imder  the  notice  published  by  him  for  the  exhibition  of 
claims.(A)  If  the  executor  or  administrator  has  disposed  of  the  assets, 
either  in  the  payment  of  debts  or  in  the  discharge  of  legacies,  or  in  dis- 
tribution among  the  next  of  kin,  before  the  commencement  of  such 
suit,  he  is  protected,  and  may  set  up,  in  his  answer  in  such  suit,  his 
publication  of  the  notice  to  creditors,  and  such  payment  of  the  debU>, 

(d)  BuUer  v.  Eempstead's  adrruWs^  18  Wend.  6G6. 

(e)  Doz  V.  Backenstoaty  12  Wend.  542. 

(/)  See,  upon  this  subject,  Parker's  ex,W8  y.  Gainefi's  admJ'rSf  lY  Wend.  569;  BuOerr. 
Hempstead's  adm.'rs,  18  id.  666 ;  AUen  and  Wife  y.  Bisliop's  ex^'ra,  25  id.  ili. 

(g)  Ante,  p.  255.  (A)  AsUe^  p.  354. 
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dischai^e  of  legacies,  or  distributioD,  and  will  be  liable  to  the  plaintiff 
in  the  action  only  to  the  extent  of  the  assets  remaining  in  his  hands  at 
the  time  of  the  commencement  of  the  soit  The  section  presents  no 
difficulties  in  practice.  It  provides  for  a  case  very  nearly  analogous  to 
that  in  which  the  plea  of  plene  admirmiravit  was  the  proper  defence 
under  the  former  system,  and  it  would  seem  to  be  the  only  section  under 
which,  under  the  present  system,  the  executor  or  administrator  can  to 
any  purpose  set  up  his  administration  of  the  assets  of  the  deceased  as  a 
defence  to  an  action  at  law  brought  against  him. 

In  an  action  against  an  administrator,  the  plaintiff  cannot  join  a  count 
on  a  promise  by  the  intestate,  with  counts  on  promises  by  the  adminis- 
trator for  causes  of  action  accruing  since  the  death  of  the  intestate.  A 
promise  by  the  administrator,  on  an  account  stated  of  moneys  due  from 
the  intestate  in  his  lifetime,  may  be  joined  with  a  count  on  a  promise 
by  the  intestate,  but  not  a  promise  by  the  administrator  on  an  account 
stated  of  moneys  due  from  himself.(i)  So,  where,  in  an  action  against 
executors,  the  declaration  shows  a  contract  made  by  the  testator  only, 
and  not  by  the  executors,  a  promise  bjr  the  testator  may  be  joined 
with  a  promise  by  the  executors,  as  such,  m  the  same  or  different  counts. 
But  if  the  declaration  sets  up  a  contract  made  by  the  testator,  it  cannot 
be  joined  with  a  contract  made  by  the  executor.  And  a  count  against 
executors,  upon  an  indebtedness  of  the  testator  to  the  plaintiff,  alleging 
a  promise  by  one  of  the  executors,  "  who  was  then  and  there  the  only 
executor  who  had  qualified;"  and  that,  afterwards,  letters  testamentary 
were  granted  to  the  other  executor,  whereby  an  action  had  accrued 
against  the  defendants  as  executors,  is  good.(y) 

Where  a  party  sued  in  this  state  claims  to  retain  money  in  his  hands 
as  the  administrator  of  a  deceased  person,  he*  must  distinctly  allege  the 
granting  to  Jiim  of  letters  of  administration,  and  the  name  of  the  officer 
granting  the  same.  It  is  not  enough  to  aver  that  he  was  duly  appointed 
administrator  of  the  goods,  &c.,  of  the  decedent.(A;) 

In  an  action  against  a  married  woman,  executrix,  the  husband  must 
be  joined  as  a  defendant.  And  they  must  both  plead — otherwise  it 
will  be  a  discontinuance.  If  a  feTne  covert  and  a  stranger  are  execu- 
tors, the  action  must  be  against  the  stranger,  executor,  and  the  husband 
and  wife,  executrix. (Z) 

With  respect  to  the  defendant's  pleas  in  proceedings  by  scire  foLcicLS 
against  executors  or  administrators,  it  was  held,  in  Dox  v.  Backenstose^ 
aaministrcUnx,  Jkc,,{m)  that  it  is  a  good  plea  to  a  declaration,  on  a  scire 
facias  quare  executionem  non  issued  against  an  administratrix  upon  a 
judgment  against  her,  that  she  had  not  rendered  an  account  of  her  ad- 
ministration to  the  surrogate. 

"The  Revised  Statutes,"  says  Chief  Justice  Savage  in  that  case,  "have 
materially  altered  the  law  and  the  practice  in  relation  to  executors  and 
administrators.    Formerly,  it  was  onen  important  to  obtain  a  judgment 

(»)  GiUeU  T.  Hvichintim's  adm,'rs,  24  Wend.  184;    Beynoidt  y.  Beynolda'  adni'rs,  Sx.^  3 
id.  244. 
(/)  Bei^amin  y.  Taylor,  12  Barb.  Sup.  Ct  Bep.  328. 

(k)  Beach  y.  King,  17  Wend.  197.  (Z)  Wms.  on  Exn.  1751,  and  cases  cited, 

(m)  12  Wend.  642. 
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as  earlj  as  possible  against  an^execntor  or  administrator;  for  the  first 
judgment  was  entitled  to  priority  in  payment  Bat  now,  neither  the 
commencement  of  a  suit,  nor  the  obtaining  a  judgment  against  an  ex* 
ecutor  or  administrator,  entitles  such  debt  to  a  preference  over  others 
of  the  same  dass^n) 

'^  The  jurisdiction  of  the  surrogate  has  been  extended  and  enlarged 
in  relation  to  this  dass  of  persons.  Executors  and  administrators 
themselves  have  a  new  character,  and  stand  in  a  difiermt  relation  from 
what  they  formerly  did,  to  the  creditors  of  the  deceased  persons  with 
whose  estates  they  are  entrusted.  They  are  not  now  the  mere  repre- 
sentatives of  their  testatOT  or  intestate — ^they  are  constituted  trustees; 
and  the  property  in  their  hands  is  a  fund,  to  be  disposed  of  in  the  best 
manner  for  the  benefit  of  the  creditors,  and  not  liable,  as  it  once  was, 
to  be  dissipated  in  bills  of  cost,  created  by  the  anxiety  of  creditors  to 
obtain  the  first  judgment,  and  thus  secure  the  payment  of  their  debts 
to  the  prejudice,  perhaps,  of  others.  Now,  a  more  equitable  rule  pie- 
yaila     No  preference  is  given  among  debts  of  the  same  class." 

And  after  stating  that  the  above  section,  number  S2,(o)  prohibiting 
ihe  issuing  of  an  execution  upon  a  judCTient  against  an  executor  or 
administrator  until  an  account  of  his  administration  shall  have  been 
rendered  and  settled,  or  unless  on  an  order  of  the  surrogate  who  ap- 
pointed him,  is  positive,  the  learned  chief  justice  proceeds :  ^*  Until 
the  statute  has  been  complied  with,  the  plamtifif  is  not  in  a  situation 
to  issue  an  execution.  The  defendant  here  is  called  on  to  show  cause 
why  execution  should  not  issue.  She  does  show  cause ;  and  that  cause 
is,  that  until  the  plaintiff  calls  her  into  another  court,  and  gives  her  an 
opportunity  to  show,  before  the  appropriate  tribunal,  the  true  state  of 
the  fund  in  her  hands,  he*  is  not  in  a  situation  to  ask  this  court  for  an 
execution  upon  the  judgment.  If  eighteen  months  have  expired  since 
her  appointment,  the  plaintiff  may  obtain  an  order  from  the  surrogate 
requiring  her  to  render  an  account  of  her  proceedings.  On  the  renaer- 
ing  of  such  account,  the  surrogate  is  invested  with  equitable  powers. 
The  statutory  provisions  on  this  subject  are  ample :  to  the  surrogate 
the  plaintiff  must  resort,  and  there  have  the  matter  examined,  and  the 
amount,  if  any  due  him,  liquidated,  and  an  order  obtained,  specifying 
the  amount  for  which  execution  may  issue.  All  this  is  stood  cause  for 
the  plaintiff  to  show  why  this  court  ought  not  to  award  an  execution 
before  an  accounting  in  the  Surrogate's  Court.(  jA 

"  Whether  the  former  practice  of  proceeding,  oy  scire  facias^  to  issue 
execution  against  executors  and  admmistrators  has  not  been  superseded 
by  the  statute  transferring  to  the  surrogate  authority  to  order  the  issu- 
ing of  an  execution,  is  a  question  not  now  necessary  to  be  decided ;  but 
if  it  is  not,  it  seems  to  me  the  intention  of  the  legislature  may  be  frus- 
trated. I  doubt  very  much  whether  this  court  would  be  justified  in 
looking  into  the  equities,  which  are  properly  inquirable  into  before  the 
surrogate;  if  it  would  not,  it  is  evident  that  the  whole  subject  is  under 
the  supervision  and  control  of  the  surrogate.    I  see  no  good  reason  for 

(n)  "2  R.  a  87,  aeo.  28;"  3  R.  a  (6tii  ed.)  lU;  AwU,  p.  312. 

to)  2  n.  a  8S;  S  R.  a  (5th  ed.)  174-6;  Awie,  p.  352. 

(p)  See  OfimsUd  agst  VrtdaOyuirgh,  10  Hovr.  Prao.  Rep.  215. 
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preYentm^  a  plaintiff,  who  has  the  surrogate's  order,  from  instituting 
proceedings  in  this  coart;  but  on  this  point  no  definite  opinion  is  given. 
It  is  enough  that,  until  the  order  is  obtained,  no  execution  can  issue." 

But,  to  a  scire  /ados  quare  exeetUionem  non  issued  against  executors 
to  revive  a  judgment  a^nst  the  testator,  a  plea  that  the  executors 
have  not  accounted  to  the  surrogate  is  not  gc>od ;  and  so  it  was  held 
in  Clark  v.  Suxton^a  execu(or8.{q)  And  the  court  saj  that  "  in  Dox  v. 
Badcenstose^  administratiocy  a  judgment  had  been  rendered  against  the 
administratrix,  and  the  scire  facias  issued  to  obtain  execution,  after  the 
year.  The  plea  was  sustained  because,  by  the  8tatute,(r)  no  execution 
ooold  issue  on  a  judgment  against  an  executor  or  administratoT^  until  an 
account  of  administration  bad  been  taken  and  settled,  or  by  order  of 
the  surrogate;  and  a  pretty  strong  intimation  was  given  that  it  might 
be  issued  by  such  order  without  any  revival.  But  here  the  judgment 
is  against  the  testator,  and  the  object  of  the  proceeding  is  to  cnarge  the 
executors  on  that  judgment  The  case  is  not  within  the  statute,  no% 
does  it  come  within  it  until  the  judgment  of  revival  is  entered.  After 
that,  being  ^judgment  against  the  executors,  it  may  stand  on  the  footing 
of  Ihx  V.  Backenstose.  I  am  inclined  to  think  the  intimation  in  that 
case,  that  the  order  of  the  surrogate  is  sufficient  to  authorize  the  issuing 
of  the  execution  without  a  revival,  should  be  adopted.  That  officer,  as 
there  remarked,  possesses  ample  power  to  adjust  any  defence  that  may 
exist  against  the  judgment ;  indeed,  the  reason  given  for  refusing  the 
writ  of  scire  facias  is  that,  under  the  act,  the  estate  must  first  be  settled, 
fio  as  to  ascertain  the  amount  for  which  execution  may  issue :  after  this 
the  proceeding  would  be  the  merest  form.  This  view,  if  sound,  affords 
an  additional  consideration  for  the  proceeding  here ;  for,  until  judgment 
oT  revival  is  obtained  against  the  executors,  the  surrogate  has  no  con- 
trol  over  the  execution." 

The  writ  of  scire  facias  having  been,  in  substance  and  effect,  abolished 
by  the  CJode  of  Procedure,(5)  there  is  not  now  any  proceeding  similar 
to  that  formerly  provided  by  scire  facias  quare  executionem  non  against 
an  administrator,  upon  a  judgment  against  him.  The  Oode  prohibits  an 
action  upon  a  judgment  between  the  same  parties,  without  leave  of  the 
court,  for  good  cause  shown,  on  notice  to  the  adverse  party.(Q  In  case 
of  an  application  for  leave  to  bring  a  new  action  upon  the  judgment, 
the  defence  set  up  in  the  plea  in  Dox  v.  Backenstose,  administratrix,  Jkc, 
that  the  defendant  had  not  rendered  and  settled  the  accounts  of  the 
administration,  would  probably  be  admitted  to  prevent  the  leave  of  the 
court  bieing  given. 

With  respect  to  the  enforcement,  against  an  executor  or  administrator, 
of  judgments  against  the  deceased  in  his  lifetime,  it  is  provided  by  the 
Code,  as  will  be  remembered,(w)  that  in  case  of  the  deatn  of  a  judgment 
debtor  after  judgment,  his  personal  representatives  may  be  summoned, 
at  any  time  within  one  year  after  their  appointment,  to  show  cause 
why  the  judgment  should  not  be  enforced,  against  the  estate  of  the 
judgment  debtor  in  their  hands ;  that,  upon  such  summons,  the  party 


i 


q)  33  Wend.  417. 

r)  2  R  a  88,  sec  32  ;  3  B.  &  (5th  ed.)  n4-«;  Ante,  p.  852. 
<«)  See  ante,  pp.  299,  300;  Ctm$r<m  dt  McKay  v.  Toung,  6  How.  Frac.  Bep.  372. 
(0  Code,  sec.  71.  («)  See  ante^  p.  313;  Oode^  sea  876  to  382. 
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summoned  may  answer,  denying  the  judgment,  or  setting  up  any  de- 
fence which  may  have  arisen  subsequently,  and  that  a  judiment  may 
be  given  in  the  same  manner  as  in  an  action,  and  enforoea  by  execu- 
tion, or  the  application  of  the  property  charged  to  the  payment  of  the 
judgment,  may  be  compelled  by  attachment  if  necessary.  The  con- 
struction of  these  provisions  of  the  Code,  so  fiur  as  relates  to  executors 
and  administrators,  is  without  doubt  to  be  ascertained  by  reference  to 
the  law,  as  it  stood  previous  to  their' adoption.  They  were  enacted,  it 
may  be  presumed,  to  supply  the  place  of  the  former  proceedings  by  scire 
facias  to  revive  a  judgment  against  personal  representatives^  wUch  at 
the  same  time  was  superseded.  Under  that  proceeding  an  execution, 
as  has  just  appeared,  could  not  be  issued  upon  the  revived  judgment 
against  the  executot  or  administrator,  until  an  account  of  his  adminis- 
tration had  been  rendered  and  settled  before  the  surrogate.  Under  the 
new  provisions,  therefore,  although  they  speak  of  enforcing  the  judg- 
ment by  execution,  &c.,  yet  the  issuing  of  such  execution,  it  is  reason- 
able to  suppose,  would  be  regulated  by  the  court  by  the  provisions  of 
the  Bevised  Statutes  which  have  bc^en  referr^  to,  and,  in  accordance 
with  the  cases  cited,  would  not  be  allowed  until  an  account  of  the  ad- 
ministration of  the  executor  or  administrator  had  been  rendered  and 
settled.(t;) 

With  respect  to  the  defence  of  the  Statute  of  Limitations,  the  eigbth 
section  of  the  act  relative  to  suits  by  and  against  executors  and  admin- 
i6trators,(ti;)  provides,  it  will  be  remembered,  that  the  term  of  eighteen 
months  afler  the  death  of  any  testator  or  intestate  shall  not  be  deemed 
any  part  of  J;he  time  limited  by  law  for  the  commencement  of  actions 
against  his  executors  or  administratora  Under  the  system  of  pleading 
previous  to  the  Code,  where  a  testator  was  indebted  and  died  within  six 
years  after  the  accruing  of  a  cause  of  action  against  him,  and  within 
eighteen  months  after  his  death  a  suit  was  brought  against  his  execu- 
tor, who  pleaded  the  Statute  of  Limitations,  the  proper  course  for  the 
plaintiff  was  to  reply  that  the  cause  of  action  aid  accrue  within  six 
years,  and  not  to  plead  the  facts  specially  that  the  cause  of  action  ac- 
crued within  six  years  before  the  death  of  the  testator,  and  that  the 
suit  was  commenced  within  eighteen  months  aft;er  that  period.  On 
such  general  replication  in  the  computation  of  time  the  eighteen  months 
were  excluded.(a;) 

Where  the  time,  intermediate  the  cause  of  action  accrued  and  the 
commencement  of  the  suit,  was  seven  years  and  six  months,  or  more, 
the  defendant,  it  was  determined,  should  plead  the  common  plea.(y) 

(v)  It  should  be  noted  that  the  sections  of  the  Code  referred  to  provide  for  cases  of  judg- 
ments against  joint  debtors,  where  one  of  the  defendants  has  not  been  served  with  the  sum- 
mons,  and  for  the  enforcement  of  jadgments  against  deceased  judgment  debtors,  against  their 
heirs,  devisees  or  legatees,  or  the  tenanta  of  their  real  property,  as  well  as  to  the  enforce- 
ment of  judgments  against  deceased  judgment  debtors,  against  their  personal  representatives; 
and  it  is  submitted  that  the  provision  authorizing  the  issuing  of  the  execution  or  attachment^ 
may  well  be  understood  as  having  its  fuU  and  literal  application  only  in  some  of  the  former 
and  not  in  the  latter  cases,  leaving  the  latter  to  be  governed  by  the  existing  rules  prescribed 
the  Revised  Statutes  for  the  issuing  of  executions  against  executors  and  administrators.      • 

Aa  to  the  enforcement,  against  the  real  estate  of  the  deceased,  of  judgments  obtained 
against  him  in  his  lifetime,  see  arUe^  pp.  342,  344. 

SO  2  R.  a  448;  3  id.  (6th  ed.)  746;  ArUe,  p.  345.     (x)  EowOl  v.  Bdbcock's  ear,  24  Wend.  488. 
;  "ViiL  EmUnifton  v.  Brindeerhoff,  10  Wend.  278,  283-4." 
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And  if  the  plaintiff  meant  to  contest  the  time,  he  should  reply  that  the 
cause  of  action  did  accrue  within  the  six  years.  The  statute  (section  8) 
above-quoted  then  came  in  and  directed  the  mode  of  computation.  It 
declares  that  the  eighteen  months  shall  not  be  deemed  a  part  of  the 
six  years  pleaded :  in  other  words,  the  six  years  were  not  complete  in 
the  special  case,  unless  the  whole  time  was  seven  years  and  a  half. 
•*  The  statute,"  it  was  said,  "  is  one  of  evidence  or  computation.  It  is 
not  like  the  statute,  creating  an  exception  in  cases  of  infancy  or  cover- 
ture," &c.  These  exceptions,  it  is  admitted,  must  be  replied,  as  was 
done  in  Chandler  v.  VileU»{z)  A  direct  issue  on  the  time,  keeping  the 
disability  out  of  view,  would  admit  evidence  of  time  only.  The  disa- 
bility, or  cause  of  exception,  could  not  appear  upon  the  record  without 
being  specially  replied.  So,  where  the  defendant  is  beyond  sea.(a)  But 
in  an  action  against  an  executor  or  administrator,  a  possible  case  for  the 
statute  appears  on  the  face  of  the  declaration.  The  bar  is  still  one  of 
six  years,  out  it  is  that  time  exclusive  of  eighteen  months.  "  This  shall, 
not,  s^s  the  statute,  "  be  deemed  a  part  of  the  time  limited."  In  order 
to  satisfy  the  plea  in  such  a  case,  the  party  must  make  out  six  years, 
intermediate  the  day  when  the  cause  of  action  accrued  and  the  day 
when  the  suit  was  commenced,  beside  the  eighteen  months  running 
immediately  after  the  death  of  the  debtor.  That  is  the  time  intended 
by  the  woros  of  the  plea,  six  years,  &c.,  and  in  such  a  particular  case.(6) 

The  Code,  as  amended  in  1852,  in  prescribing  the  contents  of  the 
def^dant's  answer,  provides  (section  149)  for  *'  A  statement  of  any  new 
matter  constituting  a  defence  or  counter-claim,  in  ordinary  and  concise 
language,  without  repetition."  By  section  153,  when  thev  answer  con- 
tains new  matter  constituting  a  counter-claim,  the  plaintiff  may,  within 
twenty  days,  reply  to  such  new  matter,  denying  generally  or  specifically 
each  allegation  controverted  by  him,  or  any  knowledge  or  information 
thereof  sufficient  to  form  a  belief;  and  he  may  allege,  in  ordinary  and 
oondae  language,  without  repetition,  any  new  matter  not  inconsistent 
with  the  compkint,*  constituting  a  defence  to  such  new  matter  in  the 
answer ;  or  he  may  demur  to  the  same  for  insufficiency,  stating  in  his 
demurrer  the  grounds  thereof;  and  the  plaintiff  may  demur  to  one  or 
more  of  several  counter-claims  set  up  in  the  answer,  and  reply  to  the 
residue. 

A  defence  of  the  Statute  of  Limitations,  whether  founded  upon  the 
above-quoted  eighth  section  of  the  Revised  Statutes,  or  upon  the  clause 
of  the  102d  section  of  the  Code  before  recited,(c)  providing  that,  where 
the  statute  has  not  run  previous  to  the  death,  a  new  action  may  be 
commenced,  after  the  expiration  of  the  statute,  within  one  year  after 
the  issuing  of  the  letters,  will  come  within  the  description  of  "  new 
matter,"  provided  for  in  the  answer  by  the  149th  section.  A  reply, 
however,  to  new  matter  is  expressly  required  only  in  case  such  new 
matter  constitutes  a  counter-claim,  which  the  defence  of  the  Statute  of 
Xiimitations  probably  is  not  An  issue  upon  the  Statute  of  Limitations, 
although  that  may  be  the  principal  issue  to  be  tried,  will  not,  therefore, 

(«)  "2  Sannd.  117,  c.  120."  (a)  "TtA  10  Wend.  284." 

(&)  ffowdl  T.  Bdbeod^s  executor,  24  Wend.  488,  490.  See,  also,  Benjamin  y.  De  Groot,  I 
Denio,  151.  (c)  ArUe,  p.  346. 
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under  the  new  system,  appear  upon  the  record  The  168th  section  of 
the  Code,  however,  proyiaes  that  the  allegation  of  new  matter  m  the 
answer,  not  relating  to  a  counter-claim,  is  to  be  deemed  controyerted 
by  the  adverse  party,  as  upon  a  direct  denial  or  avoidance,  as  the  case 
may  require.(d)  And  now,  by  the  amendment  of  1860  to  the  168d 
section  of  the  Code,(6)  it  is  provided  that^  in  cases  other  than  those  in 
which  the  answer  contains  new  matter  constituting  a  counter-claim, 
when  an  answer  contains  new  matter  constituting  a  defence  by  way  d[ 
avoidance,  the  court  may,  in  its  discretion,  on  the  defendant's  motion, 
require  a  reply  to  such  new  matter ;  and,  in  that  case,  the  reply  shall 
be  subject  to  the  same  rules  as  a  reply  to  a  countcr-daim. 

With  respect  to  the  defendant's  set-ofi^  in  suits  brought  by  execu* 
tors  or  administrators,  the  28d  section  of  the  statute  relative  to  plead- 
ings and  set-offs,  as  was  seen  in  a  {)reviou8  chapter,(/)  provides  that, 
in  such  suits,  demands  existing  against  their  testators  or  mtestates,  and 
belonging  to  the  defendant  at  the  time  of  their  deaths,  may  be  set  off 
by  the  defendant  in  the  same  manner  as  if  the  action  had  been  brought 
by  and  in  the  name  of  the  deceased.  By  the  above  24th  section  oiihid 
same  statute,(^)  whenever  a  set-off  is  established  in  a  suit  brought  by 
executors  or  administrators,  the  judgment  shall  be  against  them  in  their 
representative  character,  and  shall  be  evidence  of  a  debt  established,  to 
be  paid  in  the  course  of  administration.  The  language  of  this  latter 
provision  extends  to  all  suits  brought  by  executors  in  which  a  set-off 
13  established,  including  suits  which  might  also  have  been  instituted  in 
the  name  of  the  executor  personally.  The  rule,  however,  is  wdl  es- 
tablished, as  wflfi  stated  in  a  previous  chapter,(A)  that  in  a  suit  by  an 
executor  or  administrator,  upon  a  cause  of  action  which  arose  after  the 
death  of  the  testator  or  intestate,  the  defendant  cannot  set  off  a  demand 
aeainst  the  testator  or  intestate,  even  though  it  existed  at  the  time  of 
his  death.(t>  The  reason  given  is  that,  as  the  law  existed  previous  to 
the  Bevisea  Statutes,  a  de^ndant,  by  such  a  set-off,  might  compel  the 
ayment  of  a  simple  contract  debt  in  preference  to  a  judgment  or  bond 
ebt.  And  since  the  Kevised  Statutes,  such  a  set-off  might,  if  the 
estate  should  prove  insolvent,  prevent  a  pro  rata  distribution.  Such 
would  be  its  enect  where  a  suit  is  brought  by  an  executor,  as  such,  to 
recover  money  received  by  the  defendant  since  the  death  of  his  testa* 
tor,  and  belonging  to  his  estate.  If,  in  such  case,  the  defendant  is  at 
liberty  to  set  off  a  debt  due  him  from  the  testator  at  the  time  of  his 
death,  he  might  succeed  in  obtaining  payment  of  all  his  demand,  when 
there  were  not  sufficient  assets  to  pay  all  the  creditors.  The  conse- 
quence would  be  the  same  if  a  defendant  were  allowed  to  set  off  his 

(cO  The  following  section  of  the  Code  is  inoonsistent  with  this  proyision  in  all  cases  except^ 
at  an7  rate,  those  in  which  a  counter-claim  is  set  up  in  the  answer  : 

Bee.  154.  "  If  the  answer  contain  »  statement  of  new  matter  constituting  a  defence^  and 
the  plaintiff  fail  to  replj  or  demur  thereto  within  the  time  prescribed  bj  law,  the  defendant 
may  move,  on  a  notice  of  not  less  than  ten  days,  for  such  judgment  as  he  is  entiUed  to  upon 
such  statement)  and  if  tJie  case  require  it^  a  writ  of  Inquiry  of  damages  may  be  issued."  Sm 
Howard's  Code,  p.  273,  and  cases  cited: 

(e)  8.  L.  1860,  ch.  469,  pp.  783,  786 ;  Howard's  Code,  p.  270. 

(/)  Chap.  8,  ante,  p.  H02.  (g)  Ante,  p.  363.  (h)  Chap.  8,  anie,  p.  302. 

(«)  IMe  y,  Cookf  4  Johns.  Ch.  Bep.  13;  Boot  v.  Ihylor^  20  Johns.  13 ;  ^  r.  Evcms^  8 
Wend.  630;  Marcem  r.  Smithf  8  Wend.  210;  AtUe^  p.  302.  See,  also,  DudUy  y.  GriiwoU,  2 
Bnid£  Surr.  Rep.  24. 
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claim  against  the  estate,  in  a  suit  brought  against  him  to  recover  money 
belonging  to  the  estate  loaned  to  him  by  the  executor.  The  28a 
section  of  the  statute  above  referred  to,  in  its  terms,  seems  to  be  broad 
enough  to  admit  a  set  off  in  all  suits  brought  by  executors  and  admin- 
istrators ;  but  the  construction  which  has  been  given  to  it  by  the  courts 
is  now  too  well  settled  to  be  questioned,  and  is  clearly  necessary,  as 
well  since  as  before  the  Bevised  Statutes,  to  give  effect  to  the  policy  of 
the  law  in  regard  to  the  distribution  of  estates. 

Thus,  where  the  executor  sued  in  his  representative  character  on  a 

Sromissory  note  made  to  him,  describing  him  as  executor,  for  a  debt 
ue  to  the  testator  in  his  lifetime,  and  by  his  notice,  subjoined  to  his 
declaration,  made  the  note  in  question  his  only  cause  of  action ;  it  was 
held  that  the  plaintiff  had  a  right  to  object  to  the  allowance  of  a  set-off 
of  a  claim  against  the  testator  in  his  lifetime,  on  the  ground  that  the 
caose  of  action,  in  the  form  given  to  it  by  the  consent  of  parties,  arose 
after  the  death  of  the  testator,  (y) 

The  result  of  the  statute  and  of  the  cases  would  seem  to  be,  that,  in 
an  action  by  an  executor  or  administrator  for  a  cause  of  action  which 
arose  previous  to  the  death  of  the  decedent,  the  defendant  may  set  off 
a  demand  existing  against  the  decedent,  and  belonging  to  the  defendant 
at  the  time  of  the  death  of  the  decedent.  By  the  24th  section  of  the 
statute,  if  a  balance  be  found  due  to  the  defendant,  the  judgment  for 
such  balance  will  come  in  among  other  debts,  to  be  paid  pro  rata  in 
case  of  a  deficiency.  But  if  the  action  be  for  a  cause  of  action  which 
arose  after  the  death  of  the  testator  or  intestate,  a  set  off  of  a  claim 
existing  against  him  at  the  time  of  his  death  will  not  be  .allowed.  The 
execator  or  administrator  will  be  entitled  to  judgment  &r  the  whole  of 
his  demand,  and  the  demand  of  the  defendant  will  be  a  debt  against 
the  estate,  to  be  paid  in  full  or  pro  ratay  according  to  the  sufficiency  of 
the  assets.  In  the  first  case,  the  balance  due  by  the  decedent  at  the 
time  of  his  death  is  the  debt  against  the  estate,  to  be  paid  along  with 
the  other  debts,  and  in  the  same  proportion.  Id  the  second,  the  debt 
owing  by  the  deceased  is  the  debt  to  be  paid  in  the  same  manner,  but 
the  defendant  is  required  to  pay  the  demand  which  he  owes  to  the  ex- 
executor  or  administrator. 

With  respect  to  set-offs  in  actions  against  executors  and  administra- 
tors, it  may  be  remarked  that  an  administrator,  who  has  purchased  a 
judgment  against  a  plaintiff  since  the  rendition  of  a  judgment  against 
him  for  a  debt  owing  by  the  intestate,  will  not  be  allowed  by  the  court, 
in  the  exercise  of  its  equitable  powers,  to  set  off  such  judgment.(A;) 

OF  ENFORCING  A  JUDGMENT  OBTAINED  AGAINST  AN  EXECUTOR  OR  AD- 
MINISTRATOR, AFTER  A  TRIAL  AT  LAW  UPON  THE  MBRITa 

The  above  section,  numbered  82,(i)  prohibits  the  issuing  of  an  exe- 
cution upon  a  judgment  a^inst  an  executor  or  administrator,  until  an 
account  of  his  administration  shall  have  been  rendered  and  settled,  or 

0)  Merria  t.  Seaman,  6  Barb.  Sap.  Gt  Rep.  330. 

{k)  BUU  r.  TcMiman's  adm:r,  21  Wend.  674;  Dudley  y.  Griwoldf  2  Bradt  Snrr.  Rep.  24, 
ftnd  caaes  cited. 

(0  2  R.  &  88;  3  R.  &  (6th  ed.)  174-6;  Ante^  p.  362. 
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unless  on  an  order  of  the  surrogate  who  appointed  him.  It -further 
provides  that,  if  an  account  has  been  rendered  to  the  sorrogate  by  such 
executor  or  administrator,  execution  shall  issue  only  for  the  sum  that 
diall  have  appeared^  on  the  settlement  of  such  account,  to  have  been 
a  just  proportion  of  the  assets  applicable  to  such  judgment(ffn)  By  the 
above  section,  numbered  20  [sec.  19],(n)  a  creditor,  who  shall  have  ob- 
tained a  judgment  against  an  executor  or  administrator  after  a  trial  at 
law  upon  the  merits,  may  at  any  time  thereafter  apply,  to  the  surrogate 
having  jurisdiction,  for  an  order  against  such  executor  or  administrator, 
to  show  cause  why  an  execution  on  such  judgment  should  not  be  issued. 
The  judgment  creditor  to  whom  the  order  is  to  be  granted,  must  have 
obtained  lus  judgment  against  the  executor  or  administrator  q/fer  a  trial 
at  law  ttpan  the  merits;  a  judgment  obtained  otherwise  will  not  entitle 
the  creditor  to  the  order  to  show  cause.(o)  The  next  section  provides 
for  the  issuing  of  a  citation,  requiring  the  executor  or  administrator 
complained  oi^  at  a  certain  time  and  place  therein  to  be  named,  to  ap« 
pear  and  account  before  the  surrogate ;  and  directs  that  if,  upon  such 
accounting,  it  shall  appear  Uiat  there  are  assets  in  the  hands  of  the  exe- 
cutor or  adniinistrator  properly  applicable  to  the  payment,  in  whole  or 
in  part,  of  the  judgment  so  obtained,  the  surrogate  shall  make  an  order 
that  execution  shall  be  issued  for  the  amount  so  applicable. 

The  proceeding  to  procure  the  order  for  the  issuing  of  the  execution 
is  bjr  petition  of  the  creditor  to  the  surrogate,  setting  forth  that  he  has 
obtained  a  judgment  against  the  executor  or  administrator,  after  a  trial 
at  law  upon  the  merits,  stating  the  amount  and  date  of  the  judgment, 
and  the  court  in  which  it  was  recovered,  and  praying  an  order  that  the 
executor  or  administrator  show  cause  why  an  execution  should  not  issue, 
and  also  a  citation  for  him  to  account.  On  filing  the  petition,  the  order 
to  show  cause  is  made,  and  t^e  citation  issues.  The  order,  and  also 
an  order  for  the  issuing  of  the  citation,  must  be  entered  in  the  surro- 
gate's minutes.  [For  forms  of  the  application,  orders  and  citation,  see 
Appendix,  No.  61.] 

Ihe  number  of  days'  service  of  the  order  and  citation  which  must 
be  allowed,  is  not  specified ;  but,  as  an  account  is  required,  and  as  the 
order  to  account  is  a  thirty  days'  order,  that  number  should  probably 
be  given.  Disobedience  to  the  order  and  citation  may  be  punished  by 
attachment. 

On  the  return  day,  the  parties  having  appeared,  the  executor  or  ad- 
ministrator must  submit  an  account  of  his  proceedings,  as  fiur  as  he  has 
advanced  in  the  administration.  It  does  not  seem  to  be  expressly 
required  that  the  account  should  be  accompanied  by  vouchers.  In 
analogy  with  the  rule  prescribed  by  the  chancellor  in  Williams  v. 
Purdy{p)  and  Gardner  v.  Oardner^iq)  for  the  usual  account  rendered  in 
the  Surrogate's  Court,  the  account  should,  however,  doubtless  be  under 
oath.    The  justness  and  correctness  of  the  account  may  be  contested  by 

(m)  This  provision  of  tho  Revised  Statutes  is  still  operative.    See  Ck>de,  sec.  471 ;  (Xnuied 
agst  Vredenburgh  and  another^  10  How.  Prac.  Rep.  217,  per  Harris,  J. 
(n)  2  R.  S.  116;  3  K  a  (6th  ed.)  204;  Ante,  p.  362. 
(o)  See  Domes  v.  Skidmore^  3  HUl,  603,  per  BroDson,  J. 
(jp)  6  Paige,  166.  (q)  7  id.  112. 
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the  creditor,  and  witnesses  may  be  examined  as  to  the  truth  of  any  of 
the  items  or  charges  contained  therein.  The  proceedings  on  the  inves- 
tigation will  be  governed  by  the  same  rules  which  apply  to  the  final 
settlement  of  an  executor  or  administrator's  accounts.  Such  settlement 
forms,  in  part,  the  subject  of  a  separate  future  chapter  of  this  work ; 
and,  to  aVoid  repetition,  the  reader  is  referred  to  that  chapter  for  the 
directions  necessary  for  the  present  purposes.(r) 

It  will  be  observed  that  the  creditor,  in  the  case  under  consideration, 
is  entitled  to  apply  for  an  order  to  account  immediately  after  having 
obtained  his  judgment,  and,  consequently,  that  these  proceedings  may 
take  place  within  a  short  lime  after  the  appointment  of  the  executor  or 
administrator,  and  before  he  can  have  had  an  opportunity  to  ascertain, 
by  advertisement  in  the  mode  prescribed  by  law,  all  the  claims  against 
the  estate. 

It  has  been  seen  that  the  statute  regulating  the  publication,  by  the 
executor  or  administrator,  of  the  notice  for  creditors  to  exhibit  their 
claims,  does  not  authorize  such  publication  until  at  least  six  months 
after  the  granting  of  the  letters  testamentary  or  of  administration,  and 
requires  such  publication  to  continue  for  the  space  of  six  months.  One 
year,  then,  from  the  date  of  his  appointment,  is  the  shortest  time  within 
which  the  executor  or  administrator  can  discover  the  extent  to  which 
the  assets  in  his  hands  may  be  liable  to  creditors.  It  will  be  remem- 
bered, also,  that  the  obtaining  of  the  judgment  against  the  executor  or 
administrator,  does  not  entitle  the  debt  to  any  preference  over  others 
of  the  same  class.  Although,  therefore,  the  account  may  show  a  large 
amount  of  funds  in  the  hands  of  the  executor  or  administrator,  if  there 
be  any  uncertainty  as  to  the  amount  of  outstanding  liabilities,  the  sur- 
rogate will,  in  most  cases,  entertain  some  scruples  as  to  ordering  an 
execution.  It  is  not  perceived  how,  at  an  early  stage  of  the  adminis- 
tration, the  executor  or  administrator,  or  the  surrogate,  can  possibly 
determine  whether  there  are  assets  properly  applicable  to  the  payment 
in  whole  or  in  part  of  the  judgment,  or  not.  The  mere  suggestion  of  a 
doubt  on  the  point,  would  probably  be  sufficient  to  deter  the  ordering 
of  an  execution.  If  the  application  for  the  order  be  made  previous  to 
the  expiration  of  a  year  from  the  time  of  the  appointment  of  the  exe- 
cutor or  administrator,  the  surrogate  will  require  the  most  conclusive 
proof,  on  the  part  of  the  creditor,  of  the  absolute  sufficiency  of  the  assets, 
to  warrant  an  execution  for  either  the  whole  or  such  part  of  the  judg- 
ment as  may  be  insisted  upon,  before  granting  the  order. 

If  the  year  has  elapsed,  there  would  seem  to  be  less  difficulty  in  the 
case.  The  executor  or  administrator's  account  will  then  show  what 
claims  have  been  presented  under  his  notice ;  and,  the  liabllties  of  the 
assets  having  been  thereby  ascertained,  the  amount  applicable  to  the 
judgment  can  be  determined  with  comparative  accuracy.  In  fixing 
such  amount^  allowance  wUl  have  to  be  made  for  contingencies  and 
future  expenses  of  the  administration. 

If,  on  being  called  upon,  after  the  expiration  of  the  year,  to  show 
cause  why  an  execution  should  not  issue  upon  a  judgment  obtained 

(r)  See  post,  ch.  12.    The  form  of  the  aooount  wiU  also  be  there  found  described. 

24 
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against  him,  the  executor  or  adminiftrator  should  all^e  that  he  had 
not  yet  advertised  for  claims,  and  that  oonseqnentlT  the  pit»ortioQ  of 
the  assets  applicable  to  the  jodgm^it  oould  not  be  detennineo,  the  sur- 
rogate would  at  least  throw  the  burthen  of  the  proof  upon  him,  and 
compel  him  to  show  that  there  were  outstanding  diainis  and  insafGlcient 
asEets ;  and  if  the  omiasion  to  adTertise  should  cause  an  adjonrmnent 
of  the  matter,  his  authority  ought  to  enable  him  to  chaige  the  executor 
or  administrator  personally  wiUi  the  expeneee^  as  a  penally  fi>r  soch 
neglect  of  his  proper  duty. 

If  in  any  way  it  should  be  satis&ctorily  established  by  the  proceed- 
ings that  tnere  are  assets  properly  applicable  to  the  payment  in  whole 
or  in  part  of  the  judgment,  the  surrogate  will  grant  an  oider  for  the 
issuing  of  an  exeeution  for  the  amount  so  applicable,  after  leaving  a 
sufficient  proportional  sum  in  the  executor  or  administrator  s  hands 
to  meet  oontingntciea  and  future  expenses  of  the  administnUion.  Such 
order  should  contain  a  sammaiy  statement  of  the  account,  showing  the 
basis  upon  which  the  amount  applicable  to  the  judgment  has  been  cal- 
culated and  fixed.     [For  form  of  the  order,  see  Apppendix,  Na  62.] 

Where  the  executor's  acoounts  have  been  "renaered  and  settied" 
before  the  surrogate,  it  is  unneoessary  to  proeure  an  order  from  the 
surrogE^  to  issue  execution.  The  statute  provides^  in  such  case,  "that 
the  execution  shall  issue  only  for  the  sum  that  diaU  haTe  appeared,  on 
the  settlement  of  such  account,  to  hare  been  a  jost  proportion  of  the 
assets  applicable  to  the  judgment.^  Therefore,  where  the  amount  of 
assets  is  less  than  the  amount  <^  the  jodgment^  it  is  irr^ular  to  issue 
execution  for  the  whole  amount  of  the  debt.(s) 

The  exeeution  wiU  direct  the  money  to  be  leyied  of  the  goods,  &c, 
of  the  testator  or  intestate.  The  2S9th  section  of  the  Code  provides, 
with  respect  to  the  form  of  the  execution,  that,  if  it  be  against  personal 
property  in  the  hands  of  personal  representatives,  it  shall  require  the 
officer  to  satisfy  the  judgment  out  of  such  propertjrXO  ^^  ^^  ^  S9^' 
emed  by  the  same  rules,  as  to  the  time  at  which  it  may  be  issued,  and 
as  to  its  return,  as  prevail  in  respect  to  oth^  executions  in  the  court 
in  which  the  judgment  may  have  been  recovered. 

The  next  section,  number  22  [sec  21],  enacts,  that  the  order  for  tiie 
issuing  of  the  execution  shall  be  conclusive  evidence  of  the  sufficiency 
of  the  assets  to  the  estent  allowed  to  be  levied ;  and  the  23d  section 
[sec.  22]  provides  for  the  granting  of  further  orders^  and  the  issuing  of 
further  executions,  in  cases  where  the  same  may  be  necessary  and 
proper.(u) 

(9)  (Hmsied  agst  Vr€denbarg\  10  How.  Praa  Rep.  SI  5. 

{t)  Howard's  Code,  447-8.  Where  Jadgment  is  obteined  agaknl  llie  penoeal  pnpmif 
of  a  deoeased  debtor,  and  tlie  ezMiatfoD  m  imwd  agabiak  his  ttjjeiwluia,  liwrffliinfl'  them  in 
their  repiMentatiTe  oapedtj,  floch  deacriptioa  aiooe  JsinanflBrient  to  jmwmt  the  alMiiff  from 
loTjing  upon  the  individnal  property  of  the  execntora. 

Where,  in  such  case,  it  is  intended  to  collect  tiie  amount  oat  of  Uie  anets  in  the  hands 
of  the  ezecators,  the  execution,  under  sec.  889  of  die  Oode  of  Prooadmc^  siiovid  reqaire  the 
officer  to  satiaQr  the  JadgmeBt  oat  of  the  property  wfaidif  aoooidiiis  to  the  judgment,  is  liihle 
for  its  payment    Ohruled  agst  Vredmlmrffh  <md  tmoOm-^  ez^Vs,  4keif  10  How.  Prac.  Bep.  216. 

(tt)  The  sections  thus  considered  are  taken  from,  and  in  a  degree  are  conformable  to,  tiie 
rnles  which  preraQed  in  courts  of  law  previoas  to  the  Bevised  Statutes,  relatiTe  to  the  prose- 
cation  of  aoitB  against  ezecntofs  and  adminiatiaton.    The  plaintifl;  if  he  reeorend,  obtained 
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Besides  tbe  proceedinffs  under  tlie  sections  thus  considered,  the  cred- 
itor who  has  obtained  a  judgment  against  an  executor  or  administrator, 
after  a  trial  at  law  upon  the  merits,  nas  a  remedy  for  the  collection  of 
his  judgment  after  six  months  shall  have  elapsed  from  the  granting  of 
the  letters  testamentary  or  of  administration,^  under  the  above  recited 
18th  section  of  the  "  Act  relative  to  the  rights  and  duties  of  executors 
and  administrators,''(t;)  which  will  presently  be  more  fully  treated  of. 
He  may  also,  after  the  expiration  of  eighteen  months  from  the  granting 
of  the  letters,  compel  the  executor  or  administrator  to  render  an  account 
and  distribute  the  assets,  under  the  provisions  of  the  statutes  regulating 
the  rendering  and  settling  of  the  accounts  of  executors  and  aclministra- 
trators,  likewise  above  referred  to,  and  which  also  will  be  hereafter  dis- 
cussed. 

OF  BNFOBOING  A  JUDaiiBNT  OBTAINED  AGAINST  AN  BZSOUTOB  OB  ABMIN- 
ISTRATOB,  OTHBEWISB  THAN  AITEB  A  TRIAL  AT  LAW  UPON  THE  MERITS. 

The  sections  numbered  20, 21,  22  and  23,  which  have  thus  been  con- 
sidered, apply y  as  has  been  noticed,  solely  to  judgments  obtained  against 
an  executc»r  or  administrator  afber  a  trial  at  law  upon  the  merits^  The 
section  numbered  S2{w)  provides  for  all  j  iidgments  against  executors  or 
administrators^  whether  obtained  after  a  trial  upon  the  merits  or  other* 
wise.  Ko  execution  shall  issvie  until  an  account  shall  have  been  ren- 
dered and  settled,  or  unless  on  aa  order  of  the  surrogate. 

There  is  an  intimation  in  the  case  of  The  People  v.  The  Juiges  <^  Ifie 
Albany  Major's  CouHy^aS)  that  the  power  of  the  surrogate  to  permit  an 
execution  to  issue  by  an  order  under  tlie  thirty -second  section,  is  to  be 
limited  to  the  case  of  a  defended  suit,  mentioned  in  tha  19tli  section 
[sec.  20].  This  was  not  so  understood  in  the  previous  case  of  Winne  v. 
Van  S/ui%ck,(y\  and  it  would  seem  that  the  laugu^e  of  the  statute  is 
too  broad  ana  unqualified  to  Mrly  authpriae  nuch  a  restricted  i^ter- 
pretation.(2;) 

The  case  in  which  the  surrogate  may  grant  the  order,  is  that  of  a  j  udg- 
ment  obtained  after  a  trial  upon  the  merits.  That  portion  of  the  section 
which  speaks  of  the  order,  is  to  be  understood,  not  as  conferring  a  power 
to  make  an  order  in  any  case,  but  as  le&rring  to  express  provisions 
elsewhere  enacted,  for  the  issuing  of  an  ekXecuUon  on  the  order  of  the 
surrogate,  and  without  a  settLoment  of  the  aocouat,  which  are  the  pro- 
visions contained  in  the  above  four  sectiooA^  numbered  20,  21,  22  and 
23.    In  aU  cases,  then,  where  a  judgment  shall  have  been  obtained 

judgmeirt  «Dd  bad  coEAOtttion  aivwded  for  the  whole  amoont  of  his  daki,  if  the  afliiti  Yomain- 
ing  in  tha  hands  of  tbe  executor  «r  administniikor  were  suiScient;  and  if  tbe  awets  were 
insufficient,  then  proTision  wad  made  for  reaching  future  aasets.  Tbe  judgments  against  tbe 
executor  or  administrator  had  preference  aoeoi^ing  to  the  priority  of  tune  in  which  tbej 
were  reepedivelj  reeovered,  and  tbe  first  might  sweep  away  all  tbe  property.  (See  'W^ms. 
on  Bxtsh  book  2,  obap.  1;  1 B.  L.  1SI3,  316.)  Although  this  system  of  pnforential  admin- 
istration was  essentially  abolished  by  tbe  plan  proposed  and  adopted  in  the  ReFised  Statutes, 
the  reyisers  seem  to  have  been  unable  entirely  to  divest  the  new  provision  of  the  accustomed 
machinery  by  whie^  it  was  conducted,  and  remnants  of  it,  inconsistent  with  the  general 
scope  and  obfect  of  the  refimned  system,  and  wlueh  are  to  be  found  in  thedlsl  aeotion(2  B. 
B.  88)  already  treated  of  in  these  sections  and  in  otheiSi  were  pecmitted  to  linger  in  the  rules 
which  they  introduced. 

(v)  2  B.  a  116;  3  B.  a  (5th  ed.)  204;  ArUe,  p.  356. 

M  2  B.  S.  88;  3  B.  S.  (6th  ed.)  174;  Anie,  p.  362. 

(x)  9  Wend.  489.  (y)  Id.  448.  (s)  BuUer  y.  Hmpstead^      m.'rs,  18  Wend.  669. 
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against  an  executor  or  administrator,  otherwise  tlian  after  a  trial  at  law 
upon  the  merits,  an  account  of  the  administration  must  be  rendered 
and  settled  before  execution  can  issue.  This,  also,  is  to  be  understood, 
not  as  conferring  a  power  to  conipel  the  rendering  and  settling  of  the 
account  whenever  a  judgment  shall  be  obtained  against  the  executor 
or  administrator,  but  as  referring  to  express  provisions  elsewhere  pres^ 
cribed  for  the  rendering  and  settling  of  the  accounts  of  executors  and 
administrators,  and  which  are  above  summarily  quoted,  and  are  to  be 
found  at  length  in  the  next  article  of  the  statutes.(a)  Under  those 
provisions,  an  account  cannot  be  compelled  until  after  the  expiration 
of  eighteen  months  from  the  time  of  the  granting  of  the  letters.  Ex- 
cept m  as  far  as  the  rendering  of  an  account  is  required  by  the  four 
sections  which  have  been  already  considered,  those  provisions  respect- 
ing the  aocountinff  at  the  expiration  of  the  eighteen  months,  are  the  only 
ones  regulating  the  rendering  and  settling  of  the  accounts  of  executors 
and  administrators,  and  they  contemplate  the  final  adjustment  of  the 
affairs  of  the  administration.  Tt  follows  that,  before  the  remedy  upon 
a  judgment  obtained  against  an  executor  or  administrator,  otherwise 
than  after  a  trial  upon  the  merits,  can  be  consummated,  the  period  of 
eighteen  months  must  have  elapsed  from  the  granting  of  the  letters 
testamentary  or  of  administration,  as,  previous  to  the  expiration  of  that 
period,  the  executor  or  administrator  cannot  be  compellea  to  render  and 
settle  his  account.  After  the  accounting,  clearly  an  execution  may  be 
ordered  for  the  just  proportion  of  the  aasets  applicable  to  the  judgment. 

The  last  clause  of  the  same  thirty-second  section  enacts^  that  if  an 
account  has  been  rendered  and  settled,  execution  shall  issue  only  for 
the  sum  that  shall  have  appeared,  on  the  settlement  of  such  account, 
to  have  been  a  just  projportion  of  the  assets  applicable  to  the  judgment. 
This  is  a  similar  provision,  as  will  be  observed,  to  the  one  contained  in 
the  twenty -first  [20th]  section,(5)  for  fixing  the  amount  for  which  exe- 
cution shall  issue  on  a  judgment  obtained  after  a  trial  at  law  upon  the 
merits.  But  th^e  is  no  provision,  as  in  that  case,  for  obtaining  further 
orders  and  issuing  further  executions^  fix>m  which  it  may  be  inferred 
that  the  rendering  and  settUn^  of  the  account  intended  by  the  thirty- 
second  section,  is  one  to  take  place  when  the  estate  is  in  such  a  situa- 
tion as  that  the  entire  and  exact  amount  applicable  to  the  judgment 
can  be  definitely  determined. 

A  creditor,  then,  who  has  reoovered  a  judgment  at  law  against  the 
executor  or  adsiinistrator  by  default,  cnr  otherwise  than  after  a  trial  upon 
the  merits,  must  await  the  expiration  of  the  eighteen  months  before  he 
can  obtain  execution  thereon,  and  then  he  must  call  the  executor  or 
administrator  to  an  accounting  before  the  surrogate,  if  he  do  not  vol- 
untarily prooeed  to  suoh  aooounting.  And  the  surrogate,  upon  the 
adjustment  and  settlement  of  the  account,  may  order  an  execution  to 
issue  upon  the  judgment,  for  the  amount  justly  applicable  thereto,  if 
such  omer  be  demanded.  Where  a  creditor  recovered  judgment  by 
default  against  the  defendant,  sued  as  an  administrator,  and  issued  an 
execution  without  previous  leave  from  the  surrogate,  and  before  the 

(a)  Seepost,  ch.  12;  2  R.  8.  91;  3  R.  S.  (6th  ed.)  178. 
i{b)  2  R.  S.  116;  3  B..S.  (6th  ed.)  204^  Ante,  p.  362. 
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settlement  of  the  defendant's  accounts  as  administrator,  the  court,  on 
motion,  set  aside  the  execution.(c) 

The  proceedings  on-  compelling  an  executor  or  administrator  to 
account,  and  on  Sie  rendering  and  settlement  of  his  account,  will  be 
treated  of  under  a  separate  head,  at  a  future  page  of  this  work;(d) 
and  the  issuing  of  executions,  as  well  under  the  above  four  sections, 
numbered  20,  21,  22  and  23,  as  under  this  thirty-second  section,  will 
be  recurred  to,  in  connection  with  that  branch  of  the  subject  It  will 
there  appear  tJiat^  on  such  settlement,  the  surrogate  may  decree  pay- 
ment ot  the  judgment,  or  its  just  proportional  share  of  the  assets,  and 
that  such  decree,  with  the  subsequent  proceedings  thereon  authorized 
bj  the  statutes,  affords,  in  nearly  all  instances,  a  more  effectual  remedy 
than  is  provided  by  the  sections  which  have  now  been  considered,  and. 
almost  entirely  supersedes  the  necessity  of  issuing  an  execution  upon 
the  original  judgment  at  all.  The  eignteenth  section  of  the  "Act  con- 
cerning the  rights  and  duties  of  executors  and  admimstrators,"(«)  above- 
quoted,  which  was  before  spoken  of,  and  which  will  presently  be  con- 
sidered, also  provides  a  remedy  in  the  case  o^  a  judgment  obtained 
otherwise  than  after  a  trial  upon  the  merits. 

It  may  here  be  observed,  tnat  a  judgment  upon  a  bond  or  other  se- 
curity given  by  an  administrator  or  executor,  though  in  his  represent- 
ative character,  does  not  bind  the  estate  which  he  represents,  nor  can 
such  estate  be  taken  upon  the  execution  issued  thereon.  The  descrip- 
tion of  the  defendants  in  the  bond  as  executors  or  administrators,  is 
surplusage ;  and  they  are  chargeable  upon  such  a  bond  and  judgment 
only  in  their  own  nght  It  is  their  personal  contract,  and  whatever 
their  rights  may  be  under  such  a  bond  or  judgment,  if  paid  by  them 
in  their  settlement  with  the  estate  which  they  represent,  it  is  not  a  legal 
debt  or  judgment  against  such  estate,  and  cannot  be  pleaded  as  such. 
Accordingly,  in  a  case  previous  to  the  Code,(/)  it  was  neld  that  a  judg- 
ment against  administrators,  upon  a  bond  and  warrant  of  attorney  ex- 
ecuted by  Uiem,  did  not  bind  the  estate  of  the  intestate  so  that  it  could 
be  taken  upon  an  execution  issued  thereon. 

It  should  be  added  that  actions  in  which  executors  and  administra- 
tors are  sole  plaintiffe  or  sole  defendants,  have  a  preference,  in  the  Court 
of  Appeals  and  in  the  Supreme  Court,  at  the  general  term  thereof,  over 
all  actions  except  in  criminal  cases,  and  may  be  moved  out  of  their 
order  on  the  calendar.(j^ 

OF  THB  ENFOBOElfElTT  OF  DEBTS  AGAINST  THB  BSTATE,  WHBTHBB  JN 
JUDGMBNT  OB  NOT,  BY  PBOOBEDXNGS  IN  TH£  SUBROGATES'  COUBTa 

By  the  18th  section  of  the  Act  concerning  the  rights  and  duties  of  ex- 
ecutors and  administrators(^)  just  alluded  to  and  above-quoted,  upon  the 
application  of  a  creditor,  the  surrogate  may  decree  the  payment  of  any 
dent,  or  a  proportional  part  thereof  against  the  executes:  or  administra- 
tor of  a  deceased  person,  at  any  time  after  cdx  months  shall  have  elapsed 
from  the  granting  of  the  letters  testamentary  or  of  administration. 

(c)  Wirnie  y.  Van  Schaick,  ndm.W,  9  WencL  448.        (d)  See  |nm<;  oh.  18. 

(e)  2  B.  S.  116;  3  B.  S.  (6th  ed.)  204;  Ante,  p.  366. 

(/)  Pmnty  r.  Adm.^r  of  Johtwm,  8  Wend.  500.        (j^)  B,  L.  1860,  oh.  167,  seo.  1,  p.  270. 

(^)  2  K  a  116;  3  B.a  (6th  ed.)  204;  Anie,  p.  356. 
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The  statute  respecting  the  publication  by  the  executor  or  adminia- 
trator  of  a  notice  to  creditors  to  exhibit  their  claims,  as  has  been  seen, 
does  not  allow  of  the  completioii  of  such  publication  within  leas  than  one 
year  from  the  granting  of  his  letters.  At  the  expiration  of  that  period, 
therefore,  and  not  until  then,  can  the  executor  or  administrator  be  pre- 
sumed to  know  the  exact  condition  of  the  estate,  and  whether  the  as- 
sets in  his  hands  will  be  sufficient  to  discharge  all  the  claims  for  which 
they  are  liable.  He  is  bound  to  pay  the  debts  in  the  order  and  accord- 
ing to  the  classes  prescribed  by  the  statute^  and  if  he  pay  a  claim  of  an 
inferior  degree  whilst  there  are  claims  entitled  to  a  priority  remaining 
unsatisfied,  and  there  should  be  a  deficiency  of  assets  to  discharge  the 
latter ;  or  if  he  pay  a  debt  of  the  fourth  class  in  ftill  or  in  part,  and 
\he  assets  should  oe  inadequate  to  pay  all  the  others  of  the  same  class 
in  full,  or  iu  the  same  relative  proportion  with  the  one  whereof  he  had 
already  paid  a  part,  he  will  be  guilty  of  a  devasiavti,  and  will  render 
himself  personally  accountable.  After  the  year,  he  can  estimate  the 
share  to  which  each  claimant  will  be  entitled,  and  proceed  to  make 
payments.  If,  then,  the  executor  or  administrator  remse  to  make  pay- 
ments while  he  cannot  be  in  a  situation  for  forming  such  estimate, 
clearly  no  blame  can  be  attached  to  him.  So,  the  circumstances  of  the 
case  are  seldom  such  that  a  decree  for  payment  can  properly  be  made  un- 
til the  year  has  elapsed,  and  the  time  has  arrived  when  it  may  be  pre- 
sumed that  the  sufficiency  or  deficiency  of  the  assets  can  be  ascertained. 

Chief  Justice  Nelson,  in  Butler  ana  others  v.  Hempstead's  administra' 
torSjQi)  says,  in  regard  to  this  section  of  the  statute,  "  These  provisions 
are  useful  where  the  estate  is  readily  settled  or  clearly  solvent ;"  and, 
speaking  of  the  same  section  in  the  subsequent  case  of  Fitzpairtck  v. 
Brady  and  others,  executors,  <ic,,{i)  he  sajs,  "  The  statute  prescribing 
and  reflating  the  duties  and  obligations  of  executors  and  administra- 
tors, virtually  allows  them  eighteen  months  after  letters  testamentary 
or  of  administration  to  settle  the  estate,  for  the  purpose  of  securing 
more  efiectually  the  leading  feature  of  the  new  system,  to  wit,  a  pro 
rata  distribution  of  the  assets  among  the  creditors  in  case  of  a  deficiency. 
This  is  the  legal  effect  of  the  several  sections  in  the  2d  and  3d  articles 
of  the  Revised  Statutes  relating  to  the  payment  of  debts,  Ac.,  and  the 
making  of  distribution  by  executors  and  administrators.  (/J  They 
cannot  be  compelled  to  render  their  accounts,  nor  can  they  voluntarily 
render  them  before  the  surrogate  agreeably  to  these  articles,  until  after 
the  expiration  of  the  period  mentioned.(ib)  But  power  is  conferred 
upon  the  surrogate  to  inquire  into  the  condition  of  the  assets  8hort  of 
this  period,  at  the  instance  of  a  creditor ;  and  if  they  are  found  sufficient 
and  available,  the  surrogate  may  direct  the  payment  of  the  debt^  or  a 
proportional  part  of  it,  as  the  state  of  the  assets  at  the  time  shall  seem 
to  warrant     This  was  the  object  of  the  provision  in  que8tion."(Z) 

K  the  executor  or  administrator  be  perfectly  satisfied  that  the  assets 

Ih)  18  Wend.  669.  (0  6  Hill,  681. 

0)  2R.&86;  3Ka(§thed.)173;  2B.a91;  8  R.  S.  (ftth  ed.)  1*78. 

{kj  2  B.  S.  92,  sec.  62 ;  3  R.  a  (6th  ed.)  178;  2  R.  a  96,  sec.  70;  3  R.  a  (6th  ed.)  183. 

(i)  2  R.  a  116,  860.  18;  Ante,  p.  366.  See,  also,  sees.  20  to  23;  3  R.  a(6th  ed.)  204; 
AnUj  p.  362.  See,  i^o,  *'/n  the  MaUer  of  the  efaikn  of  David  S.  MiUs,  a  creditor  agaiiui  the  Es- 
tate of  John  Thursbyj  deeecuedf^^  11  How.  Frae.  Rep.  126. 
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"vrill  prove  ample,  he  will  not  refuse,  even  immediately  after  obtaining 
Hs  letters,  to  meet  a  demand  properly  substantiated.  But  if  there  be 
reason  to  doubt  the  sufficiency  of  the  assets,  he  is  entitled  to  defer  pay- 
ment for  the  year  at  least. 

Accordingly,  this  18th  section,  so  fer  as  payments  may  be  required 
tinder  it  beforethe  expiration  of  the  year,  is  of  but  little  practical  utility. 
If  a  creditor  take  proceedings  under  it  before  the  year  has  expired,  he 
will  be  obliged  to  establish  absolutely  the  liability  of  the  executor  or 
administrator  to  make  immediate  payment  of  his  demand.(?n)  He  may 
be  a  judgment  creditor  of  the  deceased,  and  prove  that  there  are  no 
other  judgments  against  him,  and  that  all  deots  of  a  prior  class  are 
paid,  and  show  by  the  inventory  that  there  is  a  large  balance  remain- 
ing in  the  hands  of  the  executor  or  administrator.  But  any  reasonable 
doubt  raised  by  the  executor  or  administrator  will  be  sufficient  to  de- 
feat the  application,  or,  at  any  rate,  to  cause  the  surrogate  to  require, 
as  it  is  prooably  competent  for  him  to  do,  that  the  party  give  a  bond 
of  indemnity  before  receiving  payment — ^in  analogy  to  the  case  of  the 
discharge  of  a  legacy  before  the  expiration  of  the  year.(n) 

A  similar  difficulty  to  that  here  spoken  of  occurs,  as  will  be  remem- 
bered, in  proceedings  on  an  application,  made  befoi^  the  expiration  of 
the  year,  for  an  order  to  issue  an  execution  upon  a  judgment  recovered 
against  the  executor  or  administrator,  after  a  trial  at  law  upon  the 
merits.  These  different  provisions  for  ascertaining  the  amount  of  claims, 
for  regulating  and  for  compelling  payments,  do  not  seem  to  have  been 
framed  with  very  precise  reference  to  each  other,  and  are  not  easily 
reconcilable. 

After  the  expiration  of  the  year,  when  it  may  be  assumed  that  the 
executor  or  administrator  has  advertised  for  and  ascertained  the  claims 
against  the  estate,  the  difficulty  thus  pointed  out,  in  obtaining  a  decree 
under  this  18th  section,  can  no  longer  exist.  The  mode  of  proceeding, 
however,  to  be  adopted  in  seeking  the  remedy  affi^rded  by  the  provision 
is  not  prescribed,  either  by  the  section  itself  or  in  any  other  part  of  the 
statutes.  In  such  proceedings  before  a  surrogate,  the  parties  ought  to 
make  statements  or  their  claims  in  the  nature  of  pleadings,  in  order 
that  the  parties  and  the  court  may  be  apprised  of  the  questions  in 
issue.(o)  The  ordinary  practice  is  for  the  creditor  to  petition  the  sur- 
rogate for  relief  under  the  section. 

The  petition  of  the  creditor  should  contain  the  proper  averments  to 
show  jurisdiction,  and  should  state  the  time  of  the  appointment  of  the 
executor  or  administrator,  and  the  nature  and  amount  of  the  debt. 
It  will  hereafter  appear,  in  connection  with  the  subject  of  the  account- 
ing of  executors  and  administrators  in  the  Surrogates'  Courts,  that  the 
surrogate  has  not  jurisdiction  to  inquire  into  or  decide  upon  the  validity 
or  amount  of  a  debt  against  the  estate.  The  petitioner  will,  therefore, 
do  well  to  set  forth  in  his  petition  that  his  claim  has  been  pr^ented  to  the 
executor  or  administrator  and  has  been  assented  to  by  him,  or  that  it  has 
been  established  as  valid,  and  its  amount  fixed  by  a  judgment  or  other- 

(m)  S«e  Mahoney  agst  OwUer,  10  Abbott  Prac  Bep.  431,  438. 
in)  Qoepost,  ch.  11 ;  2  R.  S.  90;  3  R.  &  (6th  ed.)  177. 
(o)  See  Van  Vleck  y.  Bwroughs^  6  Barb.  Sup.  Ct  Bep.  341. 
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wise,  as  the  case  may  have  been.  He  should  also  aver  that  he  has 
demanded  payment  of  the  claim  from  the  executor  or  administrator 
since  the  expiration  of  a  year  from  the  granting  of  the  letters ;  and 
unless  such  demand  has  been  made  and  is  alleged  in  the  petition,  or 
proved  in  the  course  of  the  proceedings,  although  payment  may  be 
decreed,  the  petitioner  will  not  be  entitled  to  the  costs  oi  the  prooeed- 
ing,  because  it  would  not  appear  but  that  such  application  for  payment 
would  have  realized  the  claun,  and  rendered  unnecessary  the  calling 
of  the  executor  or  administrator  before  the  surrogate.  The  petitioner 
should  also  allege,  if  he  have  knowledge  or  iuformatioo  of  the  fitct,  that 
assets  applicable  to  his  claim,  and  sufficient  for  the  payment  thereof  in 
whole  or  in  part,  have  come  into  the  hands  of  the  executor  or  admin- 
istrator. He  should  also,  in  his  petition,  demand  of  the  executor  or 
administrator  an  account  of  the  property  of  the  deceased  which  such 
executor  or  administrator  has  receivea,  or  that  he  admit  a  sufficiency  of 
assets.  He  may  also  include  in  his  petition  any  fact  or  circumstance, 
within  his  knowledge  or  information,  respecting  the  situation  of  the 
estate,  or  the  conduct  of  the  executor  or  administrator,  which  ma^ 
strengthen  his  application  ;  and  all  the  material  statements  in  the  peti- 
tion, if  the  same  be  sworn  to,  will  be  held  evidence  for  the  party  on 
the  hearing  of  the  matter,  unless  they  are  denied  by  the  executor  or 
administrator.  The  petition  will  conclude  with  a  prayer  for  a  decree 
for  payment  of  the  claim,  pursuant  to  the  section  under  C(xisideration. 
[For  form  o£  the  petition,  see  Appendix,  No.  57.] 

On  filing  the  petition,  the  surrogate  issues  a  citation  to  the  executor 
or  administrator,  requiring  him  to  appear  before  hin^  and  show  cause 
why  payment  of  the  debt  should  not  be  decreed.  The  citation  should 
be  served  at  least  four  days  before  the  days  fixed' for  the  hearing.(p) 
Directions  for  such  service  should  be  included  in  the  order  for  the  issu- 
ing of  the  same.  [For  forms  of  the  order  and  citation,  see  Appendix, 
No.  58.] 

On  the  day  appointed,  if  the  executor  or  administrator  fiiil  to  appear, 
a  decree  for  payment  of  the  daim  will  go  against  him  by  default.  It 
will  be  observed  that  the  section  under  consideration  says  nothing  of 
the  citation  to  show  cause.  The  decree,  for  ought  appearing  in  the 
statutes,  might  be  made  ex  parte  on  the  application  ana  proora  of  the 
claimant  only,  and  without  notice  to  the  executor  or  administrator. 
The  preliminary  citation  is,  therefore,  in  view  of  the  words  of  the 
statute  alone,  strictly  a  fiivor  to  the  executor  or  administrator,  and  he 
wUl  not  be  entitied,  on  showing  cause  or  in  the  course  of  the  proceed- 
ing to  any  further  indidgence. 

If  the  executor  or  administrator  appear  on  the  return  of  the  citation, 
he  may  set  up,  in  answer  to  the  petition,  unsettled  demands,  or  suits 
pending  against  the  estate,  or  any  other  matter  which  may  show  un- 
certainty as  to  the  assets,  or  furnish  a  cause  why  the  decree  should  not 
be  made.  But  in  order  to  maintain  such  a  defence,  it  will  usually  be 
necessary  for  him  to  bring  in  an  account,  which  be  may  do  on  the  day 

(p)  It  is  submitted  that  it  would  be  correct  practice  to  serve  a  oopj  of  the  petition  on  the 
executor  or  administrator  at  the  time  of  the  tervice  of  the  citation;  but  this  has  not  been 
Ufloal. 


ENFORCEMENT  OF  DEBTS  AGAINST  THE  ESTATE,  ETC.  877 

appointed  for  showing  cause ;  or  further  time,  not  exceeding  thirty 
days,  in  analogy  to  the  statute  relative  to  accounting,  will  be  allowed 
him  for  the  purpose.  And  if  the  executor  or  administrator,  in  answer- 
ing the  petition,  do  not  render  an  iaccount,  or  apply  for  further  time  to 
enable  him  to  do  so,  or  otherwise  distinctly  show  a  deficiency,  it  will 
be  held  an  admission  of  sufficient  assets  in  his  hands  applicable  to  the 
petitioner's  claim.  Aside  from  the  question  of  the  jurisdiction  of  the 
snrrogate  to  determine  a  disputed  claim,  if  the  executor  or  administra- 
tor seek  to  avail  himself  of  the  Statute  of  Limitations,  he  must  state 
such  defence  in  time  to  enable  the  creditor  to  meet  it  by  proof.  It  is 
too  late  to  do  so  when  the  cause  is  submitted  on  written  points,  after 
the  evidence  is  closed.(j)  The  answer  should  be  put  in  under  oath. 
Prom  the  account,  if  one  be  rendered,  the  adequacy  of  the  assets  and 
theproportional  part  to  which  the  claim  is  entitled,  may  be  adjudged.(r) 

TLe  justness  and  correctness  of  the  account  may  be  litigated,  but,  the 
statute  not  expressly  requiring  one  to  be  filed,  it  probably  need  not  be 
under  oath,  nor  accompanied  by  vouchers.  The  executor  or  adminis- 
trator, however,  will  be  guided,  with  respect  to  these  particulars,  by 
the  circumstances  of  the  case,  and  the  charges  and  proo&  brought  by 
the  claimant.  Witnesses  may  be  examined  as  in  other  cases,  touching 
any  question  arising  on  the  petition  of  the  creditor,  or  the  answer  or 
account  of  the  executor  or  administrator.  The  proceedings,  on  con- 
testing the  account,  will  be  similar  to  those  hereafter  to  be  described 
on  an  accounting  by  an  executor  or  administrator,  after  the  expiration 
of  eighteen  months  from  the  time  of  his  appointment.  The  decree  will 
recite  the  substance  of  the  petition,  or  of  the  proofs  relative  to  the  claim 
of  the  creditor,  and  the  situation  of  the  assets,  as  may  have  appeared 
from  the  answer  or  account  of  the  executor  or  administrator,  or  the 
evidence  adduced  in  respect  thereto,  and  wiU  order  payment  of  the 
claim  in  whole  or  in  part,  according  to  the  decision  of  the  surrogate 
thereon.     [For  form  of  the  decree,  see  Appendix,  No.  59.] 

The  costs  and  expenses  of  obtaining  the  decree  where  there  has  been 
a  litigation,  if  the  proof  showed  a  fair  case  for  reasonable  doubt  as  to 
the  payment,  would  be  chargeable  upon  the  estate.  If  misconduct  on 
the  pajrt  of  the  executor  or  administrator  has  been  proved,  they  should 
be  charged  on  him  personally.  In  other  cases,  they  should  be  borne 
by  the  petitioner. 

Whether,  upQn  an  application  for  a  decree  for  payment  of  a  debt 
under  this  section  of  the  statute,  the  surrogate  has  jurisdiction  to  try 
the  validity  of  the  alleged  claim,  is  a  question  in  respect  to  which  there 
has  been  some  conflict  of  opinion.  The  consideration  of  this  question 
involves  an  examination  of  provisions  of  the  statutes  not  strictly 
,  among  those  embraced  within  the  subject  matter  of  the  present  chapter, 
but  which  will  properly  be  included  in  the  chapter  of  this  work  treat- 
ing of  the  subject  of  the  accounting  of  executors  and  administrators, 
and  is  therefore,  for  the  present,  deferred,  to  be  inserted  in  that  chapter. 
It  should,  however,  be  mentioned  in  this  place,  that  the  better  opinion 


t 


|g)  Van  Vleek  t.  Bvimmghs^  6  Barb.  Sap.  Ct.  Rep.  341. 

f)  For  form  of  the  account,  see  j>o^  ch.  12,  and  Appendix. 
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is  that  the  surrogate  has  not  jurisdiction  to  try  or  determine  the  validity 
of  claims  alleged  against  the  estates  of  deceased  persons.(s) 

Though  the  creoitor  of  a  decedent  appl^  to  the  surrogate  for  a  decree 
directing  the  payment  of  a  debt  under  this  18th  section,  and  the  surro- 
gate, after  citing  the  executors  or  administrators,  decide  against  the 
validity  of  the  debt,  and  deny  the  application  on  that  ground,  the  de- 
cision will  not  conclude  the  creditor  m  an  action  afterwards  brought 
against  the  executors  or  administrators  to  recover  the  same  debt.(Q 

If,  on  showing  cause  afl;er  the  expiration  of  the  year  why  a  decree 
for  payment  of  a  claim  not  disputed  should  not  be  made,  the  executor 
or  administrator  allege  that  he  has  not  advertised  for  claims  against  the 
estate  pursuant  to  the  statute,  and  that,  therefore,  the  amount  to  which 
the  creditor  is  entitled  cannot  be  ascertained,  it  will  rest  in  the  discre- 
tion of  the  surrogate,  governed  by  the  facts  of  the  case,  whether  a  de- 
creee  for  payment  shall  be  made  against  him  or  not.  If  the  decree  be 
refused  in  consequence  of  his  neglect  to  advertise,  he  should  certainly, 
at  any  rate,  be  cnarged  personally  with  all  the  costs  and  expenses  of 
the  application. 

A  creditor  who  has  recovered  a  judgment  against  the  executor  or 
administrator,  whether  after  a  trial  upon  the  merits  or  otherwise,  may, 
it  is  plain,  resort  for  his  remedy  to  the  section  which  has  thus  been 
considered.  His  decree,  however,  it  may  be  remarked,  will  be,  not  for 
the  issuing  of  an  execution,  but  for  payment  of  the  amount  of  tne  judg- 
ment, or  the  due  proportional  part  thereof. 

The  decree  of  the  surrogate  mr  payment  of  the  claim,  may  be  enforced 
by  proceedings  under  the  19th  section  of  the  same  statu te,(ti)  or  the  63d, 
64tn  and  65th  sections  of  the  law  of  1837,(v)  as  amended  by  chap.  104 
of  the  Laws  of  184A.{w)  Those  sections  may  be  more  conveniently 
considered  in  connection  with  the  subject  of  the  surrogate's  decree  on 
an  accounting,  which  is  hereafter  to  oe  discussed.  Tne  reader  is  re- 
ferred to  that  portion  of  this  work  in  which  such  decree  is  treated  o^ 
for  the  practice  under  those  sections  in  the  present  cqsg.{x)  The  obser- 
vations there  made  respecting  their  provisions,  will  be  found  applicable 
in  every  particular  to  a  decree  for  the  payment  of  money  under  the 
section  which  has  now  been  considered. 

An  action  at  law  on  the  decree  may  also  be  brought  against  the  ex- 
ecutor or  administrator. 

The  provisions  of  the  statutes  for  compelling  the  executor  or  admin- 

(s)  See,  in  support  of  the  proposition  that  the  surrogate  has  jnrisdiotion  in  the  case  under 
oonslderatioii,  ntzpairick  y.  Brndv,  6  HiU,  581;  Kidd  y.  Chapman,  2  Barb.  Oh.  Rep.  414; 
Flagg  y.  Buden,  1  Bradf.  Surr.  Rep.  192 ;  GampbeU  y.  Bruen^  Id.  224;  Wayda  y.  VOie,  Id. 
277 ;  HoU  v.  Brum,  Id.  435 ;  Jennings  y.  Fhdps,  Id.  485 ;  Mtel  v.  TTotter,  2  id.  287 ;  Bcwen 
y.  Bowen,  Id.  336 ;  Bahcock  y.  LiUis,  4  id.  218.  On  the  other  side,  In  the  MaUer  p/  (he  estate 
of  John  Kenij  Dayton's  Surrogate  (1st  ed.)  Appendix  yiL ;  Inihe  mailer  of  the  accouniing  of 
Jane$f  eocecutory  <fec.,  of  John  Mason^  deceasedy  5  N.  Y.  Legal  Obaeryer,  124;  Mage^  y.  Foider, 
6  Barb.  Sup.  Gt.  Rep.  352 ;  Wilson  y.  The  Baptist  Education  Sodeiy,  10  Barb.  Sup.  Ct  Rep. 
308 ;  Disosway  y.  Bank  of  Washington,  24  Barb.  60 ;  Andrews  agst.  WaUege,  17  Hoyr.  Prac. 
Rep.  263 ;  S.  (7.,  10  Abbott  Prac.  Rep.  425 ;  S.  (Z,  fumme  Andrews  y.  WaSace,  29  Barb.  Sup. 
Ot  Rep.  350. 

(0  Fitspatrick  y.  Brady,  6  Hill,  581.  («)  2  R.  &  116;  3  R  &  (5tb  ed.)  300. 

(v)  a  L.  1837,  p.  531;  3  R.  a  (5th  ed.)  366. 

{w)  a  L.  1844)  p.  91 ;  2  R.  S.  (3d  ed.)  320.  (ai)  See  j;08<;  Oh.  12. 
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istrator  to  render  an  account,  and  make  payments  after  tbe  expiration 
of  eighteen  months  from  the  time  of  the  granting  of  his  letters,  are 
above  quoted,  and  reference  has  been  several  times  made,  in  the  re- 
marks upon  other  Sections,  to  proceedings  on  such  an  accounting.  The 
remedy  furnished  by  those  provisions  is  more  general  and  comprehen- 
sive than  that  afforded  under  any  other  sections  of  the  statutes.  It 
extends  to  all  claims,  whether  of  creditors,  legatees,  widow  or  next  of 
kin.  As  the  subjects  of  the  discharge  and  payment  of  legacies,  and 
of  the  distribution  of  the  surplus,  after  the  payment  of  the  debts,  have 
not  yet  been  considered,  and  as  the  accounting  in  question  takes  place 
at  a  period  in  the  adminisfaration  when  the  conduct  of  the  executor  or 
administrator,  in  the  discharge  of  his  trust,  may  be  finally  examined 
into  and  passed  upon,  it  is  proposed  to  defer  the  consideration  of  those 
provisions  until  they  can  be  treated  of  with  reference  to  every  species  of 
claim  which  may  be  enforced  under  them,  and  all  the  previous  duties 
of  the  executor  or  administrator  have  been  in  their  due  order  discussed. 
The  reader  is  therefore  referred  to  that  head  of  this  work,  where  such 
accounting  is  considered,  for  the  practice  and  forms  of  proceedings  on 
compelling  an  executor  or  administrator  to  pay  the  debts  of  the  de- 
ceased, under  the  provisions  of  the  statutes  regulating  the  rendering 
and  settling  of  the  accounts  of  executors  and  administrators. 

OP  THE  ASCERTAINMENT  OP  THE  DEBTS  OP  THE  DECEASED  BY  THE  PUB- 
LIGATION  BY  THE  EXECUTOR  OR  ADMINISTRATOR  OF  A  NOTICE  TO 
CLAIMANTS  TO  EXHIBIT  THEIR  CLAIMS^  AND  THE  SUBSEQUENT  PRO- 
CEEDINGS THEREON. 

The  above  sections,  numbered  84  to  88,  both  inclusive,{y)  provide 
for  the  publication,  by  the  executor  or  administrator,  once  m  each 
week  for  six  months,  of  a  notice  to  creditors  to  exhibit  their  claims, 
with  the  vouchers  thereof,  to  such  executor  or  administrator,  and  pre- 
scribe the  duties  and  prooeedings  of  the  executor  or  administrator,  and 
of  the  creditor,  on  the  presentation  of  claims  under  such  notice.  The 
89th  and  40th  sections  provide  for  claims  not  presented  under  the 
notice,  and  the  41st  section  deprives  the  plaintiff  of  costs  in  suits 
brought  for  sucli  claims ;  and  further  provides,  that  costs  shall  not  be 
recovered  in  any  suit  at  law  against  anv  executor  or  administrator, 
unless  it  appear  that  the  demand  on  whicn  the  action  was  founded  was 
presented  within  the  time  aforesaid,  that  its  payment  was  unreasonably 
resisted  or  neglected,  or  that  the  defendant  refused  to  refer  the  same, 
pursuant  to  the  preceding  provisions.  The  object  of  the  publication  oi 
this  notice  is,  as  nas  been  seen,  to  enable  the  executor  or  administrator 
to  ascertain,  within  a  convenient  period,  the  total  amount  of  the  debts 
to  which  the  assets  in  his  hands  are  liable,  so  that  he  may  correctly 
apportion  such  assets  among  the  different  claimants.  Without  some 
such  contrivance,  as  all  claims,  after  the  comparatively  few  included  in 
the  first  three  classes  of  the  27th  section,(2;)  share  the  assets  pro  rata^ 
the  executor  or  administrator  could  never  know  to  how  much  each 
was  entitled,  and  could  not  pay  to  any  without  danger  of  committing 
a  devasiaviL 


I 


y)  2  R.  a  88-d;  3  R.  a  (5th  ed.)  1*75-4;  AnU,  pp.  354r-6. 
[z)  2  R.  a  87 ;  3  R.  a  (Gtii  ed.)  174;  ArU^  p.  312. 
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The  tenns  of  the  34th  section  are,  that  the  executor  or  administrator 
at  any  time,  at  least  six  months  after  the  CTanting  of  the  letters  testa* 
mentarjp^  or  of  administration,  may  publish  tne  notice  therein  described; 
but  he  is  not  at  liberty,  because  of  this  merely  permissive  language,  to 
omit  availing  himself  of  the  section.  The  legislature  do  not  enjoin  the 
publication  of  this  notice  absolutely  as  a  duty,  because  it  is  intended 
entirely  for  the  protection  of  executors  and  administrators.  Besides, 
there  may  be  cases  in  which  it  would  be  unnecessary,  as  where  the 
creditors  are  all  well  known,  and  their  demands  admitted,  or  where 
the  estate  is  abundant,  and  the  executors  or  administrators  the  sole 
successors  or  distributees. 

But  the  delay  of  the  executor  or  administrator  in  publishing  the 
notice,  should  not  be  allowed  to  prejudice  any  person  having  a  claim 
against  the  estate.    He  will  be  inexcusable  if,  wnen  the  time  for  making 

Sayments  has  arrived,  he  have  no  other  reason  for  refusing  to  meet  the 
emands  than  his  own  negligence  in  not  having  advertised  for  claims^ 
and  will  be  held  debarred  n'om  all  the  privileges  and  exemptions  to 
which  the  due  publication  of  the  notice  would  have  entitled  him.  In 
Harvey  v.  Skittman^s  executors,{a)  where  th'e  executor  had  omitted  to 
advertise  for  claims,  and,  after  d!emand  of  the  account  and  allowing  a 
reasonable  time  for  settlement,  the  plaintiff  had  brought  a  suit,  and  re- 
covered a  judgment  against  the  executor,  the  estate  of  the  testator  was 
held  liable  for  the  plaintiff's  general  costs  in  the  cause ;  and  it  was  de- 
cided that,  under  those  circumstances,  the  plaintiff  is  entitled  to  costs, 
as  in  other  cases,  without  showing  that  the  demand  was  unreasonably 
resisted  or  neglected,  or  that  the  defendant  refused  to  refer  the  matter 
in  controversy ;  and  that  it  is  not  necessary  in  such  case  to  produce 
the  certificate  of  the  circuit  judge  before  whom  the  cause  was  tried, 
or  other  evidence,  as  in  other  cases,  to  enable  the  court  to  determine 
whether  the  costs  shall  be  awarded  against  the  property  of  the  defend- 
ant or  of  the  deceased.  It  is  enough  in  such  case,  it  was  considelwl, 
to  show  that  the  notice  to  exhibit  claims  had  not  been  published.  And 
Mr.  Justice  Cowen,  in  delivering  the  decision  of  the  court  in  that  case, 
speaks  of  the  neglect  of  advertismg  for  claims  on  the  piurt;  of  an  execu- 
tor or  administrator  in  terms  of  manifest  censure.  After  reciting  the 
provisions  of  the  above  sections  of  the  statute,  numbered  84  to  41,  both 
inclusive,(5)  particularly  those  of  the  41st  section,  he  says : 

''  I  am  of  opinion,  that  in  this  case  the  defendant  can  claim  no  pro- 
tection whatever  fix)m  any  of  the  provisions  in  2  R.  S.  88-9,  to  which 
I  have  adverted.  These  give  to  executors  and  administrators  a  right, 
if  thev  think  proper,  to  proceed  summarily  in  liquidating  the  amounts 
of  debts  due  m)m  their  testators  or  intestates,  and  attach  certain  privi- 
leges in  the  distribution  of  assets,  if  the  creditors  shall  not  follow  them 
in  these  purposes;  and  then,  aftier  all  this,  comes  the  41st  section,  en- 
titling them  also,  as  well  as  the  estate  which  they  represent,  to  an 
almost  entire  exemption  from  costs,  especially  when  we  consider  the 
great  favor  and  indulgence  with  which  tney  have  been  re^larded  by  the 
cases  that  have  arisen  and  been  decided  under  the  statute."    And  after 

(a)  22  Wend.  671.  {b)  2  R.  8.  88-9;  3  B.  S.  (6tb  ed.)  175-6;  AnU,  pp.  364-5. 
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reviewing  the  numerous  previous  cases  relating  to  costs  against  execu- 
tors and  administrators,  nereafter  to  be  noticed  in  this  treatise  in  con- 
nection with  the  subject  of  costs  generally,(c)  the  distingushed  justice 
proceeds  as  follows : 

"  In  all  the  cases  I  have  cited  where  costs  have  been  denied,  though 
the  fiict  is  not  always  stated  in  the  report,  no  doubt  it  must  have  ap- 
peared that  the  executor  or  administrator  had  riven  public  notice,  and 
complied  in  all  respects  with  the  statute  prescribing  his  ulterior  course. 
Then  he  may  demand  the  oath  of  the  party,  and  may  require,  and 
must  not  refuse  to  refer,  and  then  he  may  claim  to  be  excused  costs,  if 
he  be  finally  sued.  I  will  not  again  repeat  the  words  of  the  41st  sec- 
tion. It  is  quite  clear  on  reading  it,  with  a  view  to  the  previous  sec- 
tions, that  it  never  was  intendea  for  a  suit  against  an  executor  or  ad- 
ministrator, entirely  in  the  abstract,  not  preceded  by  any  efforts  on  his 
side  to  bring  about  a  settlement  such  as  he  is,  by  the  statute,  author- 
ized to  make.  If  he  have  given  no  notice,  how  can  the  creditors  know 
when  or  where  to  present  tneir  claims,  and  what  chance  have  they  to 
avoid  a  resort  to  the  ordinary  and  more  dilatorv  and  expensive  process 
of  law?  I  admit  that  some  of  the  words  in  tne  41st  section  are  quite 
general  when  taken  bv  themselves;  for  instance,  these: — *Nor  shall 
any  costs  be  recoverea  in  any  suit  at  law  against  any  executors  or  ad- 
mtnistralorSf  to  be  levied  of  their  property,  or  of  the  property  of  the 
deceased,  unless  it  appear,'  Ac.  But  the  words  which  immediately 
follow,  show  what  predicament  the  defendant  must  belong  to,  in  order 
to  make  the  previous  words  apply.  They  are,  unless  the  demand  was 
presented  to  the  defendant,  pursuant  to  the  notice  which  he  had  given, 
and  was  unreasonably  resisted,  or  there  was  a  refiisal  to  refer,  &c.  Shall 
it  be  said  that  the  executor  may  go  about  his  own  private  business,  or 
abroad  on  his  travels,  or  entirely  neglect  to  publish  time  and  place, 
according  to  the  34th  section?  It  was  said,  m  Swift  v.  Blair's  execu- 
trixjici)  that  the  plaintiff  asking  for  costs  must  bring  himself  strictly 
within  the  statute — that  is  to  say,  after  the  executor  has  given  him  a 
chance,  he  must  not  be  backward  in  trying  to  avoid  protracted  litiga- 
tion ;  but  I  will  add,  that  before  he  can  be  called  on  to  join  in  the 
measure,  the  executor  must  show  that,  on  his  part,  he  has  taken  such 
steps  as  have  afforded  an  opportunity  to  do  it.  In  order  to  that,  the 
executor  or  administrator  must  himseli  have  strictly  complied  with  the 
statute,  by  giving  the  notice  and  following  it  up.  He  must  put  the 
plaintiff  in  default ;  and  if  otherwise,  while  the  executor,  &c.,  cannot 
insist  on  his  readiness  to  refer  the  matter,  so  he  cannot  put  forward  any 
other  excuse  against  costs  contained  in  the  41st  section.  If  tried  at  the 
circuit,  no  certificate  is  necessary  to  entitle  the  plaintiff  to  costs.  If 
referred,  or  there  be  a  default  or  cognovit,  no  inquiry  on  affidavit  as  to 
which  party  was  in  fiiult  can  be  allowed,  farther  than  to  see  the  omis- 
sion to  give  notice,  or  other  act  of  neglect  on  the  side  of  the  defendant, 
by  whicii  he  has  lost  all  proteoHon  from  the  8tatute.'\tf) 

{6s  SeejK»(»  ch.  15.  (<l)  IS  Wend.  STS. 

(e)  In  BuUock  t.  Bogardus,  (I  Denio,  276,)  howeyer,  it  was  held  that  the  omission  of  an 
executor  or  administrator  to  pnblish  a  notice  requiring  the  creditors  of  the  deceased  to 
exhibit  their  claims,  pursuant  to  2  B.  S.  88,  sec.  34,  does  not  subject  them  or  the  estate  to 
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It  will  be  observed,  tbat  the  statute  does  not  authorize  the  executor 
or  administrator  to  commence  the  publication  of  the  notice  until  at 
least  six  months  after  the  ffrantin^  of  the  letters  testamentary  or  of 
administration,  and  that  such  publication  must  be  continued  for  the 
period  of  six  months,  so  that  one  year  after  his  appointment  is  the 
shortest  time  within  which  the  executor  or  administrator  can  complete 
the  advertisement,  and  discover  the  total  amount  of  the  debts  to  which 
the  assets  in  his  hands  are  liable. 

Before  advertising,  the  executor  or  administrator  applies  to  the  sur- 
rogate to  ascertain  the  newspapers  which  he  may  deem  most  likely  to 
give  notice  to  the  creditors.  The  application  need  not  be  in  writing, 
nor  is  there  any  particular  formality  to  be  gone  through  with  on  apply- 
ing. The  proceeding  is  not  usually  accompanied  by  any  investigation, 
although,  m  order  that  the  surrogate  may  judge  in  how  many  papers 
the  notice  ought  to  be  published,  so  as  to  give  notice  to  all  the  creditors, 
the  situation  of  the  business  of  the  deceased  at  the  time  of  his  death, 
and  the  probable  number  and  the  residence  of  his  creditors,  might  rea- 
sonably oe  inquired  into.  The  executor  or  administrator  should  con- 
sider it  a  part  of  his  duty,  on  applying  to  {he  surrogate  to  ascertain 
the  papers  he  may  deem  most  likely  to  give  the  proper  notice,  to  stat« 
to  the  surrogate  all  the  information  he  may  possess  as  to  the  probable 
number  and  the  residences  of  the  creditors  of  the  deceased.  And  the 
surrogate  may  require  information  from  other  persons,  in  order  to  de- 
termine the  proper  papers  in  which  the  notice  snail  be  published.  But 
the  application  to  the  surrogate  is  only  that  he  may  designate  the  pa- 
pers— ^it  ifi  not  for  authority  to  publish  the  notice;  nor  would  there  seem 
to  be  any  propriety,  upon  the  words  of  the  statute,  in  advising  it  as 
necessary,  unless  it  should  be  expressly  demanded  by  the  surrogate, 
that  the  application  or  the  partial  investigation  which  may  take  place 
on  the  occasion,  should  be  under  oath.  The  statute  directs  the  notice 
to  be  published  in  as  many  papers  as  the  surrogate  may  deem  most 
likely,  &c.,  without  expressly  requiring  him  to  specify  the  particular 
names  of  the  number  designated.  The  uniform  practice,  however,  has 
been  for  the  surrogate  to  name  one  newspaper.  The  executor  or  ad- 
ministrator may  insert  the  notice  in  such  paper  as  he  thinks  fit  in  the 
county.  The  surrogate  may  direct  it  to  be  published  in  newspapers 
out  oi'  the  county,  and  sometimes,  at  the  suggestion  of  the  executcnr  or 
administrator,  such  a  direction  is  given ;  but  those  cases  are  not  frequent 
In  by  far  the  greater  number  of  instances,  both  newspapers  are  of  those 
published  in  the  county.  A  memorandum  of  the  application  and  of 
the  names  of  the  papers^  Ls  properly  entered  in  the  surrogate's  minutes. 
It  is  in  the  form  of  an  order,  and  is  called  an  order  to  aovertise.  [For 
form  of  the  memorandum  or  order,  and  also  of  the  notice,  see  Appen- 
dix, Na  53.] 

The  publication  of  the  notice  in  one  newspaper  in  the  county,  it  was 

the cofltB  of  a  suit  rabsequMiilj' brooght;  and  tlw  cue  of ilorvay  r.  8Mlmm%  so fiHris it 
holds  a  contrary  dootrine,  was  oyerruled.  And  the  decision  in  Bullock  y.  BogardtUf  has 
since  been  repeatedly  sustained.  See  WaUace  r.  Mcarkhan^  1  Denio,  671,  673;  RuaseU  v. 
Lane,  1  Barb.  Sap.  Ct  Bap.  619,  623 ;  Van  Vkck  v.  Bturnwghs,  6  id.  341 ;  Ihrt  t.  Gooding, 
9  id.  388,  390;  Sniydfir  y.  Young,  4  How.  Prac.  Bep.  217.  Bat  see  Whvtmon  y.  Iboae,  1 
Deniot  169. 
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determined  in  a  recent  case,(/)  ia  sufficient,  unless  tlie  surrogate  directs 
a  publication  in  some  other  paper  or  papers  also.  Application  having 
been  made  to  the  surrogate  on  the  subject ;  if  he  does  not  deem  that  a 
publication  in  more  than  a  single  paper,  being  one  in  the  county, 
would  aid  the  object  of  securing  notice  to  the  creditors,  it  need  not,  it 
was  considered,  be  published  in  any  other.  And  the  surrogate's  order, 
that  notice  be  published  in  a  specified  paper  in  the  county,  without 
referring  to  a  publication  in  anj  other,  it  was  held  was  evidence  that 
he  did  not  deem  that  publication  in  another  newspaper  would  be  of 
service.  "  The  legislature,"  say  the  court,  "  designed  to  leave  it  to 
the  surrogate  to  determine,  in  view  of  the  object  to  be  accomplished, 
of  service  of  notice  to  creditors^  whether  a  publication  in  any  paper  be- 
yond a  single  one  in  the  county  should  be  made." 

By  the  above  section,  numbered  S5,(g)  the  executor  or  administrator 
may  require  vouchers  for  every  claim,  and  the  afl&davit  of  the  party  in 
support  of  the  same.  Such  affidavit  sbould  follow  the  words  of  the 
statute.    [For  form,  see  Appendix,  No.  5i.] 

By  the  common  law,  it  is  the  business  of  the  debtor  to  seek  the  cred- 
itor and  offer  payment^  tut  by  this  statute  the  creditor  is  to  seek  the 
representative  of  the  debtor,  and  produce  the  vouchers  showing  the 
validity  of  the  claim  which  he  presents.(A) 

The  object  of  requiring  the  affidavit  of  the  creditor  is  not  to  prove 
the  existence  of  the  debl^  as  it  is  not  evidence  for  that  purpose.  But  it 
is  to  prevent  the  exhibition  of  fictitious  claims  against  the  estate  of  the 
decedent  which  have  been  discharged  b^  him  in  his  lifetime ;  and  also 
to  prevent  the  allowance  of  claims  against  which  there  existed  a  legal 
off-set,  known  only  to  the  party  presenting  such  claim,  and  which  those 
who  are  interested  in  the  estate  of  the  decedent  may  be  unable  to  estab- 
lish by  legal  proof.(i) 

Where  the  claim  is  on  a  promissory  note,  the  payee  of  the  note  hav- 
ing made  the  usual  affidavit  of  the  justice  of  his  demand  against  the 
estate  of  the  maker,  he  is  not  bound  to  give  the  personal  representatives 
of  such  maker  a  statement  of  the  several  items  which  formed  the  con- 
sideration of  the  note.(j>J 

By  the  36th  section,  if  the  executor  or  administrator  doubt  the  jus- 
tice of  any  claim  presented  pursuant  to  the  preceding  two  sections,  he 
may  enter  into  an  agreement  in  writing  for  a  reference,  ISuch  doubt 
must  be  distinctly  signified,  otherwise  he  will  be  deemed  to  have  as- 
sented to  the  claim.  He  may  take  time  to  examine  into  the  matter, 
but  his  final  determination  should  be  so  plainly  expressed  to  the  claim- 
ant as  to  leave  no  room  for  any  misunderstanding. 

The  exhibition  of  a  claim  to  the  legal  adviser  of  the  executor  or  ad- 
ministrator in  settling  claims  against  the  estate,  and  his  rejection  of  it, 
is  not  a  compliance  with  the  statute.(A;) 

But  where  an  executor  or  administrator,  in  his  noticCi  directs  the 

(/)  lkilbeer>r.  Casey,  19  Barb.  Sup.  Ot.  Rep.  149,  156. 

(^)  2  B.  S.  88;  3  R.  8.  (5th  ed.)  176;  JiUe,  p.  354.  (A)  7  Wend.  633. 

(t)  ymiauM  V.  Pwrdy,  6  Paige,  169.    See,  alao,  Flagg  v.  Ruden^  1  Bndf.  Surr.  Rep.  19t. 

BougMan  y.  PhUipSy  6  Paige,  334. 

Whitman  r.  Ibaae^  exeenUor^  <fce.,  1  Denio,  169. 
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claims  to  be  exhibited  to  him  at  the  office  of  his  counsel,  as  is  frequently 
done,  the  exhibition  of  claims  to  such  counsel  at  such  office,  in  the  ab- 
sence of  the  executor  or  administrator,  ought  to  be  held  sufficient.  The 
the  only  ground  on  which  such  a  notice  could  be  sustained,  would  be,  that 
office  of  the  counsel  was,  for  this  purpose,  the  residence  or  place  of  busi- 
ness of  the  executor  or  administrator.  If  he  was  not  to  be  found  there, 
the  counsel  would  doubtless  be  considered  his  agent  or  representative 
for  the  purposes  of  the  claims,  and  his  dispute  or  rejection  of  such  claims 
the  same  as  a  dispute  or  rejection  thereof  by  the  exeoutor  or  adminis- 
trator himself. 

And  where  it  appeared  that  nearly  all  the  communication  between 
the  claimant  and  the  adminstrators  was  through  the  plaintiff's  attorney 
on  the  one  side,  and  the  legal  adviser  of  the  administrator  on  the  other, 
who  was  also  the  counsel  for  the  defendant  in  the  suit  subsequently 
brought  for  the  claim,  and  the  law  partner  of  the  defendant's  attorney, 
and  that  previously  to  the  commencement  of  the  suit  he  had  stated 
more  than  once  to  the  plaintiff's  attorney  that  the  administrator  refused 
to  refer  the  claim,  although  the  administrator  himself  denied  such  re- 
fusal, on  a  motion  for  costs,  it  was  considered,  that  although  perhaps 
counsel  cannot,  by  virtue  of  his  authority  as  such,  consent  or  refuse  to 
refer  a  claim  presented  against  an  estate  ;  yet,  where  he  is  known  and 
admitted  to  be  the  general  legal  adviser  of  the  representatives,  they 
should  be  deemed  bound,  on  the  question  of  costs  at  least,  by  any  in- 
formation he  communicates  to  claimants  respecting  a  consent  or  refusal 
to  refer.(Z) 

Again,  there  is  not  in  the  statute  anything  which  necessarily  reouires 
a  personal  interview  between  the  claimant  and  the  executor  or  aomin- 
istrator ;  nor  that  the  evidences  of  the  debt  should  be  laid  before  the 
executor  or  administrator,  or  that  the  claimant  should  make  oath  of 
the  justice  of  his  claim,  unless  required  to  do  so  by  the  executor  or 
administrator.(m) 

Where  the  executor  already  understands  the  whole  matter,  and  does 
not  desire  that  the  evidence  should  be  submitted  to  his  examination,  it 
cannot  be  necessary  for  the  creditor  to  do  more  than  present  his  claim ; 
and  that  may  be  done  through  an  agent  by  a  written  communication, 
or  in  any  other  way  which  deals  fairly  with  the  executor  and  the  in- 
terests which  he  represents.  If  the  presentation  is  made  by  letter,  the 
executor  is  bound  to  deal  ingenuously  with  the  creditor.  If  he  wishes 
to  see  the  evidences  of  the  <&bt,  or  to  have  the  oath  of  the  creditor  to 
the  justice  of  the  claim,  he  should  say  so,  and  not  leave  the  claimant 
to  suppose  he  has  done  everything  that  is  wished,  and  afterwards  oYAbd 
that  there  has  not  been  a  more  formal  presentation  of  the  demand.{n) 

The  £ict  that  the  claim  was  present^  to  the  executor  or  administra- 
tor previous  to  the  publication  of  the  notice  to  creditors,  does  not,  it  is 
hela,  render  the  presentation  invalid.  A  creditor  has  a  right  to  present 
his  claim  to  the  representatives  of  the  deceased  at  any  time,  and  is  not 

■ 

(Q  Hiusell  ▼.  L(m$,  I  Barb.  Sap.  Ot  Rep.  619,  626. 

(m)  Gonsevoort  v.  Nelioti,  6  Hili,  S91;  BuateU  v.  Lane^  1  Barb.  Sap.  Ot  Bep.  619;  Tortr. 
Oooding,  9  id.  392. 
(n)  Ganswoart  v.  NOsonf  6  Hill,  391. 
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confined  to  the  six  months  prescribed  for  the  publication  of  the  notice.(o] 
And  the  executor  or  administrator  may,  it  seems,  require  vouchers  and 
the  affidavit  of  the  claimant,  upon  the  presentation  of  the  claim,  whether 
he  has  published  the  notice  or  not.  Tbe  86th  section  is  regarded  as 
independent  of,  and  having  no  reference  to,  the  previous  section.  Its 
language  is  general :  '*  Upon  any  claim  bein^  presented  against  the 
estate  of  any  deceased  person,"  and  its  provisions  are  deemed  not  res- 
tricted to  claims  exhibited  under  the  notice  published  pursuant  to  the 
34th  section.  So,  the  executor  or  administrator,  it  is  considered,  may 
enter  into  the  agreement  to  refer  provided  for  by  the  86th  section* 
whether  the  claim  be  exhibited  under  the  notice  to  creditors  or  not. 
The  terms  of  the  last  named  section  are:  "  If  the  executor  or  adminis- 
trator doubt  the  justice  of  any  claim  so  presented,  he  may  enter  into 
an  agreement,"  &c.  The  words  "so  presented  ".relate  to  the  presenta* 
tion  provided  for  by  the  preceding  85th  section,  which,  as  has  been  seen, 
is  regarded  as  general,  and  having  no  reference  to  the  publication  of 
the  notice.  So,  if  the  executor  or  administrator  doubt  the  justice  of  a 
claim  presented,  he  may,  it  seems,  enter  into  an  agreement  to  refer, 
although  he  has  not  demanded  vouchers  or  an  affidavit,  pursuant  to 
the  86th  section.  The  requirement  of  vouchers  and  an  affidavit  is  not 
a  pre-requisite  to  authorize  him  to  agree  to  a  reference.  The  claims  to 
be  referred  are  those  presented,  and  the  justice  of  which  the  executor 
or  administrator  has  doubted.  It  is  not  in  express  terms  required  that 
they  should  be  those  in  respect  to  which  the  executor  or  administrator 
has  called  for  the  vouchers  and  affidavits.  In  Russell  v.  Lane,{p)  Mr. 
Justice  Hand  says :  "  Thtf  power  to  refer  is  given  by  the  statute,  and 
perhaps  it  was  intended  that  the  executor  or  administrator  should  re- 
quire  the  vouchers  and  affidavit,  and  then,  if  he  still  doubt  the  claim, 
he  is  warranted  in  consenting  to  a  reference.(j)  But  such,  it  is  believed, 
is  not  the  construction  given  to  the  statute  by  our  courts,  or  by  the 
profession.  The  executor  or  administrator  may  from  the  first  under- 
stand the  nature  of  the  claim,  and  be  satisfied  it  cannot  be  adjusted 
without  the  intervention  of  third  persons ;  and  he  is  not  compelled  to 
require  an  affidavit  in  all  casea"  And  although  the  executor  or  ad- 
ministrator not  merely  doubt  but  absolutely  reject  the  claim,  the  refer- 
ence may  be  had ;  for  the  88th  section,  when  it  provides  that  "  if  a 
claim  against  the  estate  of  any  deceased  person  be  exhibited  to  the 
executor  or  administrator,  and  be  disputed  or  rejected  by  him,  and  the 
same  shall  not  have  been  referred,  the  claimant  shall,  within  six  months 
after  such  dispute  or  rejection,"  commence  a  suit,  Ac,  clearly  contem- 
plates a  reference,  as  well  of  a  rejected  as  of  a  disputed  claim. 

In  Fort  agt  Gooding,{r)  Mr.  Justice  Willakd  held  that  an  unquali- 
fied rejection  of  a  claim,  unaccompanied  by  an  ofier  to  refer,  was  equiv- 
alent to  a  refusal  to  refer.  This  construction  is  unsupported  by  any 
authority,  and  has  not  been  followed  by  any  other  judge.  The  author- 
ities seem  to  be  all  the  other  way.(«)    The  rejection  of  the  claim  and  a 

(o)  JiuBddl  y.  LoMy  1  Barb.  Sup.  Ot  Bdp.  819.  (p)  1  Barb.  619,  524-6. 

iq)  '* See  the  remarkfi  of  Brooaoo,  J.,  6  HiU,  392 ;  and  of  Oowen,  J.,  22  Wend.  672." 
(r)  9  Barb.  Sup.  Ct.  Rep.  388. 
(«)  Swift  y.  Blair^B  exec's^  12  Wend.  278 ;  Eanmy  y.  SkOkMm'e  exLV,  22  Wend.  671 ;  Sk- 
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refusal  to  refer  are  different  acts,  entirely  independent,  and  the  one 
cannot,  by  any  logical  construction,  be  deemed  the  equivalent  of  the 
other,  before  a  claim  can  be  referred,  and  before  there  is  any  cause 
for  its  reference,  it  must  have  been  disputed  or  rejected ;  and  until  this 
latter  occurrence,  the  claimant  is  not  in  a  condition  to  propose  a  refer- 
ence. To  say  that  a  rejection  of  the  claim  is  also  to  be  deemed  a  refusal 
to  refer,  is  to  say  what  the  executor  may  not  by  any  means  intend,  and 
to  involve  the  estate  in  the  expenses  of  a  litigation,  which  he  may  have 
every  disposition  to  avoid.(<) 

The  41st  section  of  the  statute  above  quoted,(u)  relating  to  costs  in 
actions  against  executors  or  administrators,  exempts  the  executor  or 
administrator  from  the  payment  of  costs,  among  other  cases,  unless  it 
appear  that  the  demand  on  which  the  action  was  founded  was  presented 
within  the  time  prescribed  for  the  publication  of  the  notice  to  creditors, 
and  its  payment  was  unrtasonably  resisted  or  neglected,  "  or  that  the 
defendant  refused  to  refer  the  same,"  pursuant  to  the  provisions  above 
recited.  A  refusal  to  do  an  act,  implies  that  there  has  been  a  previous 
request.;  and  a  refusal  to  refer  a  rejected  claim  to  three  disinterested 

Sersons,  implies  a  previous  request  or  offer  to  refer  by  the  claimant. 
*he  proposition  to  refer  must  proceed  from  the  claimant,  after  his  claim 
has  been  rejected.    The  statute  admits  of  no  other  construction.(t;) 

The  provision  of  the  statute  authorizes  the  executor  or  administrator 
^'  to  enter  into  an  agreement  in  writing  with  the  claimant  to  refer  the 
matter  in  controversy  to  three  disinterested  persons,  or  to  a  disinterested 
person,  to  be  approved  by  the  surrogate.  (^ it;)  The  language  of  this 
provision  is  not  very  explicit,  but  it  is  considered  that  it  was  intended 
that  the  parties  should  mutually  agree  in  writing  to  refer  the  claim, 
and,  in  case  they  should  &il  to  select  referees  for  themselves,  that  the 
selection  should  be  made  by  the  surrogate.  At  any  rate,  it  is  not  a 
sufficient  compliance  with  the  statute  for  the  executors  to  offer  to  refer 
the  claim  to  three  referees  named  by  themselves.  And  where  such  a 
proposition  was  rejected,  and  it  was  proposed  that  the  parties  should 
appear  before  the  surrogate  for  the  purpose  of  having  reierees  selected, 
it  was  held  that  it  was  the  duty  of  the  executors  to  have  accepted  the 
offer.(x) 

The  proceeding  under  the  statute  is  not,  however,  an  arbitration,  and 
a  refusal  to  arbitrate  will  not  be  deemed  a  refusal  to  refer  under  the 
provision  under  consideration.(y) 

Claims  in  favor  of  the  estate  are  not  referable  under  this  provision  of 
the  statute.  Where  a  claim  against  the  estate  has  been  exhibited  to 
the  executor  or  administrator,  and  has  been  disputed  by  him,  and  has 
been  referred  pursuant  to  the  statute,  the  executor  or  administi-aior,  as 

phens  agt.  Clark,  12  How.  Prac,  Rep.  282  ;  Froude  agt  Whiton,  15  How.  Prac.  Bep.  304 
The  last  cited  case  waa  affirmed  upon  appeal  to  the  general  term. 

(Q  Buckhout  agt.  Hunt,  16  How.  Prac  Rep.  407,  412. 

?«)  2  R.  &  90;  3  R.  8.  (5th  ed.)  176;  Ante,  p.  355. 

{V)  Buckhoui  agst.  Hunt^  16  How.  Prac  Rep.  407,  413. 

(w)  2  R  S.  88-9;  3  R.  S.  (5th  ed.)  175,  lec.  41,  [sea  36],  as  amended  by  ch.  261,  a  L 
I8.'>9,  p.  569;  Ante,  p.  354. 

(x)  Ocrham  agst  Ripley,  16  How.  Prac  Rep.  313. 

jy)  JJcdy  agst.  Akcty,  17  How.  Prac.  Rep.  21 ;  Gufift  v.  EUtir's  exeeirfrw,  12  Wend.  278. 
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will  presently  appear,  may  set  up,  on  tlie  trial  before  the  referee  or 
referees,  any  off-set  which  may  exist  against  the  claim  ;  but  the  statute 
does  not  contemplate  that  the  executor  or  administrator  shall  occupy 
the  position  of  plaintiif,  and  be  the  leading  and  moving  party  in  the 
proceeding.  The  statute(2)  treats  the  claimant  as  the  acior^  speaks  of  a 
claim  presented  against  the  estate,  of  the  absence  of  any  off-sets  thereto, 
authorizes  the  court  to  award  costs  as  in  actions  against  executors, 
requires  a  suit  to  be  brought  for  the  recovery  of  the  claim,  if  disputed 
or  rejected  and  not  referred.  Within  six  months  thereafter,  and  provides 
that  in  such  suits  no  costs  shall  be  recovered  against  the  deiendants, 
nor  in  other  actions  at  law  against  executors,  except  in  certain  specified 
cases.  And  the  objection  is  regarded  as  not  one  of  mere  form.  "  It 
is,"  says  Mr.  Justice  Hogeboom  in  Akely  agt.  Akeli/,{a)  "an  innovation 
upon  the  ordinary  practice;  and  little  or  nothing  should  be  taken  by 
implication." 

So,  where  a  claim  against  an  estate  was  presented  to  the  administra- 
tor by  a  creditor  of  the  intestate,  and  the  administrator  claimed  an 
off-set,  consisting  of  matters  of  account  and  matters  of  tort,  upon  which 
an  agreement  in  writing  was  entered  into  to  submit  the  matters  in  dif- 
ference, set  forth  and  recited  in  the  agreement,  to  three  persons  named, 
to  hear,  determine,  and  award  upon  the  same  and  every  part  thereof, 
under  the  direction  and  sanction  of  the  county  judge  of  the  county  of 
Greene,  pursuant  to  law — judgment  to  be  entered  upon  said  award  and 
determination,  pursuant  to  law,  in  the  Supreme  Court,  and  the  surro- 
gate indorsed  upon  this  agreement  his  approval  of  the  persons  named 
"as  suitable  and  proper  persons  to  whom  to  submit  the  within  claims 
and  demands,"  whereupon  an  order  was  qptered  in  the  Supreme  Court 
referring  the  matters  embraced  in  the  agreement  to  the  three  persons 
mentioned  "  to  hear,  determine,  and  award  the  same,"  and  the  admin^ 
islrator  was  named  and  acted  throughout  the  proceeding  as  plaintiff, 
and  the  creditor  appeared  as  defendant,  it  was  held  tbat,  whatever 
might  have  been  the  intention  of  the  parties,  the  proceeding  was  not, 
in  form  or  in  substance,  a  reference  under  the  statute  as  to  claima 
against  deceased  persons.(i) 

The  object  of  the  statute,  it  has  been  considered,  was  to  allow  i^ 
reference  of  all  claims  against  an  estate,  whether  of  a  legal  or  an  equit- 
able nature,  which  the  executor  or  administrator  was  competent  to 
settle  and  adjust,  and  thus  save  the  expense  and  trouble  of  litigation. 
Accordingly,  in  Francisco  v.  FitchXc)  it  was  held  that  the  statute  was 
broad  enougn  to  include  unliquidated  claims  by  a  surviving  partner 
against  the  estate  of  a  deceased  partner,  growing  out  of  the  partnership, 
A  part  of  the  plaintiff's  claim  was  for  moneys  paid  by  him  upon  part? 
nership  debts,  after  the  death  of  the  intestate,  and  it  was  a  part  of  the 
subject  matter  referred.  And  it  was  the  opinion  of  the  court  that  it 
was  in  the  power  of  the  referees  to  hear  and  determine  it,  and  that  it 
was  manifestly  a  claim  which  the  defendant,  as  administrator,  had.the 
power  to  settle  and  adjust  with  the  plaintiff. 


(s)  2  E.  a  88-8,  90 ;  3  R.  S.  (6th  ed.)  lt4-6-6-t ;  Anie,  pp.  364-5. 

la)  17  How.  Prac.  Rep.  21,  27-8. 

b)  Akdy  agsL  Akdy^  17  How.  Prac.  Repi  21.  (c)  26  Barb.  Sup.  Ct  Rep.  139. 
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In  Akely  agt.  Akely^id)  however,  a  doubt  was  expressed  whether,  un- 
der the  statute  in  question,  any  matters  are  referable,  exoept  matters  of 
account  or  causes  of  action  arising  on  contract.  "  They  must,"  it  was 
said,  "bo  such  as  are  subject  to  off-set."  And  in  Sands  agt  Orq/i,{e) 
it  was  expressly  laid  down  that  if  the  claim  is  not  the  subject  of  a  com- 
mon law  action,  it  is  not  a  claim  which  the  personal  representatives  of 
the  deceased  are  bound  to  refer  under  the  above  36th  section  of  the  stat- 
ute. The  provisions  of  the  various  sections  of  the  statute  requiring  the 
payment  of  the  debts  of  the  decedent,  and  prescribing  the  order  of 
payment,(/)  and  those  authorizing  the  publication  of  notice  to  creditors 
and  regulating  the  presentation  of  claims,  and  the  reference  of  claims 
the  justice  of  which  is  doubted  bv  the  executor  or  administrator, (^)  it 
was  considered  cannot  be  applied  to  the  trust  moneys  or  property  in 
the  hands  of  a  person  who,  at  the  time  of  his  death,  was  himself  an 
executor.  Those  provisions,  it  was  said,  "contemplate  an  ordinary 
debt,  for  which  the  deceased  was  liable  in  his  lifetime,  upon  a  promise 
express  or  implied, — a  debt  which  may  be  support^  by  the  oath  of 
the  creditor,  which  is  justly  due,  and  which  may  be  the  subject  of  an 
off-set.  The  claim  must  be  of  such  a  nature  as  was  cognizable  in  the 
Supreme  Court,  or  Court  of  Common  Pleas,  at  the  time  the  act  took 
effect,  and  for  which  the  common  law  courts,  as  distinguished  from 
the  equity  courts,  afforded  an  adequate  and  complete  remedy  to  both 

Earties.  And  so,  in  the  case  in  question,  where  an  executor  died, 
aving  in  his  hands,  at  the  time  of  liis  death,  assets  belonging  to  the 
estate  which  he  represented,  and  the  surviving  executors  of  the  de- 
ceased brought  an  action  against  the  executors  of  the  deceased  exe- 
cutor to  recover  sucli  assets,  it  was  held  that  the  defendants  in  the 
action  were  not  only  not  bound  to  enter  into  an  agreement  to  refer  the 
claim  against  their  testator  in  the  action,  pursuant  to  the  S6th  section 
of  the  statute,  but  it  was  their  duty  to  refuse  to  enter  into  such  a  refer- 
ence, because  the  plaintiffs'  claim  was  not  referable,  and  there  may 
have  been  many  reasons  to  think  that,  in  such  a  proceeding,  the  rights 
and  interests  they  represented  could  not  be  effectually  protected. 

The  law  does  not  require  the  offer  to  refer  to  be  in  writing.  The  prac- 
tice has  been  both  ways ;  but  an  offer  to  refer  by  parol  is  good.(A) 

The  86th  section  under  consideration,  as  amended,  allows  of  one  or 
three  referees,  who  must  be  approved  by  the  surrogate;  and  upon  filing 
the  agreement  to  refer,  and  the  surrogate's  approval,  in  the  office  of  the 
clerk  of  the  Supreme  Court  in  the  county  in  which  the  parties  or  either 
of  them  reside,  the  section  provides  that  a  rule  shall  be  entered  by  such 
clerk  either  in  vacation  or  m  term,  referring  the  matter  in  controversy 
to  the  person  or  persons  so  selected. 

The  87th  section  provides  for  the  proceedings  before  the  referees,  for 
confirming  or  setting  aside  their  report,  for  the  entering  of  judgment 
thereon,  and  for  awarding  costs ;  and  prescribes  the  validity  and  effect 
of  the  judgment. 

(d)  11  How.  Prac  Rep.  21,  21. 

(#)  18  How.  Prac.  Rep.  438 ;  10  Abbott's  Prac  Rep.  216. 

(/)  2  R.  a  87  ;  3  R.  8.  (5th  ed.)  638;  AtUe,  p.  312. 

(y)  2  R.  &  88-9;  3  R.  a  (&th  ed.)  175;  AnU,  pp.  354-6. 

(A)  LoMiing  agat  SwarU  and  oiherSf  adm^Ws^  (fee,  9  How.  Prac.  Rep.  434. 
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The  statute  makes  no  provision  for  pleadings  in  thes3  cases  of  refer- 
ence. The  agreement  to  refer,  is  the  commencement  of  the  suit.  It 
must  present  substantially  the  issue  between  the  parties,  stating  the 
claim  upon  one  side,  and  the  denial  of  its  justice  on  the  other — ^it  is  a 
substitute  for  declaration  and  plea.  Questions  of  some  difficulty  maj 
yet  arise  from  the  construction  and  operation  of  this  statute,  but  it  is 
not  necessary  to  anticipate  them.(i)  [For  form  of  agreement  to  refer, 
and  approvsl  of  the  surrogate,  see  Appendix,  No.  55.] 

Matters  of  defence  need  not  be,  in  these  cases,  set  up  in  the  agree- 
ment to  refer.  The  whole  proceeding  is  sui  generis.  The  agreement  to 
refer  relates  to  a  particular  claim  presented  to  the  executor  or  administra- 
tor, the  justice  of  which  is  disputed.(y)  The  agreement  to  refer  recites 
this  feet,  and,  on  the  approval  thereof  by  the  surrogate,  and  filing  of 
the  same  in  the  office  of  a  clerk  of  the  Supreme  Court,  becomes  opera- 
tive as  a  voluntary  appearance  by  the  parlies  thereto  in  the  Supreme 
Court,  and  a  submission  to  its  jurisdiction  for  the  purpose  of  adjudi- 
cating upon  the  claim  presented.  The  account  presented  is  in  eflfect 
the  plaintiff's  complaint;  and,  there  being  no  pleadings  and  no  pro- 
vision in  the  statute  for  pleadings,  the  defendant  is  limited  to  no  par- 
ticular defence,  and  consequently  any  and  every  legal  defence  against 
the  claim  must  necessarily  be  available.(i) 

On  the  trial  before  the  referees,  the  plaintiff  must  prove  his  claim,  and 
satis^  the  referees  of  its  justice  and  validity ;  and  every  species  of  legal 
proof  adapted  to  show  the  injustice  of  the  claim,  or  its  invalidity  as  a 
whole,  or  in  degree  or  amount,  must  be  admissible.  Within  this  rule  a 
fiet-off  may  be  proved,(Z)  or  a  payment  in  whole  or  in  part,  or  proof  ^iven 
to  reduce  the  amount.  And  tne  defendants,  standing  upon  their  denial  of 
the  justice  of  the  claim  in  the  agreement  to  refer,  must  be  at  liberty  to 
make  any  defence  which  their  testator  or  intestate  could  himself  make  if 
alive,  and  the  same  were  properly  pleaded  in  an  action  upon  such  claim. 
Within  this  rule  the  executor  or  administrator,  upon  such  a  reference,  is 
entitled  to  insist  on  the  Statute  of  Limitations,  although  no  intimation 
of  such  defence  is  contained  in  the  agreement  for  the  reference.(7n) 

It  may  be  added  that  the  proceeding  on  the  reference  is  not  an  action, 
in  the  ordinary  and  accepted  sense  of  the  term.  The  270th  section  of 
the  Code  of  Procedure,  authorizing  a  reference  of  any  of  the  issues  in 
an  action,  does  not  therefore  apply  to  such  a  reference.(n) 

There  should  be  a  record  of  the  proceedings  in  the  court  in  which 
the  reference  is  prosecuted,  as  the  same  may  be  necessary  for  the  secu- 
ritv  of  the  executor  or  administrator.  The  proceeding  before  the 
referees  is  substantially  a  suit — it  is  a  legal  proceeding  in  a  court  to 
ascertain  the  amount  due,  and  to  enforce  its  collection.  No  difference 
is  perceived  between  the  proceeding  by  way  of  reference  and  by  way 
of  suit,  only  that  in  the  latter  case  process  issues;  in  the  former,  the 

(i)  Woodin  v.  Bagley,  13  "Wend.  455. 
0)  2  R.  S.  88,  sec.  36;  3  R.  S.  (5th  ed.)  176;.  Ante,  p.  355. 

(*)  See  Roberta  v.  DUmas,  adm:rx,  &c.^  7  VTend.  622 ;   Woodin  v.  BagUy,  13  Wend.  466 ; 
Troc\i  y.  Suydam,  30  Barb.  Sup.  Ct  Rep.  110. 
(Q  See  Akely  agst.  Akdy,  17  How.  Free.  Rep.  21,  26. 
(m)  See  TrcLcy  y.  Suydam,  30  Barb.  Sup.  Gt.  Rep.  110. 
(a)  Akely  agst  Akely,  17  How.  Prac.  Rep.  21,  27. 
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agreement  of  the  parties  supplies  the  place  of  process  and  of  pleadings. 
The  judgment  is  to  be  valid  and  eflectual  in  all  respects,  as  if  rendered  in  a 
suit  by  the  ordinary  process — it  will  therefore  authorize  an  execution .(o) 

The  issuing  of  the  execution  must  be  under  an  order  of  the  surro- 
gate, as  in  other  cases  of  judgments  against  executors  and  administra- 
tors. The  proceedings  before  the  referees,  however,  is  in  effect  a  trial 
on  the  merits;  and  it  is  apprehended  the  plaintiff,  in  a  judgment  recov- 
ered after  a  trial  before  referees,  would  be  entitled  to  an  order  from  the 
surrogate  for  the  issuing  of  an  execution  under  the  provisions  of  the 
statute  authorizing  such  order  upon  a  judgment  obtained  after  a  trial 
at  law  upon  the  merits. 

Where  a  cause  is  referred  on  an  agreement,  according  to  the  statute, 
between  the  claimant  and  the  executor  of  a  deceased  person,  and  a 
report  is  made,  and  the  claimant  dies  after  the  report  and  before  judg- 
ment actually  entered,  the  court,  on  motion  at  a  special  term,  will  grant 
leave  to  have  judgment  entered  in  the  names  of  the  original  parties,  at 
any  time  within  two  terms  after  the  report — the  rule  for  confirmation 
and  judgment  to  be  entered  at  a  general  term.(jt>) 

By  the  38th  section,  if  the  executor  or  administrator  dispute  or  reject 
a  claim  presented,  and  no  reference  be  had,  the  claimant  must,  within 
six  months  after  such  dispute  or  rejection,  if  the  debt  or  any  part  thereof 
be  then  due,  or  within  six  months  after  some  part  thereof  shall  have 
become  due,  commence  a  suit  for  the  recovery  thereof,  or  be  forever 
barred  from  maintaining  any  action  thereon,  &c. 

This  short  bar  of  the  statute  applies  only  where  the  demand  has  been 
presented  in  pursuance  of  public  notice  to  that  effect,  given  by  the 
executor  or  administrator,  agreeably  to  the  84:th  section.(j)  If,  there- 
fore, the  executor  or  administrator  omit  to  publish  the  notice,  a  claim- 
ant will  not  be  limited  to  six  months  after  presentation  of  his  demand 
to  the  executor  or  administrator,  and  his  dispute  or  rejection  of  the 
same,  within  which  to  commence  his  suit  against  him. 

But  a  publication  of  the  notice  to  creditors  to  exhibit  their  claims  to 
the  executor  or  administrator  in  a  single  newspaper  printed  in  the 
county,  is  sufficient  to  raise  the  bar  of  the  statute,  unless  the  surrogate, 
upon  the  application  to  him  to  ascertain  in  how  many  newspapers  the 
notice  shall  be  published,(r)  directs  a  publication  in  some  other  paper 
or  papers,  also.  And  the  order  of  the  surrogate  that  notice  be  pub- 
lished in  a  specified  paper  in  the  county,  without  mentioning  a  publica- 
tion in  any  other,  will  be  received  as  evidence  that  he  did  not  deem  a 
publication  in  other  newspapers  necessary.(5) 

If  the  creditor,  however,  present  his  claim  before  the  time  for  adver- 
tising has  arrived,  it  seems  the  limitation  does  not  attach.(Q     In  such 

(o)  See  Roberts  v.  Ditmas^  <idm.^rx,  <fec.,  7  "Wend.  626. 

ip)  Burhans  v.  Burhans^  10  Wend.  60  i. 

(q)  Whitmore  y.  Ihose,  executrix^  dkc,  1  Denio,  159.  It  should  not  escape  remark  that  the 
views  taken  of  the  several  sections  of  this  statute,  from  and  including  the  34th  section,  the 
reasoning  upon  them,  and  tbe  principle  of  construction  adopted,  are  substantially  alike  in 
this  case,  and  in  the  case  of  Harvey  v.  SkiUman^  22  Wend.  671, — which  latter,  as  has  been 
seen,  has  been  overruled  by  numerous  subsequent  cases.    See  antef  pp.  381-2,  and  note. 

(r)  See  ante,  p.  382.  (*)  Dolbeer  v.  Gasey^  19  Barb.  Sup.  Ct  Rep.  149. 

(0  Flagg  v.  Hudm,  1  Bradf.  Surr.  Rep.  192. 
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a  case,  if  the  executor  or  administrator  afterwards  advertise  for  claims, 
and  the  claim  be  not  again  presented  under  the  notice,  and  a  suit  be 
not  brought  for  it  whilst  the  notice  is  running,  the  executor  or  admin- 
istratoi  will  doubtless  be  protected  in  paying  debts,  discharging  lega- 
cies, or  making  distribution,  after  the  expiration  of  the  time  limited  in 
the  notice,  by  the  provisions  of  the  89th  section  of  the  8tatute.(u)  The 
shortbar  of  six  months  will  not,  however,  defeat  an  action  brought  upon 
the  claim,  whether  it  be  commenced  before  or  during  the  publication 
of  the  notice,  or  afterwards. 

When  a  claim  against  an  estate  is  not  presented  to  the  executor  or 
administrator  within  the  six  months  prescribed  by  the  above  section  of 
the  statute,  the  only  effect  of  the  omission  is  to  limit  the  recovery,  in  a 
subsequent  suit  by  the  creditor,  to  the  amount  of  the  assets  in  the 
hands  of  the  executor  or  administrator  at  the  time  of  the  commence- 
ment of  the  suit,  and  to  deprive  the  plaintiff  of  all  right  to  recover 
costs.  The  right  of  action  is  barred  only  when  the  claim  was  pre- 
sented, and,  having  been  disputed  or  rejected,  was  neither  referred  nor 
prosecuted  within  six  months  thereafl»r,(v.) 

Again,  this  section,  it  will  be  perceived,  applies  only  to  cases  in 
which  the  claim  is  disputed  or  rqe^ed  by  the  executor.  It  is  a  highly 
penal  provision,  and  ought  to  be  strictly  construed.  Where  the  witness 
who  presented  the  claim  to  the  administrator  on  the  behalf  of  the 
plaintiff,  testified  that  the  administrator  said  that  he  did  not  know 
whether  the  demand  was  just  or  not,  that  he  had  not  investigated  the 
afiEairs  of  the  estate,  that  he  would  consult  counsel  and  let  the  witness 
know  the  determination  of  the  defendants,  and  that  he  never  did  sub- 
sequently make  any  communication  to  the  witness  upon  the  subject,  it 
was  held  not  to  have  been  a  disputing  or  rejection  of  the  claim.  Even 
if  the  administrator  had  not  undertaken  to  let  the  plaintiff's  agent 
know  his  final  determination,  and  had  simply  said  he  knew  nothing 
about  the  justice  of  the  demand,  that  he  had  not  yet  looked  into  the 
affairs  of  the  estate,  it  would  not  have  been  a  disputing  of  the  account 
or  a  rejection  of  it,  within  the  meaning  of  this  act.  The  act  should  be 
such  as  fairly  to  apprise  the  claimant  that  his  demand  would  <be  con- 
tested.(«^;)  Where  a  suit  has  been  brought  upon  a  claim,  the  executor 
or  administer  ought  not  to  have  the  benefit  of  this  short  limitation 
prescribed  by  this  38th  section,  without  giving  decisive  evidence  of  the 
rejection  of  the  claim  more  than  six  months  before  the  suit  was  com- 
inenced.(x) 

If  the  executor  or  administrator  seek  to  avail  himself  of  the  limita- 
tion prescribed  by  this  provision,  he  must  be  prepared  to  show  a  refusal 
to  refer,  as  well  as  the  omission  of  the  i)laintiff  to  bring  his  action  within 
the  period  limited.  The  section  enacts,  in  the  case  of  a  claim  exhibited 
to  an  executor  or  administrator,  and  disputed  or  rejected  by  him,  and 
not  referred,  and  upon  which  a  suit  shall  not  have  been  brought  within 
six  months  after  such  dispute  or  rejection,  and  upon  which,  therefore, 
a  suit  is  barred  by  this  statute,  that  any  executor  or  administrator  may, 

Su)  Ante^  p.  355.  (v)  BaggoU  v.  Boulger,  2  Duer,  160. 

w)  EUioi  V.  Crcmies  adm,'r8,  13  Wend.  39. 
x)  BeynoldSf  adm.%  dsc  v.  CcUins^  exJr,  dkc,  3  Hill,  36. 
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on  the  trial  of  any  action  founded  upon  such  demand,  give  in  evidence^ 
in  bar  thereof,  under  a  notice  annexed  to  the  general  issue,  the  tacts  of 
such  refusal  and  neglect  to  commence  a  suit.  This  implies  that  the 
executor  or  administrator  must  propose  the  reference,  when  the  account 
is  rejected,  or  that  such  rejection  amounts  to  a  refusal  to  refer.  If  the 
account  is  admitted,  there  is  then  nothing  to  refer.  If  it  is  merely 
doubted,  after  vouchers  have  been  exhibited,  the  86th  section  makes 
provision  for  a  reference.  The  statute  does  not  say  by  whom  the  refer- 
ence must  be  proposed.  It  is  probable  that  either  party  may  submit 
that  proposition.  But  the  refusal  to  refer,  when  delay  in  bringing  the 
action  is  urged  by  the  defendant  as  a  bar,  is  a  part  of  the  defendant's 
proof.  This  refusal  may  be  either  by  the  rejection  of  the  plaintiff's  offer, 
or  by  some  equivalent  act  on  his  part.(y) 

A  verbal  rejection  of  the  claim,  and  refusal  to  refer,  is  doubtless 
good;  but  it  is  wiser  on  the  part  of  the  executor  or  administrator,  where 
he  proposes  to  avail  himself  of  this  short  bar  of  the  statute,  to  give 
written  notice  of  sueh  rejection  and  refusal  to  the  claimant.  The  fact 
of  the  rejection  of  the  claim,  and  the  refusal  to  refer,  and  the  time  at 
which  the  statute  commenced  running,  will  thus  be  definitely  fixed. 

The  reference  is  optional  with  the  executor  or  administrator.  If  he 
refuse  to  refer,  however,  and  the  claimant  afterwards  recover  in  a  suit 
against  him  on  the  demand,  by  the  above  section  numbered  41,  the 
executor  or  administrator  may  render  himself  personally  chargeable 
with  the  costs.(2) 

The  provision  for  a  reference  was  made  for  the  benefit  of  the  cred- 
itor, as  well  as  the  representatives  of  the  deceased.  It  may  not  be  said 
that  the  executor  or  administrator  is  bound  to  refer  under  all  possible 
circumstances ;  but,  as  a  general  rule,  he  ought  not  to  decline  that  mode 
of  testing  the  validity  of  a  demand  which  he  is  not  prepared  to  admit.(a) 

By  the  above  section,  numbered  39,(6)  the  executor  or  administrator 
is  protected,  in  case  of  a  suit  brought  upon  a  claim  not  presented  under 
the  notice,  against  liability  on  account  of  payments,  made  before  such 
suit  commenced,  of  claims  of  an  inferior  (or,  it  is  presumed,  of  the  same) 
degree,  or  of  legacies  or  distributive  shares.  By  the  40th  section,  the 
plaintiff  in  such  action  can  take  judgment  only  for  assets  remaining  in 
the  hands  of  the  executor  or  administrator,  or  for  assets  in  future.  But, 
by  the  42nd  section,  the  creditor  in  such  case  may  recover  for  his  claim, 
in  the  manner  prescribed  by  law,  against  the  legatees  or  next  of  kin  of 
the  deceased.  Previous  to  the  enactment  of  the  Revised  Statutes,  an 
executor  or  administrator,  although  he  was  not  liable  for  the  payment 
of  debts  of  an  inferior  degree  when  there  were  debts  unpaid  of  a  higher 
degree,  of  which  he  had  not  any  notice,  yet  he  was  bound  to  take 
notice,  at  his  peril,  of  debts  of  record.(c)  It  was  intimated  at  a  previ- 
ous page,(c{)  that  the  executor  or  administrator  is  bound  to  ascertain 
the  claims  against  the  deceased  entitled  to  a  priority  of  payment  under 
the  statute, (e)  and  will  not  be  justified  in  depending  upon  the  presen- 


(y)  Ibrt  V.  Gooding,  9  Barb.  Sup.  Ci  Rep.  394,  per  Willard,  J. 

(z)  Jiobort  V.  DUmas,  admJrz,  <fcc.,  7  Wend.  527 ;  Swift  ▼•  Blair's  ex^rx,  12  Wend.  278. 

a)  See  Doan  v.  Hinea^  adirk'rs,  22  Wend.  640.  (b)  Anie^  p.  3&5. 

c)  See  Wms.  on  Exrs.  927.  {d)  AnU,  p.  317. 

(«)  2  R.  S.  87^  3  IL  S.  (5th  ed.)  174^  ArUe^  p.  312. 
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tation  to  him  of  such  preferred  claims  under  the  notice  published  by 
him  pursuant  to  the  statute  for  the  exhibition  of  claims.  And  this 
is  undoubtedly  true  with  respect  to  claims  embraced  in  the  first  two 
classes  in  the  prescribed  order  for  the  payment  of  the  debts  of  the 
deceased:  1.  Debts  entitled  to  a  preference  under  the  laws  of  the 
United  States;  2.  Taxes  assessed  upon  the  estate  of  the  deceased  pre- 
vious to  his  death.  And  it  may,  perhaps,  be  doubted  whether  judg- 
ments against  the  deceased  were  in  the  minds  of  the  legislature  when 
speaking  of  claims  upon  which  suits  were*  to  be  brought  against  the 
executor  or  administrator.  But  the  language  of  the  new  provisions  is 
sufficiently  general  to  include  such  judgments ;  and  those  provisions 
are  regarded  as  requiring,  that  in  order  that  the  executor  or  adminis- 
trator shall  be  held  liable  for  the  payment  of  judgments  against  the 
deceased,  they  shall  be  presented  unaer  the  notice  in  the  same  man- 
ner as  other  claims  against  him.(/) 

With  respect  to  contingent  liabilities  of  the  deceased,  such  as  upon 
covenants  in  leases  not  yet  broken,  but  which  may  or  may  not  be  broten 
hereafter,  or  upon  bonds  by  way  of  indemnity,  or  as  surety,  of  which 
the  conditions  have  not  become  forfeited,  but  which  may  hereafter  be- 
come forfeit,  if  such  claims  be  presented  to  the  executor  or  administra- 
tor under  the  notice,  it  will  be  a  question,  probably  to  be  determined 
upon  the  proceedings  for  the  final  settlement  of  his  accounts  as  executor 
or  administrator,  whether  any  portion,  and,  if  any,  how  much  of  the 
estate  shall  be  reserved  to  meet  such  liability.  If  the  claim  be  not 
presented  under  the  notice,  the  executor  or  administrator  proceeds 
with  the  payment  of  the  debts,  and  the  discharge  and  payment  of  lega- 
cies and  distributive  shares  without  reference  to  such  claim ;  and  when 
a  liability  actually  accrues  thereon,  the  holder  has  his  remedy  only 
against  assets  remaining  in  the  hands  of  the  executor  or  administrator 
at  the  time  of  the  commencement  of  a  suit  for  the  same,  or  against 
assets  in  future^  or  against  the  legatees  or  next  of  kin  of  the  deceased. 
Indeed,  it  may  be  stated,  generally,  that  the  executor  or  administrator, 
proceeding  in  due  course  of  administration,  is,  to  all  intents  and  purpo- 
ses, discharged  of  liability  for  all  claims  against  the  deceased,  except 
those  presented  under  the  notice  duly  published  for  the  exhibition  of 
claims.  And  the  holder  of  claims,  whetiier  actually  due  or  contingent, 
not  so  presented,  has  his  remedy,  in  the  main,  only  against  the  legatees 
or  distributees  of  the  decedent. 

The  other  clauses  of  the  above  sections,  numbered  39  and  40,  provi- 
ding for  the  prosecution  of  suits  on  demands  not  presented  under  the 
notice,  and  declaring  the  liability  of  the  executor  or  administrator  for 
assets  and  for  costs  in  such  suits,  do  not,  consistently  with  the  plan  and 
purposes  of  this  work,  furnish  subjects  for  any  further  remarks.  And 
the  same  may  be  said  of  the  42d  section,  declaring  the  liability  of  the 
next  of  kin  and  legatees  of  the  deceased,  for  claims  so  unpresented. 
The  41st  section,  declaring  the  rule  as  to  costs  in  suits  against  execu- 
tors and  administrators,  will  hereafter  be  more  particularly  considered 
in  connection  with  the  subject  of  costs  generally.(^) 

(/)  See  Trust  y.  Earned,  4  Bradf.  Surr.  Bep.  213. 
(g)  Post,  ch.  15. 
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OP  THE  ADJUSTMENT  AND  RETAINER  OF  DEBTS  DUB  BY  THE  DECEASED 

TO  THE  EXECUTOR  OR  ADMINISTRATOR. 

Previous  to  the  Revised  Statutes,  as  an  executor  or  administrator, 
among  creditors  of  equal  degree,  might  pay  one  in  preference  to  another, 
so  it  was  another  of  his  privileges  that  he  had  a  right  to  retain  for  his 
own  debt  due  to  him  from  the  deceased,  in  preference  to  all  other  cred- 
itors of  equal  degree.(A) 

The  Revised  Statutes  having  abolished  all  preferences  in  the  pay- 
ment of  the  debts  of  deceased  persons,  (except  in  respect  to  debts  due 
the  United  States,  taxes,  and  judgments,)  also  deprived  the  executor  or 
administrator  of  this  privilege.  The  following  is  the  provision  of  the 
Revised  Statutes  on  this  subject : 

Sec.  33.  No  part  of  the  property  of  the  deceased  shall  be  retained  by 
an  executor  or  administrator  in  satisfaction  of  his  own  debt  or  claim, 
until  it  shall  have  been  proved  to,  and  allowed  by,  the  surrogate ;  and 
such  debt  or  claim  shall  not  be  entitled  to  any  preference  over  others 
of  the  same  class.(i) 

The  following  section  of  the  law  of  1837  makes  proVision  in  relatiou 
to  the  proof  in  these  cases : 

Sec.  37.  The  proof  of  the  debt  or  claim  of  any  executor  or  adminis- 
trator required  oy  the  above  33d  section,  may  be  made  on  the  service 
and  return  of  a  citation  for  that  purpose,  directed  to  the  proper  persons, 
or  on  the  final  account  of  any  such  executor  or  administrator,  pursuant 
to  the  third  article  of  the  third  title  of  chapter  six  of  the  second  part 
of  the  Revised  Statutes,  (y) 

The  revisers,  in  their  note  to  the  above  33d  section  of  the  Revised 
Statutes,  say :  "  An  early  exhibition  of  the  administrator's  claims  will 
tend  to  an  adjustment  of  the  estate ;  its  allowance  by  the  surrogate 
will  enable  other  creditors  to  know  its  extent."(7c)  But  executors  or 
administrators  seldom  take  proceedings  for  the  proof  and  allowance  of 
their  own  claims,  until  they  come  before  the  surrogate  on  a  final  ac- 
counting. 

The  Statute  of  Limitations,  however,  will  run  against  a  claim  of  an 
executor  or  administrator  against  the  estate  of  the  decedent,  the  same 
as  against  the  claim  of  any  other  person.(i)  In  order  to  save  the 
statute,  therefore,  it  may  be  necessary  for  the  executor  or  administrator 
to  take  proceedings  for  the  proof  of  his  claim  at  an  earlier  stage  of  the 
administration ;  and  the  37th  section  of  the  law  of  1S37,  above  quoted, 
provides  the  requisite  facilities  for  the  purpose. 

By  that  section,  if  the  executor  or  administrator  purpose  to  prove 
his  debt  or  claim  before  the  final  accounting,  he  must  take  out  a  citation 
for  that  purpose,  to  be  directed  to  the  proper  persons.  The  language 
of  the  section  is  vague,  and  it  is  difl&cult  to  determine  upon  any  precise 
course  of  practice  under  it.  The  proper  persons  to  whom  the  citation 
is  to  be  directed,  must  be  all  persons  interested  in  the  estate.    Neither 

(h)  Woodward  V,  Lord  Darcy  (Flowd.  184;  Dyer,  2  a,  in  marg.)  as  to  an  executor;  and 
Warner  v.  Wainford  (Hob.  127),  Bond  v.  Green  (1  BrownL  75),  S,  C.  (Godb.  217,  pL  210),  as 
to  an  administrator.    Wms.  on  Exrs.  936. 

(t)  2  R.a88;  3  R.  S.(6th  ed.)  176.        (j)  S.  L.  1837,  ch.  460,  sec.  37;  3  R.  S.  (6th  ed.)  175. 

(k)  3  R.  and  or.  S.  (2d  ed.)  App.  642.        {fj  TreaJL  v.  Fwiune,  2  Brad£  Suit.  Rep.  116. 
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the  number  of  days'  service  of  the  citation  which  must  be  given,  nor 
the  manner  of  the  service,  is  prescribed.  It  is  presumed  that  if  it  should 
appear  that  any  of  the  proper  persons  reside  out  of  this  state,  that  would 
be  a  great  obstacle  in  tne  way  of  proceedings  under  the  section  to  prove 
a  clainL 

If  the  executor  or  administrator  deem  it  advisable  to  apply  separately 
for  the  proof  of  his  alleged  claim,  he  should  present  a  written  petition 
to  the  surrogate,  stating  the  amount  and  circumstances  of  the  claim 
proposed  to  be  proved,  and  the  correctness  of  the  same,  the  names  of 
all  persons  interested  in  the  estate,  their  residences,  andf  if  any  of  them 
be  minors,  that  fact,  and  whether  such  minors  have  or  have  not  general 
guardians,  and  the  name  and  residence  of  the  general  guardian  of  any 
minor,  and  praying  a  citation  pursuant  to  this  section.  The  surrogate 
will  give  the  necessary  directions  relative  to  the  service  of  the  citation. 
They  should  be  included  in  the  order  for  issuing  the  same.  [For  forms 
of  the  application,  order  and  citation,  see  Apppendix,  No.  56.]  Before 
taking  any  testimony  in  the  matter,  the  surrogate  will  require  evidence 
of  the  due  service  of  the  citation  on  all  the  parties  in  interest.  On  the 
day  named  in  the  citation  for  the  proof,  on  such  evidence  being  pro- 
duced, an  examination  respecting  the  claim  may  be  gone  into,  and  the 
same  may  thereupon  be  adjusted  and  allowed. 

The  occasion  of  the  final  settlement  of  the  executor  oi  administra- 
tor's account,  when  all  the  parties  are  before, the  surrogate,  is  the  time 
best  adapted  for  this  investigation  relative  to  the  executor  or  adminis- 
trator's debt  or  claim,  and,  as  has  been  stated,  it  is  usually  deferred  to 
that  period.  K  there  be  a  deficiency  of  assets  to  pay  the  (iebts,  or  any 
difficulty  in  the  distribution,  the  executor  or  administrator  will  refuse 
to  pay  final  dividends  until  on  a  decree  of  the  surrogate  after  a  settle- 
ment of  his  accounts.  He  will  ascertain  and  pay  dividends  or  legacies, 
or  distributive  shares,  before  such  settlement,  with  reference  to  a  proper 
amount  to  meet  his  own  claim  to  be  allowed  on  its  adjustment,  and 
can  in  few  instances  suffer  any  prejudice  by  the  delay,  nor  can  any  other 

Earty  be  injured  by  such  postponement  of  the  proof  and  allowance  of 
is  debt.  This  subject  will,  or  course,  be  again  adverted  to  in  connec- 
tion with  the  settlement  of  the  executor  or  administrator's  account, 
and  the  reader  is  referred  to  that  portion  of  this  work  where  such  set- 
tlement is  treated  of,  for  further  particulars  respecting  the  proof  and 
allowance  of  the  executor  or  admmistrator's  claim.(m) 

(m)  Beeposlf  ch.  12. 
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CHAPTER  XI. 

OP  LEGACIES,  AND  THE  PAYMENT  AND  DISCHARGE  THEREOF ;  OP 
ENFORCING  THE  PAYMENT  OF  LEGACIES,  AND  OF  DISTMBU- 
TION  IN  CASES  OF  INTESTACY. 

Having  thus  considered  the  office  of  an  executor  or  administrator, 
in  regard  to  the  payment  of  debts  according  to  the  order  prescribed  by 
law,  it  now  becomes  necessary  to  treat  of  the  duties  which  next  demand 
his  attention,  viz.,  those  which  respect  the  payment  of  legacies. 

A  legacy  is  defined  to  be  "  some  particular  thing  or  things  given 
or  left,  either  by  a  testator  in  his  testament,  wherein  an  executor  is 
appointed,  to  be  paid  or  performed  by  his  executor ;  or  by  an  intestate 
in  a  codicil  or  last  will,  wherein  no  executor  is  appointed,  to  be  paid 
or  performed  by  an  administrator.'Ya) 

The  duties  and  liabilities  of  an  administrator  with  the  will  annexed, 
are  therefore  the  same  as  those  of  an  executor  in  respect  to  legacies. 
Indeed,  by  statute,(5)  it  is  expressly  provided  that  "  in  all  cases  where 
letters  of  administration  with  the  will  annexed  shall  be  granted,  the 
will  of  the  deceased  shall  be  observed  and  performed ;  and  the  admin- 
istrators with  such  will,  shall  have  the  rights  and  powers,  and  be  sub- 
ject to  the  same  duties  as  if  they  had  been  named  executors  in  such 
will." 

In  treating,  then,  of  the  subject  of  legacies,  whatever  may  be  said  of 
executors,  applies  to  administrators  with  the  will  annexed  also. 

The  provisions  of  the  Eevised  Statutes  relative  to  the  "accumulations 
pf  personal  property,  and  of  expectant  estates  in  such  property,"  con- 
tained in  the  fourth  title  of  the  fourth  chapter  of  the  second  part  of  the 
Eevised  Statutes,(c)  as  they  have  a  bearing  upon  the  subject  of  legacies, 
should  properly  be  inserted  in  this  place.     They  are  as  follows : 

Sec.  1.  The  absolute  ownership  of  personal  property  shall  not  be 
suspended  by  any  limitation  or  condition  whatever,  for  a  longer  period 
than  during  the  continuance  and  until  the  termination  of  not  more  than 
two  lives  in  being  at  the  date  of  the  instrument  containing  such  limi- 
tation or  condition ;  or  if  such  instrument  be  a  will,  for  not  more  than 
two  lives  in  being  at  the  death  of  the  testator. 

Sec.  2.  In  all  other  respects,  limitations  of  future  or  contingent  inter- 
ests in. personal  property,  shall  be  subject  to  the  rules  prescribed  in  the 
first  chapter  of  this  act  in  relation  to  fiiture  estates  in  lands. 

Sec.  3.  An  accumulation  of  the  interest  of  money,  the  produce  of 
stock,  or  other  income  or  profits  arising  from  personal  property,  may 
be  directed  by  any  instrument  sufficient  in  law  to  pass  such  personal 
property  as  follows : 

1.  Ii  the  acciunulation  be  directed  to  commence  firom  the  date  of  the 
instrument,  or  from  the  death  of  the  person  executing  the  same,  such 
accumulation  must  be  directed  to  be  made  for  the  benefit  of  one  or 


i: 


a)  Godolph,  pt.  3,  oh.  1,  sec.  1 ;  Wms.  on  Ezra.  94*7. 
h)  2  R.  S.  72,  860.  22;  3  R.  S.  (6th  ed.)  157.    See  ante,  p.  250. 
(c)  1  R.  a  773;  3  B.  S.  (5th  ed.)  75. 
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more  minors  then  in  being,  or  in  being  at  such  death,  and  to  terminate 
at  the  expiration  of  their  minority ; 

2.  If  the  accnmulation  be  directed  to  commence  at  any  period  sub- 
sequent to  the  date  of  the  instrument,  or  subsequent  to  the  death  of 
the  person  executing  such  instrument,  it  must  be  directed  to  commence 
within  the  time  allowed  in  the  first  section  of  this  title  for  the  suspen- 
sion of  the  absolute  ownership  of  personal  property,  and  at  some  time 
during  the  minority  of  the  persons  for  whose  benefit  it  is  intended,  and 
must  terminate  at  the  expiration  of  their  minority. 

Sec.  4.  All  directions  for  the  accumulation  of  the  interest,  income  or 
profit  of  personal  property  other  than  such  as  are  herein  allowed,  shall 
be  void ;  but  a  direction  for  an  accumulation  in  either  of  the  cases 
specified  in  the  last  section,  for  a  longer  term  than  the  minority  of  the 
persons  intended  to  be  benefitted  thereby,  shall  be  void  only  as  respects 
the  time  beyond  such  minority. 

Sec.  5.  when  any  minor  for  whose  benefit  a  valid  accumulation  of 
the  interest  or  income  of  personal  property  shall  have  been  directed, 
shall  be  destitute  of  other  sufficient  means  of  support  or  of  education, 
the  Supreme  Court,  upon  the  application  of  such  minor  or  his  guardian, 
may  cause  a  sijjtable  sum  to  be  taken  from  the  moneys  accumulated  or 
directed  to  be  accumulated,  and  to  be  applied  to  the  support  or  educa- 
tion of  such  minor. 

Some  of  the  rules  prescribed  in  the  first  chapter  of  the  act  in  relation 
to  future  estates  in  lands,  referred  to  in  the  above  second  section  of  the 
statute,  are  as  follows : 

Sec.  10.  A  future  estate,  is  an  estate  limited  to  commence  in  posses- 
sion at  a  future  day  either  without  the  intervention  of  a  precedent 
estate,  or  on  the  determination,  by  lapse  of  time  or  otherwise,  of  a  pre- 
cedent estate,  created  at  the  same  time. 

Sec.  11.  Where  a  future  estate  is  dependent  on  a  precedent  estate,  it 
may  be  termed  a  remainder,  and  may  be  created  and  transferred  by  that 
name.(c{) 

Sec.  12.  A  reversion  is  the  residue  of  an  estate  left  in  the  grantor  or 
his  heirs,  or  in  the  heirs  of  a  testator,  commencing  in  possession  on  the 
determination  of  a  particular  estate  granted  or  devised. 

Sec.  18.  Future  estates  are  either  vested  or  contingent.  They  are 
vested,  when  there  is  a  pejjRon  in  being,  who  would  have  an  immediate 
right  to  the  possession  of  the  lands,  upon  the  ceasing  of  the  intermediate 
or  precedent  estate.  They  are  contingent,  whilst  the  person  to  whom, 
or  the  event  upon  which  they  are  limited  to  take  effect,  remains  uncer- 
tain. 

Sec.  14.  Every  future  estate  shall  be  void  in  its  creation  which  shall 
suspend  the  absolute  power  of  alienation  for  a  longer  period  than  is 
prescribed  in  this  article.  Such  power  of  alienation  is  suspended  when 
there  are  no  persons  in  being  by  whom  an  absolute  fee  in  possession 
can  be  conveved. 

Sec.  15.  Tte  absolute  power  of  alienation  shall  not  be  suspended  by 
any  limitation  or  condition  whatever  for  a  longer  period  than  during 

(<0  1  R  a  "723;   3  R.  S.  (6th  ed.)  10. 
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the  continuance  of  not  more  than  two  lives  in  being  at  the  creation  of 
the  estate,  except  in  the  single  case  mentioned  in  the  next  section. 

Sec.  16.  A  contingent  remainder  in  fee  may  be  created  on  a  prior 

remainder  in  fee,  to  take  effect  in  the  event  that  the  persons  to  wnom 

the  first  remainder  is  limited  shall  die  under  the  age  of  twenty-one 

years,  or  upon  any  other  contingency  by  which  the  estate  of  such  per- 

ons  may  be  determined  before  they  attain  their  full  age. 

Sec.  17.  Successive  estates  for  life  shall  not  be  limited  unless  to  per- 
sons in  being  at  the  creation  thereof;  and  where  a  remainder  shall  be 
limited  on  more  tljan  two  successive  estates  for  life,  all  the  life  estates 
subsequent  to  those  of  the  two  persons  first  entitled  thereto  shall  be 
void,  and  upon  the  death  of  those  persons  the  remainder  shall  take 
effect  in  the  same  manner  as  if  no  other  life  estates  had  been  created.(€) 

Sec.  25.  Two  or  more  future  estates  may  also  be  created  to  take 
effect  in  the  alternative,  so  that  if  the  first  in  order  shall  fail  to  vest, 
the  next  in  succession  shall  be  substituted  for  it  and  take  effect  accord- 
ingly. 

Sec.  26.  No  future  estate  otherwise  valid  shall  be  void  on  the  ground 

of  the  probability  or  improbability  of  the  contingency  on  which  it  ia 
limited  to  take  etfect.(/)  ^ 

Sec.  27.  A  remainder  may  be  limited  on  a  contingency  which  in 
case  it  should  happen  will  operate  to  abridge  or  determine  the  prece- 
dent estate ;  and  every  such  remainder  shall  be  construed  a  conditional 
limitation,  and  shall  have  the  same  effect  as  such  a  limitation  would 
have  by  law. 

Sec.  80.  Where  a  future  estate  shall  be  limited  to  heirs  or  issue  or 
children,  posthumous  children  shall  be  entitled  to  take,  in  the  same 
manner  as  if  living  at  the  death  of  their  parent. 

Sec.  81.  A  future  estate  depending  on  the  contingency  of  the  death 
of  any  person  without  heirs  or  issue,  or  children,  shall  be  defeated  by 
the  birtn  of  a  posthumous  child  of  such  person  capable  of  taking  by 
descent.(^) 

The  statute  "  Of  uses  and  trusts  "  contains  the  following  provisions: 

Sec.  55.  Express  trusts  may  be  created  for  any  or  either  of  the  fol- 
lowing purposes : 

1.  To  sell  lands  for  the  benefit  of  creditors  ; 

2.  To  sell,  mortgage  or  lease  lands,  for  the  benefit  of  legatees,  or  for 
the  purpose  of  satisfying  any  charge  thereon; 

3.  To  receive  the  rents  and  profits  of  lands,  and  apply  them  to  the 
use  of  any  person,  during  the  life  of  such  person,  or  for  any  shorter 
term,  subject  to  the  rules  prescribed  in  the  first  article  of  this  title  ;(A) 

4.  To  receive  the  rents  and  profits  of  lands,  and  to  accumulate  the 
same,  for  the  purposes  and  within  the  limits  prescribed  in  the  first  arti* 
cle  of  this  title.(i^ 

The  Act  "  autnorizing  certain  trusts,"  passed  May  14, 1840,  provides 
as  follows : 

Sec.  1.  Beal  and  personal  property  may  be  granted  and  conveyed  to 


(e)  1  R.  a  723;  3  R.  a  (6th  od.)  11. 
(^)  1  R.  a  726;  3  R.  8.  (6th  ed.)  12. 
(t)  1  R.  a  728;  3  R.  a  (6th  ed.)  16. 


(/)  1  R.  a  724;  3  R.  a  (6th  ed.)  11 
(h)  As  amended  1830,  ch.  320,  sec.  10. 
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any  incorporated  college  or  other  literary  incorporated  institution  in 
this  state,  to  be  held  in  trust  for  either  of  the  following  purposes : 

1.  To  establish  and  maintain  an  observatory  ; 

2.  To  found  and  maintain  professorships  and  scholarships ; 

3.  To  provide  and  keep  in  repair  a  place  for  the  burial  of  the  dead ;  or 

4.  For  any  other  specific  purposes  comprehended  in  the  general  ob- 
jects authorized  by  their  respective  charters.  The  said  trusts  may  be 
created,  subject  to  such  conditions  and  visitations  as  may  be  prescribed 
by  the  grantor  or  donor,  and  agreed  to  by  said  trustees,  and  all  prop- 
erty which  shall  hereafter  be  granted  to  any  incorporated  college  or 
other  literary  incorporated  institution  in  trust  for  either  of  the  aforesaid 
purposes,  may  be  held  by  such  college  or  institution  upon  such  trusts, 
and  subject  to  such  conditions  and  visitations  as  may  be  prescribed 
and  agreed  to  as  aforesaid.(y) 

Sec.  2.  Eeal  and  personal  estate  may  be  granted  and  conveyed  to 
the  corporation  of  any  city  or  village  of  this  state,  to  be  held  in  trust 
for  any  purpose  of  education,  or  the  diffusion  of  knowledge,  or  for  the 
relief  of  distress,  or  for  parks,  gardens  or  other  ornamental  grounds,  or 
grounds  for  the  purposes  of  military  parades  and  exercise,  or  health 
and  recreation,  within  or  near  such  incorporated  city  or  village,  upon 
such  conditions  as  may  be  prescribed  by  the  grantor  or  donor,  and 
agreed  to  by  such  corporation ;  and  all  real  estate  so  granted  or  con- 
veyed to  such  corporation  mav  be  held  by  the  same,  subject  to  such 
conditions  as  may  be  prescribed  and  agreed  to  as  aforesaid.l^) 

Sec.  3.  Real  and  personal  estate  may  be  granted  to  [superintendents] 
of  common  schools  of  any  town,  and  to  trustees  of  any  school  district, 
in  trust  for  the  benefit  of  the  common  schools  of  such  town,  or  for  the 
benefit  of  the  schools  of  Isuch  district. (Z) 

Sec.  4.  The  trusts  authorized  by  this  act  may  continue  for  such  time 
as  may  be  necessary  to  accomplish  the  purposes  for  which  they  may  be 
created.(m) 

WHO  IS  CAPABLE  OF  BEING  A  LEGATEE. 

By  statute,(7i)  as  has  already  appeared,  **  K  any  person  shall  be  a 
subscribing  witness  to  the  execution  of  any  will,  wherein  any  bene- 
ficial devise,  legacy,  interest,  or  appointment  of  any  real  or  personal 
estate  shall  be  made  to  such  witness,  and  such  will  cannot  be  proved 
without  the  testimony  of  such  witness,  the  said  devise,  legacy,  interest, 
or  appointment  shall  be  void,  so  far  onlv  as  concerns  such  witness,  or 
any  claiming  under  him."  **But,"  by  the  next  section,  "if  such  wit- 
ness would  have  been  entitled  to  any  share  of  the  testator's  estate,  in 
case  the  will  was  not  established,  then  so  much  of  the  share  that  would 
have  descended,  or  have  been  distributed  to  such  witness,  shall  be 
saved  to  him,  as  will  not  exceed  the  value  of  the  devise  or  bequest 
made  to  him  in  the^will."  This  seems  to  be  the  only  distinct  statutory 
provision  disabling  any  person  from  being  a  legatee. 

(/)  S.  L.  1810,  267;  3  R.  S.  (5th  ed.)  16,  sec  56. 
(k)  &  L.  1840,  268;  3  R.  S.  (5th  ed.)  16,  sec.  57. 
h)  a  L.  1840,  268;  3  R.  S.  (5th  ed.)  16,  sec.  58. 
\m)  a  L.  1840,  268 ;  3  R.  S.  (5th  ed.)  16,  sec.  59. 
<n)  2  R.  S.  65,  sea  50;  AtUe^  p.  162. 
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The  case  of  Caw  agt.  Bobert8(m{6)  was  a  decision  upon  this  statute. 
In  that  case  there  were  three  subscribing  witnesses,  all  of  whom  had 
legacies  by  the  will.  The  surrogate,  very  properly  it  was  considered, 
called  the  witnesses  in  the  order  in  which  their  names  were  subscribed. 
The  proof  of  the  will  was  not  contested,  and  the  first  two  witnesses 
haying  testified  to  all  the  facts  and  circumstances  i-equisite  to  the  estab- 
lishment of  the  will,  the  third  was  then  sworn  only  "  to  testify  as  to 
the  questions  which  should  be  put  to  him  by  the  surrogate,  touching 
the  circumstances  of  the  executing  the  said  will,  and  how  his  name 
came  to  be  attached  to  said  will  as  a  witness."  His  answers  to  the 
questions  put,  after  having  been  thus  sworn,  were  not  such  as  to  tend 
to  the  proof  of  the  will,  and  the  surrogate  did  not  regard  him  as  an 
attesting  witness,  and  decided  that  he  need  not  be  sworn  as  such ;  and 
the  ce  tificate  of  the  surrogate  stated  that  the  will  was  proved  by  the 
oaths  of  the  other  two  witnesses.  The  will  was  admitted  to  probate  by 
the  surrogate,  and  the  third  witness  claimed  his  legacy.  The  Court  of 
Appeals — after  adverting  to  the  former  provisions  of  the  Revised 
Statutes  relative  to  the  number  of  witnesses  requisite  to  be  examined 
for  the  proof  of  the  will,  and  after  considering  the  tenth  and  eleventh 
sections  of  the  law  of  1887,  providing  that  **  two  at  least  of  the  wit- 
nesses to  such  will,  if  so  many  are  living  in  this  state,  and  of  Sound 
mind,  and  are  not  disabled  from  age,  sickness  or  infirmity,  from  attend- 
ing, shall  be  produced  and  examined ;"  and  that  "  in  case  the  proof  of 
any  such  will  is  contested,  and  any  person  having  the  right  to  contest 
the  same  shall,  before  probate  made,  file  with  the  surrogate  a  request 
in  writing  that  all  the  witnesses  to  such  will  shall  be  examined"— -deter- 
mined, that  under  these  provisions  of  the  statute,  there  is  not  any 
necessity  for  examining  more  than  two  witilesses  who  satisfactorily 
prove  the  will,  unless  the  proof  is  contested  by  some  one  having  the 
right  to  do  so;  and  that,  as  the  proof  of  the  will  in  question  was  not 
contested,  and  as  the  evidence  of  the  first  two  witnesses  furnished  the 
requisite  satisfactory  proof  of  the  will  and  the  time  for  appealing  from 
the  surrogate's  decree  establishing  the  will  had  expired,  the  person 
whose  name  was  subscribed  to  the  will  as  the  third  attesting  witness, 
was  entitled,  to  the  legacy  bequeathed  to  him  by  the  will. 

Again,  it  has  been  held  that  the  admission  and  examination  of  an 
executor  and  trustee,  as  a  witness  to  prove  the  execution  of  a  will,  did 
not  annul  his  appointment  as  executor,  or  the  legacies  to  him  as  a  trustee, 
where  nothing  was  given  to  him,  nor  was  any  appointment  conferred 
upon  him,  for  his  own  personal  use,  but  all  was  fiduciary  and  for  the 
benefit  of  others.(p) 

It  is  laid  down  in  the  English  books  that  an  alien  friend  may  be  a 
legatee  of  personal  chattels ;  but  any  legacy  to  an  alien  enemy  will  be 
forfeited  to  the  king.(g') 

It  may  be  observed,  that  although  a  man  cannot  make  a  grant  to  his 
wife,  nor  enter  into  a  covenant  with  her,  (for  such  a  grant  would  be  to 
suppose  her  separate  existence,  and  to  covenant  with  her  would  be  to 
covenant  with  nimself ;)  yet  he  may  bequeath  anything  to  her  by  will: 

(o)  1  Seld.  125. 

Ip)  McDonough  y.  LoughUrif  20  Barb.  Sup.  Ct  Rep.  238.  (g)  Wms.  on  Bxra.  948. 
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since  that  cannot  take  effect  till  after  the  coverture  is  determined  by 
death.(r) 

OP  BEQUESTS  TO  CHARITABLE  USES. 

In  England  it  is  said  all  bequests  to  superstitious  uses  are  illegal  and 
void,  but  bequests  to  charitable  uses  are  not  only  legal  and  valid,  but 
are,  in  some  measure,  favored  in  our  law,  provided  that  they  are  of 
personal  property  in  no  way  connected  with  land.(s) 

The  law  or  charitable  uses  in  this  state  was  very  ably  and  elaborately 
examined  by  Mr.  Justice  Denio  in  the  case  of  Williams  agst.  Williams^if) 
recently  decided  in  the  Court  of  Appeals.  In  that  case,  it  was  deter- 
mined that  the  law  of  charitable  uses,  as  it  existed  in  England  at  the 
time  of  the  Revolution,  and  the  jurisdiction  of  the  Court  of  Chancery 
over  those  subjects,  became  the  law  of  this  state  on  the  adoption  of  the 
Constitution  of  1777 ;  that  the  law  has  not  been  repealed,  and  that  the 
provisions  of  the  Revised  Statutes,  above  recited,(w)  relative  to  "  the 
accumulations  of  personal  property,  and  of  expectant  estates  in  such 
property,"  do  not  apply  to  bequests  for  charitable  purposes ;  that,  in 
the  absence  of  a  corporation,  charitable  gifts,  from  their  nature,  are 
excepted  firom  the  law  against  perpetuities,  and  that  the  existing  courts 
of  this  state  having  equity  jurisdiction  are  bound  to  administer  the  law 
of  charitable  uses. 

In  the  case  in  question,  the  provision  in  the  will  of  the  testator  was 
as  follows:  "With  a  desire  to  raise  the  standard  of  intellectual  and- 
moral  improvement  among  the  poor,  I  constitute  and  appoint  Zophar 
B,  Oakley,  John  Wood  and  Charles  Stur^es,  of  the  village  of  Hunt- 
ington, and  their  successors,  to  be  appointed,  in  the  manner  hereinafter 
authorized,  a  board  of  trustees  of  a  fund  which  I  hereby  constitute  for 
the  exclusive  education  of  the  children  of  the  poor ;  and,  in  order  to 
maintain  the  number  of  the  said  trustees  in  perpetuity,  I,  hereby 
authorize  the  surviving  or  remaining  trustees  to  fill  up  any  vacaYicy  as 
often  as  it  shall  occur  by  death,  resignation,  or  removal  from  the  village 
of  any  of  the  said  trustees,  by  the  choice  of  another,  to  be  entered  upon 
the  minutes  of  their  proceedings.  I  give  and  bequeath  to  the  above- 
named  trustees,  and  their  successors,  appointed  as  aforesaid,  the  sum  of 
six  thousand  dollars,  in  trust,  for  a  perpetual  fund  for  the  education  of 
the  children  of  the  poor,  who  shall  be  educated  in  the  academy  in  the 
village  of  Huntington ;  or,  in  case  of  the  destruction  of  tlie  academy 

(r)  1  Black.  Gomm.  442 ;  Go.  Litt  112 ;  Wms.  on  Exrs.  908.  The  third  sectioQ  of  the  act 
"for  the  more  efifoctoal  protection  of  the  property  of  married  women,"  as  amended,  (S.  L. 
1848,  308;  1849,  528;  2  R.  S.,  4th  ed.,  331,)  provides  that  '*  any  married  female  may  take 
by  inheritance,  or  by  gift,  grant,  devise  or  bequest,  fh>m  any  person  other  than  her  husband, 
and  hold  to  her  sole  and  separate  use,  and  convey  and  devise  real  and  personal  property, 
and  any  interest  or  estate  therein,  and  the  rents,  issues  and  profits  thereof)  in  the  same 
manner,  and  with  like  efifect  as  if  she  were  unmarried,  and  the  same  shall  not  be  subject  to 
the  disposal  of  her  husband,  nor  be  liable  for  his  debts."  By  the  strict  legal  as  well  as 
grammatical  construction  of  this  langpiage,  a  married  woman  is  prevented  fi*om  taking  from 
her  husband  by  devise  or  bequest,  as  well  as  by  gift  or  grant  But  the  case  is  like  that 
stated  in  the  text,  when  the  devise  or  bequest  from  her  husband  takes  effect,  if  the  expres- 
sion may  be  allowed,  she  is  not  a  married  female-^the  person  from  whom  she  takes  the 
devise  or  bequest  is  not  her  husband. 

{s)  Wms.  on  Bxrs.  950.  (0  4  Selden,  625. 

(tf)  1  B.  S.  773 ;  3  B.  S.  (5th  ed.)  75 ;  Ante,  p.  396. 
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by  fire  or  otherwise,  then  in  the  school  next  west  of  the  academy  until 
it  shall  be  rebuilt.  No  part  of  this  fund  ever  to  be  appropriated  to  the 
erection  or  repair  of  buildings.  It  is  my  will  that  this  fund  shall  be 
managed  in  manner  following,  to  wit:  The  principal  to  be" loaned  on 
bond,  secured  by  mortgage  of  lands  of  twice  the  value  of  the  sum  loaned, 
and  one-half  of  the  interest  annually  accruing  to  be  added  to  the  prin- 
cipal until  the  whole  fund  amounts  to  the  sum  often  thousand  dcJlara. 
Tne  other  half  of  the  interest  to  be  appropriated  and  expended  in  the 
education  of  the  children  of  the  poor ;  ana  when  the  saia  fund,  by  the 
addition  of  the  interest  as  aforesaid,  shall  amount  to  the  said  sum  often 
thousand  dollars,  then  it  is  my  will  that  the  whole  interest  of  the  said 
fund  shall  be  annually  appropriated  and  expended  in  the  education  of 
the  children  of  the  poor  in  the  academy  in  the  village  of  Huntington ;" 
and  the  Court  of  Appeals,  overruling  a  judgment  of  the  Supreme  Courts 
declared  the  bequest  valid  and  effectual. 

The  law  relative  to  bequests  to  religious  corporations,  was  also  a 
subject  of  discussion  in  the  same  case.  At  common  law,  a  corpora- 
tion  could  always  take  a  bequest  of  such  personal  property  as  it  could 
lawfully  acquire  by  any  other  mode  of  purchase.(v)  The  Act  "  To 
provide  for  the  incorporation  of  religious  societies'Xw')  authorizes  the 
trustees  of  every  church,  congregation,  or  society  to  take  into  tiieir 
possession  and  custody  all  the  temjjoralities  belonging  to  such  church, 
congregation,  or  society,  whether  the  same  consist  of  real  or  personal 
estate,  and  whether  the  same  shall  have  been  given,  granted,  or  devised 
directly  to  such  church,  congregation  or  society,  or  to  any  other  person 
for  their  use ;  *  *  *  and  also  to  purchase  and  hold  other  real  and  per- 
sonal estate,  and  to  demise,  lease,  and  improve  the  same  for  the  use  of 
suQh  church,  congregation  or  society,  or  other  pious  uses,  so  as  the 
whole  real  and  personal  estate  of  any  such  church,  corporation  or  soci- 
ety, with  the  exception  of  three  churches  in  the  citj^  of  New  York  and 
one  in  the  city  of  Albany,  shall  not  exceed  the  annual  value  or  income 
of  three  thousand  dollars.  Under  the  provisions  of  this  statute  it  was 
coi  siuered,  in  the  case  in  question,  that  the  right  of  a  religious  corpo- 
ration to  take  and  hold  property,  clearly  extends  to  suoh  as  may  be 
necessary,  within  tjie  specified  limit,  for  the  purposes  of  the  church, 
congregation,  or  society ;  and  that  a  testator  has  a  right  to  limit  his 
bounty  to  a  churcli,  to  a  part  of  the  objects  to  which  the  corporaiion 
may  appropriate  its  general  funds.(x)  And  the  provisions  of  the  lie- 
vised  Statutes  above  quoted,  relative  to  the  accumulations  of  personal 
property,  Ac.,  prohibiting  perpetuities  of  personal  estate,  it  was  held, 
do  not  apply  to  bequests  for  the  benefit  of  religious  corporations  organ- 
ized unaer  the  statute.  *'In  my  judgment,"  says  Mr.  Justice  Denio, 
delivering  the  opinion  of  the  court  in  the  case  referred  to,  "the  pro- 
visions of  the  Bevised  Statutes  respecting  trusts,  perpetuities,  aiid  the 
limitation  of  future  estates,  were  devised  to  restrain  the  natural  pro- 
peiibity  of  mankind  to  perpetuate  their  estates  in  their  families  and 

(v)  "  Angel  and  Ames  on  Corp.,  p.  Ill,  sec  6;  Matter  o/Sowe^  1  Paige,  214;  McCagitt 
T.  Orphan  Asylum  Society,  &  Cow.  437." 

(10)  Passed  April  6,  1813,  sec.  h6,  ch.  60;  2  R.  &  (5th  ed.)  604,  607. 
(s)  "/«  Ike  Matter  of  Ihwe,  I  Paige  R.  214." 
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among  the  descendants  of  themselves,  and  their  relatives  and  friends — 
a  propensity  which  the  laws  of  the  mother  country  have  allowed,  to  au 
extent  which  could  not  be  tolerated  in  a  purely  representative  govern- 
ment, where  a  degree  of  equality  in  social  condition  is  indispensable. 
I  think  these  provisions  were  not  designed  to,  and  do  not  at  all  affect 
conveyances  or  testamentary  gifts  to  charitable  institutions." 

In  the  case  in  question  the  bequest  was  as  follows : — "  I  give  and 
bequeath  the  trustees  of  the  Prtsby  terian  church  and  congregation  in 
the  village  of  Huntington,  and  their  successors,  in  trust  for  the  support 
of  a  minister  of  the  said  church  as  now  constituted,  the  sum  of  six 
thousand  dollars,  to  be  managed  in  manner  following,  to  wit :  the  prin- 
cipal to  be  loaned  on  good  landed  security  of  twice  the  value  of  the 
sum  loaned,  and  one-half  of  the  interest  annuuUy  accruing  to  be  annu- 
ally applied  to  the  support  of  the  gi>spel  minister  in  said  church,  as  now 
constituted."  It  was  provided  that  a  pew,  free  of  rent  in  the  church, 
should  be  reserved  for  the  use  of  that  part  of  testator's  family  which, 
might  reside  in  Huntington.  No  part  of  the  fund  was  to  be  applied  to 
building  or  repairing  the  church ;  and  any  diversion  of  the  fund  from 
the  purposes  for  which  it  was  given,  was  to  operate  as  a  forfeiture  in 
favor  of  his  residuary  legatee. 

With  respect  to  this  particular  bequest  it  was  held,  that  assuming 
that  the  provision  in  the  title  of  the  Revised  Statutes,  above  recited,(y) 
forbidding  accumulations  of  the  interest  of  money  or  the  income  of 
personal  property,  except  for  the  benefit  of  and  during  the  minority  of 
children,  applied  to  the  bequest  under  consideration,  still  this  did  not 
render  the  legacy  wholly  void.(2)  A  will  may  be  void  as  to  part,  for 
some  illegality  or  violation  of  law,  and  yalid  as  to  the  residue.  The 
language  of  the  fourth  section  is^  thtit  all  directions  for  the  accumula- 
tion of  the  interest,  inconOQ  or  profits  of  personal  property,  other  than 
such  as  are  herein  allowed,  shall  be  void."  "It  is  the  direction  only," 
says  the  court;  "  which  is  void.  Being  void,  it  'N^Duld  seem  that  it 
should  be  stricken  out  of  the  will;  and  if  that  were  done  ip  this  case, 
•he  legacy  and  the  general  purposes  for  which  it  was  given  would  re- 
main." lAnd  upon  this  part  of  the  case  it  was  held  that  the  bequest 
to  the  church  was  valid,  and  the  legacy  was  sustained. 

In  Goggesh'ill  v.  PeUon^(a)  before  Chancellor  Kent,  a  legacy  to  the 
town  of  New  Bochelle,  for  a  particular  purpose  expressed  in  the  will, 
it  being  a  public  charity,  and  the  object  declared,  though  there  was  no 
triistjse  named,  yet  the  legacy  was  held  to  be  valid ;  aqd  the  gift  was 
carried  into  effect  as  a  gift  to  a  charitable  use,  in  the  exercise  of  the 
common  law  powers  ana  jurisdiction  of  the  court. 

In  King  v.  WoodhulJ^i^  the  testatrix  gaveand  bequeathed  a  residue, 
provided  the  same  did  not  exceed  one  thousand  dollars,  "  to-the  Amer- 
ican Home  Missionary  Society,  to  be  paid  upon  the  receipt  of  the 
treasurer  of  the  said  society  for  the  time  bein^.  The^  society  was  un- 
incorporated, but  the  vice-chancellor,  not  without  some- misgivings^ 
however,  decreed  the  validity  of  the  legacy^    In  Wright  and  others  y. 

(y)  AfUe,  p.  396;  1  R.  S.  773-4;  3  R.  a  (5th.ed.)  75.. 

(z)  Kane  y.  GoU,  24  Wend.  641,  656.  '  (a)  7  John  Qh,.B^  292. 

lb)  3  Edw.  Ch.  EL.  79. 
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Trustses  o/Ae  JfeUtodist  Episcopal  CliurchJc)  one  of  the  legatees  of  tfic 
residue  was  "  the  yearly  meetiog  of  Friends  in  Xew  York,"  and  was 
proven  to  be  comrxi-ped  of  members  of  the  Society  of  Friends  living  in 
Vermont,  Xew  \  ork,  part  of  Massachosetts,  and  Upper  Canada :  it 
was  held  that  the  beqaest  was  valid,  and  payment  conld  be  made  to 
the  ireasnrer  or  clerk  in  of&ee  at  the  time.  And  in  Bonis  v.  PhdanJd) 
the  court  considered  the  legality  of  bequests  iot  pious  and  charitable 
uses,  for  the  benefit  of  unincorporated  iocieties,  well  established  in  this 
state,  and  decreed  the  payment  of  a  legncy  ot  three  thousand  dollars 
"  to  the  Boman  Catholic  Church  of  Petersburg  in  the  state  of  Virginia," 
an  unincorporated  society.f^) 

The  right  and  power  of  devising  and  bequeathing  to  charitable  and 
religious  uses  were  greatly  restrained  by  the  l^slature  by  the  •*  Act 
relating  to  wills,"  passed  April  13, 1860,(«)  already  referred  to  in  a  pre- 
vious chapter,  in  connection  with  the  general  subject  of  the  power  of 
devising  and  bequeatbing.(/) 

By  that  act,  as  was  there  bhown,  it  is  provided  that  no  person  having 
a  husband,  wife,  child  or  parent,  shall,  by  his  or  her  last  will  and  testa- 
ment, devise  or  bequeath  U>  any  benevolent,  charitable,  literary,  scien- 
tific, religious  or  missionary  society,  association  or  corporation,  in  trust 
or  otherwise,  more  than  one-half  part  of  his  or  her  estate,  after  tbo 
payment  of  his  or  her  debts  (and  such  devise  or  bequest  shall  be  valid 
to  the  extent  of  one-half,  and  no  more).  And  all  laws  and  parts  of 
laws  inconsistent  with  the  act  are  repealed. 

OF  TS?  GENERAL  RULES  OF  CONSTRUCnON  OF  WILLS. 

It  is  obviously  not  withia  the  scope  of  this  work  to  enter  fully  into 
the  general  doctrine  of  the  construction  of  wills.  It  naay,  however,  be 
useful  to  state  briefly  some  of  the  most  important  rules  which  have 
been  established  upon  this  subject : 

1.  Technical  wordfe  are  not  necessary  to  give  eflfect  to  any  species  of 
disposition.(/)  Therefore,  where  the  testator  used  the  words  **all  my 
personal  estates,"  and  it  was  clear  beyond  all  doubt,  upon  the  face  of 
the  will,  that  the  testator  meant,  by  these  words,  not  what  is  technically 
understood  by  them,  but  the  real  property  over  which  he  had  an  abso- 
lute personal  power  of  disposition,  it  was  holden  that  the  freehold 
passed  by  this  description.(^)  So,  on  the  other  hand,  if,  on  the  whole 
will,  it  clearly  appears  that  the  testator's  intention  was  to  bequeath 
leasehold  property,  in  which  he  had  a  chattel  interest  onlj,  under  the 
description  of  his  real  estate,  such  intention  shall  be  carried  into  eflEBCt(A) 

(c^  1  Hoff.  Ch.  R  205.  {d)  4  Barb.  Sap.  Ci  Rep.  80. 

(e)  See,  also,  Potior  y.  Chapiii,  6  Paige,  639 ;  ffombeck's  exJrs  v.  American  Bible  Soeuty, 
2  SandC  Ch.  Rep.  133;  Tucker  agst  St.  Clcmenfs  Churchy  4  Seld.  558,  oote;  Andrews  agst. 
The  General  Theological  Seminary j  Id  559,  note;  Owens  agst  The  Missionary  Society  ofiht 
Meffioditt  Episcopal  Churchy  4  Kern.  380;  Auburn  TJieological  Seminary  v.  Kellogg^  16  N.  Y. 
Bep.  83. 

(ee)  S.  L.  1860,  ch.  360,  p.  607.  (/)  Bee  Ante,  p.  49. 

(  ff")  By  Lord  Kenyon,  in  Hay  y.  Coventry,  3  T.  R.  86. 

(^)  Doe  V.  Tofidd,  U  East,  246.  See,  also,  Roe  v.  PaUison,  16  East,  221;  Doe  v.  Hazlewood^ 
6  A-  and  B.  167 ;  Ihe  v.  Pratt,  Id.  180 ;  Davenport  v.  CoUman,  7  M.  and  W.  481. 

{h)  Uobson  v.  BUickbum^  1  Mylne  and  K.  i)71 ;  Goodman  v.  Edwards^  2  Mylne  and  K.  759. 
See,  alflo,  Bead  v.  Backhouse,  2  RuaB.  and  \L  546;  Doe  v.  Cranstaun,  7  M.  and  W.  1.  Bat 
BOO  I£aU  V.  Fiahir,  1  Coll.  47 ;  Bione  v.  Greening,  13  Sim.  390;  Parka  v.  Parks,  B  Paige,  107. 
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Again,  where  technical  terms  are  employed  in  a  will,  in  such  a  manner, 
that  to  give  them  their  strict  meaning  would  defeat  the  intention  of  the 
testator  apparent  from  the  will,  a  liberal  or  popular  interpretation  will 
be  given  them  in  order  to  carry  into  effect  his  intention.  Thus,  the 
term  "  inherit "  will  be  held  applicable  to  lands  devised  or  conveyed  by 
a  parent  or  ancestor  to  a  child  or  descendant.(i) 

2.  Nevertheless,  if  technical  words  are  used  by  the  testator,  he  will 
be  presumed  to  employ  them  in  their  legal  sense,  unless  the  context 
contain  a  clear  indication  to  the  contrary.(7')  **  If  words  of  art,"  said 
Lord  Alvanley  in  T/ielluson  v. TFboc^rS,(/c) ''are  used,  they  are  con- 
strued according  to  the  technical  sense,  unless  upon  the  whole  will  it  is 
plain  that  the  testator  did  not  so  intend"  Courts,  therefore,  have  no 
right  or  power  to  say  that  the  testator  did  not  understand  the  meaning 
of  the  words  he  has  used,  or  to  put  a  construction  upon  them  different 
from  what  has  been  long  received,  or  what  is  affixed  to  them  by  the 
law.(Z)  But  where  the  intention  of  the  testator  is  plain,  it  will  be 
allowed  to  control  the  legal  operation  of  words,  however  technical. (m) 

The  rule  above  stated  has  been  carried  so  far,  that,  in  some  instances, 
the  testator  has  been  presumed  to  use  words  and  forms  of  expression 
in  the  sense  which  they  have  acquired  by  decided  cases,  although  such 
sense  be  different  from  their  ordinary  and  natural  meaning.(n) 

It  may  be  useful  in  this  place  to  state  the  well  known  principle  that, 
where  there  is  a  general  intent,  and  a  particular  one,  the  particular  is 
to  be  sacrificed  to  the  general  intent. (o)  Which  doctrine,  perhaps,  when 
rightly  understood,  amounts  to  no  more  than  an  example  of  the  rule 
now  under  consideration,  viz:  that  technical  words,  or  words  of  known 
legal  import,  shall  have  their  legal  effect,  unless,  from  subsequent  in- 
consistent words,  it  is  very  clear  that  the  testator  meant  otherwise.(jE)) 
In  the  construction  of  wills,  the  testator  must  be  presumed  to  have 
used  words  in  their  natural,  ordinary,  or  primary  sense,(j)  unless  some 
obvious  inconvenience  or  incongruity  would  result  from  so  construing 
them  ;(r)  or  unless,  from  the  situation  of  the  testator's  family ,(s}  or  the 
context  of  the  will,  it  appears  that  he  must  have  intended  to  use  them 

(i)  De  Kay  v.  Iroing,  5  DeniOj  646. 

(J)  Lane  v.  Lord  Stanhope,  6  T.  R  352,  by  Lord  Kenyou;  PhiUips  y.  Garth,  3  Bro.  C.  C. 
68,  by  BuUer,  J.;  Buck  v.  Norton,  1  Bos.  and  Pull.  27,  by  Eyre,  0.  J.;  Jesson  v.  Wrighl,  2 
Bligh,  1 ;  Mouncey  t.  BUmire,  4  Buss.  Ch.  C.  386-7. 

(A)  4  Ves.  329. 

(I)  By  BuUer,  J.,  in  Hodgson  v.  Amhrose^  Dougl  341.  See,  also,  Milnes  v.  SlcUer^  8  Ves. 
306. 

im)  Vauehamp  v.  Bell,  Madd.  and  Geld.  343 ;  6  Cniise's  Dig.  (3d  ed.)  148. 

(n)  Baines  v.  Dixon,  1  Ves.  sen.  41 ;  WUmot  v.  WUmoif  8  Ves.  10.  But  see  Crowder  y. 
Ston^,  3  Russ.  Ch.  C.  223. 

(o)  ''Robinson  v.  Robinson,  1  Burr.  38;  S.  C,  3  Bro.  P.  C.  (TomL  ed.)  180;  Doe  v.  Applin^ 
4  T.  R.  82 ;  Doe  v.  Smith,  7  T.  R.  §31 ;  Doev,  Cooper,  1  Bast,  229 ;  Fierson  v.  Vickers,  6  East^ 
548;  Jesson  v.  Wright,  2  Bligh,  49;  Doe  v.  Harvey,  4  B.  and  C.  620."  Parks  r,  Parks^  9 
Paige,  107. 

(p)  By  Lord  Redesdale,  in  Jesson  v.  Wright,  2  Bligh,  56-7.  S.  P. ;  Doe  v.  GaUini,  6  B.  and 
AdoL.621 ;  Lees  v.  Mosley,  1  Y.  and  ColL  589.  See,  aJso,  2  Bligh,  1;  1  B.  and  AdoL  944; 
2  Sim.  33,  274;  1  Yovinge  and  Jerv.  512 ;  9  Bligh,  238;  2  Russ.  and  M.  566;  1  Beav.  69, 
100. 

{q)  Matter  of  HaUett,  8  Paige,  376. 

(r)  Roosevelt  v.  Thurman,  1  Johns.  Ch.  Rep.  220. 

(s)  Hone  y.  Van  Schaickf  3  Barb.  Ch.  Rep.  488. 
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in  some  other  or  secondary  sense  ;(^)  or  where,  by  reference  to  extrinsic 
circumstances,  which  existed  at  the  time  of  the  making  of  the  will,  or 
which  must  necessarily  exist  in  the  event  or  at  the  time  contemplated 
by  him,  the  use  of  such  words,  in  their  ordinary  or  primary  sense, 
would,  under  the  provision  of  the  will  in  reference  to  which  such  words 
were  used,  be  senseless,  absurd,  or  inoperative.(«) 

8.  The  construction  of  the  will  is  to  be  made  upon  the  entire  instru- 
ment, and  not  merely  upon  disjointed  parts  of  it ;  and  consequently, 
all  its  parts  are  to  be'construed  with  reference  to  each  other.(v) 

Hence,  general  words  in  one  part  of  a  will  may  be  restrained,  in 
cases  where  it  can  be  collected,  from  any  other  part  of  the  will,  that 
the  testator  did  not  mean  to  use  them  in  their  igimeral  3ense.(t^;) 

Hence,  also,  generally  speaking,  if  the  same  words  occur  in  different 
parts  of  the  same  will,  they  must  be  taken  to  have  been  used  every- 
where in  the  same  sense.(a:)  This  rule,  however,  it  is  said,  does  not 
preclude  the  court  from  putting  a  different  construction  upon  the  same 
words,  even  though  used  only  once  in  a  will,  when  applied  to  different 
subject  matters.  In  the  case  of  Atkinson  v.  Hutchinson^iy)  Lord  Tal- 
bot decided  that  the  words  "  without  leaving  any  issue,"  must  be  in- 
tended to  mean,  without  leaving  issue  at  the  time  of  the  death  of  the 
first  taker,  and  that  it  was  not,  therefore,  in  the  nature  of  an  estate  tail. 
But,  as  to  real  estate,  it  appears  to  have  been  the  settled  law  in  Eng- 
land, long  before  the  Eevolution,  that  these  words  in  a  will  implied  an 
indefinite  failure  of  issue,  and,  therefore,  as  to  that  part  of  the  property, 
they  created  an  estate  tail  which,  by  the  statute  of  this  state,  is  turned 
into  a  fee  simple.Cz)  In  Forth  v.  Chapman^{a)  where  the  testator  de- 
vised real  and  personal  estate  to  A.,  and,  if  he  should  die  and  leave  rvo 
issue  of  his  body,  then  to  B. ;  Lord  Macclesfield  said,  that  it  might  be 
reasonable  enough  to  take  the  same  words,  as  to  the  different  estates 
of  realty  and  personalty,  in  different  senses,  and  as  if  repeated  by  two 
several  clauses ;  and  that  the  words  "  leave  no  issue,"  as  applied  lo  the 
personal  estate,  should  be  taken  to  mean  leave  no  issue  at  Uie  time  of  his 
deaths  but  as  applied  to  the  freehold,  to  mean  an  indefinite  fuHure  of 
issue;  and  this  case  has  been  considered  as  an  authority,  in  many  pub- 
eequent  instances,  for  a  different  constT*uction  of  the  same  words  in  a 
will,  as  applied  to  different  8ubjects.(6)  It  is  not  easy  to  reconcile  these 
different  iule3  with  the  principles  of  common  sense,  or  to  furnish  any 


^0  Edne  y.  Van  Schaickj  3  Gomat.  538. 


tt)  Cromer  v.  Pinckney,  3  Barb.  Ch.  Rep.  466. 

(v)  Turpine  v.  Forreyner,  1  Buls.  101 ;  Mirril  v.  NichoUs,  2  Bulst.  178;  Gittins  v.  Sieek,  1 
Swanst.  28 ;  Arcularitts  v  Geisenhainer^  3  Bradf.  Surr.  Rep.  64.  A  codicil  is  to  be  taken 
as  a  component  pan  of  the  will.    See  ante^  p.  52. 

(w)  Strong  v.  Tkatt,  2  Burr.  912 ;  Doe  v.  Bead,  8  T.  R.  122 ;  Whiimore  v.  Trelavmey,  6  Yea. 
130 ;   Crone  v.  Odell,  1  Ball  and  Beat  466 ;  S,  C,  3  Dow.  61.  , 

(«)  Whiimore  v.  Craven^  2  Chan.  Gas.  169;  Goodrigkt  v.  Dunham^  Dougl.  268;  DaheUr, 
Welahy  2  Sim.  319.    But  see  WinUrUm  v.  Crawfurd,  1  Riiss.  and  M.  407. 

(y)  3  P.  Wms.  268.  (z)  1  P.  Wma.  667. 

(a)  Forth  v.  Cfiapman^  1  P.  Wms.  667;  2  Ves.  sen.  180,  616;  Cowper,  410;  1  East,  229, 
263 ;  Comyns'  Rep.  372. 

{b)  Sheffield  v.  Lord  Orrery,  3  Atk.  288 ;  Lord  Stafford  v.  Buckley,  2  Ves.  sen.  1 80 ;  Souihby 
T.  Stonehouse,  2  Ves.  sen.  616 ;  Doe  v.  Smith,  5  M.  and  S.  131-2;  Doe  v.  Ewnrt^  7  A.  and 
E.  636,  659.  See,  also.  Carter  v.  BeniaU,  2  Beav.  551 ;  Byng  v.  Lord  Strafford,  5  Beav.  558; 
ffead  y.  RandaU,  2  Y.  and  Coll  Ch.  C.  231 ;  Budde  t.  Fawceti,  4  Hare,  536,  542. 
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valid  reasons  for  supposing  that  the  testator  meant  one  thing  when  he 
used  these  words  in  reference  to  the  real  estate,  and  that  he  meant 
something  different  when,  in  the  same  sentence,  he  used  them  in  refer- 
ence to  bis  personal  estate  and  chattels  real.  The  legislature  has  seen 
the  absurdity  of  these  different  constructions  of  the  same  words  in  a 
will,  when  applied  to  real  or  personal  estate,  and  has  applied  the  proper 
remedy,  and  nave  restored  the  term  "  dying  without  issue"  to  its  natural 
and  obvious  meaning  by  declaring  that,  where  a  remainder  shall  be 
limited  to  take  effect  on  the  death  of  any  person  without  heirs,  or  heirs 
of  his  body,  or  without  issue,  the  words  "  heirs"  .or  "issue"  shall  be 
construed  to  mean  heirs  or  issue  living  at  the  death  of  the  person  named 
as  ancestor,(c)  and  by  providing,  in  this  respect,  that  limitations  of  future 
or  contingent  interests  in  personal  property,  shall  be  subject  to  the  rules 
prescribed  in  relation  to  future  estates  in  lands.(d) 

It  must  be  further  observed,  that  where  there  is  no  connection  by 
grammatical  construction,  or  direct  words  of  reference,  or  by  the  decla- 
ration of  some  common  purpose,  between  distinct  bequests  in  a  will, 
the  rule  now  under  consideration  will  not  justify  the  drawing  in  aid 
the  special  terms  of  one  bequest  to  the  construction  of  another,  although 
in  its  general  terms  and  import  similar,  and  applicable  to  persons  stand- 
ing in  the  same  degree  of  relationship  to  tne  testator ;  and  although 
there  is  no  apparent  reason,  other  than  the  different  wording  of  the 
clauses,  to  presume  that  the  testator  had  a  different  purpose  in  view.(e) 

4.  The  court  is  bound  to  give  effect  to  avery  word  of  the  will,  with- 
out change  or  rejection,  provided  an  effect  can  be  given  to  it  not  incon- 
sistent with  the  general  intent  of  the  whole  will  taken  together.(/) 

Thus,  if  one  devises  land  to  A.  B.  in  fee,  and  afterwards,  in  the  same 
will,  devises  the  same  land  to  0.  D.for  life,  both  parts  of  the  will  shall 
stand  ;  and,  in  the  construction  of  the  law,  the  devise  to  C.  D.  shall  be 
first.(^)  But  where  it  is  impossible  to  form  one  consistent  whole,  the 
separate  parts  being  absolutely  irreconcilable,  the  latter  will  prevail.(A) 

It  must  not,  however,  be  understood  that  because  the  testator  uses, 
in  one  part  of  his  will,  words  having  a  clear  meaning  in  law,  and  in 
another  part  words  inconsistent  with  the  former,  that  the  first  words 
are  to  be  cancelled  or  overthrown.(e)    A  contrary  principle  is  now 

(c)  I  R.  S.  "724,  sec.  22 ;  3  R.  S.  (5th  ed.)  12. 

(d)  1  R.  S.  773,  sec.  2 ;  3  R.  S.  (5th  ed.)  75.    See  Rathbone  v.  Dyckma%  3  Paige,  9,  30. 

(e)  Big?U  v.  Compton,  9  Eaat,  267 ;  CJiamf/ers  v,  BraUsford^  18  Ves.  368.  Bui  see  Lov&- 
day  V.  Hopkins,  AmbL  273  j  Gitivaa  v.  McDennoiL  2  M.  and  K.  69.  See,  also,  Sprit  v.  Bruce, 
Cro.  Car.  iJ68 ;  Doe  v.  Wright,  8  T.  R  64 ;  S,  C7.,  in  0.  P.,  nomine  Doe  v.  ChUd,  1  New  R.  335  ; 
Doe  V.  WeaUey,  4  Bam.  and  Cress.  667 ;  S  C.,1  Dow.  and  Rjl.  112.  See  further,  on  this 
subject,  Right  v.  SideboOiam,  DougL  759;  Goodright  v.  Barroti,  11  East,  2*20;  Paice  v.  Arch- 
bishop of  Caniarhwry,  14  Ves.  364;  Fenny  v.  Ewestace,  4  M.  and  S.  58 ;  Doe  v.  Pearse,  I 
Price,  353;  Crawford  v.  TroUer.  4  Madd.  361 ;  Oldman  v.  SUUer,^  Sim.  84;  Wms.  on  Ex«. 
975. 

(/)  Gray  v.  Minnethorp,  3  Ves.  105 ;  Consicmiine  v.  Constantine,  6  Ves.  102 ;  Doe  v.  Rawdr 
ing,  2  B.  and  A.  448. 

(g)  Anon.,  Cro.  Eliz.  9 ;  Doe  v.  Davies,  4  M.  and  W.  599. 

{h)  Constanline  v.  Constaniine,  6  Ves.  100;  Doe  v.  Biggs,  2  Taunt  109;  Sims  v.  Doughty, 
5  Ves.  243;  Wykham  v.  Wykham,  18  Ves.  421;  Sherratt  v.  BetiUey,  2  Mylne  and  K.  149; 
JforruU  v.  SuUon,  1  PhiU.  CIl  C.  533.  See,  also,  4  Beav.  478;  5  Beav.  100;  Shipperdson 
V.  Tower,  1  V.  and  Coll.  C.  C.  441. 

(»)  Bj  Lord  Redesdale  in  Jesson  v.  Wright,  2  Bligh,  56. 
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fully  established  in  the  doctrine  already  considered,  that  the  general 
intent,  although  first  expressed,  shall  overrule  the  particular.(7) 

Where  any  part  of  a  will  is  ambiguous,  the  whole  will  is  to  be  con- 
sidered for  the  purpose  of  ascertaing  the  intention  of  the  testator  in 
that  particular  part ;  but  where  the  intention  is  clear  and  certain,  and 
no  repugnancy  appears  between  the  different  parts  of  the  will,  no  such 
aid  is  necessary  or  proper.(A) 

5.  The  will  must  be  most  favorably  and  benignly  expounded,  to 
pursue,  if  possible,  the  intention  of  the  testator.(Z) 

It  is  a  cardinal  rule  in  the  construction  of  wills,  that  the  intention  of 
the  testator  is  to  govern,  if  consistent  with  the. rules  of  law,  and  that 
intention  is  to  be  ascertained  from  the  whole  will  taken  together,  and 
not  from  the  language  of  any  particular  provision  or  clause  thereof 
when  taken  by  itself  ;(w)  or  from  an  examination  of  the  whole  will,  in 
connection  with  the  situation  of  the  testator's  property  and  family  at 
the  time  it  was  made  ;(n)  and,  for  the  purpose  of  construction,  a  will 
^  and  codicil  may  be  considered  together,  and  construed  as  different  parts 
>  of  the  same  instrument.(o) 

To.  effectuate,  therefore,  the  clear  intention,  as  apparent  upon  the 
whole  will,  words  and  limitations  may  be  tranposed,(jj)  supplied,(?) 
or  rejected.(r)  But  the  rule  is,  that  words  in  a  will  are  not  to  be  re- 
jected, unless  there  cannot  be  any  rational  construction  of  the  words  as 
they  stand.  (5) 

Words,  however,  in  a  will,  which,  if  allowed  to  stand,  would  pro- 
duce repugnant  and  inconsistent  results,  may  be  rejected.(/) 

Hie  clear,  literal  interpretation  of  words  may  be  departed  from,  if 
they  will  bear  another  construction ;  and  the  strict  grammatical  sense 
may  be  neglected.(w) 

Whether  an  adjective  shall  refer  exclusively  to  the  last  preceding 
antecedent,  or  may  refer  also  to  one  or  more  farther  back,  depends 
upon  the  intent  of  the  testator.(v) 

That  which  seems  to  be  a  contingency  or  condition,  upon  which  a 

(S)  Anit,  p.  4a&.  (k)  Jackson  y.  SiO,  II  Johna.  201. 

{I)  Touchs.  434;  2  Black.  Comm.  381. 

(m)  Bradhwrst  v.  Bradhursi,  1  Paige,  331;  Covenhovm  y.  Shukr,  2  Paige,  122;  RaWxmi 
T.  Dyckman,  3  Paige,  9;  Crosby  v.  Wendell,  6  Paige,  548;  Hone  y.  Van  Schaick^  3  Barb.  Cb. 
Rep.  488 ;  ^Sf.  C.^  on  appeal,  3  Oomst.  538.  See,  also,  Boman  CalhoUc  Orphan  Asyhan  y. 
EmmoWf  3  Bradf.  Suit.  Rep.  144. 

(n)  Irving  v.  De  Kay;  9  Paige,  521 ;   Wolfe  v.  Van  Nbsirand,  2  CJomst  436. 

(0)  Hone  V.  Van  Schaick,  3  Barb.  Ch.  Rep.  488;   WetcoU  v.  Cody,  6  Johns.  Ch.  Rep.  334. 

(p)  Green  v.  Hayman^  2  Ch.  0.  10;  Spark  v.  PumdL,  Hob.  75;  Easi  v.  Cook,  2  Vea.  sen. 
32;  Dvke  0/ Marlborough  v.  Godolphin,  2  Yes.  sen.  74;  Marshall  v.  Hopkins,  15  East,  309; 
Htidson  V.  Bryant,  1  Coll.  681 ;  Raihbime  y.  Bychman^  3  Paige,  9 ;  Fond  v.  Bergh,  10  Paige, 
140 ;  Mason  y.  Jones,  2  Barb.  Sup.  Ct.  Rep.  229. 

(q)  Dot  V.  MickUm,  6  East,  486,  493-4;  Kirkpairick  y.  Kirkpatru^  13  Vea.  416 ;  Man- 
lagw  y.  Nueella,  1  Russ.  Ch.  0.  171-2. 

(r)  Boon  y.  Comjorth,  2  Yes.  sen.  276 ;  Sims  y.  Doughty,  5  Ye&  243;  Doe  y.  StenJake,  12 
East,  515;  Smith  y.  Pybus,  9  Yes.  566;  Jesson  v.  Wtighi,  2  Bligh,  1 ;  SJierratt  y.  Bentlty,  2 
Mylne  and  K.  149;  Bobinson  y.  Waddelow,  8  Sim.  134;  Mason  y.  Jones,  2  Barb.  Sup.  Cu 
Rep.  229 ;  Bradley  y.  Amidm,  10  Paige,  235. 

is)  By  Lord  Eldon,  in  Chambers  y.  Brailsford,  19  Yea.  654;  S.  C,  2  Meriy.  25. 
i)  Mason  y.  Jones,  2  Barb.  Sup.  Ct.  Rep.  229. 
11)  Bradhursi  y.  Bradhursi,  1  Paige,  331 ;  Rathbone  y.  Dyckman,  3  Paige,  9. 
(v)  Van  AUen  y.  MooerSf  5  Barb.  Sup.  Ct.  Rep.  110. 
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remainder  is  to  vest  in  interest,  will,  in  furtherance  of  the  intention  of 
the  testator,  be  regarded  as  only  an  inaccuracy  of  expression,  and  as 
intended  by  the  testator  to  denote  the  time  when  such  remainder  is  to 
vest  in  possession.(ic;) 

So,  in  order  to  advance  the  apparent  intention  of  the  testator,  "  or  " 
may  be  construed  "  SLnd,^\x)  and  vice  versa^{y)  in  cases  of  legacies,  as 
well  as  devises  of  real  estate.  So,  **  if"  may  be  construed  "  when  "  for 
the  same  purpose.  (2) 

But  a  mistake  in  a  will  cannot  be  corrected,  or  an  omission  supplied, 
unless  it  clearly  appears  by  fair  inference  from  the  whole  will. (a) 
Hence,  not  only  in  cases  of  devises  of  real  estate,  but  also  of  wills  of 
personal  property,  courts  of  construction  cannot,  in  their  interpreta- 
tion of  the  intention  of  the  testator,  pay  the  least  regard  to  any  vari- 
ance between  the  will  as  it  stSfnds,  and  the  instructions  given  for  pre- 
paring it.(6)  If,  in  point  of  fact,  there  are  any  undue  omissions  or 
insertions  in  a  will  of  personalty,  these  may,  under  certain  circum- 
stances, be  reformed  by  application  to  the  Court  of  Probate.(c) 

But  parol  evidence  is  inadmissible  to  supply  or  contradict,  enlarge 
or  vary  the  words  of  a  will,  or  to  explain  the  intention  of  the  testator, 
except  there  be  a  latent  ambiguity,  arising  dehors  the  will,  as  to  the 
person  or  subject  meant  to  be  described,  or  to  rebut  a  resulting  trust.(c?) 
A  will  may,  however,  be  construed  in  connection  with  another  instru- 
ment in  writing  to  which  it  refers.(e) 

Again,  an  express  bequest  cannot  be  controlled  by  the  reason  as- 
signed :  The  assigned  reason  may  aid  in  the  construction  of  doubtful 
words,  but  cannot  warrant  the  rejection  of  words  that  are  clear.(/) 
Nor  can  an  express  disposition  be  varied,  by  inference  or  argument, 
from  other  parts  of  the  will.(^)  Much  less  shall  the  obvious  construc- 
tion of  a  will  be  controlled  by  the  inconvenient  or  unmeritorious  nature 
of  the  bequest.(A)  On  the  contrary,  the  court  is  bound  to  correct  every 
inaccuracy  and  impropriety  of  terms  in  advancement  of  the  manifest 

(w)  Brown  v.  CmUr^  L.  Rajm.  Rep.  427  ;  S.  C,  2  Show,  152 ;  Longford  v.  Cheeke^  3  Ler. 
125 ;   Crosby,  v.  WendeU,  6  Paige,  548,  652. 

(x)  Richardson-r.  Spraag^  1  P.  Wms.  434;  Eecard  v.  Brooke^  2  Cox,  213 ;  Read  v.  SneU^  1 
Atk.  643 ;  WeddtU  v.  Mundy,  6  Ves.  341 ;  Horridge  v.  Ferguson,  1  Jac.  683 ;  Thackeray  y. 
Hampson,  2  fiim.  and  Stu.  214;  Monkhouse  v.  Monkhouse,  3  Sim.  126;  Miles  v.  Byer,  5  Sim. 
435 ;  GHjmhaw  v.  Pickup,  9  Sim.  581 ;  White  v.  Supple,  2  Dr.  and  W.  471 ;  Parkin  v.  Knight^ 
15  Sim.  83.  The  construction  of  "and"  for  "or"  was  not  allowed  in  Longmore  v.  Broom, 
7  Ves.  124;  Newman  v.  Nightingale,  1  Cox,  341;  GiUings  v.  McBermoU,  2  M.  and  K.  69. 

(y)  Maberly  v.  Strode,  3  Ves.  450;  Bdl  v.  Phyn,  7  Ves.  459;  Stubhs  v.  Sargon,  2  Keen, 
255;  3  M.  and  Gr.  507 ;  While  y.  Supple,  2  Dr.  and  W.  471 ;  ffetherington  y.  Oakman^  2  K. 
and  Coll.  C.  C.  229.  "  And  "  is  never  read  "  or,"  unless  the  context  of  the  will  favors  it,  and 
the  general  intention  is  thereby  elucidated  or  promoted :  Armstrong  v.  Moran,  1  Bradf.  Sorr. 
Rep.  314.  This  construction  was  refused  in  Boe  v.  Cooke,  7  £aat,  269;  Boe  v.  Raiding,  2 
B.  and  A.  441 ;   Girdlesione  v.  Boe,  2  Sim.  225. 

(2)  Smart  v.  Clark,  3  Russ.  Ch.  C.  265.  But  see  Barilernan  v.  Murchieon^  2  Ross,  and  M. 
136. 

(a)  PhUUps  y.  CJiamberlayne,  4  Ves.  57  ;  Bent  v.  Peyps,  Madd.  and  Geld.  351. 

(&)  Murray  v.  Jones,  2  V.  and  B.  318.  See  further  on  this  point,  as  to  wills  of  realtj,  Neuh 
hwrgh  v.  Newburgh,  5  Madd.  364;  PotveU  v.  Mouchett,  Madd.  and  Oeld.  216. 

(c)  See  anU,  p.  184.  id)  Mann  v.  Mann,  1  Johns.  Ch.  Rep.  231. 

le)  Jaekson  v.  Babcock,  12  Johns.  389.  {/)  Cole  v.  Wade,  16  Ves.  46. 

{a)  CoUeil  v.  Lawrence,  1  Ves.  jun.  369 ;  Jones  v.  Colbeck,  8  Yes.  42. 

(A)  TheUuson  v.  Woodford,  4  Yes.  329;  Smith  v.  Strea^lkld,  1  Meriv.  358;  Befflis  7.  QoH' 
9chmidty  1  Meriv.  419. 
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intentioQ  of  the  testator,  however  UDdesenring  it  may  be  of  fevor  in  a 
court  of  jastice,(i)  Wbere,  indeed,  the  literal  force  of  expressioDs  differs 
in  a  will,  it  is  a  trae-rale  to  seek  for  the  intention  of  the  testator  rather 
in  a  consistent  and  rational  purpose,  than  in  a  purpose  inconffistent 
and  irrational.f/) 

6.  Where  words  are  capable  of  a  two-fold  construction,  the  rule  is, 
even  in  the  case  of  a  deed,  and  much  more  in  the  case  of  a  will,  to 
adopt  such  as  tends  to  make  it  good.(^') 

If  two  parts  of  a  will  are  irreconcilable  with  each  other,  the  last  part 
is  to  be  taVen  as  evidence  of  a  subsequent  intention,  and  will  prevail, 
nnless  other  parts  of  tlie  will  forbid  it(/) 

7.  The  intention  of  the  testator  is  not  to  be  set  aside  because  it  can- 
not take  effect  to  the  full  extent,  but  is  to  work  as  far  as  it  can.(m) 

Where  a  will  contains  different  trusts,  some  of  which  are  valid,  and 
others  void  or  unauthorized  by  law ;  or  where  there  are  distinct  and 
independent  provisions  as  to  different  portions  of  the  testator's  property, 
or  different  estates  or  interests  in  the  same  portions  of  the  property  are 
created,  some  of  which  provisions,  estates,  or  interests  are  valid,  and 
others  are  invalid,  the  valid  trusts,  provisions,  estates,  or  interests 
created  by  the  will  of  the  testator,  will  bepreserved,  unless  those  which 
are  valid  and  those  which  are  invalid  are  so  dependent  upon  each 
other  that  they  cannot  be  separated  without  defeating  the  general 
intent  of  the  testator.(//) 

But  if  valid  and  invalid  provisions  are  so  intermingled  that  they 
cannot  be  separated  from  each  other,  they  must  all  fall  together.  And 
where  a  particular  provision,  which,  if  it  stood  alone,  would  be  valid, 
forms  a  part  of,  or  depends  upon  a  general  purpose  of  the  testator, 
which  is  contrary  to  law,  it  is  void.(o)  Again,  if  the  intention  of  the 
testator  is  illegal,  or  incapable  of  being  carried  into  effect,  the  court 
cannot  frame  and  decree  a  new  legal  intention,  as  near  as  practicable 
to  his  original  intent.(p) 

8.  It  is  a  settled  rule  that,  in  the  construction  of  a  will  of  personalty 
made  by  a  testator  domiciled  in  a  foreiga  country,  the  lex  domicilii 
mast  prevail,  unless  there  is  sufficient  on  the  face  or  the  will  to  show  a 
different  intention.(j) 

(t)  TJUQ/uion  ▼.'  Woodford^  4  Ves.  311,  by  Lawrence,  J. 

(j)  JerUeins  ▼.  Merries,  4  Madd.  67. 

(*)  By  Lord  Talbot,  in  Atkinson  v.  Hutchinson,  3  P.  Wma.  260 ;  by  Lawrence,  J.,  in  Thd- 
luson  V.  Woodford,  4  Ves.  312 ;  Pond  y,  Bergh,  10  Paige,  140 ;  BuUer  v.  BvUer,  3  Barb.  Gh. 
30i;  Mason  y.  Jones,  2  Barb.  Sap.  Ct'Rep.  229. 

(0  Bradstreei  v.  Clark,  12  Wend.  602;  Covenhoven  y.  Shuler,  2  Paige,  122;  Cfardnerj. 
Chrdne^,  6  Paige,  465 ;  Parks  r.  Parks,  9  Paige,  107. 

(m)  Theiiuson  v.  Woodford,  4  Ves.  326,  l>y  Buller.  J; 

(n)  Ilaxlia  v.  Corse,  2  Barb.  Oh.  Rep.  506;  DeKayr.  Irving,  5  Denio.  646;  S.  C,  affirmed, 
9  Paige  Oh.  Rep.  521 ;  Parks  v.  Parks,  9  Paige,  107 ;  WilUams  v.  WHHams,  in  Court  of  Ap- 
peals, Dec,  1853.  See,  also,  Hawley  v.  James,  5  Paige,  318, 16  Wend.  61 ;  LoriUardy.  Cos- 
ier, 5  Paige,  172,  14  Wend.  265. 

{o)  IlawUy  V.  James,  5  Paig^e,  318,  16  Wend.  61.  See,  also,  LorUlard  v.  ^ster,  6  Paige^ 
172,  14  Wend.  266 ;  Root  r.  Stuyvesanl,  18  Wend.  267 ;  Salmon  v.  Stuyvesant,  16  Wend.  321 ; 
Hone  V.  Van  Schaick,  20  Wend.  664. 

(p)  LorUlard  v.  CosUr,  5  Paige,  172,  14  Wend.  265. 

(q)  SU)ry*s  Conflict  of  Laws,  sees.  479a,  479m,  490,  491.  Vide  2  Roper  on  Leg.,  ch.  21, 
«ea  9,  p.  1469,  2d  Am.  ed.,  Phila,  1848. 
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MODES  OF  DESCRIPTION  OF  A  LEGATEE. 

The  present  purpose  is  to  consider  briefly  what  persons  are  entitled 
to  legacies  under  particular  modes  of  description. 

In  general,  no  rule  is  better  settled  than  that  legatees  must  answer 
the  description  and  character  given  of  theni  in  the  will ;  but  it  will 
presently  appear,  from  the  cases,  that  there  are  many  important  excep- 
tions to  it. 

WHO  ARE  ENTITLED  UNDER  DESCRIPTION  OP  1.  "CHILDREN;"  2.  "GRAND- 
CHILDREN;" 3.  "WIFE;"  4.  "NEPHEWS  AND  NIECES." 

1.  "  Children."  Generally  speaking,  every  person  who,  al  the  time  of 
Oie  testator's  death^  falls  within  tne  described  class  of  "  children,"  will  be 
entitled.  But  where  it  appears  fromexpress  declaration,  or  clear  infer- 
ence upon  the  will,  that  the  testator  intended  to  confine  his  bequest  to 
those  only  who  answered  the  description  at  the  date  of  the  instrument^ 
such  intention  must  be  carried  into  effect.(r)  A  court  of  equity,  how- 
ever, is  always  anxious  to  include  all  children  in  existence  at  the  time 
of  the  death  of  the  testator  \{s)  and,  particularly  when  he  stands  in  the 
relation  of  parent  to  the  legatees,  the  court,  presuming  that  he  intended 
to  do  his  duty  in  providing  for  all  his  chileren  at  his  death,  will  lay 
hold  of  any  general  expression  to  give  effect  to  this  presumed  intention, 
and  will  not  permit  such  generdl  expression  to  be  narrowed  by  the 
context.(^) 

The  leading  principle  is,  that  where  a  bequest  is  immediate  to  "  chil- 
dren" in  a  class,  children  in  existence  at  the  death  of  the  testator,  and 
these  alone,  are  entitled.(w)  And  it  will  make  no  difference  that  the 
bequest  is  to  children  *'  begotten  or  to  be  begotten. "(v) 

And  a  child  in  ventre  sa  mere  at  the  death  of  the  testator,  is  consid- 
ered as  in  esse  if  it  is  afterwards  born  alive ;  and  such  child  is  equally 
entitled  with  those  who  were  born  in  the  lifetime  of  the  testator.(t^) 

(r)  8?ierer  v.  Bishop,  4  Bro.  C.  C.  55.  See,  also,  Crossly  v.  ClarCj  AmbL  397  ;  Vtner  v. 
Francis,  2  Coic,  191-2. 

(s)  Ringrose  v.  Bramham,  2  Coz,  384. 

(<)  Maichwick  i:  Cock,  3  Ves.  609;  FreemanUs  v.  Taylor,  15  Ves.  363;  Roberts  v.  Htgrnan, 
1  Bro.  C.  C.  532,  in  noUs ;  Viner  v.  Francis,  2  Bro.  C.  C.  658 ;  S,  C,  2  Cox,  1 90 ;  (^rone  r. 
OdeO,  1  Ball  and  Beat  459 ;  Davidson  v.  Dallas,  14  Yea  576;  ScoU  v.  Harwood,  5  Madd.  332; 
DeWUU  V.  DeWiiie,  11  Sim.  41 ;  Orou?er  v.  Pinchney,  3  B.  C.  466 ;  Doe  v.  Clarke,  2  U.  BL 
399 ;  Rawlins  v.  Rawlins,  2  Cox.  425 ;  Trower  v.  BuUs,  1  Sim.  and  Stu  181 ;  Sprackling  r. 
Ranier,  1  Dick.  344 ;  Siorrs  y,  Benbow,  2  M.  and  K.  46 ;  BtUkr  v.  lowe,  10  ^m.  317  ;  Gil- 
more  y.  Severn,  1  Bro.  C.  C.  582  (recognized  per  M.  R.  in  Ringrose  v.  Bramham,  2  Cox,  385); 
JOdsie  V.  PraU,  3  Yes,  730;  Hughes  v.  Hughes,  14  Ves  256;  S.  C,  3  Bro.  C.  C.  352,  434; 
Curtis  V.  CuHis,  Madd.  and  Geld,  14  ;  Balm  v.  Balm,  3  Sim.  492 ;  TUcomb  v.  BuUer,  3  Sim. 
417 ;  Blease  v.  Burgh^  2  Beav.  221 ;  Gardener  v.  James,  6  Beav.  170 ;  Clarke  v.  Ciurke,  8 
Sim.  69. 

(tt)  Wms.  on  Exra.  981 ;  Collin  v.  CoUin,  I  Barb.  Ch.  Rep.  630.  Mr.  Surrogate  Bradford 
considers  that  the  authorities  favor  the  doctrine  that,  generally,  in  case  of  a  bequest  to  chil- 
dren as  a  class,  oulj  those  living  at  the  dale  of  the  will  are  entitled,  notwithstanding  a  pro- 
vision in  favor  of  issue  in  case  of  detith,  unless  an  intention  to  the  contrary  can  be  deduced 
fix>m  other  clauses  or  phrases.  Lawrence  v.  Hebbard^  1  Bradf.  Surr.  Bep.  252  ;  Stires  ▼.  Van 
Rensselaer,  2  id.  172. 

(v)  Sprackling  v.  Ramer,  1  Dick.  344 ;  Storrs  v.  Barlow^  2  M.  and  K.  46 ;  BuUer  v.  Low, 
10  Sim.  317;  Swift  v.  Duffield,  5  Serg.  and  Rawle,  38. 

(w)  Doe  V.  Clark,  2  H.  Black.  Hep.  399  ;  Trower  v.  Btdts,  1  Sim.  and  Sta  181 ;  RawUm 
T.  Rawlins,  2  Cox's  Cas.  425.  See,  also,  MarseUs  v.  ThaUicimer^  2  Paige,  35 ;  Hone  y.  Van 
Schaick,  3  Barb.  Ch.  Bep.  488. 
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Where,  however,  by  the  will  of  the  testator,  there  is  a  postf)onement 
of  the  division  of  a  legacy  given  to  a  class  of  individuals,  until  a  period 
subsequent  to  his  death,  every  one  who  answers  the  description,  so  as 
to  come  within  that  class  at  the  time,  which  is  fixed  by  the  testator  for 
the  division,  will  be  entitled  to.a  share,  although  not  in  esse  at  the  death 
of  the  testator,  unless  there  is  something  in  the  will  to  show  that  the 
testator  intended  to  limit  his  bounty  to  such  of  the  class  as  would 
answer  the  description  when  the  will  took  efiect  by  his  death.(x) 

And  where  the  lan^age  of  the  will  .indicates  a  present  bequest  of  a 
fund  which  is  to  be  distributed  at  a  period  subsequent  to  the  death  of 
the  testator,  those  who  are  in  esse  at  the  time  of  his  death  will  take 
vested  interest  in  the  fund,  but  subject  to  open  and  let  in  others  who 
may  come  into  being,  so  as  to  answer  the  description  and  belong  to 
the  elass  at  the  time  appointed  foT  the  distribution.  Where,  however, 
a  fund  bequeathed  to  children  or  others  as  a  class,  to  be  divided  equally 
among  the  persons  composing  the  class  when  they  arrive  at  the  age  of 
twenty -one  or  marriage,  only  those  who  shall  have  been  born  or  be- 
gotten when  the  eldest  arrives  at  the  age  of  twenty -one,  or  when  the 
first  of  the  class  is  married,  is  entitled  to  share  in  the  fund.(^) 

The  word  "children"  does  not,  in  common  parlance  or  in  its  proper 
signification,  extend  further  than  the  immediate  descendants  of  the  per- 
sons named  ;  and,  consequently,  grandchildren,  or  issue  generally,  are 
not  ordinarily  included  in  that  term.(2)  It  may,  however,  include  them 
where  it  appears  there  were  no  persons  in  existence  who  would  answer 
to  the  description  of  children,  in  the  primary  sense  of  the  word,  at  the 
time  of  making  the  will ;  or  where  there  could  not  be  any  such  at  the 
time  or  in  the  event  contemplated  by  the  testator ;  or  where  the  testator 
has  clearly  shown,  by  the  use  of  other  words,  that  he  used  the  word 
children  as  synonymous  with  descendants,  or  issue,  or  to  designate  or 
include  illegitimate  oflfepring,  grandchildren  or  step  children.(a) 

Natural  children,  having  acquired  the  reputation  of  being  the  child- 
ren of  a  particular  person,  prior  to  the  date  of  the  will,  are  capable  of 
taking  under  the  description  of  "  children. "(i) 

The  law,  however,  appears  to  be  settled,  that  where  there  are  legiti- 

(«)  GUmore  v.  Severn,  1  Bro.  C.  C.  682 ;  Jenkins  v.  Freyer,  4  Paige,  47,  53-4 ;  Mason  v. 
Jones,  2  Barb.  Sup.  Ct.  Rep.  229;  CoUin  v.  CoUin,  1  Barb.  Ch.  Rep.  630;  Wma.  on  Exrs. 
982-3,  988,  and  cases  and  authorities  referred  to  in  notes  to  the  American  edition.  Where 
a  trust  of  accumulation  is  created  for  the  benefit  of  the  children  or  issue  of  persons  in  being 
at  the  death  9f  the  testator,  posthumous  children  of  those  persons  will  take  as  beneficiaries: 
because  issue  not  already  born  to  the  persons  named  must  be  bom,  if  ever,  during  their  life- 
times, or  within  the  period  of  gestation  afterwards.  And  such  posthumous  children  will  be 
held  to  be  issue,  in  the  lifetime  of  their  father,  within  the  meaning  of  the  statute  which  fixes 
a  time  beyond  which  accumulations  cannot  commence.    Mason  v.  Jones,  2  Barb.  S.  C.  R  229. 

(y)  Collin  v.  Collin,  1  Barb.  Ch.  Rep.  630 ;  Andrews  v.  Parlingion,  3  Bro.  C.  C.  401 ;  Ftes- 
eoU  V.  Long,  2  Ves.  jun.  689 ;  Haste  v.  PraU,  3  id.  730 ;  Whitehead  v.  Lord  SL  John,  10  id 
152;   Gilbert  v.  Boorman,  11  id.  238;  Stires  v.  Van  Bensselaer,  2  Bradf.  Surr.  Rep.  172. 

(2)  Baddiffy.  Buckley,  10  Ves.  195;  4  Mylne  and  Cr.  60;  Moor  v.  Baisbeck,  12  Sim.  123; 
Dickinson  y.  Lee,  4.  Watts'  R.  82 ;  JJaOowell  v.  Phipps,  2  Whart.  R.  376;  Scott  v.  Nelson^  3 
Port.  R.  452 ;  Mowait  v.  Carrow,  7  Paige,  328. 

(a)  Baddiffy.  Buckley,  10  Ves.  195 ;  Earl  of  Or/ord  v.  ChurchiU,  3  Ves.  and  Beame,  69; 
MowaU  y.  Carrow,  7  Paige,  328.  The  word  "  children  "  includes  only  the  immediate  legiti- 
mate descendants,  and  not  a  step-child.  Lawrence  v.  Hibbard^  1  Bradf.  Surr.  Rep.  252 ;  Stires 
V.  Van  penssdaer,  2  id.  172. 

(6)  WUkinaon  y.  Adam,  1  Ves.  and  Bea.  422,  454. 
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mate  children  in  existence  at  the  time  of  the  making  of  the  will,  so  as 
to  satisfy  the  words  of  the  devise  or  bequest  in  their  primary  sense,  an 
illegitimate  child  cannot  take  under  a  general  devise  or  bequest  to 
children,  as  a  class,  unless  there  is  something  appearing  upon  me  face 
of  the  will  to  show  that  the  testator  intended  to  include  others  besides 
legitimate  children.(c) 

Although,  as  a  general  rule,  a  devise  to  children,  without  any  other 
description,  means  legitimate  children ;  and  if  the  testator  has  such 
children,  parol  evidence  cannot  be  received  to  show  that  a  different 
class  of  persons  was  intended ;  still,  in  these  cases,  as  in  all  others,  it  is 
proper  to  look  into  circumstances  dehors  the  will,  to  see  whether  there 
are  any  persons  answering  the  description  of  the  legatees  in  the  legal 
sense  of  the  term  used ;  and  if  it  appear  that  there  are  not  any  such 
persons,  it  is  then  allowable  to  prove  the  situation  of  the  testator's 
family,  to  enable  the  court  to  ascertain  who  were  intended  by  the  tes- 
tator as  the  objects  of  his  bounty.  Thus,  in  Oardner  v.  IIeyer^{d)  where 
the  testator  died  a  bachelor,  but  had  for  a  long  time  lived  and  cohab- 
ited with  M.  Smith,  by  whom  he  had  and  left  four  children,  a  son  and 
three  daughters,  who  survived,  and  who  had  been  by  him  placed  at 
school  and  acknowledged  as  his  children,  and  who  were  generally 
reputed  as  such  by  his  friends ;  and  by  his  will  he  gave  to  his  son 
John  $10,000,  to  be  paid  to  him  when  he  arrived  at  the  age  of  24,  the 
interest  in  the  meantime  to  be  applied  to  his  maintenance  and  educa- 
tion ;  and  he  also  gave  to  each  of  his  daughters  $3,000,  payable  at  the 
age  of  21 ;  and  the  interest  in  the  meantime  to  be  applied  to  their  edu- 
cation and  support ;  and  he  directed  his  executors  and  trustees  to  pay 
$6o  to  M.  Smith,  the  mother  of  the  children,  quarter-yearly,  during  her 
life,  if  she  remained  single  and  had  no  more  children ;  and  he  devised 
and  bequeathed  all  the  residue  of  his  real  and  personal  estate  to  his 
executors  and  trustees,  and  the  survivor  of  them,  in  fee,  in  trust  to 
pay  two-thirds  of  the  incoiAC  thereof  to  his  son  John,  and  one-third  to 
his  daughters,  during  their  lives,  with  remainder  to  their  issue;  and  he 
gave  cross  remainders  to  the  survivors  in  case  any  of  the  children 
should  die  without  issue ;  and  he  also  appointed  the  executors  and 
trustees,  or  the  survivor  of  them,  guardians  of  the  children  during 
their  minority,  and  earnestly  requested  that  the  utmost  care  should  be 
taken  of  ikeir  morals  and  education.  The  chancellor,  upon  the  facts, 
declared  that  there  was  no  doubt  as  to  the  legal  and  equitable  rights 
of  the  children  of  Mrs.  Smith,  under  the  will. 

2.  "  Grandchildren."  The  term  "  grandchildren"  does  not  comprise 
great-grandchildTcn,  unless,  in  analogy  to  the  use  of  the  term  children, 
the  testator  has  manifested  his  intention,  in  the  will  itself,  to  give  the 
term  such  extended  8ignification.(e) 

(c)  Oarttoright  y.  Vawdry,  6  Ves.  Rep.  630;  Harris  v.  Lloyd,  Turn,  and  Russ.  Rep.  310; 
Swaine  v.  Kennerly^  I  Ves.  and  Bea.  469 ;   CoJUns  y.  HoxU,  9  Paige,  81. 

(d)  2  Paige,  11. 

(e)  Howe  ▼.  Van  Sehaick^  3  Comst.  638;  2  Eden,  196;  S.  (7.,  Ambl.  603,  nomine  ITussey  y. 
D^lan,  3  Yes.  and  Bea.  59 ;  1  Rop.  Leg.  (3d  ed.)  69.  See,  accordingly,  the  judgment  of  Lord 
Gottenham  in  Sanderson  y.  Bayley,  4  Mylne  and  Cr.  60 ;  and  Waring  v.  Lee,  8  Beay.  247 ; 
JBussey  y.  Berkley,  The  testator  bequeathed  two  thousand  pounds  "  to  the  children  and 
g^randcildren  of  his  brother  I.  P.,  deceased,  excepting  M.  F.  (who  was  a  grandchild  of  1.  P.) 
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A  grandchild  by  marriage  is  not  entitled  under  the  description  of 

"  grandchil(lren."(/) 

Where,  however,  it  appears  that  it  was  the  intention  of  the  testator 

to  include  the  children  of  a  step-child  among  his  grandchildren,  such 
children  will  take  accordingly.  Thus,  in  CuiUr  v.  Daughiy.Q)  the 
words  of  the  devise  were  as  k>11ows  : — "  I  give  to  my  grandchildren 
and  their  Aei'r^  my  said  farm  as  follows,  to  wit,  to  the  children  of  my 
stepdaughter^  lot  No.  1 ;  to  the  children  of  my  daughter,  lot  No.  2,"  &c. 
A  subsequent  clause  provided  that  if  any  of  the  devisees  died  without 
issue,  their  share  was  to  be  divided  among  the  survivors  of  tha  testa- 
tor's children  or  grandchildren.  It  was  held  by  the  Supreme  Court, 
and  the  Court  for  the  Correction  of  Errors,  that  the  testator  had  denom- 
inated tl)e  children  of  his  step-daughter  grandchildren^  in  the  first  clause 
of  this  will ;  and  by  the  latter  court,  in  opposition  to  the  chancellor 
and  the  Supreme  Court,  that  they  were  included  under  the  same 
denomination  in  the  la.st  clause. 

8.  "Wife."  A  bequest  by  a  husband  to  hip  "beloved  wife,"  not 
mentidtiing  her  by  name,  applies  exclusively  to  the  individual*  who 
answers  the  description  at  the  dale  of  the  will,  and  is  not  to  be  extended 
to  an  after-taken  wife.(A) 

4.  "  Nephews  and  nieces."  The  principles  alroady  stated  with  respect 
to  the  restriction  and  enlargement  of  the  terms  "children"  and  "grand- 
children," apply  lo  the  words  "  nephews  and  nieces."  Therefore,  great" 
nephews  and  ^rea^nieces  are  not  ordinarily  to  be  considered  as  compre- 
hended in  that  descripiion.(i) 

Nor  will  the  expression  "  grand  nephews  and  nieces,"  include  the 
children  of  grand  nephews  and  nieces.(y) 

But  in  this  case  also,  the  more  enlarged  sense  will  be  attributed  to 
the  expression,  where  such  is  its  meaning  in  view  o/  the  situation  of 
the  testator's  family  relations,  or  the  context  indicates  the  intention  of 
the  testator  so  to  use  it,(M  Thus,  where  the  provisions  of  the  will 
were  as  follows: — **/tem  ifiirdy  I  will  and  bequeath  unto  the  children 
of  my  sister  Catharine  each  five  hundred  dollars ;  Item  fowthj  I  will 
and  bequeath  unto  each  of  my  nephews  and  nieces  five  hundred  dol- 
lars, excepting  John  Cromer;  Item  ientfi,  I  will  and  bequeath  unto 
the  children  of  my  nephew,  John  Cromer,  five  hundred  dollars;"  and 
the  testator  left  a  niece  who  had  three  children,  one  nephew,  several 

and  her  children,  she  and  they  not  needing  it,  to  be  eqaally  divided  among  those  of  tliem 
who  may  he  then  living,  (viz.,  at  the  deaih  of  the  testator's  widow,)  saving  that  bis  coodn 
S.  R.  should  have  two  shares  thereof/'  Hdd,  1.  That  the  great-grandehildrea  of  L  P.  took 
equally  with  children  and  grandchildren;  2.  That  all  wlio  were  alive  at  the'^eath  of  the 
testator's  widow,  whether  ^m  before  or  afler  the  tesiator's  death,  were  entitled  to  take. 
Pemberian  v  Parker^  6  Binney,.  6Q1. 

(/)  Hti89ey  V.  Berkley,  2  Eden,  196 ;  S.  C,  AmbL  603,  nomiiie  BuBsey  v.  DiOon,  1  Bop. 
L^.  (3d  ed.)  69.  See,  also,  the  judgment  of  Lord  Cottenham  in  SandenKm  v.  Bayley^  A.  Mylne 
and  Cr.  60:  and  Wtmng  v.  Lee,  2  Beav.  247. 

{g)  7  Hill,  306.     See,  also,  JI<me  v.  VanSchaiUkf  3  Comsi  538. 

{M  GarraU  v.  Nihlock,  1  Russ.  and  M.  629. 

(i)  FalkMr  v.  Builer,  Ambl.  514;  ShdUy  r.  Bryer,  1  Jacob,  207 ;  4  Mylne  and  Cr.  60; 
Siires  v.  Van  Renseeiaer,  2  Bradf.  Surr.  Rep.  172. 

(J)  Waring  v.  Lee,  8  Beav.  247.  , 

(k)  '*Jamea^y.  Smiih,  14  Sim.  214.'*  Wms.  on  Ezra.  993 ;  Cromer  v.  Pnwkneyj  3  Barb. 
Ck.  Rep.  466. 
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grandnephews  and  nieces,  the  grandchildren  of  a  deceased  sister  of  the 
testator,  of  whom  John  Cromer  was  one,  and  a  great  grandniece,  who 
was  the  only  child  of  a  deceased  daughter  of  a  deceased  nephew  of  the 
testator,  it  was  held  that  the  provisions  above-quoted  of  the  will  showed 
that  the  testator  used  the  words  nephews  and  nieces  in  an  enlarged 
sense,  so  as  to  include  all  the  grandnephews  and  nieces  of  the  testator 
whose  parents  were  dead,  and  that  tue  brothers  and  sisters  of  John 
Cromer,  and  the  other  grandnephews  and  nieces  whose  ancestors  were 
dead  at  the  time  of  the  making  of  the  will,  were  entitled  to  legacies. 
And  further,  that  upon  tBe  ordinary  rules  of  construction,  parents  and 
children  could  not  both  take  under  ihe  description,  of  the  testator's 
nephews  and  nieces,  but  only  the  parents  who  were  living,  and  those 
grandnephews  and  nieces  whose  parents  were  dead.(2) 

OF  MISTAKES  IN  THE  NAMES  OR  DESCRIPTIONS  OF  LEGATEEa 

The  general  rule  upon  this  subject  is,  that  where  the  name  or  des- 
cription of  a  legatee  is  erroneous,  and  there  is  no  reasonable  doubt  as 
to  the  person  wlio  was  intended  to  be  named  or  described,  the  mistake 
will  not  disappoint  the  bequest.  The  error  may  be  rectified  and  the 
true  intention  of  the  testator  ascertained,  in  two  ways:  1.  By  the  con- 
text of  the  will;  2.  To  a  certain  extent,  by  parol  evi<lance. 

1.  The  mistake  may  be  rectified  by  the  context.  Tims,  an  error  in 
the  name  of  the  legatee  may  be  obviated  by  the  accuracy  of  his  descmp- 
Hon:  as  where  a  legacy  is  given  to  *'  my  namesake  'I  horn  as,  the  second 
son  of  my  brother,"  and  the  testator's  brother  has  no  son  named  Thomas, 
but  his  second  son  is  named  William,  there  is  sufficient  certainty  in  the 
description  to  entitle  the  second  son.(m) 

And  again,  where  the  testator  bequeathed  to  his  brother  Cormac  Con- 
nolly, and  to  his  two  sisters,  Mary  and  Ann,  a  certain  residue,  and 
afterwards,  by  a  codicil,  bequeathed  as  follows :  "  To  my  nejjhew  Cor- 
mac Connolly,  the  son  of  my  broiher  Cormac  Connolly,  the  sum  of  five 
hundred  dollars,  for  his  ecclesiastical  education,  which  sura  is  to  be 
taken  from  what  I  have  bequeathed  to  my  brother  Cormac,  and  to  my 
sisters  Mary  and  Ann ;"  and  it  appeareu  that  the  testator  never  had 
a  brother  named  Cormac,  but  that  he  had  a  nephew  Cormac,  who  was 
the  son  of  his  only  survivmg  brother  James,  who  was  pursuing  classical 
studies  in  Ireland  with  a  view  to  an  ecclesiastical  education,  ai.d  who 
was  the  only  nephew  of  that  name ;  it  was  held  that  the  legatee  intended 
by  the  testator,  by  the  name  of  his  brother  Cormac,  was  the  lather  of 
bis  nephew  Cormac,  and  that  his  brother  James  was  the  person  entitled 
to  share  in  the  residuary  estate.(//) 

So,  where  there  was  a  bequest  of  two  thousand  dollars  in  trust  for 
'Hhe  Ladies  ot  the  Ursuline  Order  residing  m  Charleston,  in  the  state 

(i)  Civmer  ▼.  Pinckney,  3  Barb.  Ch.  Rep.  466.  See,  also,  Eima  ▼.  PerUZf  3  Bradf.  Suit. 
Rep.  382. 

(m)  Siockddle  y.  Bushby,  19  Vea.  381 ;  8,  C,  Coop.  229.  See,  alao,  Dovwei  ▼.  Sweety  Amb. 
174;  SmOh  v.  Cbii«y,  6  Ve&  42 ;  Bradshaw  y.  BradOuxw,  2  Y.  and  C.  72 ;  BriMkw  v.  Bris- 
tow,  5  Beav.  289;  JilundeU  v.  Gladstone,  1  PhiU.  Ch.  C.  279;  Wma.  on  Ezra.  1035-6. 

(n)  CorinoUy  v.  Pardon,  1  Paige,  291.  Id  ThomaaY.  Stevens  (4  John.  Ch.  R.  607)  a  legacj 
to  Oorneiia  Thompson  was  hi-ld  a  good  bequest  to  Caroline  Thompeon,  it  appeariug  aUimde 
that  she  was  the  person  intended. 
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of  South  Carolina,"  and  it  appeared  by  the  testimony  that,  at  the  time 
when  the  will  was  executed,  there  was  an  institution  in  the  city  of 
Charleston,  South  Carolina,  which  had  been  incorporated  by  the  name 
of  "  The  Ladies  Ursuline  Community  of  the  city  of  Charleston ;"  that 
it  was  founded  by  Bishop  England,  and  was  still  in  existence,  and  that 
it  had  been,  and  was  known  and  spoken  of  invariably  as  "the  Ladies  ^ 
of  the  Ursuline  Convent"  or  "order,"  and  that  there  had  not  been,  and 
was  not  any  similar  society  or  institution  in  the  state  of  South  Caro- 
lina. These  circumstances,  it  was  held,  rendered  it  certain  beyond  a 
question  who  was  intended  by  the  description  contained  in  the  will,  and 
the  legacy  was  decreed  to  the  Ladies  Ursuline  Community  of  the  city 
of  Charleston. (o^ 

So,  an  error  m  the  description  may  be  obviated  by  the  certainty  of 
the  7207726;  as  where  a  legacy  was  given  to  "Charles  Millar  Standen 
and  Caroline  Eliz.  Standen,  legitimate  son  and  daughter  of  Charles 
Standen,  now  residing  with  a  company  of  players;"  and  it  appeared 
that  they  were  illegitimate  children,  their  claim  was,  nevertheless,  sup- 
ported.(  J?)  So,  where  there  was  a  bequest  to  John  Newbolt,  second  son 
of  William  Strangivays  Newbolt,  vicar  of  Somerton  ;  and  the  vicar  of 
Somerton  was  William  Robert  Newbolt,  and  his  second  son  was  Henry 
Eobert,  and  his  third  son  was  John  Pryce ;  it  was  held  that  John  Pryce 
Newbolt  was  entitled  to  the  legacy ;  for  thact  the  maxim  applied,  Veritas 
nominis  tollit  errorem  descriptionis.{q)  So,  where  the  teotntor,  being 
resident  in  India,  bequeathed  his  residuary  property  to  his  "  nearest 
relations  in  my  native  country,  Ireland,"  sisters  living  in  America  were 
held  entitled.(r)  So,  where  the  bequest  was  "  To  Mary  Smith,  wife  of 
Nathaniel  Smith,  three  hundred  dollars,"  and  it  appeared  that  Marv 
Smith  was  the  wife  of  Abraham  Smith,  and  that  the  name  of  the  wife 
of  Nathaniel  Smith  was  Sarah  Smith,  it  was  held,  upon  parol  evidence, 
however,  going  to  show  the  relations  of  the  testatrix  with  the  conflict- 
ing claimants  for  the  logocy,  that  Mary  Smith,  the  wife  of  Abraham 
Smith,  was  the  legatee  intended  by  the  testatrix.(5) 

2.  The  mistake  may,  to  a  certain  extent,  be  rectified  by  parol  evi- 
dence. It  is  obvious  that  the  nature  of  this  treatise  will  not  allow  of 
a  full  consideration  of  this  wide  and  difficult  subject.  It  may  be  suf- 
ficient in  this  place  to  mention  the  general  principles  established  with 
respect  to  it. 

It  may,  perhaps,  be  safely  stated  as  a  general  proposition,  that  a 
court  may  mquire  into  every  material  fact  relating  to  the  person  who 
claims  to  be  int^3rested  under  the  will,  and  to  the  circumstances  of  the 
testator,  and  of  his  familjj^  and  affairs,  for  the  purpose  of  enabling  the 
court  to  identify  the  person  intended  by  the  testator.(^) 

(o)  Banks  v.  Phdan,  4  Barb.  Sup.  Ct.  Rep.  80.  See,  also,  Ifombeck'a  exJ'r  v.  Amer.  Bitk 
Society t  2  SandC  Gh,  Rep.  133,  and  cases  ciled;  Careless  y.  Careless^  1  Meriv.  384;  S.  C7.,  19 
Ve&  601;  Beaumont  v.  FeU,  2  P.  Wras.  140;  Mann-Y.  Executors  of  Mann,  1  Johns.  Oh.  Rep, 
234;  X  Y.  JnsLfor  Blind  v.  How's  exj^rs,  6  Seld,  84. 

(p)  Standen  v.  Standen,  2  Ves.  jun.  589;  S.  C,  6  Bro.  P.  0.  (Toml.  ed.)  193. 

(q)  NewhoU  v.  Price,  14  Sim.  354.  (r)  Smith  v.  OampbeO,  19  Ves.  400. 

\s)  Smith  V.  &nitk,  1  Edvr.  Ch.  Rep.  189;  S.  C,  od  appeal,  4  Paige,  271. 

(/)  Tliis  subject  Is  discussed  with  much  learning  and  ability  by  Vice-Chancellor  WigFain» 
in  bis  treatise  on  **  The  Application  of  Extrinsic  Evidence  to  Interpretation  of  Wills."  See, 
also,  SmM  y,  Smiih^  1  Kdw.  Ch.  Rep.  189,  4  Paige,  271 ;  Baxiks  t.  Phetau^  4  Barb.  Sup.  Ct 
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Farther,  in  certain  special  cases,  extrinsic  evidence  of  the  iDtention 
of  the  testator  (e.  g.  proof  of  his  declarations  at  the  time  of  making  his 
wUl)  is  admissible  to  make  certain  the  person  intended,  where  the  des- 
criptioD  in  the  will  is  iDsufficient  for  the  purpose.(t6) 

^*  In  all  cases  in  which  a  difficulty  arises  in  appljins  the  words  of  a 
will  to  the  person  of  the  devisee,  the  difficulty  or  ambiguity  which  is 
introduced  oy  the  admission  of  extrinsic  evidence,  may  be  rebutted  and 
removed  by  the  production  of  further  evidence  upon  the  same  subject, 
calculated  to  explain  who  was  the  person  really  intended  to  take  under 
the  will,  according  to  the  maxim,  ^Ambiguitas  verborum  latens,  verifi- 
oatione  8uppletur,\v) 

"  There  is,  however,  but  one  class  of  cases  in  which  evidence  of  the 
testator's  declarations  can  properly  be  admitted;  and  that  is,  of  cases  of 
,  equivocation,  viz.,  where  an  ambiguity  arises,  from  the  admission  of 
extrinsic  evidences,  as  to  which  of  two  or  more  things,  or  which  of  two 
or  more  persons,  each  answering  the  description  in  (Ae  wiU^  the  testator 
meant  to  express,  (u;^ 

"Accordingly,  wnere  a  complete  blank  is  left  for  the  devisee's  name 
in  a  will,  no  parol  evidence,  however  strong,  will  be  allowed  to  fill  it 
up  as  intended  by  the  testator.  But  where  a  blank  was  left  for  the 
christian  name  only,  parol  evidence  was  admitted  to  prove  the  indi- 
vidual intended.(a;)  So,  in  .case  of  a  devise  '  to  Mrs.  C.,'  Lord  Lough- 
borough referred  it  to  the  master  to  receive  evidence  to  show  the  per- 
son intended,  "(y) 

The  two  last  cases,  perhaps,  are  only  reconcilable  with  the  princi- 

Sles  of  law  applicable  to  this  subject,  on  the  supposition  that  the  evi- 
ence  went  to  establish,  in  the  one  case,  that  the  claimant  of  the  legacy 
was  a  person  whom  the  testator  was  in  the  habit  of  calling  "  Mrs.  G.  ;'^ 
and  in  the  other,  that  the  claimant  was  a  person  whom  the  testator  was 
in  the  habit  of  calling  by  the  surname  only .(2;) 

Where  a  testator  has  habitually  called  certain  persons  or  things  bv 
peculiar  names,  and  those  names  occur  in  his  will,  evidence  of  such 
habit  seems  receivable  to  explain  the  meanings  of  the  will,  in  like 
manner  as  if  his  will  had  been  written  in  cypher,  or  in  a  foreign  lan- 
guage.(a) 

Bep.  80 ;  OairdneT  y.  Heyer^  2  Paige,  11 ;  MowaU  v.  Oarrow^  7  Paige,  328 ;  CfrorMr  ▼.  Finek' 
ney,  3  Barb.  Ch.  Rep.  465 ;  Hart  v.  Marks,  4  Bradf.  Sorr.  Rep.  161. 

(11)  Wignun  (2d  ed.)  IBet  »eq,  Declaretions  of  the  testator  cannot  be  reeeiyed  as  eyidenoe 
of  what  he  intended  bj  the  terms  nephews  and  nieces  in  his  will.  Cromer  t.  Pvnckney,  3 
Barb.  Ch.  Rep.  466.  See  the  judgment  of  Tindal,  C.  J.,  in  MiXier  y.  Travers,  8  Bing.  244. 
See,  also^  Bradshaw  v.  BradsJtaM^  2  Y.  and  Coll.  72 ;  Duke  of  Dorset  t.  Bdrwardsn,  3  Curt 
80;  WUson  y.  Squire,  1  Y.  and  Ck>U.  Ch.  C.  664;  Danberry  y.  Goffhlan,  12  Sim.  607  ;  Doe  y. 
Alien,  12  A.  and  E.  461. 

(v)  Wms.  on  Exrs.  1037. 

{to)  "  ifOfer  y.  TVowers^  8  Bmg.  244;  2>oe  y.  JSiscocft,  6  M.  and  W.  363 ;  Bradshaw  y.  Brad- 
show,  2  Y.  and  ColL  72;  Duke  of  Dorset  v.  ffarwarden,  3  Curt  80 ;  WUsan  y.  Squire,  I  Y. 
and  GolL  Ch.  0.  664;  Danberry  y.  Ooghkm,  12  Sim.  607  ;  Doe  v.  AUen,  12  A.' and  E.  461." 
Wm&  on  Exrs.  1037-8. 

(x)  BayUs  y.  AtL'y  Gen,,  2  Atk.  239 ;  Hunt  y.  Hort,  3  Bro.  G.  0.  311 ;  8  Bing.  264;  Okty- 
ton  y.  Lord  Nugent,  13  IL  and  W.  200.    See  Doe  y.  Westlake,  4  B.  end  A.  67. 

(y)  Price  y.  Fage,  4  Yes.  680;  Abbot  y.  Massie,  3  Yes.  148. 

(«)  See  the  obeeryations  of  Rolfe,  B.,  13  M.  and  W.  207.  See^  also^  Lee  y.  Painf  4  Hare^ 
251. 

(a)  5  IC  a&d  W.  368. 
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OF  SPBGinO  LBGAGIES. 


Of  legacies  there  are  two  kinds — ^a  general  legacy,  and  a  specific  leg- 
acy. A  legacy  is  general  when  it  is  so  given  as  not  to  amoant  to  a 
bequest  of  a  particular  thin^  or  money  of  the  testator,  distin^ished 
from  all  others  of  the  same  kind ;  a  legacy  is  specific  when  it  is  a  be- 

which  is  so  dis- 
ring"  is  a  general 
-p    ^,  ^  ^  ^  ^  ring  of  that  kind ; 

while,  ''  I  give  the  diamond  ring  presented  to  me  by  A."  is  a  specific 
legacy,  which  can  only  be  satisfira  by  the  delivery  of  the  identical  sub- 
ject. Again,  if  the  testator,  having  many  brooches  or  horses,  bequeath 
''a  broocn"  or  ''a  horse"  to  B.,  in  these  cases  the  legacy  is  generaL 
But  a  bequest  of  '^  such  part  of  my  stock  of  horses  which  A.  shall  select, 
tQ  be  fedrly  appraised,  to  the  value  of  £800,"  or  of  *^  all  the  horses 
which  I  may  nave  in  my  stable  at  the  time  of  my  death,"  is  specifia(e) 
The  distinction  between  these  two  sorts  of  legacies  is  of  the  greatest 
importance ;  for,  as  has  already  been  8een,(ci)  articles  not  specifically 
bequeathed,  are  to  be  first  sold  for  the  payment  of  debts ;  and  articles 
so  bequeathed,  are  not  to  be  sold  until  the  residue  of  the  personal  es- 
tate has  been  applied  to  such  payment ;  and,  as  it  will  hereafter  more 
fhlly  appear,  if  there  be  a  deficiency  of  assets,  a  specific  legacv  will  not 
be  liable  to  abate  with  the  general  legacies,  while,  on  the  other  hand, 
if  the  specific  legacy  fail  by  the  ademption  or  inadequacy  of  its  sub- 
ject, the  legatee  will  not  be  entitled  to  any  recompense  or  satisfaction 
out  of  the  general  personal  estate.  So  that,  though  specific  legacies 
have  in  some  respect  the  advantage  of  those  that  are  general,  yet,  in 
other  respects,  tney  are  distinguished  froxa  them  to  their  disadvan- 
tage.(«) 

Again,  if  there  be  a  specific  bequest  of  a  thing  described  as  alreadv 
in  existence,  and  no  such  thing  ever  did  exist  among  the  testator^ 
effects,  the  legacy  fiuls.    Thus,  although  a  gift  of  '^  mv  grey  horse"  will 

Sass  a  black  horse,  which  is  not  strictly  grey,  if  it  be  found  to  have 
een  the  testator's  intention  that  it  should  pass  by  that  description ; 
yet,  if  the  testator  had  no  horse,  the  executor  is  not  to  buy  a  grey  one: 
on  the  other  hand,  if  the  bequest  is  of  '^  a  horse,"  and  no  horse  be  founa 
in  the  testator's  possession  at  the  time  of  his  death,  the  executor  is 
bound,  provided  the  state  of  the  assets  will  allow  him,  to  procure  a 
horse  for  the  legatee.(/) 

It  seems  to  have  been  once  considered  as  the  criterion  of  a  specific 
legacy,  that  it  is  liable  to  ademption.(^)  But  this  has  since  been  re- 
peatedly denied.  And  it  has  even  been  held  that  a  legacy  may  be 
specific,  notwithstanding  the  testator  expressly  provides  that  it  "  shall 
not  be  deemed  specific,  so  as  to  be  capable  of  ademption."(A) 

t»)  Tifl  agst  PorUr,  4  Seld.  516. 
[e)  Wmfl.  on  Ezn.  1041-2,  and  caaes  dtML 
f)  Jlfi^  p.  306 ;  2B.'&87;  3  R.  B.  (6  th  «d.)  ItS. 

Wma.  on  Bzn.  1042,  and  oaaea  cited. 

Wms.  on  Exn.  1042,  and  oasM  cited. 

Jac.  and  Walk.  601 ;  Pwl,  p.  434. 

JSwyiMfT.  Chmmhen^  1  (W  436;  WiM.  on  Ezn.  1042-9. 
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A  legacy  of  quantity  is  ordinarily  a  general  legacy;  but  there  are 
legacies  of  quantity  in  the  nature  of  specific  legacies,  as  of  so  much 
money,  with  reference  to  a  particular  fund  for  payment.  This  kind  of 
legacy  is  called  by  the  civilians  a  demonstrative  legacy  ;  and  it  is  so  far 
^neral,  and  differs  so  much  in  effect  from  one  properly  specific,  that 
if  the  fund  be  called  in  or  feil,  the  legatee  will  not  be  deprived  of  his 
legacy,  but  be  permitted  to  receive  it  out  of  the  general  assets ;  yet 
the  legacy  is  so  far  specific,  that  it  will  not  be  liable  to  abate  with 
general  legticies,  upon  a  deficiency  of  assets.(t) 

The  courts,  in  general,  are  averse  from  construing  legacies  to  be 
specific ;  and  the  intention  of  the  testator,  with  reference  to  the  thing 
Iwsqueathed,  must  be  clear.(j) 

With  respect  to  legacies  of  money,  securities  for  money,  debts,  &c., 
*•  Under  some  circumstances,  even  pecuniary  legacies  are  held  to  be 
specific,  as  of  a  certain  sum  of  money  in  a  certain  bag  or  che8t,(fc)  or 
in  the  hands  of  A.  ;(Z)  or  of  £200,  the  balance  due  to  the  testator  from 
his  partner  on  the  last  settlement  between  them,  if  the  testator  did  not 
draw  such  money  out  of  the  trade  before  he  died.(m)  But  a  legacy  of 
*  £400  to  be  paid  to  A.  in  cash,'  is  a  general  legacy.(n)  So,  a  legacy 
of  money,  to  procure  a  specified  object  for  the  legatee — as  of  a  sum  to 
buy  a  ring,(o)  or  to  purcnase  lands(/))  or  government  securities(g')  for 
the  legatee,  is  a  general  legacy.  So,  a  bequest  of  an  annuity  out  of,  or 
charged  on,  the  personal  estate,  is  a  general  legacy."(r) 

"  Stock  or  government  securities,  or  shares  in  public  companies, 
may  be  specifically  bequeathed,  where,  to  use  the  expression  often 
applied,  there  is  a  clear  reference  to  the  *  corpus'*  of  the  fund.(j)  Thus^ 
the  word  *  my '  preceding  the  word  stock  or  annuities,  has  been  several 
times  adjudged  sufficient  to  render  the  legacy  specific :  as  where  the 
bequest  is  of  '  my '  capital  stock  of  £1,000  in  tne  India  Company's 
stock  ;(Q  or  a  legacy  is  given  '  of  my  stock,'  or  in  *  my  stock,'  or  *  part 
of  my  stock.'(u)  So,  where  the  testator,  bein^  possessed  of  £5,006 
stock,  bequeathed  '•  all  the  stock  which  I  have  in  the  three  per  cents., 
being  about  £5,000,'  Lord  Thurlow  held  the  legacy  specific,  (v)  So, 
a  bequest  of  all  the  testator's  right,  interest  and  property  in  thirty 
shares  in  the  Bank  of  the  United  States  of  America,  is  a  specific 
legacy.(w7) 


(t)  Wm&  on  Exn.  1043.    See  Giddmgs  y.  Seward,  16  N.  T.  (2  Smith)  Rep.  366. 

(»  EUis  ▼.  Walker,  AmbL  310 ;  Kirby  ▼.  Potter^  4  Ve«.  748 ;  Irmes  r.  JohnsUm,  4  Ves.  568; 
Webster  y.  Haie,  8  Ves.  413.  (k)  Lawson  v,  SHtchy  1  Atk.  608. 

(Q  BMm  ▼.  Finke^  1  P.  Wms.  640,  by  Lord  Ohanoellor  Parker;  Oroekat  y.  Crockat^  2  P. 
Wna.  164;  Puisfiyrd  v.  Hunter,  3  Bro.  0.  C.  416. 

(m)  EUit  y.  Walker,  Amb.  310.  (n)  Richards  y.  Richarda,  9  Price,  226. 

(o)  Apreece  y.  Apreece,  1  Ves.  and  Bea  364.        (p)  Bmlon  y.  Pinke,  1  P.  Wma.  639. 

Iq)  Lamon  y.  Slitch,  1  Atk.  60*7 ;  Gibbone  y.  Sme,  1  Dick.  324. 

(r)  Alton  y.  MedUcot,  dted  in  Leioin  y.  Lewin,  2  Ves.  sen.  417  ;  Humie  y.  Edwarde,  3  Atk. 
693.  See,  also,  Sadler  y.  7\tmer,  8  Ves.  617 ;  Raymond  y.  Rroadbeli,  6  Ves.  199 ;  Kirkpai- 
riek  y.  Kirkpatrick,  cited  in  Roberts  y.  Poeoc^  4  Ves.  158 ;  Wms.  on  E^js.  1044. 

(s)  See  Sibley  y.  Perry,  7  Ves.  629,  630. 

{i)  Ashkumer  r.  McCfuire,  2  Bro.  0.  C.  108;  Barton  y.  Oooke^  6  Yes.  461 ;  Norris  y.  JEbr- 
riaon,  2  Madd.  279,  280. 

iu)  Kirby  y.  PoUlar,  4  Ves.  760-1,  by  Lord  Alyanley. 
v)  Bumpkreys  y.  Humphreys,  2  Cox,  184;  Wnuu  oa  Ezra.  1046. 
w)  WaUan  y.  WaUon,  7  Johnf.  968. 
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So,  where  the  testator,  at  the  time  of  his  death,  owned  three  hun- 
dred and  sixty  shares  of  the  stock  of  the  Cayuga  C!ounty  Bank,  and 
his  will  contained,  among  others,  the  following  bequests :  "  Second,  I 
give,  devise  and  bequeath  unto  my  wife,  U.  T.,  240  shares  of  bank 
stock  in  the  Cayuga  County  Bank,  at  Auburn,  also  all  my  household 
furniture,  books,  wearing  apparel,  all  of  which  property  and  bank 
stock  above  mentioned  are  to  bs  delivered  to  her  as  soon  as  may  be 
after  letters  testamentarv  shall  have  been  granted  and  issued  on  this 
will,  and  are  in  lieu  of  aower ;  Third,  I  give,  devise  and  bequeath  to 
H.  S.  G.  one  hundred  and  twenty  shares  of  stock  in  the  Cayuga 
County  Bank,  at  Auburn,  to  be  transferred  to  her  as  soon  as  letters 
testamentary  shall  be  issued  and  granted  on  this  will ;"  it  was  held  that 
the  legacies  were  general,  and  not  specific.(cc) 

With  respect  to  bequests  connected  with  the  reality — every  devise 
of  land  is  specific  ;(y)  and  so,  a  bequest  of  a  lease  for  years  of  a  £au:m(z) 
is  a  specific  legacy. 

So,  a  bequest  of  a  rent  out  of  a  term  of  years  is  specific :  as,  where 
the  testator  bequeathed  £40  a  year  to  A.  for  life,  out  of  his  chattel 
estate  at  Kenn,  and  £10  a  year  to  B.  for  life,  out  of  the  same  estate, 
which  he  gave  to  C. ;  these  several  bequests  were  held  specific.(a)  But 
if  it  be  apparent  that  the  testator's  meaning  is  to  give  the  legatee  an 
annuity  at  aU  events,  the  legacy  will  be  a  general  one,  though  it  is 
directed  to  be  paid  out  of  an  estate,  or  the  rents  of  it ;  consequently, 
though  the  fund  out  of  which  the  legacy  is  directed  to  be  paid  shoula 
fail,  the  legatee  will  be  entitled  to  have  his  legacy  made  good  out  of 
the  general  personal  estate.(i) 

But  though  general  legacies  do  not  become  specific  because  they  are 
charged  upon,  or  payable  out  of  the  proceeds  of  real  estate,  yet,  if  the 
testator  direct  his  freehold  or  leasehold  estate  to  be  sold,  and  dispose  of 
the  proceeds  in  such  a  form  as  to  evince  an  intention  to  Bequeatn  them 
specifically,  the  legacy  will  be  properly  8pecific.(c)  So,  if  a  testator 
simply  charges  his  real  estate  witn  a  sum  of  money,  and  then  bequeaths 
the  money  so  charged,  the  real  estate  alone  is  liable  to  the  payment.(c{) 
Again,  wnere  a  testator  in  his  will  charges  a  legacy  on  a  particular 
estate,  and  declares  that  it  is  to  be  raised  out  of  such  estate  and  not 
otherwise,  the  general  estate  of  the  testator  is  not  liable  for  the  pay- 
ment of  the  legacy,  in  the  event  of  the  particular  estate  being  insum- 
cient  for  that  purpo6e.(e) 

With  respect  to  bequests  contained  in  a  residuary  clause,  the  ques- 
tion whether  such  bequests  are  specific  or  general,  may  become  im- 
portant^ where  it  is  contended  that  the  bequest  is  specific,  so  as  to  ex- 
onerate the  personal  estate,  which  is  the  subject  of  it,  from  debts  and 
legacies,  and  charge  the  realty  therewith ;  or  where  the  personal  estate, 
80  bequeathed,  comprises  property  which  is  wearing  out  rapidly,  (such 
as  leaseholds,)  and  it  is  given  to  one  for  life,  remainder  to  another. 

(x)  J\ft  agst  Porkr,  4  8eld.  516.  (y)  fbrruter  y.  LeigJi,  AmbL  173. 

M  Long  ▼.  Shorty  1  P.  Wms.  403. 

to)  Long  ▼.  Short,  1  P.  Wmfl.  403.    And  see  the  extract  firom  Beg.  lib.  in  Gox*fl  nota 
h)  Mann  r.  Oopiland,  2  ICadd.  223 ;  Wms.  on  Exn.  1062. 

(c)  Fage  r.  LeapkigweH  18  Vee.  463 ;  1  Bopi  on  Leg.  (3d  ed.)  lU, 

(d)  DkkiaT.  Sdvardi,  4  Hare,  273,  276.  (e)  FtweUr,  Mmray,  10  Paige^SSI. 
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The  bequest  of  all  a  man's  personal  estate  generally  is  not  specific : 
the  very  terms  of  such  a  disposition  demonstrate  its  generality.(/) 
And  the  circumstance  of  the  oequest  of  the  general  personal  estate 
being  in  the  same  sentence  with  that  of  the  real,  the  devise  of  which  is 
natarally  specific,  will  not  be  sufficient  to  make  it  a  specific  legacy.(^) 

But  if  a  man,  having  personal  property  at  A.  and  elsewhere,  bequeath 
all  his  personal  estate  at  A,  to  a  particular  person,  the  legacy  is  spe- 
cific ;  and  if  there  is  a  deficiency  of  assets  to  pay  other  legacies,  such 
a  legatee  shall  not  be  obliged  to  abate  with  the  other  legatees.(A)  So, 
where  the  testator  bequeaths  the  residue  of  all  his  personal  estate  in  the 
island  of  Jamaica^  this  is  a  specific  legacy  ;(t)  and  so  is  a  bequest  of  all 
the  testator's  goods  and  chattels  in  a  particular  country.(j*J 

To  what  articles  or  property  legatees  are  entitled,  under  particular 
modes  of  description  of  the  things  bequeathed,  such  as  "goods,"  "chat- 
tels," "all  my  goods,"  "household  goods,"  "household  furniture," 
"  stock  on  farm,"  "  securities  for  money,"  "  debts,"  &c.,  may,  in  some 
instances,  become  matter  of  question ;  and  the  executor  should,  by 

J)Toper  inquiry,  satisfy  himself  of  the  interpretation  to  be  given  to  the 
anguage  of  tne  will  in  these  respects,  before  discharging  or  paying  the 
legacies. 

OF  LEGACIES  VESTED  OR  CONTINGBNT. 

It  may  be  proper  here  to  include  some  remarks  relative  to  legacies 
as  vested  or  contingent. 

The  cases  establish  the  principle  that  contingent  and  executory  in- 
terests, though  they  do  not  vest  m  possession,  may  vest  in  right,  so  as 
to  be  transmissible  to  the  executors  or  administrators  of  the  party  dying 
before  the  contingency  on  which  they  depend  takes  effect ;  but  where 
that  contingency  is  the  endurance  of  life  of  the  party  till  a  particular 

Seriod,  the  interest  wiU  obviously  be  altogether  extinguished  by  his 
eath  before  that  period.(A;) 

The  present  object  is  to  ascertain  the  circumstances  under  which  a 
legacy  is  to  be  regarded  as  a  vested  interest,  or  as  contingent  on  the 
event  of  the  endurance  of  the  life  of  the  legatee ;  or,  in  other  words, 
in  what  cases  the  interest  in  a  legacy  will  be  so  fixed  as  to  be  transmis- 
sible to  the  executor  or  administrator  of  the  legatee,  though  he  die 
before  the  time  arrives  for  the  payment  of  the  money ;  and,  on  the  other 
hand,  in  what  cases  the  legacy  will  lapse  by  the  death  of  the  legatee. 
The  general  principle  as  to  the  lapse  of  legacies  by  the  death  of  the 
legatee  may  be  stated  to  be,  that  if  the  legatee  die  before  the  testator's 
decease,  or  before  any  other  condition  precedent  to  the  vesting  of  the 
legacy  is  performed,  the  legacy  lapses,  and  is  not  payable  to  the  execu- 
tors or  administrators  of  the  legatee.(2) 

(/)  1  Bop.  Leg.  (3cL  ed.)  215.  (g)  7  Ves.  138. 

(h)  Treat  Eq.,  bk.  4^  pt  1,  ch.  2,  sec.  6 ;  Sayery.  Sayer,  2  Vem.  688 ;  &  a,  Free.  Ch.  392. 

(i)  NiaheU  v.  Murray^  5  Yes.  160. 

(j)  Moore  v.  Jfoore,  1  Bro.  C.  C.  127.  So,  of  all  the  goods  in  a  particular  room  {Oreen  y. 
Symonds^  1  Bro.  0.  C.  129,  in  natis)]  or  of  "  all  plate,  linen  and  furniture  in  mj  house  at  A., 
or  which  shall  be  therein  at  the  time  of  my  decease  :*'  Gayre  v.  Gayre^  2  Vem.  638 ;  S?tafi9' 
lury  Y.  Shaflsbury,  Id.  747 ;  Land  y.  Ikvaynea^  4  Bro.  C.  C.  537 ;  Wms.  on  Exrs.  1054. 

(k)  Wms.  on  Exrs.  797,  1083,  and  cases  cited. 
'  (Q  Wma.  on  Sxra.  1083.    See  McLoskey  v.  JUH  4  Brad£  Surr.  Bep.  334. 
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"  It  has  been  established  from  the  earliest  period,  both  in  the  eccle- 
siastical courts  and  in  equity,  that  unless  the  legatee  snrviye  the  testa- 
tor, the  legacy  is  extinguished ;  neither  can  the  executors  or  adminis- 
trators of  the  l^atee  demand  ihe  same.  And  Swinbum  puts  the  case 
of  the  testator  and  le^tee  being  drowned  in  the  same  ship,  or  both 
being  struck  to  death  bj  the  &11  of  a  house,  in  which  case  ne  lays  it 
down  that,  as  they  both  died  at  the  same  time,  the  legacy  is  not  due, 
and  consequently  not  transmissible  to  the  executors  or  administrators 
of  the  legatee.(m) 

*'  Not  only  in  cases  of  bequests  of  money,  or  of  other  chattels  in 
possession,  but  also  of  a  debt  due  from  the  legatee  to  the  testator,  the 
legacy  will  lapse  by  his  death  before  the  testator,  and  the  executor  of 
the  legatee  must  pay  the  money."(^) 

Even  in  a  case  where  a  legacy  is  given  to  a  man  and  his  executors^ 
administrators  and  assigns^  or  to  a  man  and  his  representativesj  if  the  leg- 
atee dies  before  the  testator,  though  the  executors  are  named,  yet  the 
legacy  is  lost ;  for  the  words  '^  executors,  administrators  and  assigns^" 
&C.J  are  considered  as  only  descriptive  of  the  interest  bequeathed ;  and 
those  who  take  by  representation  only,  cannot  be  entitled  to  anything 
to  which  the  person  they  represent  never  had  any  title.(o^ 

''  Again,  if  a  legacy  be  given  to  a  man,  and  directed  to  oe  paid  to  him 
or  his  executors,  or  administrators,  or  personal  representatives,  or  to  his 
heirs,  at  the  end  of  a  year  after  the  testator* s  deaih^  and  the  legatee  die 
before  the  testator,  the  legacy  intended  for  him  will  lapsed?) 

''  But  this  general  rule  may  be  controlled  by  the  manifest  intention 
of  the  testator,  appearing  upon  the  face  of  the  will,  that  the  legacy 
shall  not  lapse,  and  by  his  distinctly  providing  a  substitute  for  the 
legatee  dying  in  his  lifetime.  The  authorities  appear  to  have  settled 
that  a  testator  may,  if  he  thinks  fit,  prevent  a  legacy  from  lapsing; 
though,  in  order  to  effect  this  object,  he  must  declare,  either  expressly 
or  in  terms  from  which  his  intention  can  be  with  sufficient  clearness 
collected,  what  person  or  persons  he  intends  to  substitute  for  the  legatee 
dying  in  his  lifetime."(y) 

It  is  an  established  general  proposition,  that  as  to  a  devise  or  bequest 
to  a  designated  individual,  witn  a  gift  over  in  case  of  death,  if  the  event 
happens  in  the  testator's  lifetime,  a  lapse  does  not  necessarily  ensue, 
but  the  ulterior  gift  takes  effect  on  the  testator's  decease.(r) 

Again,  where  the  direction  was  on  the  expiration  of  the  life  estate 
to  convert  the  property  into  money  and  distribute  the  proceeds,  and 
one  of  the  distributees,  having  survived  the  testator,  died  in  the  life- 
time of  the  life  tenant,  it  was  held  that  the  legatee  in  remainder  took 

(m)  See  Wma.  on  Exib.  1084;  2  Kent's  Ck>mm.  434-5-6,  and  notes;  Moehring  v.  HHduUf 

1  Barb.  Ch.  Rep.  264. 

(n)  Wms.  on  Exrs.  1085,  and  cases  cited. 

io)  Wms.  on  Exrs.  1085,  and  cases  cited. 

(p)  Id.  In  Dickinson  v.  Purvis^  (8  Serg.  and  Rawle,  71,)  there  was  a  becpiest  of  £600 
sterling  to  a  niece  and  her  heirs,  and  the  neice  died  in  the  lifetime  of  the  testator;  and  it 
was  held  that  the  legacy  lapsed. 

{q)  Wms.  on  Exrs.  1086-7,  and  eases  cited. 

(r)  2  Jarman,  671 ;  Lawrence  y.  Sebbard,  I  Bradf.  Sarr.  Rep.  256 ;  SUres  r.  Van  /?0MMlaer, 

2  Bradf.  Surr.  Rep.  172 ;  GoodaU  y,  McLean,  2  Bradf.  Surr.  Rep.  306. 
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a  vested  interest,  and  that  her  administrators  were  entitled  to  her  share 
of  the  fund.(5) 

And  further,  it  appears  to  be  now  established,  that  where  there  is  a 
"bequest  "to  A.  or  his  personal  representatives,"  or  "to  A.  or  his  heirs," 
the  word  "  or,"  generally  speaking,  implies  a  substitution,  so  as  to  pre* 
vent  a  lapse.(Q 

But  where  the  testator  gave  his  wife  a  life  estate  in  his  whole  estate, 
and  bequeathed  a  share  of  the  remainder  upon  her  death  to  his  son 
"  William  and  his  legal  representatives,"  and  William  died  after  the 
death  of  the  testator,  but  in  the  lifetime  of  his  widow,  it  was  held  that 
the  legacy  given  to  William  vested  in  him  absolutely  on  the  testa- 
tor's decease,  and  was  not  divested  by  WUliam's  death,  but  passed  to 
his  executor  or  administrator.(t£) 

With  respect  to  the  application  of  the  general  rule  above  stated  to 
legacies  given  in  joint  tenancy  or  in  tenancy  in  common,  it  may  be  re- 
marked, that  "  if  a  legacy  be  given  to  two  persons /om^^y,  although  one 
of  them  happen  to  die  before  the  testator,  such  interest  will  not  be 
conisidered  lapsed  or  undisposed  of,  but  will  survive  to  the  other  legatee. 
But  where  legacies  are  ^ven  to  legatees  as  tenants  in  common,  as 
where  an  aggregate  fimd  is  to  be  divided  among  them,  nominaiim^  in 
equal  shares,  if  any  of  them  die  before  the  testator,  what  was  intended 
for  those  legatees  wiU  lapse  into  the  residue.  The  law  is  the  same  as 
to  survivorship  in  cases  of  joint  tenants,  and  lapse  in  cases  of  tenants 
in  common,  when  the  testator  revokes  the  interest  originally  given  to 
one  of  them.  But  it  must  be  observed,  that  where  a  legacy  is  given  to 
a  class  of  persons  in  general  terms,  as  tenants  in  common,  as  to  the 
children  of  A.,  the  death  of  one  of  them  before  the  testator  will  not 
occasion  a  lapse  of  any  part  of  the  fund ;  but  those  of  the  described 
class  who  survive  the  testator  will  take  the  whole."(v) 

By  statute,(i^)  whenever  any  estate,  real  or  personal,  shall  be  devised 
or  bequeathed  to  a  child  or  other  descendant  of  the  testator,  and  such 
legatee  or  devisee  shall  die  during  the  lifetime  of  the  testator,  leaving 

(«)  Gonklin  y.  Moore^  2  Brad£  Surr.  Bep.  179.  The  direction  amiezed  to  the  legacy  to  the 
legatee  in  remainder,  that  her  share  in  the  fund  should  be  paid  *'  into  her  own  hand,  and 
upon  her  own  personal  receipt,  and  in  small  sums  from  time  to  time,  at  the  discretion  of  the 
execators,"  it  was  held  did  not  prevent  the  legacy  from  vesting.  See,  also,  Domimck  ▼. 
Mixyre,  2  Brad£  Surr.  Bep.  201 ;  McEwvng  v.  BerUiMj  3  Bradf.  Surr.  Rep.  194 ;  Aradariua  v. 
Gtiaenhaincr,  3  Bradf.  Surr.  Bep.  64;  ThriU  v.  The  Public  Adm,\  4  Bradf.  Surr.  Bep.  245. 

(0  Wm&  on  Exrs.  1088  to  1091,  and  cases  cited. 

(tf)  Phyfe  Y.  PhyfB,  3  Bradf.  Surr.  Bep.  46.  By  a  subsequent  provision  of  the  will  in  this 
case,  the  testator  directed  a  portion  of  his  estate  to  be  divided  among  his  sons,  "  and  the 
legal  representatives  of  such  of  them  as  shall  be  living  at  the  time  when  such  distribution 
ought  to  be  made,  share  and  share  alike, — ^the  legal  representatives  or  children  to  receive 
■uch  part  only  as  the  parent  would  have  been  entitled  to  receive  if  living  at  the  time  when 
■uch  distribution  should  have  been  made;"  it  was  held  that,  the  words  children  and  parent 
being  correlative  terms,  and  children  being  used  convertibly  for  legal  representatives,  the 
substitution  here  intended  was  that  of  the  children,  and  not  the  next  of  kin  of  the  deceased 
son.  But,  on  the  other  haad,  that  the  whole  clause  showed  an  intention  to  give  to  the  sons 
who  should  be  living,  and  the  legal  representatives  of  such  as  should  not  be  living — meaning, 
by  legal  representatives,  children, — and  there  being  no  children  of  William,  that  his  share 
had  either  lapsed  or  devolved  on  the  other  legatees.  See,  also,  Barstow  v.  Goodurni^  2  Bradf. 
Surr.  Rep.  413,  417. 

(v)  Wms.  on  Exrs.  1093,  and  cases  cited.  And  see  King  v.  Barker^  3  Bradf.  Surr.  Bep. 
126 ;  Eart  v.  Marks,  4  id.  161. 

(tf)  2  B.  a,  pt  2,  ch.  6,  tit  1,  sea  52,  p.  66;  3  B.  S.  (5th  ed.)  146. 
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a  cliild  or  other  descendaDt  who  shall  survive  such  testator,  such  de* 
vise  or  legacy  shall  not  lapse,  but  the  property  so  devised  or  bequeathed 
shall  vest  in  the  surviving  child  or  other  descendant  of  the  legatee  or 
devisee,  as  if  such  legatee  or  devisee  had  survived  the  testator  and  had 
died  intestate.  And  this  statute  was  held  to  apply  where  the  will  was 
executed  previous  to  the  Kevised  Statutes,  and  ihe  testator  survived 
his  son,  a  devisee  under  his  will,  but  both  died  subsequent  to  the  Be- 
vised  Statutes.(a;^ 

By  the  word  aescendant  in  this  statute  is  not  meant  any  relative  to 
whom,  in  some  possible  contingency,  property  of  the  testator  might 
descend,  but  lineal  descendants — issue  of  the  oody.(y)  A  legacy  to  a 
sister's  child,  therefore,  is  not  a  legacy  to  a  descendant  of  the  testator. 
Thus,  where  the  testator  bequeathed  his  personal  estate,  after  several 
legacies,  ''  to  his  brother  James  and  his  children,  and  the  child  of  his 
sister  Catherine,  to  be  equally  divided  between  them  and  their  heirs 
and  assigns  forever,"  and  the  child  of  his  sister  Catherine  died  before 
the  decease  of  the  testator,  it  was  held  that  her  share  lapsed,  and,  there 
being  no  gift  of  the  residue,  passed  to  the  testator's  widow  and  next  of 
kin,  as  in  case  of  intestacy ;  and  further,  that  the  issue  of  ^'  the  child  of 
his  sister  Catharine"  did  not  take  the  share  intended  for  their  deceased 
parent,  by  way  of  substitution,  under  the  term  "heirs  "  contained  in 
the  bequest;  but  the  word  "  heirs"  was  there  a  term  of  "  limitation," 
and  not  of  purchase  or  substitution.(2;) 

In  conclusion  of  this  portion  of  the  subject  of  lapse,  it  may  be  men- 
tioned that,  where  a  bequest  is  made  to  a  man  as  trustee  for  another 
person,  the  legacy  will  not  lapse  by  the  death  of  the  trustee  in  the  tes- 
tator's lifetime.(a) 

OF  LEGACIES  LAPSED  BY  THE  DEATH  OF  THE  LEGATEE  AFTEB  THE 

DEATH  OF  THE  TESTATOR. 

If  a  legacy  be  given  generally,  without  specifying  the  time  when  it 
is  to  be  paidf,  it  is  due  on  the  day  of  the  death  oi  the  testator,  though, 
by  statute,(i)  not  payable  until  after  the  expiration  of  one  year  from 
the  time  of  granting  letters  testamentary  or  of  administration.  This 
delay  is  merely  an  allowance  of  time  for  the  convenience  of  the  execu* 
tor,  and  does  not  prevent  the  interest  vesting  immediately  on  the  testa- 
tor's death.  Hence,  if  the  legatee  happen  to  die  within  the  year,  his 
personal  representative  will  be  entitled  to  the  legacy .(c) 

But  when  a  future  time  for  the  payment  of  the  legacy  is  defined 
by  the  will,  the  legacy  will  be  vested  or  contingent,  according  as,  upon 
construing  the  will,  it  appears  whether  the  testator  meant  to  annex  the 
time  to  the  payment  of  the  legacy  or  to  the  gift  of  it. 

In  ascertaining  the  intention  of  the  testator  in  this  respect,  the 
courts  of  equity  have  established  two  positive  rules  of  construction  : 
1st,  That  a  bequest  to  a  person  payable  or  to  be  paid  at  or  when  he  shall 

{»)  BUhop  ▼.  Bith&p,  A  HiQ,  138. 

(y)  Armstrong  y.  Moran^  1  Bradil  Surr.  Bep.  314. 

h)  Armstrong  t.  Mbran,  1  Bradf.  Surr.  Bep.  314.  (a)  Widb.  on  Bsn.  1099. 

lb)  2  B.  &  90,  sec.  43;  3  B.  a  (6th  ed.)  117,  seo.  48;  It^a,  p.  436. 

(c)  See  Widb.  on  Ezn.  1100. 
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attain  twenty-one  years  of  age,  or  at  the  end  of  any  other  certain  de- 
teiminate  term,  confers  on  him  a  vested  interest  immediately  on  the 
testator's  death,  as  d&biium  in  proRsenti  solvendum  in  futuro^  and  trans- 
missible to  his  execntors  or  administrators ;  for  the  words  "payable" 
or  '*  to  be  paid,"  are  supposed  to  disannex  the  time  from  the  gift  of  the 
legacy,  so  as  to  leave  the  gift  immediate  in  the  same  manner,  in  respect 
to  its  vesting,  as  if  the  bequest  stood  singly,  and  contained  no  mention 
of  time;  2d,  That  if  the  words  "  payable"  or  "to  be  paid"  are  omitted, 
and  the  legacies  are  given  at  twenty-one,  or  if  when,  in  case,  or  provided^ 
the  legatees  attain  twenty -one  or  any  other  future  definite  period,  these 
expressions  annex  the  time  to  the  substance  of  the  legacy,  and  make 
the  legatee's  right  to  it  depend  on  his  being  alive  at  the  time  fixed  for 
its  payment ;  consequently,  if  the  legatee  happens  to  die  before  that 
period  arrives,  his  personal  representative  will  not  be  entitled  to  ihQ 
legacy.(d) 
•  The  application  of  these  rules,  and  the  exceptions  to  the  same,  are 
considered  at  some  length  in  the  treatise  of  Sir  Edward  Williams  on 
the  law  of  executors  and  administrators.(e)    The  doctrine  is  also  fully 
discussed  and  maintained  in  the  very  able  opinions  delivered  by  Sav- 
age, C.  J.,  and  Edmonds,  Senator,  in  the  Court  of  Errors  of  tibis  state, 
in  the  case  of  Patterson  v.  Mlis.{f)    It  was  there  held  that,  where  the 
gift  of  a  legacy  is  absolute,  and  the  time  of  payment  only  postponed — 
as  where  the  sum  of  $1,000  is  given  to  A.,  to  be  paid  when  ne  shall 
attain  the  age  of  21 — ^the  time,  not  being  of  the  substance  of  the  gift;, 
postpones  the  payment,  but  not  the  vesting  of  the  legacy ;  and  if  the 
legatee  die  befi>re  the  period  specified,  his  representatives  are  entitled 
to  the  money.    But  wnere  the  legacy  is  given  wfien  the  legatee  shall 
attain,  or  provided  he  does  attain,  the  age  of  21,  time  is  of  the  sub- 
stance of  the  gift,  and  the  legacy  does  not  vest  until  the  contingency 
happens.    But  even  where  the  legacy  is  given  when  the  legatee  attains 
the  age  of  21,  if  the  devisor  directs  the  interest  of  the  legacy  to  be  ap- 
plied in  the  meantime  for  the  benefit  of  the  legatee,  there  being  an 
absolute  gift  of  the  interest,  the  principal  will  be  deemed  to  have  vested. 
So,  the  legacy  will  be  deemed  vested,  if  it  be  left  to  the  discretion  of  a 
trustee  to  pay  the  legacy  sooner  than  the  time  specified  in  the  will ; 
and  it  seems  that  the  mere  appointment  of  a  trustee  for  the  legatee 
during  the  minority,  wiU  have  the  same  efiect.(g') 

OP  THE  LAPSE  OP  LEGACIES  PAYABLE  OUT  OP  THE  BEAL  ESTATE. 

The  rule  with  respect  to  the  sinking  of  legacies  charged  upon  and 
payable  out  of  real  estate,  is  somewhat  different ;  and  there  are  cases 
where  it  has  been  held  that  a  legacy,  made  up  partly  of  personal  estate 
and  partly  of  money  charged  upon  lands,  and  to  be  raised  out  of  the 
same,  has,  so  far  as  regarded  the  personal  estate,  vested,  and  lapsed  as 
to  the  part  which  was  to  come  out  of  the  realt5r.(A) 

The  true  rule  with  respect  to  the  vesting  of  legacies  payable  out  of 


(d)  Wms.  on  Ezn  1100-1,  and  cases  dtecL  (e)  See  Wms.  on  Exn.  1101,  it  seq, 

/)  11  WencL  269. 

)  See,  also,  Van  Wych  y.Bloodgood,  1  Biad£  Sarr.  Bep.  164. 
h)  2  Edw.  Oh.  Bep.  163. 
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real  estate,  is  this:  where  the  gift  is  immediate,  but  the  payment  is 
postponed  until  the  legatee,  for  instance,  attains  the  age  of  21  years  or 
marries,  there  it  is  contingent,  and  will  £ul  if  the  legatee  dies  before 
the  time  of  payment  arrives ;  but  where  the  payment  is  postponed  in 
r^ard  to  the  convenience  of  the  person  and  the  circumstances  of  the 
estate  charged  with  the  legacy,  and  not  on  account  of  the  age,  con- 
dition or  circumstances  of  the  legatee — ^in  such  a  case  it  will  be  vested, 
and  must  be  paid,  although  the  legatee  should  die  before  the  lime  of 
payment(i) 

The  rule  in  question  is  always  liable  to  the  operation  of  the  more 
general  and  powerful  rule,  namely,  that  the  intention  of  the  testator,  to 
be  gathered  from  tJie  words  of  die  will,  must  prevaiL(y) 

It  must  be  further  observed,  with  respect  to  this  general  rule,  that 
it  may  clearly  be  controlled  by  a  direction  in  the  will  that  the  legacy 
should  vest  on  the  testator's  death :  thus,  in  a  modem  case, (A;)  the  testa* 
tor  gave  legacies  charged  on  his  real  estate  to  his  two  daughters,  "  Ae 
same  to  vest  in  them  immediately  on  my  decUh^  but  to  be  paid  on  their 
attaining  their  ages  of  twenty -one  years,  and  the  interest  thereof  in  the 
meantime  to  be  applied  in  their  maintenance  and  education.'^  The 
daughters  both  died  infants ;  and  it  was  contended  that  the  legacies,  as 
against  the  real  estate,  must  sink  for  the  benefit  of  the  devisee :  bat 
Sir  John  L^ch,  V.  C.,  held  that  this  was  prevented  by  the  express 
direction  that  the  legacies  should  vest  on  the  death  of  the  testator ;  and, 
therefore,  that  the  personal  representatives  of  the  daughters  were  enti- 
tled to  the  legacies.(Z) 

OF  CONDITIONAL  LEGACIBS. 

One  sort  of  conditional  legacy  has  thus  been  considered,  viz.,  where 
the  condition  is  that  the  legatee  shall  be  alive  at  a  particular  period. 
It  remains  to  notice  this  species  of  legacy  generally. 

A  conditional  legacy  is  defined  to  be  a  bequest  whose  existence  de- 
pends upon  the  happening  or  not  happening  of  some  uncertain  event^ 
by  which  it  is  either  to  tfie  place  or  to  be  aefeated.(m) 

No  precise  form  of  words  is  necessary,  in  order  to  create  conditions 
in  wills ;  but,  whenever  it  clearly  appears  that  it  was  the  testator's  intent 
to  make  a  condition,  that  intent  shall  be  carried  into  efrect.(n) 

In  the  case  of  TatiersaU  v.  Howell^ip)  a  legacy  was  ffiven  provided 
the  legatee  changed  his  course  of  life,  and  gave  up  all  low  company 
and  firequenting  public  houses ;  and  Sir  W.  Grant  held  that  this  was 
a  condition  such  as  the  court  would  carry  into  efiect,  and  directed  the 
master  to  inquire  whether  the  legatee  had  discontinued  to  frequent  pub- 
lic houses,  keeping  low  compan  v,  &c. 

So,  in  Dusian  v.  Dustan^ij^)  the  executors  were  reqiured  by  the  will 


(i)  Marsh  y.  Wheder,  2  Edw.  Ch.  Rep.  163 ;  1  Roper  on  L^.,  ch.  9  ; 
Paige*8  Ch.  Rep.  33 ;  Harrii  v.  Fly^  7  id.  429 ;  Sweet  y.  Chase,  2  Ck>mj 


BirdsaU  y.  Eetdeit,  I 
GomBt  73. 
Q)  Brown  y?  WwAer,  2  Y.  and  C(^.  C.  0. 134,  138. 

%)  Waikins  y.  Cheek,  2  Sim.  and  Sto.  199.  O)  Wms.  on  Exrs.  1129. 

(m)  1  Rop.  Leg^.  (3d  ed.)  646 ;  Wms.  on  Exra.  1132.  See,  alao^  TbrriB  y.  The  IMMc  Adm-'r^ 
4  Bradf.  Sorr.  Rep.  246 ;   Caw  y.  Bobinson,  I  Seld.  126. 

In)  Wms.  on  Exra.  1132  ;  Bamuo  y.  Madaut  2  Johns.  145. 
o)  2  Meriy.  26.  (p)  I  Paig«,  609. 
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of  the  testator  to  paj  to  the  legatee  aDnuallj  $200,  and  also  one-fifth 
of  the  testator's  estate,  in  case  the  legatee  should  refrain  from  vicions 
habits,  and  conduct  himself  with  sobriety  and  good  morals.  About 
two  years  after  the  testator's  death,  the  legatee  filed  his  bill  against  the 
executors,  insisting  that  he  had  reformed,  and  claiming  the  payment  of 
his  share  of  the  estate.  The  defendants  had  refused  to  pay  over  to  the 
complainant  his  one-fifth  of  the  estate,  not  being  satisfied  of  his  com- 
plete reformation.  The  provision  in  the  will  was  supported,  and  as  the 
complete  reformation  of  the  legatee  was  not  distinctly  proved,  and  a 
sufficient  time  had  not  elapsed  between  the  death  of  the  testator  and 
the  filing  of  the  bill  to  enable  the  executors  to  form  a  sound  opinion 
8S  to  the  permanency  of  the  legatee's  good  conduct,  it  was  held  that 
the  executors  were  right  in  refusing  to  place  the  whole  property  in  his 
hands  at  that  time,  and  it  was  referred  to  a  master  to  ascertain  and 
report  whether  there  had  been  such  a  permanent  reformation  in  his 
character  and  habits  as  to  entitle  him  to  receive  the  whole  amount  be- 
queathed to  him,  at  that  time. 

Conditions  are  subject  to  the  well  known  division  into  conditions 
precedent  and  conditions  subsequent.  When  a  condition  is  of  the 
former  sort,  the  legatee  has  no  vested  interest  till  the  condition  is  per- 
formed :  when  it  is  of  the  latter,  the  interest  of  the  legatee  vests  in  the 
first  instance,  subject  to  be  divested  by  the  nonperformance  or  breach 
of  the  condition.(;) 

LBQAOIBS  TO  EXECUTORS.       ^ 

Omitting  all  discussion  of  the  subjects  of  the  construction  of  condi- 
tional legacies ;  of  conditions  impossible,  illegal  or  repugnant,  or  in 
restraint  of  the  spending  of  the  legacy ;  of  the  performance  of  condi- 
tions, whether  precedent  or  subsequent ;  of  conditions  to  prevent  the 
contesting  of  tne  will,  in  restraint  of  marriage,  &c.,  as  tending  to  en- 
large this  work  beyond  its  proper  limits ;  it  is  still  deemed  expedient, 
in  connection  with  the  present  topic,  to  advert  to  the  rules  laid  down 
with  respect  to  legacies  given  to  executors. 

"  Where  legacies  are  given  to  persons  in  the  character  of  executors, 
and  not  as  marks  of  personal  regard  only,  such  bequests  are  considered 
to  be  given  upon  an  implied  condition,  viz:  that  the  parties  clothe 
themselves  witn  the  character,  in  respect  to  which  the  oenefits  were 
intended  for  them.  'Nothing  is  so  cfear,'  said  Lord  Alvanley  in  Har- 
risen  v.  Rowley ^{r) '  as  that  if  a  legacy  is  given  to  a  man  as  executor, 
whether  expressed  to  be  for  care  and  pains  or  not,  he  must,  in  order  to 
entitle  himself  to  the  legacy,  clothe  himself  with  the  character  of  ex- 
ecutor.' 

"  In  order  to  make  a  proper  application  of  this  rule,  two  inquiries 
are  necessary:  First,  when  shall  a  legacy  be  regarded  as  given  to  a  man 
in  the  charactenof  executor  f  Secondly,  what  shall  be  a  sufficient  assump- 
tion of  the  character  of  executor  to  entitie  the  legatee,  when  a  legacy 
is  so  given  ? 

''  First,  when  a  legacy  shall  be  regarded  as  given  to  a  legatee  in  the 
character  of  executor,  the  presumption  is,  that  a  legacy  to  a  person 

iSt)  Wins,  on  Ezra.  1132.  (r)  4  Vea.  216. 
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appointed  executor,  is  given  to  him  in  that  charactor,  and  it  is  on  him 
to  show  something  in  the  nature  of  the  legacy,  or  other  circumstances 
arising  on  the  will,  to  repel  the  presumption. 

"But  this  presumption  will  be  rebutted  if  it  should  appear,  either 
from  the  language  oi  the  bequest^  or  from  the  &ir  construction  of  the 
whole  will,  that  a  bequest  to  a  person  who  is  named  executor,  is  given 
to  him  independently  of  that  character;  and  then  the  legatee  wuL  be 
entitled  to  receive  the  legacy,  whether  he  accepts  the  office  or  not 

"  Secondly,  what  shall  be  a  sufficient  assumption  of  the  character  of 
executor  to  entitle  a  legatee,  when  a  legacy  is  given  to  him  in  that 
character?  If  the  legatee  prove  the  will,  with  an  intention  to  act  under 
it,  that  will  be  a  sufficient  performance  of  the  condition ;  or,  if  he  une- 
quivocally manifest  an  intention  to  act  in  the  executorship,  as  by  givins 
oirrctions  about  the  funeral  of  the  testator,  and  be  prevented  by  deatfi 
from  fruther  entering  upon  his  office,  that  will  also  be  a  performance 
of  the  condition.(s) 

'*  But  the  conduct  of  an  executor  after  proving  the  will,  may  be  such 
as  to  demonstrate  that,  instead  of  a  bona  fide  intention  to  execute  the 
trusts,  he  procured  probate  as  a  means  of  enabling  him  to  violate,  in 
the  grossest  manner,  the  confidence  reposed  in  him  by  the  testator.  In 
such  a  case,  the  mere  act  of  proving  the  will  cannot  entitle  bim  to  the 
legacy  meant  for  him."(Q 

Morris  v.  KeniUfi)  was  a  case  under  the  present  head,  and  was,  in  some 
respects,  peculiar.  There  the  testator  appointed  the  defendant  an  eX' 
ecutor  of  his  will,  and  accompanied  the  appointment  with  a  bequest  in 
these  words—"  hereby  giving  my  said  executor  ten  thousand  dollars 
for  his  care  and  trouble  in  executing  that  office."  The  widow  of  the 
testator,  who  was  named  an  executnx,  proved  the  will  and  took  out 
letters  testamentary.  The  defendant,  from  apprehensions  of  great 
trouble  in  executing  the  will,  and  also  of  the  inadequacy  of  the  estate  to 
discharge  the  legacy  to  him,  at  first  resolved  not  to  undertake  the  trust 
In  consequence,  expenses  were  incurred  to  the  amount  of  $4,000,  in 
the  employment  of  a  professional  person  as  agent  to  attend  to  the  affidrs 
of  the  estate ;  such  assistance  being  absolutely  necessary.  Subsequently 
the  widow,  becominff  dissatisfied  with  the  agent,  prevailed  upon  the 
defendant  to  act  in  the  business,  and  he  accordingly  qualified  as  exec- 
utor, and  entered  upon  the  active  duties,  taking  charge  of  and  managing 
the  afiairs  o^  the  estate.  A  balance  of  money  which  had  remained  in 
his  hands  he  claimed  a  right  to  retain,  towards  payment  of  the  legacy 
of  $10,000. 

The  bill  was  filed  against  him  by  the  widow  and  son  of  the  testator, 
who  were  the  principal  devisefis  under  the  will,  for  an  account ;  and 
they  insisted  that  the  defendant  had  no  right  to  retain  for  the  whole  of 
his  legacy.  On  a  reference  to  a  master,  he  allowed  $6,000  to  the  de- 
fendant, being  the  balance  of  the  legacv,  ^[ler  deducting  the  sum  paid 
to  the  agent  To  this  report  the  defendant  excepted,  because  the  mas- 
ter had  not  allowed  him  the  whol^  sum  of  $10,000,  and  there  was  an- 
other exception  for  disallowance  of  interest. 

{s)  Wms.  on  Ezra.  1162-3,  and  oases  cited.  ify  Wms.  on  Exr&  1157. 

(«)  2  Bdw.  Chan.  Bep.  1T5. 
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The  question  in  the  case  was  whether,  under  the  circumstances,  there 
fiihould  oe  a  deduction  from,  or  an  apportionment  of,  the  executor's 
l^acy.  In  none  of  the  previous  cases  had  an  abatement  or  apportion- 
ment, according  to  the  services  rendered,  been  made  a  question. 

It  was  concluded  that,  where  a  legacy  to  an  executor  is  given  in  ex- 
press terms,  for  care  and  trouble  in  executing  the  office,  and  to  one  of 
several  executors,  and  this  one  delays,  and  for  a  time  refuses  to  act, 
nrher^by  the  estate  is  put  to  additional  expense  for  services  which  the 
executor  was  expected  to  perform,  and  for  which  the  legacy  was  given, 
a  court  of  equity  ifhould  interfere  to  lessen  the  amount  of  his  legacy, 
by  charging  him  with  what  may  fairlv  be  considered  the  additional 
expense  Drought  upon  the  estate  by  such  delay  or  refusal ;  and  that  the 
present  defendant  was  chargeable  with  the  value  of  the  Services  per- 
formed by  the  a^nt,  which  were  within  the  province  of  the  executor, 
and  could  equaUy  as  well  have  been  performed  by  the  defendant  in 
that  capacity,  but  not  for  the  value  of  the  services  rendered  by  the 
agent  in  his  professional  character,  for  legal  advice,  and  consequently 
not  within  the  scope  of  the  executor's  duties;  and  that,  in  ascertaining 
upon  this  principle  the  sum  to  be  deducted  from  the  defendant's  legacy, 
regard  should  be  had  to  the  amount  of  the  latter,  and  to  the  whole 
service  which  the  executor  was  to  perform,  so  that  the  allowance  for 
the  agent's  services  for  the  time  he  was  employed,  and  the  inrportance 
of  his  acts,  might  not  appear  disproportionate  to  the  whole  of  the  ser- 
vices which  were  expected  of  the  executor  for  the  compensation  of  ten 
thousand  dollars. 

In  conclusion,  it  may  be  mentioned  that,  where  personal  property  is 
bequeathed  to  executors  as  trustees,  the  probate  of  the  will  is  an 
acceptance  of  the  tru8t(t;) 

OF  OUMULATIVB  LBaACIBS. 

The  subject  of  cumulative  legacies  is  entitled  to  a  passing  notice. 
Legacies  are  said  to  be  cumulative,  as  contra-distinguished  from  such  as 
are  merely  repeated.  Where  the  testator  has  twice  bequeathed  a  leg- 
acy to  the  same  person,  it  becomes  a  question  whether  the  legatee  be 
entitled  to  both,  or  only  one — i.  e.,  whether  the  second  legacy  shall  be 
regarded  merely  as  a  repetition  of  the  prior  bequest,  or  whether  it  shall 
be  construed  as  an  additional  bounty,  and  cumulative  to  the  former 
benefit.  On  this  point,  the  intention  of  the  testator  is  the  rule  of  con- 
fitruction.(u;) 

The  general  rule  on  this  subject,  from  a  review  of  the  numerous 
cases,  appears  to  be  that  where  the  same  specific  time,  or  the  same  sum 
is  repeated  in  the  same  writing,  the  legatee  can  claim  the  benefit  of  one 
legacy  only.  The  latter  bequest  is  held  to  be  a  substitution,  and  they 
are  not  ta^en  cumulatively,  unless  there  be  some  evident  intention 
that  they  sheuld  be  so  considered ;  and  it  lays  with  the  legatee  to  show 
that  intention,  and  rebut  the  contrary  presumption.  Where  two  leg- 
acies of  quantity  of  unequal  amount  are  given  to  the  same  person,  in 
the  same  imirumentj  the  one  is  not  merged  in  the  other,  but  the  latter 

(v)  Jfucklow  T.  FuUtTf  Jacob,  198;  Wma  on  Bzn.  1168.        {w)  Wms.  on  Bzre.  1160. 
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shall  be  legarded  as  cumiilatiye,  and  the  legatee  is  entitled  to  both. 
And  where  two  bequests  aie  in  different  instnunentSi  as  by  will  in  the 
one  case,  and  by  a  codicil  in  the  other,  whether  of  eqnal  or  nneqnal 
amounts,  the  presumption  is  in  &Tor  of  the  legatee,  and  the  burthen  of 
contesting  that  presumption  is  cast  upon  the  executor.  The  presump- 
tion either  way — whether  against  the  cumulation,  because  the  lega^  is 
repeated  in  the  same  instrument,  or  whether  in  favor  of  it,  because  the 
legacy  is  by  different  instruments — ^is  liable  to  be  controlled  and  repelled 
by  internal  evidence,  and  the  circumstances  of  the  caae»(x) 

OF  THE  SATISFACnON  OF  DEBTS  BY  LEGACIEa 

It  is  a  rule  established  in  the  courts  of  equity,  that  where  a  debtor 
bequeaths  to  his  creditor  a  legacy  equal  to  or  exceeding  the  amount 
of  his  debt,  it  shall  be  presumed,  in  tne  absence  of  any  intimation  of  a 
contrary  intention,  that  the  legacy  was  meant  by  the  testator  as  a  salas- 
fkction  of  the  debt.  This  rule,  however,  though  it  has  long  prevailed, 
has  met  with  the  censure  of  several  eminent  judges,  and  tne  courts 
have  inclined  to  lay  hold  of  any  minute  circumstances  whereupon  to 
ground  an  exception  to  it. 

Thus,  the  presumption  of  satisfiftction  shall  not  be  made,  where  the 
debt  was  not  contracted  till  after  the  making  of  the  will — ^for  the  testa- 
tor could  not  have  intended  by  the  legacy  to  have  satisfied  a  debt  which 
did  not  then  exist  ;(y)  nor  wnere  the  debt  is  due  upon  a  current  ac* 
count — ^for  the  state  of  the  accoimt,  and  on  whose  side  the  balance  la^, 
might  be  unknown  to  the  testator  ;(z)  nor  where  the  debt  was  upon  abdl 
of  exchange,  or  other  negotiable  security — for  the  debt  might  have  been 
transferrea  to  a  stranger  by  the  legatee  passing  away  the  instrument  (a) 

Again,  an  express  devise  for  the  payment  of  debts  and  legacies,  the 
creation  of  a  fund  for  the  payment  of  debts,  and  a  charge  of  the  legacy 
upon  that  fund — if  the  legacy  be  uncertain,  and  made  to  depend  on  a 
contingency — ^if  the  payment  of  a  legacy  be  postponed  by  tiie  will  to 
a  time  subsequent  to  that  at  which  the  debt  is  due  and  payable ;  or  if 
the  debt  be  due  at  the  time  of  the  testator's  death,  and  the  legacy  be 
not  made  payable  immediately,  but  at  some  future  time,  are  each  cases 
in  which  a  legacy  wiU  not  be  considered  as  a  satisfaction  of  the  testa- 
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(x)  De  WiU  y.  Tales,  10  Johna.  Bep.  166. 

(V)  Where  A  was  bound  bj  bond  to  paj  B,  during  her  lifetime,  an  annuity  of  $1,(H)0,  and 
at  the  time  of  the  decease  of  B,  the  sum  due  upon  the  bond  was  $4,000,  it  ufcu  hdi  that  A 
was  not  entitled  to  recoyer  an  unsettled  demand  of  $1,500  agaiost  the  estate  of  B,  notwith* 
standing  that  the  bond  had  been  canoelled,  in  pursuance  c^  a  direction  in  the  will  of  B  that 
it  should  be  so  cancelled,  on  the  payment  by  A.  of  $1,600 — the  testamentaiy  proyiaions  in 
relation  to  the  bond  being  considered  not  as  a  legacy,  but  as  a  proposition  of  a  settlement 
of  all  claims  and  demands  between  A  and  B — and  it  was  holden  that  A  was  not  entitled  to 
recoyer,  eyen  for  demands  arising  after  the  making  of  the  will.  Parol  proof  of  the  intention 
of  the  testator  may,  in  such  cases,  be  resorted  to,  not  to  giye  a  construction  to  the  language 
of  the  will,  but  to  proye  circumstances  whereon  to  found  inferences  or  presnmptioDs.  WIr 
liams  y.  Crary,  4  Wtnd.  443-4.  ^ 

(«)  Howeyer,  in  Williams  y.  Cmry,  (8  Cowen,  246,)  it  was  held  that  a  general  bequest  of 
a  sum  of  money  to  a  debtor,  equal  to,  or  exceeding  the  debt  due,  though  it  stand  in  an  un- 
liquidated account,  is  a  satisfaction  if  it  appear,  either  on  the  face  of  the  will  or  by  eyidenoe 
aliunde,  to  be  so  intended. 

(a)  Wma.  on  Bxra.  1167-S. 
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tor's  debt  ;{b)  and  where  the  legacy  is  of  less  amount  than  the  debt,  it 
shall  not  be  deemed  a  part  payment  or  Bati8faction.(c^ 

This  subject  was  discussed  by  the  Supreme  Court  in  the  case  of  Wil- 
Hams  V.  Crary^  surviving  executor,  <fcc.,(cf)  and  Chief  Justice  Savage  came 
to  the  conclusion  that  the  exceptions  to  the  rule  are  so  numerous,  that 
the  rule  should  be  stated  differently,  to  wit.,  that  a  legacy  shall  not  be 
deemed  a  satisfaction  of  the  pre-existing  debt,  unless  it  appears  to  have 
been  the  intention  of  the  testator  that  it  should  so  operate.(c) 

Again,  where  the  plaintiff  sued  the  executors  for  board  of  a  third 
person,  which  the  testator  had  agreed  to  pay,  it  was  held  that  a  legacy 
left  by  the  testator  to  the  wife  of  the  plaintiff,  exceeding  the  amount  of 
the  claim,  was  not  a  satis&ction  of  the  debt.(/) 

"  Again,  a  legacy  of  a  specific  chattel,  however  great  its  value,  will 
not  be  a  satisfaction  of  a  deot,  unless  the  testator  bequeaths  it  with  such 
condition  expressed,  and  the  legatee  accepts  it  by  way  of  satisfaction. 

'^  It  is  said,  that  a  legacy  shall  in  all  cases  be  construed  as  a  satis- 
faction, in  case  there  be  a  deficiency  of  assets."(gr) 

OF  A  LEGACY  BY  A  CHEDITOR  TO  HIS  DEBTOK. 

Where  a  creditor  bequeaths  a  legacy  to  his  debtor,  and  either  does 
not  notice  the  debt,  or  mentions  it  in  such  a  manner  as  to  leave  his 
intentions  doubtful,  and  afler  his  death  the  securities  for  the  debt,  if 
any  exist,  are  found  uncancelled  among  the  testator's  property,  the 
courts  of  equity  do  not  consider  the  legacy  to  the  debtor  as  necessarily, 
or  even  prima  facie,  a  release  or  extinguisnment  of  the  debt,  but  require 
evidence  clearly  expressive  of  the  intention  to  release ;  and  if  such  in- 
tention does  not  appear  clearly  expressed  or  implied  on  the  face  of  the 
will,  evidence  from  other  sources  will  be  admitted.(A) 

"  In  the  present  case,"  says  Vice  Chancellor  Mcuoun,  in  Stagg  v. 
Beehman  and  others,  executors  of  Rutgers,  deceased,{^)  "the  evidence  of 
such  intention  is  wanting,  and  the  contrary  is  plainly  inferable.  The 
amount  of  bounty  is  fixed  in  the  shape  of  a  pecuniary  legacy  of  one 
thousand  dollars ;  an  advance  of  five  hundred  dollars  afterwards  takes 
place ;  a  note  is  given  for  it ;  this  note  is  kept  in  the  testator's  posses- 
sion uncancelled ;  and  in  the  last  codicil,  nothing  appears  to  show  an 
intention  to  increase  the  bounty  beyond  what  was  originally  contem- 
plated ;  such,  however,  will  be  the  effect,  provided  the  complainant 
can  retain  the  sum  advanced,  and  also  receive  the  benefit  of  the  whole 

(&)  Edden  y.  Dtni,  2  Gill  and  JohnB.  186.  A  derise  of  lands  to  a  creditor,  though  it  be 
greater  in  value  than  the  amount  of  the  debt,  does  not  extinguish  a  debt  or  claim  which  he 
has  against  the  testator.  Partridge's  adm^W  ▼.  Partridge,  2  Harr.  and  Johns.  63 ;  Ovnngs  r. 
Owings,  1  Harr.  and  Gill,  484;  EaUm  v.  BenUm,  2  Hill,  676. 

(c)  Crannur's  case,  2  Salk.  608 ;  Oraham  y,  Graham^  I  Ves.  sen.  363 ;  WiUiam$  ▼.  Oraryf 
4  Wend.  449,  per  Savage,  Gh.  J. 

(4)  6  Cowen,  368,  8  id.  216,  and  4  Wend.  449. 

(e)  12  Wend.  68.    See,  also.  Id.  349 ;  Eaton  v.  Benion,  S  Hin,  6t6. 
f)  MuXheron's  ex:r8  y.  QiXiespie^  12  Wend.  349. 
0  Toller,  337. 

Jji  1  Rop.  Leg.  (3d  ed.)  61 ;  Wms.  on  Exrs.  1173,  and  cases  oited ;  Clarke  v.  Bogaardua^ 
IS  wend.  67;  iSftay^  y.  .&efeman,  2  Bdw.  Oh.  Rep.  89 ;  (72arAw  y.  .B^yordw,  Id. 317 ;  RickeU 
T.  IMngeioT^  2  John.  Oaa.  98. 

(0  2  £dw.  Ch.  Bep.  92. 
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orignial  beqooi;  taking  the  BoCeaaBdunumi^g 
are  ail  cbcniittCasoes  voidi  ckarij  indicaie  thai 
the  adraooe  dioiild  lanain  as  a  debt  agaiisst  hs  arptfrr,  and  be  Re- 
dacted aiidielaiiiedbT  bis  exeeotors.  ThistheTbaTeaE^bstodoL^j) 

The  win  aatborizea  the  executors  at  their  discretkn  to  cumpumi 
debts,  where  the  debtors,  from  misfortoiie  ex*  oiheraiseu  migbt  be  ar- 
able to  paj ;  <^,  if  bis  ezecatois  tboogbt  it  just,  to  fivbear  soii^  sodi 
dditora  ai.togBther,    And  the  Tioe-chaiicell<M-  held  that  the  exccuion 
coald  not  rdease  this  debt,  and  paj  the  leaacjr  under  that  proTiaioa : 
He  savs^  ^  the  daose  in  the  will  aalhorizing  the  executivs  to  com- 
poana  with  any  of  the  debtorB  to  the  estate,  and  to  fixbear  saii^  aho- 
getber,  is  not  efficient  to  wanant  a  coDtranr  oo&diisioii.    It  does  not 
go  to  the  extent  of  releasing  the  debtors^    It  ^ows  the  homace  and 
bei»eT<dent  feelings  of  the  testator  towards  those  who  migbt  be  poor 
and  nnfortnnate ;  and  althoagb  the  complainant  mar  be  of  that  dasB^ 
(as  it  was  conceded  that  be  was,)  still  the  executors  would  baidlr  be 
justified,  under  their  discretionary  power,  in  sufierii^  the  of^NHtonity 
to  pass  of  realizing  this  debt,  by  a  non-exercise  of  thdr  right  to  re.ain 
ana  deduct  the  amount  of  the  note  and  interest  out  of  the  l^acv." 

^*  Where  a  testator  recites  that  a  legatee  is  indebted  in  acertam  sum, 
ibat  recital  binds  the  l^atee,  except  in  case  of  a  clear  mistake  d 
figurea''(A) 

Where  a  legatee  is  indebted  to  the  testator,  the  executor  may  retain 
the  l^acy,  eiwer  in  part  or  full  satis&ction  of  the  debt,  by  way  of 
0etK)flr(O 

And  so  much  of  such  debt  as  can  be  collected  by  the  executor,  in- 
cluding the  interest  due  at  the  testator's  death,  is  to  be  considered  and 
treatea  as  a  part  of  the  capital  of  the  estate,  and  must  be  apportioned 
and  distributed  accordingly .(m) 

The  rule  is,  that  if  a  legaicy  be  left  to  a  testator's  debtor,  the  debt 
shall  be  deducted  from  the  lega^^,  for  the  legatee's  demand  is  in  respect 
to  the  testator's  assets,  without  which  the  executor  is  not  liable,  and, 
therefore,  the  legatee  in  such  case  is  considered  by  a  court  of  equity 
to  haye  so  much  of  the  assets  already  in  his  hands  as  the  debt  amounts 
to,  and  consequently  to  be  satisfied  pro  tanto,  for  there  can  be  no  pre- 
tence to  say,  because  the  testator  gives  a  legacy  to  his  debtor,  it  is  an 
argument  to  show  that  the  testator  meant  to  remit  the  debt{n) 

In  Clarke  v.  Bogardu8,{o)  the  testatrix  gave  to  her  daughter  a  legacy 
of  $760  as  an  evidence  of  her  love  and  s^ection,  and  directed,  in  case 
of  the  death  of  the  daughter,  that  the  same  be  paid  to  her  children,  or 
to  their  legal  representatives.  The  husband  of  the  daughter  was  in- 
debted to  the  testatrix  on  a  bond,  conditioned  for  the  payment  of  $250 
annually  to  the  obligee  during  her  natural  life.  On  the  &ce  of  the 
will,  neither  the  husband  nor  the  bond  in  question  were  mentioned, 
and  it  was  held  that  the  legacy  was  not  a  satisfaction  of  the  debt  due 
the  testatrix.     "  The  legacy,"  said  the  court,  "  is  given  to  the  daughter 

U)  "J^  ▼•  ^ood^  3  P.  Wms.  128;  Rankin  r.  Barnard,  5  MacL  B.  32.'' 

\k)  *'Jiobinion  t.  Bramby^  6  Mad.  348."    Wms.  on  Exn.  1174. 

(0  Wdm.  on  Exia.  1174.  .     (m)  Smith  y.  Ktamcy^  2  Barb.  Oh.  Bep.  533. 

(n)  ToU.  838 ;  12  Wend.  69.  (o)  12  Wend.  67. 
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of  tbe  testatrix,  not  as  the  extinguishment  of  a  debt,  but  as  evidence 
of  the  love  and  affection  of  the  testatrix  to  a  daughter  who  was  well 
provided  for,  and  in  case  of  her  death,  to  her  children  and  their  repre- 
sentatives, as  if  she  intended  that  the  Tiusband  should  have  no  control 
over  it."(p) 

At  law,  a  testamentary  act  cannot  operate  as  a  release  of  a  debt 
owing  to  the  testator.(g')  By  statute,(r)  as  has  already  appeared  in 
connection  with  the  subject  of  the  inventory,(5)  the  discharge  or  be- 
quest in  a  will  of  any  debt  or  demand  of  the  testator,  against  any  ex- 
ecutor named  in  his  will,  or  against  any  other  person,  shall  not  be  valid 
as  against  the  creditors  of  the  deceased ;  but  shall  be  construed  only 
as  a  specifio  bequest  of  such  debt  or  demand ;  and  the  amount  thereof 
shall  be  included  in  the  inventory  of  the  credits  and  effects  of  the  de- 
ceased, and  shall,  if  necessary,  be  applied  in  the  payment  of  his  debts; 
and  if  not  necessary  for  that  purpose,  shall  be  paid  m  the  same  manner 
and  proportion  as  other  specific  legacies. 

With  respect  to  the  effect  of  appointing  a  debtor  to  be  executor,  it 
has  also  already  appeared,  in  connection  with  the  subject  of  the  inven- 
tory,(/)  that  by  statute, (w)  the  naming  of  any  person  executor  in  a  will 
shall  not  operate  as  a  discharge  or  bequest  of  anj^  just  claim  which  the 
testator  had  against  such  executor,  but  such  claim  shall  be  included 
among  the  credits  and  effects  of  the  deceased  in  the  inventory,  and  such 
executor  shall  be  liable  for  the  same  as  for  so  much  money  in  his  hands 
at  the  time  such  debt  or  demand  becomes  due ;  and  he  snail  apply  and 
distribute  the  same  in  the  payment  of  debts  and  legacies,  and  among 
the  next  of  kin,  as  part  of  the  personal  estate  of  the  deceased. 

The  revisers,  in  their  note  to  this  section,  sufficiently  explain  its  ob- 
ject, and  the  defects  and  mischiefe  in  the  old  law  which  it  was  intended 
to  remedy  and  prevent.  They  say  as  follows :  "  The  debt  of  an  ex- 
ecutor is  now  liable  to  creditors,  and  in  some  cases  to  legatees;  but 
when  not  required  for  these  purposes,  it  is  discharged  or  belongs  to  the 
executors,  and  is  not  to  be  distributed  among  the  next  of  kin  unless  it 
appear  on  the  face  of  the  will  that  the  testator  did  not  intend  to  dis- 
charge the  debt.(r;)  Few  persons  are  aware  of  this  rule ;  and,  as  well 
to  avoid  the  disputes  that  arise,  as  to  establish  what  is  believed  a  just 
rule,  this  section  is  copied  substantially  &om  the  Jaws  of  Maryland, 
Since  an  allowance  is  made  to  executors(t(;)  for  their  services,  the  reason 
of  the  old  rule  has  ceased.  The  case  of  Gardner  v.  Miller{x)  shows 
how  strongly  the  Supreme  Court  leans  against  that  rule."(y) 

CREDITOR  EXECUTOR. 

A  creditor  who  is  appointed  executor  or  administrator,  as  has  also 
already  been  seen,  cannot  retain  any  part  of  the  property  of  the  de- 
censed  in  satisfi^ion  of  his  own  debt  or  claim,  until  it  shall  have  been 

(p)  See,  al80^  Clarke  v.  Bagardus,  2  Edw.  Ch.  Rep.  387. 

{q)  Ram.  on  Aaaets,  469;  Stoffg  y.  Beekman,  2  Sdw.  Gh.  Rep.  91. 

(rj  2  R.  S.  84,  sec.  14;  3  R.  8.  (5th  ed.)  171.  («)  Ante,  p.  271. 

(0  AfUe,  p.  271;  See,  also^  Decker  v.  MUkr,  2  Pidge,  149. 

a)  2  R.  &  84,  eec.  13 ;  3  R.  S.  (6th  ed.)  271.  (v)  2  Oowen's  Rep.  809. 

[ttf)  See  poet,  ch.  12.  (s)  19  Johni.  Rep.  88. 

r)  3  R.  Mid  or.  S.,  App.  640. 
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proved  to,  and  allowed  by,  the  surrogate ;  and  such  debt  or  claim  is 
not  entitled  to  any  preference  over  others  of  the  same  claa8;(9) 

OF  THE  ADBMPTIO;^  OF  SPECIFIC  LBGACIEa 

The  subject  of  the  ademption  of  legacies  is  next  to  be  considered. 
The  general  rule  is  that,  in  order  to  complete  the  title  of  a  specific  1^- 
atee  to  his  legacy,  the  thing  bequeathed  must,  at  the  testator's  death, 
remain  in  specie,  as  described  in  the  will ;  otherwise,  the  legacy  is  con- 
sidered as  revoked  by  ademption.  For  instance,  if  a  legacv  be  of  a 
specified  chattel  in  possession,  as  of  a  Rold  chain,  or  a  bale  of  wool,  or 
a  piece  of  cloth,  the  legacy  is  adeemed  not  only  by  the  testator's  sell- 
ing or  otherwise  disposing  of  the  subject  in  his  lifetime,  but  also  if  he 
should  change  its  form  so  as  to  alter  the  specification  of  it,  as,  if  he 
should  convert  the  gold  chaiii  into  a  cup,  or  the  wool  into  cloth,  or 
make  the  piece  of  cloth  into  a  garment,  the  legacy  shall  be  adeemed.(a) 
And  if  a  specific  legacy  does  not  exist  at  the  death  of  the  testator,  it  is 
adeemed.  And  this  rule  prevails  without  regard  to  the  intention  of 
the  testator,  or  the  hardship  of  the  csae.{b) 

It  must  here  be  observed  that  the  rule  of  ademption  does  not  apply 
to  demonstrative  legacies,  t.  e.,  to  legacies  of  so  much  money  with  raer- 
ence  to  a  particular  fiind  for  payment,  as,  for  instance,  legacies  given 
out  of  a  particular  stock,  or  debt,  or  term ;  for,  although  the  particular 
fund  be  not  in  existence  at  the  testator's  death,  the  legatees  will  be  en- 
titled to  satis&ction  out  of  the  general  estate.(c)  A  change  of  the  subject 
matter  of  a  legacy  into  a  different  fund,  does  not  defeat  the  beque3U(ci) 

So,  where  the  testator,  being  the  owner,  at  the  time  of  making  his 
will,  of  a  bond  for  six  thousand  dollars,  by  his  will  directed  the  same 
to  be  collected  and  divided  three  years  after  his  decease;  and  gave  and 
bequeathed  the  same  in  certain  different  specified  sums  to  various  leg- 
atees ;  and  afterwards,  the  obligors  in  the  bond  assigned  to  the  testa- 
tor a  certain  bond  and  mortgage  for  the  same  amount,  and  thereupon 
received  back  their  bond;  and  the  substituted  boud  and  mortgage 
remained  uncollected  among  the  assets  of  the  testator  at  the  time  of 
his  death ;  it  was  held  that  the  legacies  were  general,  and  were  not 
adeemed.(e) 

K  a  debt  specifically  bequeathed  be  received  by  the  testator,  the  leg- 
acy is  adeemed ;  because  the  subject  is  extinguished,  and  nothing  re- 
mains to  which  the  words  of  the  will  can  apply.  So,  a  partial  receipt 
by  the  testator  of  the  debt  specifically  bequeathed,  will  operate  as  an 
ademption  pro  UinioSJ)  Thus,  where  the  testator,  by  his  will,  be- 
queatned  to  his  grandchildren,  D.  H.  P.  and  J.  H.  P.,  me  proceeds  of  a 
bond  and  mortgage^  conditioned  for  the  pavmcnt  of  $8,000  which  he 
held  against  B.  and  S.,  and,  previous  to  his  death,  the  testator  com- 

(t)  2  B.  &  88,  aec  33;  3  B.  S.  (6th  ed.)  1*76;  Anie,  p.  394. 

(a)  WmB.  on  Bxn.  1189.    See,  alao^  WaUon  y.  WaUof^  7  Johns.  Ch.  Bep.  362. 

(h)  Beek^  dtc  y.  McGiBi$,  9  Barb.  Sup.  Ot.  Bep.  36. 

(e)  Wmi.  on  Bxn.  1189,  and  cases  cited;  DaugJUy  y.  SHUwtU,  1  Bradfl  Siirr.  Bep.  300. 

(d)  Churdner  y.  /VtnAip,  2  Barb.  Sup.  Ct. Bep.  83;  WaUon  y.  WtUtm^  7  John&  Oh.  R  268. 

{e)  J)mi4kly  y.  SHUwdl,  1  Bradf.  Surr.  Bep.  300.    See,  slso,  Blma  y.  Bart^  2  Halsted  Bep. 

414. 
(/)  Wms.  on  Ezxs.  1190-81,  sad  csios  cited. 
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menced  proceedings  for  the  collection  of  the  amount  due  upon  the  bond, 
which  resulted  in  a  sale  by  the  mortgagors  to  N.  Y.  of  a  part  of  the 
mortgaged  premises  for  the  sum  of  $5,000,  of  which  $1,T00  was  paid 
to  the  testator  and  receipted  on  the  mortgage,  and  the  balance  was  se* 
cured  bj  the  bond  of  N.  Y.  &  G.  Y.  for  ^,800,  payable  to  the  testa- 
tor, and  indorsed  by  him  as  a  payment  upon  the  mortgage ;  but  the 
lien  of  the  mortgage  upon  the  part  of  the  premises  purchased  by  N.  Y. 
-was  not  released,  and  the  testator  received  upon  the  bond  of  N.  Y.  & 
O.  Y.  the  sum  of  $1,641  during  his  lifetime :  it  was  held  that  the  leg- 
acy bequeathed  to  D.  H.  P.  and  J.  H.  P.  was  a  specific,  and  not  a  gen- 
em  pecuniary  legacy,  and  that,  to  the  extent  that  any  part  of  the  pro- 
ceeds of  the  bond  and  mortgage  were  used  by  the  testator  in  the  pay- 
ment of  debts  or  otherwise,  so  as  to  have  lost  their  separate  existence 
or  identity  as  such  proceeds,  the  legacy  was,  »ro  tanto,  adeemed ;  and 
that  the  surviving  legatee  was  not  entitled  to  be  reimbursed  out  of  the 
testator's  estate,  for  the  moneys  received  by  the  testator  upon  the  mort- 
gage, or  upon  the  bond  given  by  N.  Y.  &(3t.  Y.  It  was  held,  further, 
that  what  remained  due  upon  the  bond  of  N.  Y.  &  G.  Y.,  at  the  death 
of  the  testator,  was  the  proceeds  of  the  ori^nal  securities,  and  that  that 
sum  was  actually  still  due  upon,  and  secured  by  the  mortgage — the  bond 
of  N.  Y.  &  G.  V.  being  no  more  than  a  collateral  security  to  that 
amount ;  and  that  the  amount  due  upon  such  bond  passed  as  a  part  of 
the  specific  legacy .(gr) 

No  distinction  exists  with  respect  to  a  specific  legacy  of  a  debt  be- 
tween a  compulsory  and  a  voluntary  payment  of  it  to  the  testator — in 
other  words,  between  a  case  where  the  testator  himself  calls  in  a  debt 
which  he  has  bequeathed,  and  a  case  where  the  debtor,  unprovoked 
and  without  solicitation,  thinks  fit  to  pay  it.  And,  it  seems,  it  may  now 
be  considered  as  established  that  the  only  rule  to  be  adhered  to  in  de» 
termining  upon  the  ademption  of  a  specific  legacy,  is  to  see  whether 
the  subject  of  the  specific  bequest  remained  in  specie  at  the  time  of  th« 
testators  death ;  for  if  it  did  not,  then  there  must  be  an  end  of  the  be- 
quest ;  and  the  idea  of  discussing  what  were  the  particular  motives  and 
intention  of  the  testator  in  each  case,  in  destroymg  the  subject  of  th« 
bequest,  would  be  productive  of  endless  uncertainty  and  confiision.(A) 

When  stock  is  specifically  bequeathed,  and  it  does  not  wholly,  or 
does  only  in  part  exist  at  the  testator's  death,  the  legacy  will  either  be 
totally  or  partially  adeemed,  as  the  case  may  be.  Ana  it  is  said  that 
the  legacy  is  irretrievably  adeemed  by  the  sale  of  the  stock,  and  will 
not  be  revived  by  a  new  purchase  of  similar  stock  by  the  testator.(i^ 

But  no  ademption  will  take  place  when  the  stock  specifically  oe- 
queathed  is  exchanged  by  act  of  law.(/)  And  where  the  testator,  at 
the  date  of  his  will  in  1880,  had  one  hundred  shares  of  the  stock  of 
the  Firemen's  Insurance  Company,  and  by  his  will  he  bequeathed  ta 

(a)  Oardner  y.  Prmiup,  2  Barb.  Sap.  Ct.  Rep.  S8.  * 

(A)  Bumphhea  y.  ffumphriea,  %  Cox,  185 ;  Wma.  on  Bbui.  p.  lltl,  and  mm8  cited..  Qe^ 
alBO,  BiacktUm^  v.  BlacMane,  3  Watts'  Bep.  331. 

(t)  8m  Wma.  on  Exrs.  1193-^,  and  caaaa  cited.  See.  also,  D^  K^U^beck  t.  AMloit^  3  Kent. 
98;  Lcmgd^m  t.  Agtm'a  cxi'fv,  16  N.  T.  Rep.  9. 

0)  Wm8.0BSzn.  1193;  Wattoiiy.lfaikm,!  Johoa  Ch.  Bep^  283-^.. 
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his  wife  his  stock  in  the  Firemen's  Insurance  Company  ;  and  by  the 
mreat  fire  in  December,  1835,  the  stock  of  the  Firemen's  Insurance 
Comi  any  was  rendered  worthless,  the  whole  capital  stock  of  the  com- 
pany being  absorbed  by  the  losses  which  it  incurred ;  and  by  an  act  of 
the  legislature,  the  company,  with  other  insurance  companies,  waa 
authorized  to  call  upon  its  stockholders  to  fill  up  ite  capital  stock,  and 
the  testator  filled  up  but  forty  shares  of  his  stock,  and  sufiSered  the  re- 
mainder to  be  issued  to  others,  pursuant  to  the  provisions  of  the  act, 
and  he  owned  the  forty  shares  at  the  time  of  his  death ;  it  was  held  that, 
as  to  so  much  of  the  stock,  the  legacy  was  not  adeemed.(A;) 

As  to  ademption  of  specific  legacies  of  goods,  it  must  be  observed 
that,  where  the  disposition  of  the  subject  is  not  absolute,  the  legacy  will 
not  be  adeemed :  as,  where  a  testator  pawns  or  pledges  an  article  speci- 
fically bequeathed,  a  right  of  redemption  is  left  in  him,  and  passes  to 
the  legatee  at  his  death,  so  as  to  enable  him  to  call  on  the  executor  to 
redeem  and  deliver  it  to  him.(0 

By  statute,  as  has  heretofore  appeared  in  connection  with  the  sub- 
ject of  the  revocation  of  wills,  it  is  provided  that  a  conveyance,  settle- 
menty  deed  or  other  act  of  a  testator,  by  which  his  estate  or  interest  in 
roperty  previously  devised  or  bequeathed  by  him,  shall  be  altered, 
ut  not  wholly  divested,  shall  not  be  deemed  a  I'evocation  of  the  de- 
vise or  bequest  of  such  property ;  but  such  devise  or  bequest  shall  pass 
to  the  devisee  or  legatee  the  actual  estate  or  interest  of  the  testator 
which  would  otherwise  descend  to  his  heirs,  or  pass  to  his  next  of  kin 
unless,  in  the  instrument  by  which  such  alteration  is  made,  the  inten- 
tion is  declared  that  it  shall  operate  as  a  revocation  of  such  previous 
devise  or  becjuest  But  if  the  provisions  of  the  instrument  by  which 
such  alteration  is  made,  are  wnolly  inconsistent  with  the  terms  and 
nature  of  such  previous  devise  or  bequest,  such  instrument  shall  ope- 
rate as  a  revocation  thereof,  unless  such  provisions  depend  on  a  condi- 
tion or  contingency,  and  such  condition  be  not  performed  or  such  con- 
tingency do  not  happen.(m) 
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ALL  DBBTS  MUST  BE  PAID  BEFORE  ANY  LEGACIES  ARE  SATISFIED. 

Attention  is  now  to  be  given  to  the  payment  of  the  legacies.  It  is 
obvious  that,  as  the  whole  personal  estate  is  liable  in  the  hands  of  the 
executor  to  the  payment  of  the  debts  of  the  testator,  the  executor  must 
take  care  to  discharge  them  before  he  satisfies  any  description  of  legacy. 

There  is  no  distinction  in  this  respect  in  favor  of  specific  legacies. 
Henoe,  if  an  executor,  although  acting  bona  fide^  and  under  a  convic* 
tion  that  the  assets  are  amply  sufficient  for  the  payment  of  the  testa- 
tor's debts,  permits  specific  legatees  to  retain  or  possess  themselves  of 
the  articles  bequeathed  to  them,  he  will  be  answerable  for  the  value  of 

(k)  Biwent  t.  Havens  and  lOma,  1  SandC  Ch.  B«p.  824. 
(0  Wma.  on  Kzn.  1196. 

(m)  S  R.  &  66;  S  R.  S.  (6th  ed^  U6;  AnU,  pp.  128-9, 189.    See  Jkmgktff  v.  liSTMIiiea;  1 
tniL  Sun  Rtp.  800;  A4mm  t.ITAnm^  7  Paige,  Ot. 
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those  articles  with  interest,  if  there  should  ultimately  be  a  deficiency 
of  assets,  although  the  deficiency  should  be  occasioned  by  subsequent 
events  which  he  had  no  reason  to  anticipate;  and  the  court  will  direct 
an  account  to  be  taken  of  the  value  of  the  property  so  possessed  by  the 
legatees,  and  interest  to  be  computed,  unless  it  is  certiiin  that  the  as- 
sets will  ultimately  be  sufficient  to  pay  all  the  creditors.(n) 

Where  the  execut.ors,  having  notice  of  a  claim  against  the  estate  of 
their  testator,  proceeded  to  pay  some  of  his  debts  in  full,  and  to  make 
distribution  of  a  portion  of  his  estate  among  his  chiMren  and  legntecs ; 
and  afterwards  the  elaim  in  question  was  established,  whereby  tht^  es- 
tate turned  out  U)  be  insufficient  for  the  payment  of  all  the  claims 
against  it;  it  was  held  that,  though  the  executors  had  acted  in  good 
&ith,  tliey  were  nevertheless  liable  to  the  creditors  to  the  full  extent 
of  all  the  assets  of  the  deceased ;  and  that  the  payments  to  the  legatees 
and  next  of  kin  of  the  testator  should  be  disallowed.(o) 

With  respect  to  contingent  debts,  a  question  of  great  importance  for- 
merly existed :  namely,  whether  an  executor  could  safely  malce  pay- 
ment of  legacies,  or  deliver  over  a  residue,  where  there  was  an  out- 
standing covenant  of  the  testator  (or  bond  with  a  condition  or  the  like) 
which  had  never  yet  been  broken,  and  which  might  or  might  not  be 
broken  theceafter.  Under  the  tttivised  Statutes,  all  questions  of  thi& 
kind  are  set  at  rest.     By  the  publication  of  a  notice  pursuant  to  the 

Provisions  of  the  statute  relative  to  the  payment  of  the  debts  of  the 
eceased,  inserted  in  the  last  preceding  chapter,(p)  all  claims  against 
the  deceased,  for  which  the  executor  or  administrator  is  liable,  are  as-  • 
certaified.  If  a  claim  against  the  deceased,  upon  which  his  lial)ility  is 
contingent,  be  presented  to  the  executor  or  administrator  under  the 
notice,  it  has  been  heretof  >re  intimated(<7)  that  his  proper  course  was  to 
resort  to  a  competent  court  to  determine,  upon  the  settlement  of  his 
accounts,  whether  any,  and,  if  any,  how  much  of  the  estate  of  the  de- 
ceased should  be  reserved  to  a^ait  the  question  as  to  the  liability  of  the 
deceased.  The  payment  of  debts  of  an  inferior  degree,  and  the  discharge 
and  payment  of  legacies  and  distributive  shares  are,  it  was  shown, 
protected  as  against  claims  of  what  description  soever,  not  presented 
under  the  notice.  The  holder  of  a  claim  against  the  deceased,  whether 
his  liability  is  contingent  or  certain,  not  presented  under  the  notice,  it  ^ 
appeared,  bad  his.remedy  only  against  the  assets  of  the  estate  rem  lin- 
ing in  the  handsvof  the  executor  or  administnUor  at  the  time  of  a' suit 
comraeuced  for  the  claim,  or  against  assets  thereafter  to  come  into  his 
hands,  or  against  the  legatee  or  next  of  kin  of  the  testator  or  intestate. 
The  executor,  having  published  the  notice  provided  for  by  the  skitute, 
may  palely  pay  and  discharge  the  legacies  of  the  testator,  without  in- 
curring any  risk  of  being  afterwards  called  upon  to  pay  contingent 
liabilities  of  the  testator,  the  claims  upon  which  were  not  preseated. 
under  the  notice. 

The  following  statutory  provisions  relate  to  the  payment  of  legacies: 
Sec.  43.  No  legacy  shall  be  paid  by  an  executor  or  administrator 

(n)  Wms.  on  Exra.  120t,  and  case  cited.     Tble  y.  Hardy ^  6  Govt  en,  339. 

SI  Clayton  v.  WardeUf  2  Bradf.  Suit.  Rep.  7. 
)  See  ante  p.  354.  (j)  Ante,  p.  393. 
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until  after  the  expiration  of  one  year  from  the  time  of  granting  letters 
testamentary  or  of  administration,  unless  the  same  are  directed  by  the 
will  to  be  sooner  paid.(r) 

Sec.  44.  In  case  a  legacy  is  directed  to  be  sooner  paid,  the  executor 
or  administrator  may  require  a  bond,  vrith  two  sufficient  sureties,  con- 
ditioned that  if  any  debts  against  the  deceased  shall  duly  appear,  and 
which  there  shall  be  no  other  assets  to  pay,  and  there  shaU  be  no  other 
assets  to  pay  other  legacies,  or  not  sufficient,  that  then  the  l^;atee  shall 
refund  the  legacy  so  paid,  or  such  ratable  proportion  thereof,  with 
the  other  legatees,  as  may  be  necessary  for  tne  payment  of  the  said 
debts,  and  the  proportional  parts  of  sucn  other  legacies,  if  there  be  any, 
and  the  costs  and  charges  incurred  by  reason  of  the  payment  to  such 
legatee;  and  that  if  the  probate  of  tne  will,  under  which  such  legBucj 
is  paid,  shall  be  revoked,  or  the  will  declared  void,  then  that  such  leg- 
atee shall  refund  the  whole  of  such  l^acy,  with  interest,  to  the  execu* 
tor  or  administrator  entitled  thereto.(^) 

Sec.  45.  After  the  expiration  of  one  year  from  the  granting  of  any 
letters  testamentary  or  of  administration,  the  executors  or  administra- 
tors shall  discharge  the  specific  legacies  bequeathed  by  a^y  will,  and 
pay  the  general  legacies,  if  there  be  assets ;  and  if  there  be  not  sufficient 
assets,  then  an  abatement  of  the  general  legacies  shall  be  made  in 
equal  proportions.  Such  payment  may  be  enforced  by  the  surrogate 
in  the  same  manner  as  the  return  of  an  inventonr,  and  also  by  a  suit 
on  the  bond  of  such  executor  or  administrator,  whenever  directed  by 
the  surrogate. 

Sec.  46.  In  case  any  le^tee  is  a  miDor,  his  legacy,  if  under  the  value 
of  fifty  dollars,  may  ha  paid  to  his  father,  to  the  use  and  for  the  benefit 
of  such  minor.(i) 

Sec.'  47.  If  the  legac;^  be  of  the  value  of  fifty  dollars  or  more,  the 
same  may,  under  the  direction  of  the  surrogate,  be  paid  to  the  general 
guardian  of  a  minor,  who  shall  be  required  to  give  securitjr  to  the 
minor,  to  be  approved  by  the  surrogate,  for  the  faithful  aj^lication  and 
accounting  for  such  legacy. 

Sec.  48.  If  there  be  no  such  guardian,  or  the  surrogate  do  not  direct 
such  payment,  the  legacy  shall  be  invested  in  permanent  securities, 
'under  the  direction  of  the  surrogate,  in  the  name  and  tor  the  bendit 
of  such  minor,  upon  annual  interest ;  and  the  interest  may  be  applied, 
tmder  the  direction  of  the  surrogate,  to  the  support  and  education  of 
such  minor. 

Sec.  49.  It  shall  be  the  duty  of  the  surrogate,  where  there  is  no  gpiar* 
dian  of  such  minor,  to  keep  in  his  office  the  secarities  so  taken,  and  to 
collect,  receive  and  apply  the  interest,  and,  when  necessary,  to  collect 
the  principal,  and  re-invest  the  same,  and  also  to  re-invest  any  interest 
that  may  not  be  necessarily  expended  as  aforesaid. 

Sec.  50.  On  such  minor  coming  of  age,  he  shall  be  entitled  to  receive 
the  securities  so  taken,  and  the  interest  or  other  moneys  that  may  have 
been  received ;  and  tne  surrogate  and  his  sureties  shall  be  liable  to 
account  for  the  same. 

(r)  2  VLB,  90;  3  R.  8.  (6th  ed.)  177.    See  Bradner  r.  FauUmer,  3  Xern.  472. 

(«)  2  B.  a  90;  S  B.  &  (6th  ed.)  177.  (0  2  B.  a  91 ;  3  R.  S.  (6tii  ed.)  177. 
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Sec.  51.  In  case  of  the  death  of  such  minor  before  coming  of  age,  the 
aaid  securities  and  moneys -shall  go  to  his  executors  or  administrators, 
to  be  applied  and  distributed  according  to  law ;  and  the  surrogate  and 
his  sureties  shall,  in  like  manner,  be  liable  to  account  to  such  executor 
or  admini8trator.(u) 

The  following  sections  of  the  statute  piroyide  for  proceedings  before 
the  surrogate  against  executors  and  administrators  ror  the  recovery  of 
both  legacies  and  distributiye  shares : 

Sec.  82.  Any  person  entitled  to  any  legacy,  or  to  a  distributiye  share 
of  the  estate  of  a  deceased  person,  at  any  time  previous  to  the  expira- 
tion of  one  year  from  the  granting  of  letters  testamentary  or  of  admin- 
istration, may  apply  to  the  surrogate  either  in  person  or  by  his  guar- 
dian, afl^  gmng  reasonable  notice  to  the  executor  or  administrator,  to 
be  allowed  to  receive  such  portion  of  such  legacy  or  share  as  may  be 
necessary  for  his  8upport(i;) 

Sec.  88.  If  it  appear  to  me  surrogate  that  there  is  at  least  one-ihird 
more  of  assets  in  the  hands  of  su^  executor  or  administrator  than 
will  be  sufficient  to  pay  all  debts,  legacies  and  claims  against, the  estate 
then  known,  he  may,  in  his  discretion,  allow  such  portion  of  the  legacy 
or  distributiye  share  to  be  advanced  as  may  be  necessary  for  the  sup- 
port of  the  person  entitied  tiiereto,  upon  satis&ctory  bonds  being  exe- 
cuted for  the  return  of  such  portion,  with  interest,  whenever  required. 

Sec.  18.  The  surrogate  having  jurisdiction,  shall  have  power  to  de- 
cree the  payment  of  debts,  lq;acies  and  distributive  shiires,  against  the 
executor  or  administrator  of  a  deceased  person  in  the  following  cases : 

1.  Upon  the  application  of  a  creditor,  the  payment  of  any  debt,  or  a 
proportional  part  thereof  may  be  so  decreed  at  any  time  after  six  months 
shall  have  elapsed  from  the  granting  of  the  letters  testamentary  or  of 
administration ; 

2.  Upon  the  application  of  a  legatee  or  relative,  entitled  to  a  distri- 
butive share,  payment  of  such  legacy  or  distributive  share,  or  its  lost 
proportional  part^  may  be  so  decreed  at  any  time  after  one  year  shall 
have  elapsed  from  the  granting  of  such  letters.(u;) 

And,  Dv  the  provisions  of  tiie  Bevised  Statutes  relative  to  the  ren- 
dering and  settimg  of  the  accounts  of  executors  and  administrator3,(a;) 
any  person  interested  in  the  personal  estate  of  the  deceased,  either  as 
creditor,  legatee  or  next  of  km,  may  call  the  executor  or  administrator 
to  an  account  before  the  surrogate,  or  the  executor  or  administrator 
may  voluntarily  render  such  account,  and,  upon  assets  appearing,  the 
surrogate  will  decree  payment  of  the  claim,  either  in  full  or  in  part, 
aocoraing  to  the  sufficiency  of  the  assets. 

By  the  above  section,  numbered  46,  as  has  been  seen,  after  the  expi- 
ration of  one  year  from  the  granting  of  the  letters  testamentary  or  of 
administration,  the  payment  of  the  legacies  ma^  be  enforced  by  the 
surrogate  in  the  same  manner  as  the  return  of  an  inventory ;  and  al^ 
by  a  suit  on  the  bond  of  such  executor  or  administrator,  whenever  di- 
rected by  the  surrogate. 

The  following  sections  of  the  statutes  provide  for  the  recovery  of 

(«)  2  B.  &  91;  3  R.  S.  (5th •d.)  ItS.  (v)  2  R.&  98;  S  B.a(5thed.)  185. 

{w)  2B.&116;  3  R.  S.  (5th  •d.)  204  (x)  2R.&92;  8  B.  S.  (5th  ed.)  178. 
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legacies  and  distributive  shares,  bj  actions  at  law  against  executors  and 
administrators : 

Sec.  9.  If,  after  the  expiration  of  one  year  from  the  granting  of  letters 
testamentary  or  of  admmistration,  there  be  more  than  sufficient  assets 
in  the  hands  of  any  executor  or  administrator  to  discharge  the  debts  of 
the  testator  or  intestate,  and  if,  after  reasonable  demand  made,  and  the 
offer  of  a  bond  with  sufficient  sureties,  as  in  the  next  section  prescribed, 
by  any  legatee,  or  by  any  of  the  next  of  kin  entitled  to  share  in  the 
distribution  of  the  estate,  such  executor  or  administrator  shall  refuse 
to  pay  the  legacy  bequeathed  by  any  will  to  such  legatee,  or  the  share 
of  .any  such  person  entitled  to  distribution,  he  shall  be  liable  to  such 
action  as  the  case  may  require,  at  the  suit  of  such  legatee  or  next  of 
kin,  or  their  personal  representatives.(y) 

Sec.  10.  Previous  to  the  commencement  of  any  such  action,  a  bond 
to  the  executor  or  administrator  shall  be  filed  with  the  clerk  of  the 
court,  with  such  sureties  as  the  court,  or  any  judge  thereof,  shall  ap- 
prove, in  double  the  sum  of  such  share  or  legacy,  conditioned  that  if 
any  debts  owing  by  the  testator  or  intestate  shall  afterwards  be  recov- 
ered or  duly  made  to  appear,  for  the  payment  of  which  there  shall  be 
no  assets  other  than  the  said  share  or  legacy,  that  then  such  person 
shall  refund  the  legacy  or  share  that  may  be  recovered  in  such  action, 
or  such  ratable  part  or  proportion  thereof,  with  the  other  legatees  or 
representatives  of  the  deceased,  as  may  be  necessary  for  the  payment 
01  the  said  debts,  and  the  costs  and  charges  incurred  by  a  recovery 
against  such  executor  or  administrator  in  any  suit  therefor. 

Sec.  11.  When  given  by  a  legatee,  the  bond  shall  be  further  condi- 
tioned, that  if  no  sufficient  assets  shall  thereafter  remain  to  pay  anv 
other  legacy  which  may  be  due,  that  then  such  person  shall  refund  such 
ratable  part  or  proportion  thereof,  with  the  other  legatees  or  represen- 
tatives of  the  deceased,  as  maj'  be  necessary  for  the  payment  of  the 
proportional  part  of  such  other  legacy. 

Sec.  12.  A  minor  may  bring  such  action  by  his  guardian  or  next 
friend,  as  in  other  cases ;  but  not  until  such  guardian  or  next  friend 
shall  have  filed,  with  the  clerk  of  the  court,  a  bond  to  the  minor,  in 
such  sum  and  with  such  sureties  as  the  court  shall  approve,  conditioned 
that  such  guardian  or  next  friend  shall  didy  account  to  such  minor 
when  of  full  age,  or  to  his  personal  representatives  in  case  of  his  death, 
for  all  moneys  which  may  be  recovered  in  such  suit. 

Sec.  13.  In  any  sufch  suit  brought  by  a  legatee,  if  it  appear  that  there 
are  not  assets  suQicient  to  pay  all  the  legacies  that  may  have  been  given, 
then  an  abatement  shall  be  made  in  proportion  to  the  legacies  so  given, 
and  such  legatee  shall  recover  only  a  proportionate  part.(z) 

Sec.  19.  Whenever  an  action  shall  be  brought  by  any  legatee  against 
an  executor  or  administrator,  and  the  want  of  assets  to  pay  all  the 
debts  of  the  deceased,  and  all  the  legacies  bequeathed  by  him,  or  any 
of  them,  shall  be  pleaded,  the  cause  shall  be  referred  to  referees,  to  ex- 
amine the  accounts  of  the  defendants,  and  to  hear  and  report  upon  the 
allegations  and  proofs  of  the  parties  in  respect  to  such  plea.(a) 

V)  2  R.  S.  114 ;  3  R  S.  (5th  ed.)  202.  (z)  2  B.  S.  116 :  3  R.  S.  (6th  ed.)  203. 

a)  2  R.  S.  450;  3  R.  S.  (6th  ed.)  748. 
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Sec.  20.  Such  referees  shall  proceed  in  the  manner  provided  by  law 
in  respect  to  references  of  actions  in  which  there  is  a  long  account ;  and 
all  the  provisions  of  law  in  relation  to  such  references  shall  apply  to 
referees  a|>pointed  pursuant  to  the  last  section,  and  to  their  proceedings 
and  the  judgment  thereon. 

Sec.  21.  In  such  cases,  the  costs  of  the  action,  or  of  either  party,  shall 
be  paid  as  the  court  may  direct,  out  of  the  estate  of  the  deceased,  or  by 
the  defendants  personally,  if  their  refusal  to  pay  such  legacy  or  their 
defence  of  the  action  shall  appear  to  have  been  unreasonable. 

Sec.  22.  If  the  plaintiff  in  such  suit  shall  recover  only  part  of  his 
demand,  for  the  want  of  assets  in  the  hands  of  the  defendants,  and 
assets  shall  afterwards  come  to  their  hands,  he  shall  have  a  new  action 
for  the  recovery  thereof,  or  of  the  proportionate  share  thereof  to  which 
he  may  be  entitled;  and  the  same  proceedings,  in  all  respect-i,  shall  be 
had  in  such  action. 

The  above  provisions,  (sections  43,  45,  2  R.  S.  90,)  prohibiting  the 
payment  of  legacies  until  the  expiration  of  a  year  from  the  time  of  the 
granting  of  the  letters,  and  directing  such  pay Ynent  after  the  expiration 
of  that  time,  were  made  with  reference  to  the  provisions  of  the  statutes 
respecting  the  revocatiott  of  tlie  probate  on  allegations  of  the  next  of 
kin,  filed  within  a  year  after  the  probate,(i)  and  also  to  those  regulating 
the  publication,  by  the  executor  or  administrator,  of  a  notice  to  cred- 
itors to  exhibit  their  claims,  by  which  a  year  must  expire  before  the 
debts  for  which  the  assets  are  liable  can  be  ascertained.  After  the 
year,  the  validity  of  the  will  being  completely  established,  and  the 
debts  for  which  the  assets  in  the  hands  of  the  executor  are  liable  hav- 
ing been  paid  or  ascertained,  the  surplus  remaining  after  the  payment 
of  such  debts  becomes  properly  distributable  among  the  intended  re- 
cipients of  the  testator  s  bounty  ;  and  the  executor  cannot,  in  most 
instnices,  be  permitted  to  retain  that  surjplus  in  his  hands.  If  there  be 
litigations  pending,  or  contingent  liabilities  of  the  testator,  that  may  be 
a  good  reason  for  refusing  to  discharge  the  legacy  in  full,  or  even  in 
part ;  but  there  must  be  some  such  cause  shown  to  justify  the  executor 
in  withholding  .payment.  From  the  statutes,  and  for  the  sake  of  gen- 
eral.convenience,  the  court  presumes  the  personal  estate  to  have  been 
reduced  into  possession  by  -tne  end  of  the  year,  and  of  consequence  the 
claims  of  the  legatees  liquidated  and  entitled  to  be  discharged. 

Formerly,  every  person  entitled  to  any  legacy  or  bequest,  or  to  any 
share  in  distribution,  was  required,  at  the  time  of  payment  or  delivery 
thereof,  to  give  bonds  in  double  the  sum  of  such  share  or  legacy,  witn 
two  sufficient  sureties,  to  the  executors  or  administrators,  conditioned 
to  refund  if  debts  should  afterwards  appear  ;(c)  which  was  for  the  bene- 
fit of  creditors  as  well  as  for  the  protection  of  the  executor  or  adminis- 
trator. But  now,  obviously,  there  is  no  necessity  for  such  a  bond,  be- 
cause the  creditors  have  an  ample  remedy  agamst  the  assets  in  the, 
hands  of  the  executor  or  administrator,  under  the  provisions  of  the 
statutes  relative  to  the  publication  of  notice  to  exhibit  claims ;  and  by 
the  s;ime  provisions,  the  executor  or  administrator  is  protected  in  pay- 

(5)  See  2  R.  a  61-2 ;  3  R.  S.  (6th  ed.)  142;  Pott,  ch.  14. 
(c)  See  1  B.  L.  1813,  314,  aec.  18. 
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ments  of  legacies,  or  in  distribution  duly  made  after  such  publication* 
And  the  creditor  who  has  not  presented  his  claim  imder  the  notice, 
may  still  resort  to  the  executor  or  administrator  to  the  extent  of  the 
assets  remaining  in  his  hands  undistributed  at  the  time  of  the  com- 
mencement of  a  suit  for  the  claim  ;{d)  and  he  may  follow  the  assets  in 
the  hands  of  legatees  or  next  of  kin,  to  whom  they  have  been  deliv- 
ered, paid,  or  distributed.(e) 

Legacies  are,  however,  sometimes  directed  by  the  will  to  be  paid 
before  the  year  has  elapsed,  and  therefore  before  the  expiration  or  the 
time  within  which  proceedings  for  the  revocation  of  the  probate  are 
allowed  to  be  taken,  and  before  the  executor  can  have  duly  completed 
the  publication*  of  the  notice  for  the  exhibition  of  claims.  The  above 
section,  numbered  44,  (2  R  S.  90,)  provides  for  such  a  case,  and  re- 
quires the  legatee  to  give  a  bond  conditioned  to  refund  if  there  should 
eventually  pr^ve  a  deficiency,  or  the  probate  should  be  revoked,  or  the 
will  declared  void.    [For  form  of  the  bond,  see  Appendix,  No.  60.] 

It  will  be  observea  that  the  section  leaves  the  executor  or  adminis- 
trator the  sole  jud^  of  the  sufficiency  of  the  sureties.  He  probably 
takes  the  bond  at  his  peril  in  this  respect  Whether  the  mere  taking 
of  the  bond  will  protect  the  executor  or  administrator  in  the  payment, 
if  there  should  be  a  deficiency,  or  the  probate  should  be  revoked,  or 
the  will  should  be  declared  void,  and  the  sureties  in  the  bond  should 

Erove  inadequate,  is  perhaps  questionable.  It  may  also  be  a  question 
ow  fiir  the  legatee  and  his  sureties  will  be  liable  to  refund,  in  the  case 
of  a  deficiency  caused  by  the  misconduct  of  an  executor  or  administra- 
tor. Their  liability,  it  is  safe  to  believe,  will  depend,  to  a  certain  ex- 
tent, upon  the  fidelity  of  the  executor  or  administrator  in  managing  the 
estate  ahd  conducting  the  administration. 

The  statute  also  considers  that  there  may  be  a  hardship  in  compel- 
ling indigent  legatees,  in  all  cases,  to  await  the  expiration  of  the  year, 
berore  receiying  any  benefit  fix>m  the  testator's  bounty.  The  above 
sections,  numbered  82  and  83,  (2  R  S.  98,)  accordingly  provide  for  the 
payment,  upon  giving  satisfactory  bonds,  and  under  the  directions  of 
the  surrogate,  of  portions  of  legacies,  before  the  expiration  of  the  year, 
to  legatees  who  may  need  the  same  for  their  support 

The  proyisions  of  those  sections,  it  will  be  obaeryed,  extend  and  ap- 
ply to  distributive  shares,  in  cases  of  intestacy,  as  well  as  to  legacies ; 
the  reason  for  the  payment  being  the  same,  and  the  payment  being 
equally  practicable  m  both  instances. 

The  application  of  the  legatee,  widow,  or  next  of  kin,  under  these 
sections,  soould  set  forth  distinctly  his  or  her  claim  against  the  execu- 
tor or  administrator,  and  such  facts  respecting  the  situation  of  the  estate, 
within  the  knowledge  of  the  applicant^  as  will  show  that  there  is  at 
least  one-third  more  of  assets  in  the  hands  of  the  executor  or  adminis- 
trator than  will  be  sufficient  to  pay  or  discharge  all  debts,  legaci^  and 
claims  against  the  estate  then  known.  It  should  state  that  a  portion  of 
the  legacy  or  distributiye  share  is  necessary  for  the  support  of  the  party, 
specifying  the  sum  required,  and  should  mention  the  names  and  real- 

(d)  Sm  ante,  ppi  364-6. 

(e)  See  2  R.  &  to,  MO.  43;  3  R.  &  (6th  ed.)  177 ;  2B.  8.461;  3  B.  a  (6tli  ed.)  748. 
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denoes  of  the  sureties  to  be  joined  in  the  bond.  The  prayer  should  be, 
that,  on  giving  the  bond,  the  surro^te  allow  the  sum  required  to  be 
advanoed  by  the  executor  or  administrator.  The  application  should 
be  under  oath.  A  copy  should  be  served  on  the  executor  or  adminis* 
trator,  with  a  notice  that,  on  a  certain  da^,  which  should  be  not  less 
than  four  days  after  the  service,  the  apphcation  will  be  presented  to 
the  surrogate,  and  that  he  will  then  oe  moved  to  grant  the  praver 
thereof.  On  the  appointed  day,  if  the  executor  or  administrator  Ml  to 
appear,  the  applicant,  on  filing  an  affidavit  of  the  service  of  the  copy 
of  the  application  and  of  the  notice,  will  be  heard  ex  parte;  and  if  the 
application  has  been  sworn  to,  and  show  the  party  entitled  to  an  ad- 
vance, and  the  proposed  sureties  be  satisfactory,  the  ^urrosate  will 
probably,  without  further  proof,  order  the  advance  to  be  made.  The 
executor  or  administrator  may  appear  and  contest  the  truth  of  the  state- 
ments in  the  appHoation,  or  the  sufficiency  of  the  sureties.  Witnesses 
may  be  examined  as  in  other  cases,  and  the  surrogate  will  thereupon 
determine  whether,  or  upon  what  terms,  the  application  shall  be  granted. 
An  order  should  be  made  and  entered  in  the  surrogate's  minutes,  in 
conformity  to  his  decision,  allowing  tiie  advance,  which  should  recite 
a  summary  of  the  proceedings,  and  state  the  sum  allowed  to  be  ad- 
vanced in  dollars  and  cents.  The  costs  and  expenses  will,  in  most  in- 
stances, have  to  come  out  of  the  legacy,  as  neither  the  estate  nor  the 
executor  or  administrator  can  properly  be  held  chargeable  for  them 
on  such  a  proceeding :  the  payment  of  me  same  should  be  provided  for 
by  the  order.(/)  [For  forms  of  the  application,  notice,  bond  and  order, 
see  Appendix,  No.  61.] 

An  order  for  an  advance  thus  made  by  the  surrogate  will  doubtless 
protect  the  executor  or  administrator,  if  afterwards  there  should  prove 
a  deficiency,  or  the  probate  should  be  revoked,  or  the  will  declared 
void ;  and  no  satisfactory  remedy  could  be  had  on  the  bond  provided, 
perhaps,  that  the  executes  or  administrator  has  faithfully  and  honestly 
conducted  the  administration. 

OF  THE  ABATEMENT  OF  LEGAGIBS. 

The  above  section,  numbered  45,  (2  R.  S.  90,)  provides,  that  after  the 
expiration  of  the  year,  the  executor  shall  discharge  the  specific  legacies 
bequeathed  by  the  will,  and  pay  the  general  legacies,  if  tnere  be  assets ; 
and  if  there  be  not  sufficient  assets,  then  that  an  abatement  of  the  gen- 
eral legacies  shall  be  made  in  equal  proportions. 

y  As  to  the  abatement  of  general  legacies.  In  case  the  assets  be  suf- 
ficient to  answer  the  debts  and  specific  legacies,  but  not  the  general 
l^^ades,  the  latter  are  subject  to  abatement.  This  abatement  must  take 
place  among  all  the  ^neral  legatees,  in  equal  proportions.(^) 

"  Qenerally  speakins^  nothing  shall,  in  such  cases,  be  abated  from 
the  specific  legacies.  But  if  the  testator  bequeaths  specific  legacies,  and 
also  general  pecuniary  legacies,  and  directs  by  his  will  that  such  peca- 

[/)  See,  with  respect  to  an  adrance  under  this  statute,  Seymoitr  ▼.  BuBter,  3  Bradford,  19S. 

J^r)  Treat  Eq.,  book.  4^  part  1,  ch.  2,  leo.  6.  With  regard  to  general  legacies  of  stock,  the. 
abatement  will  be  regulated  b^  the  ralue  of  stock  at  the  end  of  one  jear  next  after  the  te»> 
tator's  death.  Blackthaw  ▼.  Rogen,  cited  per  curiam,  in  Svmmon$  ▼.  WoAom,  4  Bro.  0.  0. 
849;  AiUker  t.  AnA^,  13  Sim.  440,  jmt  Shadwell,  Y.  0. 
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niarj  legacies  shall  come  out  of  all  his  personal  estate,  or  words  taata- 
mount,  then,  if  there  be  no  other  personal  estate  than  the  specific  leg- 
acies, they  must  be  intended  to  be  subject  to  those  which  are  pecatiiary ; 
otherwise  the  words  of  the  bequest  to  the  pecuniary  legatees  would  be 
iiugatorj.(A) 

**  It  must  be  here  observed,  that  a  residuary  legatee  has  no  right  to 
call  upon  particular  general  legatees  to  abate.  The  whole  personal 
estate,  not  specifically  bequeathed,  must  be  exhausted  before  those 
legatees  can  be  obliged  to  contribute  anything  out  of  their  bequest 

'*  The  general  rule  is,  that  among  leigacies,  in  their  nature  general, 
there  is  no  preference  of  payment;  they  shall  all  abate  together,  and 
roportionally;  in  case  of  a  difficiency  of  assets  to  satisfy  them  all. 
ut  this  must  be  understood  only  as  among  legatees,  who  are  all  Yol- 
unteers;  for  if  there  be  any  valuable  consideration  for  the  testamentary 
gift,  as  where  a  general  legacy  is  given  in  consideration  of  a  debt  owing 
to  the  legatee,(/)  or  of  the  relinquishment  of  any  right  or  interest,  as 
of  her  dower  by  a  widow,(^*)  such  legacy  will  be  entitled  to  a  prefer- 
ence of  nayment  over  the  other  general  legacies,  which  are  mere  boun- 
ties ;  and  it  should  seem  that  the  preference  will  be  allowed,  though  the 
bequest  should  exceed  the  value  of  the  right  or  interest  relinquished 
by  th^  legatee.  But  it  is  requisite  that  the  right  or  interest  should  be 
subsisting  at  the  testator's  death. 

Under  the  provisions  of  the  Eevised  Statute8,(A)  giving  to  a  post 
testamentary  child  the  same  portion  of  the  real  and  personal  estate  of 
the  father  as  would  have  descended  or  have  been  distributed  to  such 
child  if  the  farher  had  died  intestate,  all  the  devisees  and  legatees  must 
contribute  ratably,  in  proportion  to  the  value  of  the  real  or  personal 
estate  devised  or  bequeaihed  to  them  respectively,  to  make  up  the  dis- 
tributive share  of  such  post  testamentary  child.  And  in  making  such 
contribution,  no  distinction  is  to  be  made  between  specific,  general  and 
residuury  legatees ;  but  each  legacy  is  to  abate  ratably,  in  proportion 
to  its  amount  or  value.  Even  a  legacy  given  to  the  widow  of  the  tes- 
tator, in  lieu  of  dower,  must  be  taken  into  account  in  estimating  the 
amount  which  the  other  legatees  arc  bound  to  contribute,  to  make  up 
the  share  of  a  post  testamentary  child  in  the  estate  of  the  father.  But, 
as  between  the  widow  and  such  child,  the  latter  cannot  take  a  child's 
portion  of  the  real  estate  discharged  of  the  widow's  right  of  dower, 
and  also  a  ratable  proportion  of  a  legacy  given  by  the  testator  to  the 
widow  in  lieu  of  such  dower.(^ 

*'  It  must  here  be  observed  that  a  legacy,  which  is  in  its  nature  gen- 
eral, and  given  to  a  volunteer,  will  not  bj  entitled  to  any  exemption 
from  abatement  on  the  ground  of  its  being  applied  to  any  particular 
object  or  purpose.  Thus,  legacies  of  a  certain  sum  each  to  executors 
for  their  care  and  trouble,  or  of  sums  of  money  for  mourning  rings, 
or  to  servants,  or  to  charities,  are  not  to  be  preferred  to  other  general 
legacies."  (m) 

Qi)  Wms.  on  Extb.  1224,  and  caaea  cited.         (t)  See  Wood  y.  VanderUmrgh,  6  Paige,  277. 
(j)  Isenhart  y.  Brown,  1  Edw.  Ch.  Rep.  411 ;   Williamson  v,  Williamsun,  6  Paige,  298. 
(ft)  2  R.  a  65 ;  3  a  8.  (5tb  ed.)  146.  (I)  MUcheU  y.  Blain,  6  Paige,  68& 

(m)  Wm&  on  Szn.  1224,  1226,  and  caoes  cited. 


EXECXTTOR'S  ASSENT  TO  A  LEGACY.  445 

Again,  general  legacies,  although  given  for  specific  purposes,  as  for 
education  or  maintenance,  must,  as  between  themselves,  all  abate  rata- 
bly in  case  of  deficiency,  unless  there  is  something  in  the  will  of  the 
testator  indicating  his  intention  that  one  should  be  paid  in  preference 
to  another.  But  a  legacy  of  piety,  for  the  erection  of  heacl -stones  at 
the  graves  of  the  testator's  parents,  or  other  near  relatives,  does  not 
abate  ratably,  and  should  be  paid  in  full.(n) 

A  direction  to  the  executors  to  erect  a  monument  at  the  testator's 
own  grave,  is  not  a  legacy ;  but,  as  was  stated  in  a  previous  chapter  of 
this  work,  is  to  be  considered  as  a  part  of  the  defendant's  funeral  ex- 
penses, where  the  rights  of  creditors  are  not  afiected.(o) 

It  is  necessary  here  to  refer  to  the  class  of  legacies  alluded  to  at  a 
previous  page,(2>)  as  being  in  the  nature  of  specific  legacies,  and  some- 
times called  demonstrative  legacies,  viz.,  bequests  of  money,  with 
reference  to  a  particular  fund  for  their  payment,  and  not  simply  a  gift 
of  the  specific  fund  itself.  Those  legatees  have  such  a  lien  upon  the 
specific  fund  referred  to,  that  they  will  not  be  obliged  to  ab:ite  with 
general  legatees.  And  in  this,  as  in  th6  preceding  cases,  the  testator's 
intention  is  the  principle  ;  for  it  is  inferred  that  he,  in  referring  to  spe- 
cific parts  of  his  estate  for  payment  of  particular  legacies,  intended 
those  legacies  a  preference  to  others  which  he  had  not  so  segurecKy) 

It  has  appeared  that  as  long  as  any  of  the  assets,  not  specifically  be- 
queathed, remain,  such  as  are  specificallv  bequeathed  are  not  to  be  ap- 
plied in  payment  of  debts,  although  to  the  complete  disappointment  of 
the  general  legacies.  But  when  the  assets,  not  specifically  bequeathed, 
are  insufiicient  to  pay  all  the  debts,  then  the  specific  legatees  must  abate 
in  proportion  to  the  value  of  their  individual  legacies.  So,  a  legatee 
entillea  to  a  legacy  of  the  sort  just  mentioned,  in  the  nature  of  a  specific 
legacy,  must' abate  with  the  specific  legatees. (r) 

OP  THE  EXECUTOR'S  ASSENT  TO  A  LEGACY. 

If  an  executor  pays  one  legatee,  and  there  is  afterwards  a  deficiency 
of  assets  to  pay  the  others,  the  legatee  so  paid  must  refund  a  propor- 
tionable part.  But,  if  the  deficiency  of  assets  has  been  occasioned  by 
the  vmhte  of  the  executor,  the  legatee  who  has  been  paid  may  retain  the 
advantage  he  has  gained  by  his  legal  diligence,  as.  against  his  co-lega- 
tees, but  not  against  a  creditor.(5^ 

The  assent  of  the  executor  to  the  legacy,  it  is  said,  is  necessary  to  the 
due  vesting  of  the  same  in  the  legatee.  The  whole  personal  property 
of  the  testator,  as  it  has  appeared  in  a  former  part  of  this  work,  devolves 
upon  his  executor.(Q  It  is  his  duty  to  apply  it,  in  the  first  place,  to 
the  payment  of  the  debts  of  the  deceased ;  and  he  is  responsible  to  the 
crecCtors  m  the  manner  prescribed  by  the  statutes,  and  before  treated 
of,(u)  for  the  satis&otion  of  their  demands  to  the  extent  of  the  whole 
estate,  without  regard  to  the  testator's  having,  by  the  will,  directed  that 
a  portion  of  it  shall  be  applied  to  other  purposes.    Hence,  as  a  proteo- 

(n)  Wood  T.  VandenbwgTij  6  Paige,  278.  (o)  Id. 

ip)  Ante,  p.  419.  {q)  Wma.  on  Exit.  1048, 1234. 

r)  Wros.  on  Ezn.  1234-5.  (•)  JA^pton  r,  LupUm^  %  Johni.  Sep.  614. 

0  AiU€,  p.  260.  («)  Anik,  p.  812  el  $9q. 
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tion  to  the  executor,  the  law  imposes  the  neoessity  that  every  legatee, 
whether  ^neral  or  specifici  ana  whether  of  chattels  real  or  personal, 
must  obtain  the  executor's  assent  to  the  legacy  before  his  title  as  l^atee 
can  be  complete  and  perfect 

HencCj  also,  the  legatee  has  no  authority  to  take  possession  of  his 
legacy  without  such  assent,  although  the  testator,  by  his  will,  expressly 
direct  that  he  shall  do  so ;  for  if  this  were  permitted,  a  testator  might 
appoint  all  his  effects  to  be  thus  taken,  in  fraud  of  his  creditors.  Be- 
fore such  assent,  however,  the  legatee  has  an  inchoate  right  to  the  leg- 
acy, such  as  is  transmissible  to  his  own  personal  representatives,  in  case 
of  his  death  before  it  be  paid  or  delivered. 

If  the  testator,  by  his  will,  forgive  a  debt  due  him,  the  debt  is  not 
discharged  without  the  executor's  assent,  because  such  debt  is  a  part  of 
the  assets,  and  it  may  become  necessary  to  collect  the  same  in  order  to 

Sy  the  debts  of  the  estate.  As  soon  as  the  executor  assents,  and  not 
fore,  the  debt  shall  be  effectually  discharged.(t;) 

It  follows,  from  the  rule  respecting  the  necessity  of  the  executor's 
assent,  that  if,  without  it,  the  legatee  takes  possession  of  the  thing  be- 
queathed, the  executor  may  maintain  an  action  of  trespass  or  trover 
against  him ;  so,  although  a  chattel,  real  or  personal,  specifically  be* 
queathed,  be  in  the  custody  or  possession  of  the  legatee,  and  the  assets 
be  fully  adequate  to  the  payment  of  thQ  debts,  he  has  no  right  to  retain 
it  in  opposition  to  the  executor,  by  whom,  in  such  case,  an  action  will 
lie  to  recover  it. 

"  If  an  executor  refuse  his  assent  without  cause,  he  may  be  compelled 
to  give  it  by  a  court  of  equity.  His  assent,  where  no  debts  remain 
unpaid,  is  a  matter  not  of  cnoice,  but  of  positive  obligation.(tt?)  With 
respect  to  what  shall  constitute  such  assent  on  the  part  of  the  executor, 
the  law  has  for  this  purpose  prescribed  no  specific  form,  and  it  may  be 
either  express  or  implied.  The  executor  may  not  only  in  direct  terms 
authorize  the  legatee  to  take  possession  of  his  legacy,  but  his  concur* 
rence  may  be  inferred  either  from  indirect  expressions  or  particular  acts; 
and  such  constructive  permission  shall  be  equally  available.  Thus, 
for  instance,  if  a  horse  is  bequeathed,  and  the  executor  requests  the 
legatee  to  dispose  of  it,  or  if  a  third  person  proposes  to  purchase  the 
horse  of  the  executor,  and  he  directs  him  to  buy  it  of  the  legatee,  or  if 
the  executor  himself  purchases  the  horse  of  the  legatee,  or  merely 
offers  him  money  for  it,  this  amounts  to  an  assent  by  implication  to 
the  legacy. 

''  Again,  when  the  executor  informs  a  legatee  that  he  intends  him  to 
have  tne  legacy  according  to  the  devise,  or  that  the  legacy  is  ready  for 
him  whenever  he  will  call  for  it,  such  declarations  clearly  amount  to  a 
good  assent  to  the  bequest,  "(a?) 

In  a  case(y)  where  the  executor  had  assented  to  the  widow's  retain- 
ing possession  of  certain  household  furniture  bequeathed  to  her  by  the 
will,  and  afterwards  brot^ht  an  action  of  trover  against  her  to  recover 
the  property,  and  was  non-suited,  the  court  refused  to  allow  him  his 

(v)  Wma.  OD  Bxn.  13M.  (w)  Sere  agst  Ooitt  6  AbboU  Pnux  Eepi  48L 

(«)  Wmi.  on  Exra.  1339,  and  eaies  eited. 
(y)  Uenhart  r.  Bromn,  2  Sdw.  3il. 
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costs  in  the  suit  on  a  settlement  of  his  accounts,  and  the  vice-chancel- 
lor said,  that  "  although,  in  strictness  of  law,  the  executor  had  a  right 
to  the  possession  of  afi  the  personal  property  left  by  the  testator,  and 
the  widow  could  not  take  what  was  specincally  bequeathed  to  her  with- 
out his  assent,  inasmuch  as  it  might  be  necessary  for  the  payment  of 
debts,  yet,  if  he  were  satisfied  that  no  such  necessity  existea,  it  was 
competent  for  him  to  assent  to  her  retaining  the  possession ;  and,  having 
once  assented,  he  should  not  afterwards  have  brought  the  action  against 
her.  The  defence  which  she  had  set  up  was,  that  one  or  both  of  the 
executors  had  assented ;  and  after  some  proof  was  gone  into  on  her 
part  upon  the  trial,  in  order  to  make  out  the  facts,  the  executors  sub* 
mitted  to  a  non-suit.  I  think  it  is  apparent  that  there  was  no  necessity 
for  requiring  her  to  give  up  the  articles  of  personal  property  which  had 
been  left  to  ner  by  the  will.  The  attempt  can  haralv  oe  iustified.  It 
was  certainly  not  for  her  benefit  or  the  advantage  of  the  legatees  gen- 
erally, and  he  must  bear  the  expense  himself." 

"  On  the  other  hand,  since  the  assent  to  a  legacy  by  an  executor  mav, 
in  its  consequences,  be  of  great  prejudice  to  him,  it  is  but  reasonable 
that  the  act  or  expressions  deemed  sufficient  to  impart  that  assent 
should  be  unambiguous. 

'^  In  certain  cases  the  assent  of  the  executor  may  be  presumed,  upon 
the  principle  that,  in  the  absence  of  evidence,  the  executors  shall  be 
taken  to  nave  acted  in  conformity  with  their  duty — as  when  executors 
die  after  the  debts  are  paid,  but  before  the  legacies  are  satisfied.  So, 
as  it  should  seem,  the  assent  of  an  executor  may  be  concluded  from  the 
legatee's  possessing  himself  of  the  subject  bequeathed,  and  retiaining  it 
for  some  considerable  time  without  complaint  by  the  executor. 

"  The  assent  of  the  executor  mav  also  oe  upon  a  condition  precedent 
as  if  he  should  tell  the  legatee  tnat  he  will  pay  the  legacy,  provided 
the  assets  are  sufficient  to  answer  all  demands. 

"  The  assent  of  an  executor  shall  have  relation  to  the  time  of  the 
testator's  death.  Hence,  in  the  case  of  a  devise  of  a  term  of  years  in 
a  house  or  land,  if,  after  thtf  testator's  death  and  before  the  executor's 
assent,  rent  &om  the  under-tenant  becomes  payable,  the  assent  by 
relation  shall  perfect  the  legatee's  title  to  this  interest.  So,  such  assent 
shall,  by  relation,  confirm  an  intermediate  grant  by  the  legatee  of  his 
legacy.'Xz) 

The  rules  thus  laid  down,  with  respect  to  the  assent  of  the  executor 
to  a  legacy,  had  their  origin  and  full  effect  under  the  system  of  admin- 
istration which  existed  previous  to  the  Revised  Statutes.  It  may  be 
doubted  whether  the  doctrine  has  strictly  any  application  under  the 
present  system.  The  phrase,  "  executor's  assent  to  the  legacy,"  how- 
ever, continues  to  be  used  in  the  cases,  and  it  has  been  deemed  proper 
to  state  briefly  the  general  principles  of  the  law  upon  the  subject 

AT  WHAT  TIMB  LEGACIES  ARE  TO  BB  PAID ;  AND  HEREWITH  OP  BEQUESTS 

FOB  LIPB,  WITH  RBMAINDEB  OVBR. 

Within  a  year  from  the  time  of  his  appointment,  the  executor  will 
Jiave  a  sufficient  reason  for  refusing  his  assent  to  a  legacy,  that  his  pro- 

(s)  Wmfl.  on  Exn.  1238,  1243,  aad  omm  oittd. 
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bate  is  liable  to  be  revoked,  and  that  he  has  not  been  able  fully  to  in- 
foiTQ  himself  of  the  state  of  the  property,  and  to  ascertain  the  debts 
against  the  testator.  After  that  period  has  expired,  as  has  been  seen, 
he  may  be  called  upon  to  assent  to  and  pay  the  legacies. 

The  allowance  of  the  year,  however,  is  merely  for  convenience,  and 
so  that  the  executor  may  not  be  disturbed  in  discharging  the  legacies 
by  attacks  on  his  probate  or  by  the  claims  of  creditors.  Therefore,  if 
he  entertain  no  apprehensions  as  to  the  validity  of  the  probate,  and  the 
state  of  the  testator's  circumstances  be  such  as  to  enable  him  to  dis- 
charge legacies  at  an  earlier  period,  he  has  authority  to  do  so.  The 
statutory  provisions  for  the  payment  of  legacies  before  the  expiration 
of  the  3'ear  have  been  already  considered.  It  is  proper  to  remark  that 
the  executor  can  seldom  feel  himself  called  upon  to  discharge  a  legacy 
before  that  period  has  elapsed,  except  in  accordance  with  the  require- 
ments of  one  or  the  other  of  those  provisions. 

If  an  annuity  be  given  by  will,  it  shall  commence  immediately  from 
the  testator's  death,  and  consequently  the  first  payment  shall  be  made 
at  the  expiration  of  a  year  next  after  that  event.(a)  Where  an  antfuity 
is  expressly  directed  to  commence  within  the  year,  as  at  the  first  quar- 
ter day  after  the  testator's  death,  or  where  an  annuity  is  given  with  a 
direction  that  it  shall  be  paid  monthly,  the  money  will  be  due  at  the 
first  quarter  day  in  the  former  case,  and  at  the  end  of  the  first  month 
after  the  testiitor's  death  in  the  latter,  although  not  payable  by  the 
executor  till  the  end  of  the  year.(i) 

In  a  case  where  a  testator  directed  his  executors  and  trustees  to 
permit  his  wife  to  take  the  interest  or  dvidends  on  three  thousand 
pounds  sterling  British  government  three  per  cent,  stock  during  her 
natural  life,  the  question  being  from  wh:it  time  the  widow  was  entitled 
to  the  dividends  on  the  stock,  the  vice-chancellor  said,  *'  I  infer,  from 
the  manner  ir>  which  this  is  mentioned  in  the  will,  that  the  testator 
possessed  the  particular  stock  at  the  time  of  his  death.  He  does  not 
direct  the  trustees  to  make  an  investment  for  that  purpose,  as  in  other 
instances  where  he  Is  desirous  of  creating  an  income  for  annuities ; 
but  the  bequest  is  specifically  of  the  interest  or  dividends  upon  three 
thousand  pounds  sterling  British  government  three  per  cent,  stock, 
which  the  trustees  are  to  permit  the  widow  to  take  during  her  natural 
life.  I  am  of  opinion,  as  the  will  takes  eflect  fi:om  the  death  of  the 
testator,  the  widow  is  from  that  time  entitled  to  the  dividends,  that 
is  to  say,  the  dividends  which  may  accrue  or  be  declared,  or  become 
payable  at  any  time  after  the  death  of  the  testator. "(c) 

But,  in  the  same  case,  where  the  testator  directed  the  executors  and 
trustees  of  his  will  to  invest  in  stock  of  the  United  States,  or  of  the 
state  of  New  York,  or  such  other  bank  stock  as  his  wife  should  ap- 

Srove  of,  a  sum  of  money  as  should  produce  the  annual  income,  divi- 
ends  or  interest  of  one  thousand  dollars,  lawful  money  of  the  United 
States  of  America ;  and  from  time  to  time,  as  the  same  should  become 
payable,  to  permit  his  said  wife  to  take  such  interest  moneys,  in  the 

ia)  See  Bo(4k  t.  Ammermanj  4  Bradf.  Soir.  Bep.  129;  JBxparU  MeChm^,  Id.  161. 
h)  Wms.  on  Exrs.  1263,  and  cases  cited. 
c)  Cvgnoea  t.  Oof/BUH^  2  Edw.  Ck.  Bep.  3S6. 
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whole  amounting  to  the  said  annual  interest  of  one  thousand  dollars 
as  aforesaid :  it  was  held,  inasmuch  as  the  annuity  was  to  arise,  not 
from  an  investment  already  made,  but  one  to  be  made  in  stock  of  the 
United  States,  or  of  this  state,  or  of  some  bank ;  and  as  the  testator 
had  not  appointed  the  time  within  which  the  investment  should  be 
made ;  that  the  executors  might  take  one  year  for  the  purpose,  in  anal- 
ogy to  the  time  allowed  by  law  for  paying  legacies.(d)  The  gross 
sum  to  be  set  apart  to  produce  the  yearly  income  of  one  thousand 
dollars,  was  considered  in  the  light'  of  a  legacy  payable  by  law  at  the 
end  of  the  year;(e)  and  consequently  it  was  determined  that  the 
widow  could  only  demand  the  income  to  accrue  from  it  as  commencing 
at  that  time,  and  that  she  would  be  entitled  to  receive  such  interest  or 
income  quarterly,  half  yearly  or  annually  thereafter,  as  dividends  were 
declared.  (/) 

There  is  a  distinction  between  income,  and  an  annuity.  The  former 
embraces  only  the  net  profits,  after  deducting  all  necessary  expenses 
and  charges — ^the  latter  is  a  fixed  amount,  directed  to  be  paid  absolutely 
and  without  contingency.(gr) 

A  further  distinction  has  been  taken  between  an  annuity  and  a  leg- 
acy for  life.  "  If  an  annuity  is  given,  the  first  payment  is  paid  at  the 
end  of  the  year  from  the  death;  but  if  a  legacy  is  given  for  life,  with 
remainder  over,"  it  is  laid  down,  "  no  interest  is  due  till  the  end  of  two 
years.  It  is  only  interest  of  the  legacy ;  and  tiU  the  legacy  is  payable 
there  is  no  ftmd  to  produce  interest."(A) 

However,  a  different  doctrine  prevails  with  respect  to  a  bequest  of 
the  residue  of  personal  estate  for  life,  with  remainder  over.  For  it  seems 
now  to  be  established,  that  the  person  taking  the  residue  for  life  is  en- 
titled to  the  proceeds  from  the  death  of  the  testator. 

Thus,  in  Williamson  v.  'WilUams(m^{%)  the  testator  bequeathed  to  his 
wife  the  use  of  the  residue  and  remainder  of  his  personal  estate,  amount* 
ing  to  something  more  than  $30,000,  during  her  life  or  widowhood,  with 
remainder  to  his  three  sons,  &c.,  and  a  question  was,  whether  she  was 
entitled  to  the  interest  upon  the  fund  during  the  first  year  after  the  teS' 
tator's  death?  Chancellor  Walworth,  after  reviewing  the  English  de- 
cisions on  the  point,  says : 

^'  The  result  of  the  English  cases  appears  to  be,  and  I  have  not  been 
able  to  find  any  in  this  country  establishing  a  different  principle,  that 
in  the  bequest  of  a  life  estate  in  a  residuary  fund,  and  where  no  time 
is  prescribed  in  the  will  for  the  commencement  of  the  interest  or  the 
enjoyment  of  the  use  or  income  of  such  residue,  the  legatee  for  life  is 
entitled  to  the  interest  or  income  of  the  clear  residue,  as  afterwards 
ascertained,  to  be  computed  from  the  time  of  the  death  of  the  testator. 
All  the  cases  which  appear  to  conflict  with  this  rule,  except  the  two 
decided  by  Sir  John  Leach,(y)  which  are  no  longer  to  be  considered  as 

J (Q  2  R  &  90,  sec.  43;  3  R.  &  (6th  ed.)  lit;  Auk,  p.  438. 
e)  1  Rop.  on  L^.  683.  (/)  2  mir..0)i.  Bepi  237. 

g)  Ez parte  McComb,  4  Brad£  Surr.  Rep.  161.    As  to  payment  oC  an  annnitj,.  see  Ori$' 
d  T.  OrisWiM,  Id.  216. 

{h)  CHbdon  t.  BoU,  7  Yes.  96;  Wms.  on  Exn.  1264;  Lawrenee^  y.  Embree,  Z>  Bradt  Suit. 
Bap.  364.  (i)  6. Paige,  2.9B. 

0)  StoU  y.  BolUngwnih  (3  Mad.  Rep.  161),  AmphUU  t.  Fair1s»\l.8m.  R^p. 2^ ia  whioh 
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authority,  will  be  found  to  be  cases  in  which  the  testator  had  directed 
one  species  of  property  to  be  converted  into  another,  or  the  residuary- 
fund  to  be  invested  in  a  particular  manner,  and  had  then  given  a  lire 
estate  in  the  fund  as  thus  converted  or  invested.  In  such  case  it  ap- 
pears to  be  consistent  with  the  will  of  the  testator  to  consider  the  life 
interest  as  commencing  when  the  conversion  takes  place,  or  the  in- 
vestment is  made,  either  within  the  year  or  at  the  expiration  of  that 
time.  But,  as  a  year  is  considered  a  reasonable  time  for  the  executor 
to  comply  with  the  testator's  directions  as  to  the  conversion  or  invest- 
ment, tne  legatee  for  life  cannot  be  kept  out  of  the  interest  or  income 
beyond  that  period.  In  the  case  under  consideration,  there  is  no  direc- 
tion for  a  conversion  of  the  fund,  or  for  the  investment  thereof  in  any 
particular  manner,  before  the  rignt  of  the  widow  to  the  use  thereof  for 
life  was  to  commence.  And  as  it  appears  that  a  great  portion  of  the 
personal  estate  was  in  bonds  and  mortgages,  and  other  securities  which 
were  drawing  interest  at  the  death  of  the  testator,  there  is  no  good 
reasoi;  for  depriving  her  of  the  use  of  the  residuary  estate  for  an  entire 
year."(A) 

At  common  law,  if  a  man  had  granted  by  deed  a  term  of  years  to 
A-  for  life,  remainder  over  to  B.,  A.  had  the  whole  term  in  him ;  and 
therefore  no  remainder  could  be  limited  after  it.  But,  when  long  and 
beneficial  terms  came  in  use,  the  convenience  of  families  required  that 
they  might  be  settled  upon  a  child  after  the  death  of  the  parent.  Such 
limitations  were  soon  allowed  to  be  created  by  will ;  and  the  old  objec- 
tions were  removed,  by  changing  the  name  from  remainders  to  executory 
bequests :  and  it  makes  no  diflference  whether  the  term,  or  the  lease,  or 
the  farm^  or  the  use  and  occupation,  or  the  profits  of  the  lands,  or  the 
lands  themselves  are  bequeathed.  The  same  reason  required  that  such 
limitations  might  be  created  by  deed — ^as,  for  instance,  marriage  settle- 
ments, to  answer  the  agreement  of  the  parties,  and  the  exigencies  of 
families.  So,  a  bequest  of  household  goods,  after  a  prior  gift  for  life, 
and  without  limiting  the  e^^e  merely  to  the  first  legatee,  is  valid. 

It  may  here  be  observed  that  a  gift  for  life  of  things,  qtuz  ipso  usu 
consumuntur,  as  com  or  wine,  if  specif/^,  is  a  gift  of  the  property,  and 
the  old  rule  will  prevail ;  but  if  residtiary,  the  things  must  be  sold,  and 
the  interest  of  the  produce  paid  to  the  legatee  for  life. 

With  respect  to  cases  where  the  testator  simply  bequeaths  aU  the 
residue  of  his  personal  estate  for  life  with  remainder  over,  without  any 
direction  to  invest  it  in  any  particular  manner,  it  must  be  observed 
that,  as  between  the  tenant  for  life  and  the  remainder-man,  where  the 
residue  consists  in  part  or  wholly  of  property  in  its  nature  perishable, 
and  daily  wearing  out,  such  as  leaseholos  (not  specifically  given),  the 
tenant  for  life  will  not  be  entitled  to  the  annual  produce  which  the 
property  so  wearing  out  is  actually  making,  but  to  interest  on  the  esti- 
mated value  from  the  death.(Z) 

8ir  John  Leach  fleema  to  have  held,  that  the  residue  was  compoeed  of  the  capital  and  of  the 
interest  during  the  first  year  from  the  death  of  the  testator — which  capital  and  interest  con- 
stituted a  fund  mpon  which  the  legatee  for  life  was  to  have  the  interest  from  the  end  of  the 

ar. 

(ft)  See,  also,  Lawrenct  y.  Embree,  3  Brad£  Surr.  Rep.  364. 

(9  Wma.  on  Bzrs.  1266-7,  and  cases  cited. 
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In  Chvenhoven  v.  ShuUr^im)  it  is  laid  down,  that  where  there  is  a 
general  bequest  of  a  residue  for  life  with  a  remainder  over,  although  it 
includes  articles  of  both  descriptions,  perishable  and  not  perishable,  aa 
well  as  other  property,  the  whole  must  be  sold  and  converted  into 
money  by  the  executor,  and  the  proceeds  must  be  invested  in  perma- 
nent securities,  and  the  interest  or  income  only  is  to  be  paid  to  the 
legatee  for  life.  That  case,  and  the  authorities  there  referred  to,  settles 
the  principle  that  where  there  is  a  general  bequest  of  a  residue  of  the 
testator's  personal  estate  for  life,  with  a  remainder  over  after  the  death 
of  the  first  taker,  the  whole  residuary  fund  is  to  be  invested  for  the 
benefit  of  the  remainder-man ;  and  the  tenant  for  life  is  only  entitled  to 
the  interest  or  income  of  that  fund.  And  to  ascertain  the  amount  of 
such  residuary  fiind,  so  as  to  apportion  the  capital  and  the  income 
properly  between  the  remainder-man  and  the  tenant  for  life,  the  exec- 
utor, upon  settling  the  estate  at  the  end  of  the  year,  must  estimate  the 
whole  estate  at  what  is  then  ascertained  to  have  been  its  cash  value 
at  the  testator's  death,  after  paying  all  debts,  legacies  and  expenses  of 
administration,  and  other  proper  charges  and  commissions.  But,  in 
making  such  deductions  for  legacies  payable  at  a  future  day,  and  which 
do  not  draw  interest,  the  whole  amount  of  the  legacies  is  not  to  be  de- 
ducted, but  only  such  a  sum  as,  if  properly  invested,  would,  at  the  time 
when  the  legacies  become  payable,  have  produced  the  requisite  sum, 
exclusive  of  all  expenses  and  risk  of  loss.  The  rule  in  England,  as 
between  the  legatee  for  life  and  the  remainder-man,  is  to  invest,  or  con* 
sider  the  fund  as  invested,  in  the  three  per  cents — ^being  two  per  cent 
less  than  the  legal  rate  of  interest  in  that  country.(n)  Upon  the  same 
principle,  according  to  the  legal  rate  of  interest  here,  the  income  of 
nve  per  cent,  stock,  which  stocks  can  generally  be  purchased  at  about 
the  par  value,  may  be  considered  as  a  reasonable  discount  upon  a  leg- 
acy payable  at  the  end  of  the  year,  for  the  purpose  of  ascertaining  the 
value  of  the  residuary  estate  at  the  death  of  the  testator .(0) 

Upon  this  principle  it  was  stated  in  Clark  v.  Clark^{p)  that  the  be- 
quest of  the  use  of  a  residue  for  life,  or  any  shorter  period,  does  not  give 
.  the  legatee  the  right  to  the  possession  of  the  fund  in  the  meantime ;  and 
that  the  executor  should  either  retain  the  fund  and  pay  over  the  income 
thereof  to  the  legatee  as  it  accrues,  or  he  should  take  ample  security 
for  the  return  of  the  principal  at  the  termination  of  the  particular 
estate  therein,  if  he  suffers  it  to  go  into  the  hands  of  the  legatee  to 
enable  her  to  enjoy  the  use  or  income  thereof.(g') 

It  may  be  stated  as  a  general  rule,  that  where  there  is  a  bequest  of 
the  whole  of  the  testators  personal  estate,  or  of  the  residue  thereof 
after  payment  of  debts  and  legacies,  to  one  person  for  life,  with  a  re- 
mainder over  to  others  after  the  termination  of  such  life  estate  therein, 
the  whole  must  be  converted  into  money,  and  invested  in  permanent 
securities  by  the  executor,  and  the  income  paid  over  to  the  person  en- 
titled to  the  life  estate.(r)    The  rule  is  the  same  where  the  residuary 

(m)  2  Paige,  132.  (n)  Howe  v.  Earl  of  Dartnumtk,  7  Vea.  137* 

(0)  WiUiamson  y.  WiOiamwn,  6  Paige,  306.      {p)  8  Paige,  160. 

{q)  See,  also,  Cawna  y.  Chabert,  9  Paige,  160. 

(r)  "  Jadtoe  T.  Earl  0/ /'ortsmouth^  7  Vea.  137 ;  Feams  t.  Toung,  9  id.  549." 
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bequest  for  life,  or  for  a  limited  term,  embraces  articles  not  necessarily 
consumed  in  the  using — such  as  furniture,  books,  plate,  Ac,  as  well  as 
property  which  must  be  consumed;  unless  the  will  contains  indication 
of  an  intention  on  the  part  of  the  testator  that  the  legatee  for  life 
should  enjoy  the  property,  or  some  particular  parts  thereof,  in  its  then 
state,  as  a  specific  bequest  for  life.  (5) 

Where,  however,  the  bequest  to  the  tenant  for  life  is  specific^  the  leg- 
atee in  remainder  is  not  entitled  to  have  the  property  converted  not- 
withstanding, by  reason  of  its  being  a  decreasing  fund,  the  legacies 
over  may  altogether  fail. 

"Where  specific  articles  not  necessarily  consumed  in  using,  are  be- 
queathed to  a  legatee  for  life,  with  a  limitation  over  and  without  any 
direction  to  the  executor  to  hold  them  in  trust  for  the  remaindei-man, 
the  executor  is  authorized  to  deliver  the  same  to  the  person  entitled  to 
a  life  estate  therein ;  taking  irom  such  person  an  inventory  and  receipt, 
stating  that  such  articles  only  belong  to  the  first  taker  for  life,  and  that 
afterwards  they  are  to  be  delivered  to  the  legatee  who  is  entitled  to 
them  in  remainder.(^) 

The  old  practice  of  the  Court  of  Chancery  was  to  require  the  tenant 
for  life  to  give  security  for  the  protection  of  the  remainder-man ;  but 
such  Security  is  not  now  required,  except  a  case  of  danger  is  shown,(tt) 

In  De  Peysier  v.  Clendeniiig,{v)  the  widow  was  entitled  to  the  use  of 
certain  personal  property  appertaining  to  a  farm,  at  the  death  of  her 
husband,  the  testator,  as  a  specific  bequest  to  her  for  life,  or  so  long  as 
she  should  continue  to  resid!e  there  ;  and  the  chancellor  said  that  '^  she 
must,  in  conformity  to  the  practice  on  that  subject,  give  to  the  admin- 
istrator an  inventorv  of  the  articles,  specifying  that  they  are  in  her 
custody  as  given  to  her  while  she  resides  on  the  farm  only,  and  that 
when  she  dies  or  ceases  to  reside  there,  these  articles,  or  those  which 
may  be  substituted  in  the  {5lace  of  them  in  the  ordinary  use  of  the 
fiEU-m,  are  to  be  delivered  to  the  administrator,  or  to  the  trustees  who 
may  be  appointed  to  carry  into  effect  the  provisions  of  the  will." 

If  a  legacy  be  given  to  A.  to  be  paid  at  twenty-one,  and  the  inter- 
mediate interest  is  not  given,  and  A.  dies  before  that  period,  his  repre- 
sentative must,  wait  for  the  money  until  A.,  if  living,  would  have 
attained  twenty-one.(t£;)  But  where  interest  is  given  during  the 
minority,  and  the  legatee  dies  under  age,  his  executors  or  administra- 
^rs  will  be  entitled  immediately  on  his  death.(cz;) 

Again,  in  case  a  legacy  be  left  to  A.  at  twenty -one,  and  if  he  die  be- 

{$)  Mm  Y.  MiOs,  n  Sim.  Rep.  501 ;  RcmdaU  t.  BandaU,  3  Mer.  Rep.  193 ;  CoUins  y.  CbSmt, 
S  MjL  and  Keen,  703 ;  Alcock  y.  Sloper,  Id.  699 ;  Bethune  y.  Kenedy^  1  ICjL  and  Cnuig,  114; 
Pickering  y.  Pickering,  4  id.  289 ;  Spear  y.  Tinkkam,  3  Barb.  Oh.  Rep.  211. 

(4  Leake y.  BemneL,  1  West's  Ch.  Rep.  284;  BeU  y.  KinasUm,  2  Atk.  82;  Foley  y.  Bvfmell, 
1  Bro.  C.  0. 279 ;  Spear  y.  Ivnkham,  2  Barb.  Ch.  Rep.  '211. 

Wms.  on  Ezra.  1259,  and  cases  cited;  Covenh/oven  y.  Shuler,  2  Paige^  123. 
8  Paige,  295. 
7)  Awm.y  2  Vera.  199 ;  ChetUr  y.  Painiery  2  P.  Wms.  336;  Boden  y.  SmOh,  AmbL  688; 
Oriekett  y.  Dolbyt  3  Yes.  13. 

(x)  Chberry  y.  Sampen,  2  Freem.  25 :  Oriekett  y.  JMy,  3  Yes.  13.  But  if  a  legapj  bo 
pajable  out  of  land  at  a  ftiture  day,  although  giyen  wi&  interest  in  the  meantime,  if  the 
legatee  die  before  the  daj  of  pajment,  the  court  will  not  direct  the  legacy  to  be  raised  onUi 
||(e  time  for  payment  arriyes :  Gawler  v.  SUvndewicky  2  Cox,  16. 
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fore  that  period,  then  to  B.,  and  A.  dies  before  he  attains  his  age,  B. 
shall  be  entitled  immediately — for  he  does  not  claim  under  A.,  but  the 
devise  is  a  distinct  substantive  bequest,  to  take  eflfect  on  the  contin- 
gency of  A.'s  dying  during  his  minority .(y) 

It  should  be  remarked,  that  where  a  testator  gives  a  legatee  an  ab- 
solute vested  interest  in  a  defined  fund  so  that,  according  to  the  ordi- 
nary rule,  he  would  be  entitled  to  receive  it  on  attaining  twenty -one,  • 
but  by  the  terms  of  the  will  payment  is  postponed  to  a  subsequent 
period,  e.  ^.,  till  the  legatee  attains  the  age  of  twenty -five,  the  court  will 
nevertheless  order  payment  on  his  attaining  twenty-one;  for  at  that 
age  he  has  the  power  of  charging,  or  selling  or  assigning  it,  and  the 
court  will  not  subject  him  to  the  disadvantage  of  raising  money  by 
these  means,  when  the  thing  is  absolutely  his  own.(2j)  So,  notwith- 
standing a  legacy  is  directed  to  accumulate  for  a  certain  period,  e.  g.j 
until  the  legatee  attains  the  age  of  thirty,  yet,  if  he  has  an  absolute  in- 
defeasible interest  in  the  legacy,  he  may  require  payment  the  moment 
lie  is  competent,  by  reason  of  having  attained  twenty-one,  to  give  a 
valid  discharge.(a) 

OF  COMPELLING  THE  PAYMENT  OP  LEGACIES  OR  DISTRIBUTIVE  SHARES 

BY  PROCEEDINGS  IN  THE  SURROGATE'S  COURT. 

The  time  for  the  discharge  or  payment  of  the  specific  and  general 
legacies  is  fixed  by  the  above  section  of  the  statute,  numbered  45,  (2 
B.  S.  90,)  at  one  year  after  the  granting  of  the  letters  testamentary  or 
of  administration ;  and  such  discharge  or  payment,  it  will  be  observed, 
is  expressly  made  the  duty  of  the  executor  or  administrator  after  the 
expiration  of  that  period. 

The  practice  in  the  Surrogate's  Court,  on  compelling  payment  of  a 
legacy  afl;er  the  year  has  elapsed,  may  properly  be  considered  in  this 
place.  The  same  45th  section,  above  referred  to,  further  provides  that 
payment  of  the  legacy  may  be  enforced  by  the  surrogate,  after  the  ex- 
•piration  of  the  year,  in  the  same  manner  as  the  return  of  an  inventory, 
and  also  by  a  suit  on  the  bond  of  the  executor  or  administrator,  when- 
ever directed  by  the  surrogate. 

The  proceedings  on  compelling  the  return  of  an  inventory  were 
treated  of  at  some  length,  in  their  proper  order,  in  a  previous  portion 
of  this  work.(6)  The  practitioner  is  referred  to  those  pages  for  what- 
ever instructions  may  oe  required  to  enable  him,  if  practicable  at  all, 
to  compel  the  payment  of  a  legacy  under  .the  present  section.  It  is 
proper  to  mention  that  the  provision  in  question  has  never  been  re- 

(y)  Papworih  v.  Uoore,  2  Vern.  283;  Saundy  v.  WiUiamSj  2  P.  Wma.  4T8.  But  where 
legacies  were  given  to  A-,  B.  and  C,  the  three  co-heiresses  of  the  testator,  to  be  paid  at  their 
respective  marriages,  and  if  either  of  them  should  die,  her  legacy  to  go  to  the  survivors,  and 
one  of  them  died  unmarried,  it  was  held  that  the  survivors  should  not  receive  the  legacj  of 
the  deceased  before  their  respective  marriages — for  the  condition,  though  not  repeated,  waa 
annexed  to  the  whole,  whether  it  accrued  by  survivorship  or  by  the  original  devise :  Moore 
V.  Godfrey^  2  Vern.  620.  See,  also,  as  to  a  legacy  charged  on  land,  FeUfuim  v.  IhUham^  2 
P.Wms.  271. 

(z)  Curtis  V.  Sukwij  5  Beav.  147,  166-6;  Eocke  v.  Rocke,  9  Beav.  66. 

(a)  Jossdyn  v.  Jossdyn,  9  Sim.  63;  Saunders  v.  Vautier^  4  Beav.  115 ;  1  Cr.  and  Ph.  240; 
Greet  v.  Greet,  5  Beav.  123. 

(b)  See  ante^  ch.  7,  p.  279,  et  seq,  i 
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sorted  to  by  suitors,  in  the  court  of  the  surrogate  of  New-York,  for 
compelling  the  payment  of  legacies. 

This  clause  of  the  section  also  provides  for  enforcing  the  payment  of 
the  legacy  by  a  suit  on  the  bond  of  the  executor  or  administrator  when- 
ever directed  by  the  surrogate.  The  language  here  is  not  perfectly 
explicit,  nor  is  the  provision  entirely  free  from  difficulty.  In  what 
case  or  under  what  circumstances  the  directions  of  the  surrogate  are  to 
be  given,  is  not  stated.  The  preceding  portion  of  the  sentence  author- 
izes the  enforcement  of  payment  of  the  legacy,  in  the  same  manner  as 
the  return  of  an  inventory ;  and  an  ultimate  remedy  on  compelling 
the  return  of  an  inventory  is,  as  has  been  seen,(c)  a  suit  on  the  bond 
of  tbe  executor  or  administrator. 

The  provisions  for  the  prosecution  of  the  bonds  of  executors  and 
administrators  for  neglect  to  return  an  inventory,  were,  at  the  time  the 
present  section  was  enacted,  the  only  ones  allowing  or  regulating  such 
suits. 

It  is  probable,  therefore,  that  the  provision  in  question  was  intended 
to  authorize  a  suit  on  the  bond  of  the  executor  or  administrator,  on  his 
refusing  payment  of  a  legacy,  in  a  similar  case  to  that  in  which  such 
suit  was  authorized  for  not  returning  an  inventory.  In  this  view  the 
provision  may  appear  superfluous,  as  the  antecedent  portion  of  the 
clause  would  seem,  by  a  necessary  construction,  to  furnish  the  same, 
remedy ;  but  it  is  hardly  possible  to  give  to  the  sentence  any  other  in- 
terpretation. The  practice  on  prosecuting  the  bond,  after  disobedience 
to  the  surrogate's  summons,  was  heretofore  considered  when  treating 
of  the  subject  of  the  inventory,(rf)  and  the  directions  there  given  will, 
it  is  believed,  apply  to  the  present  case. 

The  19th  section,  (2  R  S.  116,  amended  act  of  1830,  chap.  320,  sec.  23), 
heretofore  referred  to  in  connection  with  the  subject  of  the  payment 
of  the  debts,(e)  authorizes  the  surrogate  to  cause  the  bond  of  the  exe- 
cutor  or  administrator  to  be  prosecuted,  in  case  of  his  refusal  or  omis- 
sion to  perform  a  decree  for  the  payment  of  a  legacy ;  but  that  pro-« 
vision,  u  is  supposed,  applies  not  to  the  present  section,  but  to  the  18th 
section,  (2  R.  S.  116,)  also  before  considered  when  treating  of  the  pay- 
ment of  the  debts,(/)  and  presently  again  to  be  adverted  U>,(g\  expressly 
empowering  the  surrogate  to  decree  payment  of  a  legacy,  aiter  the  ex- 
piration of  a  year  from  the  granting  of  the  letters,  and  to  the  provi* 
sions  for  a  decree  for  payment,  on  the  final  settlement  of  an  executor 
or  administrator's  account.  The  19th  section  thus  referred  to  will  be 
considered  hereafter,  as  has  already  been  intimated,  under  the  head  of 
the  rendering  and  settling  of  the  accounts  of  executors  and  administra- 
tors.(A)  It  is  believed  that  its  provisions  cannot  be  made  available  in 
aid  of  the  section  now  under  consideration.  Upon  the  whole,  it  must 
be  concluded  that  any  recourse  to  this  last  clause  of  the  45th  section, 
in  practice,  will  prove  very  unsatisfactory ;  and,  as  there  are  other  sec- 
tions aflfording  every  eflfective  remedy  which  this  clause  can  possibly 
furnish,  that  its  provisions  may  be  entirely  disregarded. 

The  above  section,  numbered  18,  (2  R.  S.  116,)  provides  that  the  sur- 

(e)  Ante,  pp.  280,  286.  (d)  AnU,  p.  286.  (t)  Anie,  p.  378. 

(/)  Ante,  pp.  366,  313.  (g)  Infra,  pp.  464-5.  {h)  BeepoO,  oh.  12. 
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TOgate  shall  have  power  to  decree  the  payment  of  a  legacy  or  distribu- 
tive share,  upon  the  application  of  a  legatee  or  relative  entitled  to  share 
in  the  distribution,  at  any  time  after  one  year  shall  have  elapsed  from 
the  granting  of  the  letters  testamentary  or  of  administration.  This 
section,  it  will  be  perceived,  extends  to  administrators  in  cases  of  intes- 
tacy, as  well  as  to  executors  and  administrators  with  the  will  annexed. 
There  is  the  same  reason  in  both  cases.  The  debts  having  been  paid 
or  ascertained  as  the  expiration  of  the  year,  as  the  executor  is  thereby 
enabled  to  proceed  to  the  discharge  or  payment  of  the  specific  and 
general  legacies,  so  it  is  competent  for  the  administrator,  where  there 
is  no  will,  at  the  same  period  to  make  the  proper  apportionment  of  the 
surplus  remaining,  after  the  payment  of  the  debts,  among  the  persons 
entitled  in  distribution. 

This  section  has  been  treated  of  in  some  detail  at  a  previous  page  of 
this  work,  in  connection  with  the  subject  of  the  payment  of  the  aebts.(i) 
The  observations  there  made  with  respect  to  its  provisions  and  the 
practice  under  it,  on  obtaining  a  decree  for  the  payment  of  a  debt  there 
prescribed,  apply  in  every  particular  to  the  proceedings  now  to  be  dis- 
cussed. The  reader  is  therefore  referred  to  the  remarks  there  presented, 
for  the  requisite  directions  for  procuring  a  decree  in  the  case  under 
consideration. 

The  general  form  of  the  creditor's  application  for  a  decree  under  the 
section,  is  to  be  followed  in  the  application  of  a  legatee  or  relative  enti- 
tled in  distribution.(;')  The  petition  of  a  legatee  should  set  forth  the 
will  of  the  deceased,  or  such  clause  or  clauses  thereof  as  contain  the  be- 
quests or  provisions  under  which  he  claims.  It  should  aver  that  he 
has  requested  payment  of  the  executor,  and  that  the  executor  has  re- 
fused the  same.  It  should  also  allege,  if  the  fact  be  within  the  know- 
ledge or  information  of  the  petitioner,  that  assets  sufficient  for  the 
payment  of  all  the  debts  against  the  testator,  and  for  the  discharge  of 
the  legacies,  have  come  into  the  hands  of  the  executor ;  and  should  re- 
quire that  he  render  an  account  of  his  proceedings  in  the  performance 
of  the  duties  of  his  trust,  or  that  he  admit  a  sufficiency  of  assets  ;  and 
such  special  circumstances  within  the  petitioner's  knowledge  or  infor- 
mation, relative  to  the  situation  of  the  estate  or  the  conduct  of  the  ex- 
ecutor in  the  administration,  may  be  included  and  charged  in  the  petition 
as  the  petitioner  may  deem  calculated  to  sustain  or  promote  his  claim. 

The  petition  of  a  person  entitled  in  distribution  will,  of  course,  de- 
clare the  character  in  which  his  or  her  claim  is  made ;  and,  if  as  next 
of  kin,  the  degree  of  relationship  which  existed  between  the  petitioner 
and  the  intestate.  And  similar  averments  and  charges^to  those  above 
prescribed  for  the  petition  of  a  legatee,  should  also  be  included.  In 
other  respects,  as  well  as  in  some  of  those  here  spoken  of,  the  contents 
of  the  petition  of  a  legatee  or  distributee,  for  a  decree  for  payment  un- 
der the  section  in  question,  will  be  the  same  as  those  of  a  creditor  in 
the  case  before  treated  of. 

(i)  Ante,  pp.  356,  373,  et  seq. 

Ij)  Where  a  legacy  is  given  to  a  feme  covert  for  her  separate  use,  it  was  said  in  CfuUd  t. 
J*eck,  (11  Paige,  475,)  the  proceedings  before  the  surrogate  against  the  executor,  to  compel 
the  payment  of  the  legacy,  should  be  instituted,  in  the  name  of  the  feme  covert  only,  by  het 
next  friendL 
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There  will  be  the  same  necessity  that  the  executor  or  administrator 
bring  in  an  account  on  the  return  of  the  citation,  to  show  cause  or 
apply  for  time  to  do  so,  as  was  shown  in  the  former  proceedings  for 
ODtaining  a  decree  for  the  payment  of  a  debt  In  a  case  where  the 
legatee  filed  a  bill  in  chancery  for  enforcing  the  payment  of  a  legacy, 
and  called  upon  the  executors  to  render  an  account  of  the  property  left 
by  the  testatrix,  or  to  admit  sufficient  assets  for  the  payment  of  the 
legacy,  and  the  executors  neither  rendered  an  account  nor  stated  in 
their  answer  that  there  was  any  deficiency  of  assets,  the  court  pre* 
sumed  that  there  was  sufficient  assets  for  the  purposes  of  the  suit,  and 
affirmed  a  decree  for  the  payment  of  the  legacy,  considering  that  it 
would  be  a  useless  expense  to  direct  an  account  to  be  taken  of  the 
estate  of  the  testatrix  which  had  come  into  the  hands  of  the  executors.(ik) 

Witnesses  may  be  examined  on  either  side,  touching  any  question 
arising  between  the  parties,  the  same  as  in  the  case  of  a  creditor's  ap- 
plication for  a  decree  for  payment  The  proceedings  on  contesting  the 
account,  if  one  be  rendered,  will  be  governed  by  the  rules  before  indi- 
cated with  reference  to  an  account  rendered  on  the  return  of  a  citation 
to  show  cause,  issued  at  the  instance  of  a  creditor ;  and  the  decree  will 
follow  the  same  general  form,  and  costs  will  be  adjudged  as  in  that 
case. 

The  mode  of  enforcing  the  decree  will,  of  course,  be  the  same  as  that 
before  pointed  out  for  enforcing  a  decree  for  the  payment  of  a  debt(i) 
Mr.  Kirtland,  in  his  treatise  on  the  practice  in  Surrogates'  Court8,(m) 
says  the  decree  for  the  payment  of  a  legacy  may  be  enforced  by  attach- 
ment and  imprisonment  of  the  executor.(w) 

It  is  proper  in  this  place  to  state,  that  although  the  section  in  ques- 
tion, in  terms,  provides  a  very  summary  and  effective  means  for  fixing 
and  declaring  the  liability  of  the  executor  or  administrator  for  a  debt, 
legacy  or  distributive  share,  claimants  seldom  avail  themselves  of  the 
remedy  which  it  appears  to  furnish.  One  reason  for  this  is,  that  the 
statute  does  not  specifically  designate  the  practice  to  be  pursued  on 
obtaining  the  decree.  The  claimant  is  deterred  from  prosecuting  an 
executor  or  administrator  under  the  section,  by  uncertainty  as  to  the 
regularity  of  his  proceedings.  The  practice  described  in  the  former 
portion  of  this  work,  on  obtaining  a  decree  under  the  section  for  the 
payment  of  a  debt,  and  above  referred  to  as  applicable  to  the  enforce- 
ment of  the  claims  of  legat-ees  and  distributees,  is  suggested  as  effectual 
for  the  proposed  purposes,  and  is  in  all  respects  unobjectionable.  It  is 
the  same  aa  has  been  approved  in  the  cases  which  have  been  brought 
before  the  surrogate  of  the  county  of  New  York  under  the  section. 

Another  reason  why  recourse  is  seldom  had  to  the  remedy  intended 
to  be  afforded  by  this  section,  is,  that  an  account  is  not,  by  its  provi- 
sions, expressly  required  to  be  produced,  and  the  rendering  of  an  ac- 
count has  been  deemed  essential  to  the  due  adjudication  of  the  rights 
of  the  respective  parties.    The  account,  however,  as  it  has  been  at- 

Oc)  Smm  T.  SmUh,  4  Paige,  271.  (Q  Ante,  p.  3*78 ;  Post^  ch.  12. 

(m)  Kirt.  Surr.  (ed.  1835)  141. 

(n)  See  the  sabject  of  the  jurisdiction  of  the  surrogate  to  eziforoe  his  decrees  tj  attach* 
ment  considered,  anU,  pp.  28,  37-S. 
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tempted  to  show,  is  properly  a  part  of  the  defence  to  the  petitioner's 
allegations.  If  the  executor  or  administrator,  by  his  silence  or  by  his 
neglect  to  furnish  an  account,  permit  a  decree  to  go  against  him  for 
the  full  amount  of  a  claim,  when  there  is  a  deficiency  to  pay  other 
claims  equally  entitled  in  full,  he  will  render  himself  personally  liable 
for  the  loss.  The  decree  of  the  surrogate  for  payment  of  the  claim  will 
not  protect  the  executor  or  administrator  in  such  payment,  in  case  there 
should  be  a  deficiency.  Other  claimants  will  be  entitled  to  their  pro 
rata  shares,  the  same  as  though  the  one  who  had  obtained  the  decree 
had  been  paid  only  in  an  equal  proportion  with  themselves,  and  the 
executor  or  administrator  must  personally  bear  the  loss  of  the  excess 
paid  to  that  one.  It  is  not  for  the  court  to  assume  that  there  will  be 
a  deficiency;  on  the  contrary,. unless  the  executor  or  administrator 
prove  the  existence  of  other  claims,  and  a  want  of  assets  to  satisfy  the 
whole,  the  court  may  conclude  that  there  is  a  sufficiency  for  the  pur- 
poses of  the  present  proceedings,  and  at  once  decree  payment  of  the 
claim.  The  petitioner  cannot  be  obliged  to  establish  the  adequacy  of 
the  assets  absolutely,  because  that  is  a  matter  of  which  the  executor  or 
administrator  alone  can  have  positive  knowledge.  It  will  usually  be 
found  impracticable  for  the  executor  or  administrator  to  show  a  defi- 
ciencv,  without  bringing  in  an  account.  A  mere  averment  of  a  deficiency 
could  not  be  held  a  compliance  with  the  statute,  or  with  the  citation  to 
show  cause.  K,  therefore,  the  section  means  anything,  it  is  submitted 
that  it  may  be  construed  to  authorize  the  surrogate  to  require  of  the 
executor  or  administrator  such  a  statement  of  the  condition  of  the  assets, 
and  of  his  proceedings  in  the  performance  of  the  duties  of  his  trust,  as 
will  enable  him  to  determine  upon  the  claim  of  the  petitioner;  or,  upon 
his  neglect  to  render  such  statement,  to  hold  him  liable  for  the  whole 
amount  of  the  claim.  It  would  not  seem,  then,  that  the  omission  hj 
the  statute  expressly  to  require  an  account  should  cause  any  real  diffi- 
culty in  the  case. 

But  the  greatest  obstacle  which  is  met  with  in  proceedings  under  this 
section,  generally  arises  from  the  omission  of  the  executor  or  adminis- 
trator to  publish  the  notice  for  the  exhibition  of  claims  provided  for  by 
the  statute.  The  plea  is  almost  always  put  in  by  the  executor  or  ad- 
ministrator that  the  sufficiency  of  the  assets  for  the  required  payment 
cannot  be  declared,  because  he  has  not  advertised  for  and  ascertained 
the  claims  against  the  deceased  in  the  mode'  provided  by  law. 

It  will  be  remembered  that  the  publication  of  a  notice  for  the  exhi- 
bition of  claims  is  not  distinctly  imposed  upon  the  executor  or  admis- 
trator  as  a  duty — ^the  terms  of  the  statute  are  simply  permissive ;  the 
executor  or  administrator  may  insert  a  notice  in  a  newspaper,  &c.(o)  In 
considering  this  provision  of  the  statute  in  connection  with  the  subject 
of  the  payment  of  the  debts,  it  was  urged  that  this  phraseology  was 
not  to  be  construed  to  the  delay  or  injury  of  any  person  interested  in 
the  estate,  and  that  the  neglect  of  the  executor  or  administrator  to  pub- 
lish the  notice,  should  not  be  allowed  to  protect  him  against  a  just 
demand  when  the  proper  time  for  payment  had  arrived. 

(o)  2  R.  &  38,  sec.  34 ;  3  B.  S.  (6th  ed.)  175  ;  Ante,  pp.  354,  379,  ei  seq. 
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But  in  the  court  of  the  surrogate  of  the  county  of  New  York,  a  dif- 
ferent rule  formerly  prevailed,  and  the  mere  suggestion  of  the  omission 
to  publish  the  notice  was  held  a  sufficient  reason  for  the  adjournment 
of  the  proceedings  against  the  executor  or  administrator,  whatever  they 
may  have  been,  whether  under  the  present  section  or  under  any  other 
provisions  of  the  statutes,  for  the  requisite  time  to  enable  him  to  make 
or  complete  the  publication.  The  ground  on  which  this  rule  was 
adopted,  was,  that  it  is  impossible  to  say  whether  there  are  assets  for 
the  payment  of  the  petitioner's  claim  until  the  amount  of  the  debts  has 
been  definitely  ascertained,  which  can  be  done  only  by  the  advertise- 
ment. This  would  be  conclusive  as  to  the  necessity  and  propriety  of 
the  delay,  if  the  circumstance  of  the  publication  or  non-publication 
of  the  notice  were,  by  the  terms  of  the  ptatute,  within  the  cognizance  of 
the  surrogate,  and  he  could  oblige  the  executor  or  administrator  to  in- 
form himself,  by  advertising  pursuant  to  the  statute  or  otherwise,  as  to 
the  amount  of  the  debts  and  the  sufficiency  of  the  assets.  But  the 
advertising  for  claims  is  entirely  optional  with  the  executor  or  adminis- 
trator, and  the  surrogate  has  no  control  over  him  in  respect  to  it.  If 
the  executor  or  administrator  obtained  an  adjournment  of  the  proceed- 
ings a^ain^t  him  for  the  purpose  of  publishing  the  notice,  and  then 
refused  to  cause  the  publication  when  the  day  arrived  to  which  the 
matter  had  been  adjourned,  there  was  the  same  reason  for  a  further 
postponement  which  there  was  originally,  that  the  debts  have  not  been 
duly  advertised  for  and  ascertained.  From  all  that  appears  in  the 
statutes,  if  the  executor  or  administrator  is  entitied  to  one  adjournment 
of  a  prosecution  against  him  to  enable  him  to  advertise  for  clainis,  the 
same  principle  applies  to  entitle  him  to  a  second  and  a  third,  and  indeed 
to  any  number,  until  he  sees  fit  to  insert  the  notice  in  the  newspaper. 
The  necessity  for  advertising  is  apparent  to  the  executor  or  administra- 
tor &om  the  outset,  and  remains  the  same,  and  there  will  be  the  same 
difficulty  to  the  last,  in  positively  declaring  the  sufficiency  of  the  assets, 
unless  he  choose  to  advertise,  and  thus  a  decree  for  payment  may  be 
indefinitely  delayed. 

The  true  rule  probably  is,  and  such  is  the  rule,  it  is  understood,  now 
prevailing  in  the  court  of  the  surrogate  of  the  county  of  New  York, 
that,  at  the  end  of  the  year,  the  executor  or  administrator  is  to  be  held 
to  have  received  sufficient  assets  for  the  payment  or  discharge  of  the 
claim  brought  against  him,  unless  he  shows  distinctly  the  existence  of 
debts  and  demands  for  which  the  assets  which  have  come  into  his  hands 
are  liable,  and  which  such  assets  are  insufficient  to  discharge.  Some 
of  the  remarks  above  made  with  respect  to  the  furnishing  of  an  account 
on  the  return  of  the  order  to  show  cause,  apply  here,  it  is  for  the  ex- 
ecutor or  administrator  to  show  a  deficiency.  The  court  may  assume 
that  sufficient  assets  for  the  payment  of  the  claim  have  come  into  his 
hands,  unless  he  prove  the  contrary. 

If,  by  his  neglect  to  publish  the  notice  for  the  exhibition  of  claims, 
the  executor  or  administrator  has  omitted  to  put  himself  in  a  condition 
ftdly  to  establish  the  defence  of  insufficiency,  as  the  fault  lies  with  him, 
he  alone  should  suffer  the  consequences.  In  case  debts  subsequently 
appear  against  the  deceased,  and  there  be  not  sufficient  assets  to  pay 
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the  same  in  full,  or  in  the  same  proportion  as  that  for  which  a  decree 
has  been  obtained ;  or  if  it  prove  afterwards,  upon  advertising,  that  the 
claims,  whether  of  creditors,  legatees  or  persons  entitled  in  distribution 
already  discharged  have  been  overpaid ;  the  executor  or  administrator 
must  bear  the  loss  himself,  aud  make  up  the  deficiency  out  of  his  own 
pjroperty.  This  course,  it  is  submitted,  is  in  accordance  with  the  inten- 
tions of  the  statutes,  and  is  calculated  to  promote  the  ends  of  justice, 
and  to  insure  fidelity  and  promptness  in  the  administration. 

By  adopting  the  views  here  presented  with  respect  to  this  section, 
and  the  practice  under  the  same,  it  becomes  a  very  important  and 
effectual  provision  for  fixing  and  declaring  the  rights  of  persons  having 
claims  against  the  assets  in  the  hands  of  an  executor  or  administrator. 
It  may  be  observed,  however,  that  care  should  be  taken,  in  decreeing 

Eayments  against  an  executor  or  administrator,  that  the  whole  assets  in 
is  hands  be  not  exhausted  thereby.  He  should  be  permitted  to  retain 
a  sufficient  portion  to  meet  contingencies  in  the  future  progress  of  the 
administration,  and  to  await  a  final  settlement  of  his  accounts  and  dis- 
tribution thereupon.  To  what  amount,  or  in  what  proportion  relatively 
to  each  claim,  he  should  be  so  permitted  to  retain,  will  depend  upon 
the  situation  of  the  affairs  of  the  estate  as  duly  represented  and  proved 
by  him  to  the  surrogate. 

It  may  here  be  stated  that  the  decision  of  a  surrogate,  on  a  trial  be- 
fore him  as  to  the  validity  of  a  will,  that  a  legatee  named  in  the  will, 
who  had  signed  his  name  as  a  subscribing  witness  thereto,  was  not  a 
subscribing  witness  within  the  meaning  of  the  law,  will  not  conclude 
other  legatees,  in  a  controversy  between  them  and  the  executors.(p) 

The  enforcing  the  payment  of  legacies  by  proceedings  to  compel  the 
executor  or  administrator  to  account  before  the  surrogate,  will  be 
treated  of  in  a  future  portion  of  this  work,  when  the  provisions  of  the 
statutes  expressly  regulating  the  rendering  and  settling  of  the  accounts 
of  executors  and  administrators  come  to  be  considered. 

The  above  sections,  numbered  9,  10,  H,  12,  13,  (2  R  S.  114,  115,) 
19,  20,  21,  22,  (2  K.  S.  450,  451,)  provide  for  the  recovery  of  legacies 
and  distributive  shares  by  suits  in  the  common  law  courts  against  exe- 
cutors and  administrators  after  the  expiration  of  the  year,  as  well  in 
favor  of  minors  as  of  persond  of  full  age.  Where  a  legacy  has  been 
given  of  specific  securities,  the  legatee  himself  may  sue  for  their  pos- 
session, if  he  have  first  obtained  the  assent  of  the  executor,  whether 
that  executor  be  of  foreign  or  of  domestic  origin.(g')  The  remedy 
in  the  Surrogate's  Court,  or  in  a  court  of  equity,  for  enforcing  the  pay- 
ment of  a  legacy,  being  more  speedy  and  practicable,  and  except  in  the 
case  of  minors  unattended  with  the  giving  of  security,  it  is  believed 
that  those  sections  are  seldom  resorted  to.  They  are  included  above, 
as  forming  a  portion  of  the  statutory  system  relative  to  the  government 
of  executors  and  administrators,  and  the  disposition  of  the  property 
of  decedents.     They  do  not  seem  to  call  for  any  particular  comments, 

ip)  Roberiaon  y.  Caw^  3  Barb.  Sup.  Ct  Rep.  410. 

{q)  Sere  agst  CVni,  5  Abbott's  Prac.  Rep.  481.  In  an  action  against  an  executor  for  the 
recoyery  of  a  legacy  which  the  defendant  alleges  has  been  paid  by  him  to  a  stranger,  for 
the  benefit  of  the  legatees,  the  stranger  need  not  be  made  a  party  defendant:  Gl&uon  r, 
Thayer,  24  Barb.  62. 
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TO  WHOM  LEGACIES  ARE  TO  BE  PAID. 

The  inquiry  to  whom  legacies  are  to  be  paid  is  one  of  great  import- 
ance to  the  executor,  who  must  be  careful  to  pay  legacies  into  the  hands 
of  those  who  have  authority  to  receive  them. 

"  K  a  legacy  be  given  to  A.,  to  be  divided  between  himself  and  his 
fiimily,  and  the  executor  pays  the  legacy  to  A.,  it  is  well  paid  to  dis* 
charge  the  executor. 

*'  It  is  a  general  rule  that,  where  the  legatee  is  an  infant,  and  would 
be  entitled  to  receive  a  legacy  if  he  were  of  age,  the  executor  is  not 
justified  in  paying  it  either  to  the  infant,  or  to  the  father,  or  any  other 
relation  of  the  in&nt,  on  his  account,  without  the  sanction  of  a  court 
of  equity.(r)  And  even  in  the  case  of  a  child  who  has  attained  ma- 
jority, payment  to  the  father  is  not  good,  unless  it  be  made  by  the  con- 
sent of  the  child,  or  confirmed  by  his  subsequent  ratification. 

"  It  may  happen  that  an  executor  has,  with  the  most  honest  inten- 
tions, paid  the  legacy  to  the  father  of  the  infant ;  nevertheless  he  will 
be  held  liable  to  pay  it  over  again  to  the  legatee  on  his  coming  of  age. 
And  although  such  cases  have  been  attended  with  many  circumstances 
of  hardship  on  the  executor,  yet  he  has  been  held  responsible,  on  the 
policy  of  obviating  a  practice  so  dangerous  to  the  interests  of  infimts, 
and  so  naturally  productive  of  domestic  discord."(5) 

By  the  above  section  of  the  statutes,  numbered  46,(0  ^  l^g^cy  of  less 
than  the  value  of  $50  to  a  minor,  may  be  paid  to  the  father  of  the 
legatee,  to  the  use  and  for  the  benefit  of  su(ih  minor. 

By  the  next  section,  if  the  legacy  be  of  the  value  of  $50  or  more, 
the  general  guardian  of  the  minor  is  entitled,  imder  the  direction  of  the 
surrogate,  to  receive  it ;  and  he  is  to  be  required  to  give  security  to  the 
minor,  to  be  approved  by  the  surrogate,  for  the  fiiithful  application  and 
accounting  for  such  legacy.  It  will  hereafter  appear,  in  that  portion  of 
this  work  treating  of  the  appointment  of  guardians,  that  a  general  guar- 
dian, excepting  one  appointed  by  deed  or  will,  before  obtaining  his 
letters,  is  obliged  to  give  security  to  the  minor  for  the  faithful  discharge 
of  the  duties  of  his  guardianship.  The  present  section  furnishes  an 
additional  safeguard  to  the  minors  interest,  by  providing  especially  for 
the  preservation  for  his  benefit  of  a  legacy  bequeathed  to  him.  And  it 
would  seem  from  the  section  that,  although  the  legacy  in  the  particular 
case  is  the  only  property  of  the  minor,  and  the  appointment  oi  the  guar- 
dian is  for  the  sole  purpose  of  receiving  it,  yet  that  the  guardian  must 
give  double  security — once  before  the  grant  of  the  letters  of  guardian- 
ship, and  once  to  enable  him  to  receive  the  legacy. 

The  term  general  guardian  includes  guardians  appointed  by  deed, 
testamentary  guardians,  and  those  appointed  by  the  Court  of  Chancery 
or  the  Surrogate's  Court.  Either  of  these  must  comply  with  this  pro- 
vision before  he  is  authorized  to  receive  a  legacy  bequeathed  to  his 
ward.  Until  security  to  the  minor  has  been  given  by  the  guardian 
and  approved  by  the  surrogate,  and  his  directions  for  payment  of  the 
legacy  obtained,  the  guardian  is  not  in  a  condition  to  receive,  nor  is  the 
executor  authorized  to  pay  the  legacy.     It  follows,  from  this,  that  the 

(r)  Omei  v.  Tailmadge,  1  Johns.  Ch.  Rep.  3 ;  Morrdl  r.  Dickey,  Id-  153. 

(«)  Wms.  on  Ezra.  1267,  and  cases  cited.  (Q  Ante,  p.  438. 
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guardian  cannot  take  proceedings,  at  least  in  the  Surrogate's  Court,  to 
compel  the  payment  of  the  legacy,  unless  he  has  first  procured  the 
direction  of  the  surrogate.  In  Hoyt  v.  Hilionjju)  the  vice-chancellor 
intimates  an  opinion  that  the  surrogate  may  direct  the  payment  of  a 
minor's  legacy  to  his  guardian,  without  requiring  security ;  but  the  last 
clause  of  the  present  section  of  the  statute  doos  not  seem  to  have  been 
adverted  to  in  the  case.  It  is  submitted  that  the  language  of  that 
clause  is  imperative,  and  cannot  be  construed  to  allow  the  security  to 
be  dispensed  with.(t;) 

The  kind  or  amount  of  the  security  which  is  to  be  taken  is  not 
defined,  but  rests  entirely  in  the  discretion  of  the  surrogate.  A  bond, 
with  one  or  more  sureties  in  double  the  amount  of  the  legacy,  will 
usually  be  demanded. 

The  proper  form  of  proceeding  on  the  part  of  the  guardian,  in  order 
to  receive  a  legacy  bequeathed  to  his  ward,  is,  to  present  to  the  surro- 
gate a  written  application,  alleging  the  legacy  and  offering  the  security, 
and  praying  a  direction  for  the  payment.  If  the  surrogate  consider 
the  proposed  security  sufficient,  on  the  same  being  given,  his  direction 
for  the  payment  will  be  made.  The  custody  of  the  instruinent  of 
which  the  security  consists  is  not  prescribed  oy  the  statute,  but  it  is 
doubtless  to  be  filed  with  the  surrogate.  The  direction  of  the  surrogate 
for  the  payment  wiU  be  given  in  writing  in  the  shape  of  an  order, 
which  must  be  duly  entered  in  the  minutes.  It  cannot  be  too  strongly 
impressed  upon  the  executor  that  he  should  be  careful,  before  paying 
a  minor's  legacy  to  his  guardian,  to  see  that  the  direction  for  the  pay- 
ment has  been  given  by  the  surrogate,  as  otherwise  he  will  always  re- 
main liable  to  the  legatee  for  the  amount  of  his  legacy,  in  case  his  guar- 
dian shall  have  misapplied  it. 

A  persop  appointed  a  guardian  to  an  infant,  in  another  state,  is  not 
entitled  to  receive  from  the  administrator  here  the  legacy  or  portion  of 
the  infant.  The  guardian  must  be  appointed  here,  and  give  competent 
security,  to  be  approved  of  by  the  court,  before  the  payment  of  the 
infant's  money  will  be  ordered.(t6;) 

The  above  sections,  numbered  4S,  49,  60  and  ol,(x)  provide  for  the 
payment  to  the  surrogate  of  a.  legacy  bequeathe^  to  a  minor  having  no 
general  guardian,  or,  where  direction  for  the  payment  to  the  guardian 
is  refused,  for  the  investment  and  subsequent  disposition  thereof.  They 
are  perfectly  explicit  in  their  provisions,  and  do  not  suggest  any  sub- 
ject for  remarks. 

The  above  section  of  the  statute,  numbered  12,  in  connection  with 
the  preceding  sections,  numbered  9, 10  and  11,  and  the  following  13th 
section,  provides  for  and  regulates  the  recovery  of  legacies  bequeathed 
to  minors,  and  also  of  distributive  shares  to  which  they  are  entitled,  by 

(tt)  2  Edw.  Oh.  Rep.  203. 

(v)  A  general  guardian  cannot  sustain  a  bill  in  chancery  for  the  payment  of  a  legacy.  A 
suit  for  the  benefit  of  infants  should  be  brought  by  tkprochein  ami;  and,  since  the  Revised 
Statutes,  no  one  else  can  do  it.  "  I  hold  the  statuteSi"  says  the  rice-chancellor,  in  the  case 
last  referred  to,  *'  to  be  imperatiye  on  this  head."  See,  however.  Code  of  Procedure,  section 
115 ;  Hulbert  agst.  Timng^  13  How.  Prac.  Rep.  413. 

(w)  MbrreU  v.  JHckey^  1  Johns.  Ch.  Rep.  153 ;  McLo9key  v.  Rdd,  4  Bradf.  Surr.  Rep.  335. 

(z)  Ante,  pp.  438-9. 
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Buits  at  law  against  executors  and  admiDistrators.  They  offer  nearly 
the  same  protection  to  the  minor's  interests  as  is  provided  by  the  sec- 
tions above  considered. 

"  When  the  direction  to  the  executor  is  not  to  pay  the  legacy  to  the 
child,  but  the  bequest  is  made  to  a  trtistee  for  him,  the  executor  will  be 
justified  in  paying  the  money  to  the  person  so  appointed.  Hence,  if 
the  testator  order  the  sum  to  be  paid  to  the  father,  ne  will  be  a  trustee 
for  his  child,  and  entitled  to  receive  the  money,  and  his  receipt  will  be 
a  good  discharge  to  the  executors.  It  would  appear,  on  principle,  that 
the  direction  for  payment  to  the  trustee  must  appear  upon  the  face  of 
the  will,  and  cannot  be  proved  by  parol  evidence." 

It  may  also  be  observed  that  an  executor  cannot,  without  risk,  un- 
less under  the  direction  of  the  surrogate  or  of  a  competent  court,  pay 
any  part  of  a  legacy  bequeathed  to  an  infant,  either  to  the  infant,  or  to 
any  person  for  his  use;  therefore,  the  executor  is  not  justified  in  apply- 
ing any  part  of  the  capital  of  the  legacy  for  the  maintenance  or  advance- 
ment of  the  child,  or  any  other  purposes  than  mere  necessaries,  without 
the  sanction  of  the  court.  But,  with  respect  to  the  interest  of  the  sum 
bequeathed,  it  should  be  seen  that  the  executor  may  apply  a  requisite 
part  of  it  for  the  support  of  the  infant  legatee,  without  the  authority  of 
the  testator,  if  he  does  no  more  than  the  court  would  have  directed,  if 
it  had  been  resorted  to  in  the  first  instance ;  for  the  principle  is  estab- 
lished, that  if  an  executor  do,  without  application,  what  the  court 
would  have  approved,  he  shall  not  be  called  upon  to  account,  and 
forced  to  undo  that,  merely  because  it  was  done  without  application.(y) 

The  case  in  which  a  portion  of  a  legacy  ma}',  under  the  order  of  the 
surrogate,  be  advanced  to  a  legatee,  previous  to  the  expiration  of  the 
year,  as  necessary  for  his  support,  has  already  been  treated  of  ;(2)  and 
after  the  year  has  elapsed,  and  there  is  no  further  object  in  requiring 
security,  where  the  executor  has  made  advances  to  a  minor  legatee, 
although  without  the  order  of  the  surrogate,  he  will  probably  be  pro- 
tected if  he  show  that  such  advances  were  necessary  for  the  minor's 
support,  and  were  made  under  such  circumstances  as  would  have 
authorized  the  surrogate  to  allow  them,  if  the  application  had  been 
made  previous  to  the  expiration  6f  the  year.  It  may  be  added  that,  if 
a  court  of  equity  can  discover  a  clear  act  of  the  legatee,  when  of  age, 
confirmatory  of  the  application  of  his  legacy  by  the  executor  during 
his  minority,  it  will  hold  him  estopped  from  claiming  a  repa3'ment.(a) 

Where  a  testator  is  the  parent,  or  in  hco  parentis^  of  an  infant  leg- 
atee, whether  the  legacy  be  contingent  or  vested,  interest  on  the  legacy 
shall  be  allowed  as  a  maintenance  from  the  time  of  the  death  of  the 
testator.  This  subject  will  be  pursued  hereafter,  together  with  the 
subject  of  interest  generally.(J) 

It  was  formerly  the  law,  that  if  a  legacy  was  given  to  a  married 
woman,  it  should  be  paid  to  the  husband.  So,  where  a  legacy  was 
given  to  a  married  woman  living  separate  from  her  husband,  with  no 
maintenance,  and  the  executor  paid  it  to  the  wife,  and  took  her  receipt 

(v\  See  Wins,  on  Ezra.  1269,  12*71,  and  cases  cited.  {%)  See  supra^  pp.  439,  442. 

(a)  1  Rop.  Leg.  (3d  ed.)  771 ;  Wms.  on  Ezra.  1271. 
Q>)  See  Wms.  on  Ezra.  1272;  Jvfra^  pp.  463-4. 
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for  it,  yet,  oa  a  suit  instituted  by  the  husband  against  the  executor,  he 
was  decreed  to  pay  it  over  again,  with  interest.(c)  It  was  also  ad- 
judged that  if  the  husband  and  wife  were  divorced  a  mensa  et  ihoro^ 
and  a  legacy  was  left  to  her,  the  husband  alone  might  release  it,(d)  and, 
consequently,  to  him  alone  was  it  payable.(e) 

But  the  Court  of  Chancery,  upon  the  application  of  the  wife,  might 
restrain  the  husband  from  proceeding  at  law  to  obtain  the  possession 
of  a  legacy,  or  a  portion  in  personal  estate  which  came  to  her  by  will 
or  inheritance,  until  he  made  a  proper  provision  for  her  support.  The 
court,  however,  would  not  allow  a  maintenance  to  the  wife  out  of  the 
property  which  at  law  belonged  to  the  husband  by  virtue  of  his  mari- 
tal rights,  although  she  had  an  equity  therein,  while  she  was  living 
separate  and  apart  from  her  husband,  against  his  consent,  and  without 
any  justifiable  cause.(/) 

But  now,  by  statute,(^)  any  married  female  may  take  by  devise  or 
bequest,  and  hold  to  her  sole  and  separate  use,  real  and  personal  prop- 
erty, and  any  interest  or  estate  therein,  in  the  same  manner  and  with 
the  like  eflfect  as  if  she  were  unmarried.  An  executor,  therefore,  may 
now  safely  pay  to  a  married  woman  a  legacy  bequeathed  to  her  since 
this  statute  took  eflfect,  and  her  receipt  will  be  a  valid  discharge  for 
the  same.  Indeed,  she  is  the  only  person  entitled  to  receive  such 
legacy,  and  a  payment  to  her  husband  would  not  protect  the  executor. 
But,  with  respect  to  legacies  which  took  eflfect  before  the  passing  of  the 
statute,  the  former  law  probably  prevails,  the  ancient  marital  rights  of 
the  husband  attach,  and  his  receipt  will  be  requisite  to  the  valid  dis- 
chasge  of  the  legacy. 

It  may  be  observed,  in  conclusion,  that,  by  the  former  law,  when  a 
bequest  was  made  to  the  separate  use  of  a  married  woman,  as  where  it 
was  given  "  for  her  own  use,  and  at  her  own  disposal,"  she  alone  could 
give  a  good  discharge  for  it.  Her  husband  had  no  interest  in  the^fund, 
and  she  might  sue  for  it  by  her  next  friend.(A) 

OF  INTEREST  UPON  LEGACIES. 

Specific  legacies  are  considered  as  separated  from  the  general  estate, 
and  appropriated  at  the  time  of  the  testator's  death ;  and,  consequently, 
from  that  period,  whatever  produce  accrues  upon  them,  and  nothing 
more  or  less,  belongs  to  the  legatees  ;  therefore,  where  there  is  a  specific 
legacy  of  stock,  the  dividends  belong  to  the  legatee  firom  the  death  of 

(c)  ''Palmer  v.  Trevor,  1  Vera.  261 ;  ToUer,  320.    See,  alao,  Sieed  v.  CaUey,  2  M.  and  K.  62. 

idj  Stephens  y.  ToUyy  Gro.  Eliz.  908,  and  other  authorities  cited ;  Wms.  on  Ezra.  1274-5,  n. 

(e)  "See  Green  v.  OtU,  1  Sim.  and  Stu.  250.''    Wma.  on  Exrs.  1275. 

(/)  Fry  V.  Fry,  7  Paige.  461.  See,  also,-  UdaU  v.  Kenney,  3  Cowen,  590 ;  5  Johns.  Ch. 
Bep.  564;  HavHand  v.  Bhom,  6  Johns.  Gh.  Rep.  178;  Van  B^ppea  y.  Van  Deuaen,  4  Paige, 
64;  Van  Duzer  v.  Van  Duzer,  6  id.  366;  Dunn  v.  Brovjyer,  2  McCord,  368;  1  WesVs  Rep. 
581 ;  2  Kent's  Gomm.  138,  et  seq. ;  2  Story's  Eq.  Jur.  630,  et  seq.  The  equity  of  a  married 
woman  for  a  settlement  does  not  survive  to  her  children ;  and  where  there  is  no  contract  for 
a  settlement,  nor  any  proceeding  by  the  wife  to  enforce  one  during  her  life,  the  creditors  of 
the  husband  are  entitled  to  a  legacy  bequeathed  to  her,  and  her  children  have  no  equity  to 
prevent  its  payment  to  them:  Barker  v.  Woods,  1  Sandf.  Ch.  Rep.  129. 

{ff)  "Act  for  the  more  effectual  protection  of  the  property  of  married  women."  passed  7  th 
April,  1848  (S.  L.  1848,  ch.  200,  p.  307),  amended  by  ch.  375  of  the  Laws  of  1849,  passed 
11th  April,  1849;  S.  L.  1849,  528;  3  R.  S.  (5th  ed.)  239,  240.    See  ante,  pp.  .63,  236-7. 

(A)  Wms.  on  Exra.  1280,  and  cases  cited;  GuM  v.  JPeck,  11  Paige,  476., 
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the  testator ;  and  it  is  immaterial  whether  the  enjoyment  of  the  prin- 
cipal is  postponed  by  the  testator  or  not(t) 

Accordingly,  it  should  seem  that  the  specific  l^atees  of  cows,  mares, 
or  ewes,  are  entitled  to  the  brood  Mien  between  the  death  of  the  testa- 
tor and  the  assent  of  the  executor  to  the  l^acy.  So,  also,  as  to  the 
wool  of  sheep  shorn,  &c.(y)  But  if  inanimate  and  unproductive  articles 
of  property  are  bequeathed  and  not  delivered,  it  does  not  follow  that 
the  legatee  is  entitled  to  interest  upon  their  value  out  of  the  estate, 
by  way  of  recompense  for  the  detention ;  if  improperly  withheld,  the 
remedy  is  against  the  executor  personally.  The  case  of  Apreece  v. 
Apreece{k)  shows  that  a  specific  legacy  (as  a  ring,  where  the  value  is 
fixed  by  the  testator)  does  not  carry  iuterest.(Z) 

"  General  legacies  in  their  nature  carry  interest;  and,  as  in  the  case 
of  all  other  claims  with  that  incident,  the  interest  is  to  be  computed 
from  the  time  at  which  the  principal  is  actually  due  and  payable. 

"  In  the  further  consideration  of  the  doctrine  of  allowing  interest  on 
general  legacies,  the  subject  may  be  regarded,  First,  in  cases  where  the 
testator  has  not  fixed  any  time  of  payment ;  Secondly,  in  cases  where 
the  time  of  payment  is  named  by  him. 

"  1st.  When  no  time  of  payment  is  fixed,  the  executor  is  by  law 
allowed  one  year  from  the  testator's  death  to  ascertain  and  settle  his 
affairs ;  at  the  end  of  which  time  the  court,  for  the  sake  of  general  con- 
venience, presumes  the  personal  estate  to  have  been  reduced  into  pos- 
8ession.(7n)  Upon  that  ground,  interest  is  payable  from  that  time,  umeas 
some  other  period  is  fixed  by  the  will ;  nor  will  interest  be  payable 
from  an  earlier  date,  although  there  is  a  direction  in  the  will  to  pay 
the  legacy  *  as  soon  as  possible.'  K,  indeed,  a  legacy  is  given  in  lieu  of 
dower,(n)  or  is  decreed  to  be  a  satisfaction  of  a  debt,  the  court  always 
allows  interest  from  the  death  of  the  testator.  A  further  exception  to 
the  rule  exists  in  the  case  of  a  legacy  given  to  a  child  by  a  parent, 
whether  by  way  of  portion  or  not ;  in  which  instance  the  court  will 
give  interest  from  the  death,  to  create  a  provision  for  its  maintenance. 
And  the  interest  will  be  applied  by  the  court  to  the  support  of  the  in- 
fant)  although  the  bequests  are  conditional,  and  not  vested.(o)  So, 
where  a  testator  bequeaths  a  sum  of  money  to  an  infant,  and  directs 
that  his  maintenance  shall  be  paid  out  of  the  interest  of  that  sum,  the 
payment  of  interest  will  be  allowed  from  the  death,  and  not  be  post- 
poned till  the  end  of  one  year  after."(p) 

This  exception,  however,  is  confined  to  legacies  in  favor  of  infents,(j) 
and  has  never  been  extended  to  a  legacy  given  to  an  adult.(r)  Nor 
does  it  apply  to  the  case  of  a  wife.(5) 

(i)  Wms.  on  Ezra.  1283;  Poa-Jamon  y.  Par^nMfi,  2  Bradf.  Sarr.  Rep.  77. 
0)  Wmai  on  Bxrs.  1283.  (fc)  l  Ves.  imd  B.  364. 

(Q  laenkart  y.  Brown,  2  Edw.  Ch.  Rop.  348.  .  But  see  note  to  Wms.  on  Bzn.  1283. 
^m)  See  Haiwley  t.  JameSf  5  Paige,  318;  Bepbum  y.  HepbymHf  2  Bradfl  Sarr.  Rep.  74. 
(fi)  JSepZrum  T.  JETflp&ttm,  2  Brad£  Suit.  Rep.  74.    See,  aleo^  Paarkkmn  r,  P9irkin»&n,  Id. 
77;  Seymour  y.  Butier,  3  id.  193. 
lo)  Finney  y.  Fancher,  3  Bradf.  Suit.  Rep.  198. 
(p)  Wms.  on  Ezra.  1284,  and  cases  cited. 

(q)  Hepburn  y.  H^pibwm,  2  Bradf.  Surr.  Rep.  74;  Pimney  y.  Fancher^  8  id.  198. 
{rS  Raven  y.  WaUe,  1  Swanst  653. 
(tf)  "  Stireel  y.  BobinMon^  12  Yea.  461.''    Wms.  on  Ezn.  1285. 
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Again,  a  legacy  to  a  child  whose  support  and  maintenance  is  other- 
wise provided  for  by  the  bounty  of  the  testator,  like  a  legacy  to  a  more 
distant  relative,  or  to  a  stranger,  is  not  payable  and  does  not  draw  in- 
terest until  one  year  after  the  death  of  the  testator,  where  no  time  of 
payment  is  prescribed  by  the  will.(<) 

After  the  expiration  of  the  year  from  the  death  of  the  testator,  the 
legacy  will  carry  interest,  although  payment  be,  from  the  condition  of 
the  estate,  impracticable,  and  although  the  assets  liave  been  unpro- 
ductive.(w)  And  there  is  no  exception  on  the  ground  of  the  legatee's 
not  being  in  a  situation  to  receive,  or  omitting  to  demand  payment.(v) 
It  is  a  general,  settled,  and  fixed  rule  that  pecuniary  legacies  bear  in- 
terest upon  the  expiration  of  twelve  months,  if  there  should  at  any  time 
be  a  fund  for  the  payment  of  them,  and  that,  in  case  the  fund  was  pro- 
ductive within  the  twelve  months,  all  the  intermediate  profits  belong 
to  the  residuary  legatee.  The  executor  may  pay  the  legacy  within  the 
twelve  months,  but  is  not  compellable  to  do  so.  He  is  not  to  pay  in- 
terest for  any  time  within  the  twelve  months,  although  during  that 
time  he  may  have  received  interest.  But  if  he  has  assets  he  is  to  pay 
interest  from  the  end  of  the  twelve  months,  whether  the  assets  be  pro- 
ductive or  not.(u;) 

And  the  provisions  of  the  Revised  Statutes,  relative  to  the  payment 
of  debts  and  legacies,  have  not  changed  the  rule  as  to  the  payment  of. 
interest  on  legacies.  The  object  of  the  statute  was  only  to  allow  a 
specified  time  for  the  executor  or  administrator,  after  taking  out  letters, 
to  settle  the  estate,  and  it  was  not  designed  to  affect  or  modify  the 
rights  of  parties  interested  in  claims  or  legacies.  So  a  delay  in  the  pro- 
bate of  the  will,  will  not  deprive  legatees  of  interest  on  their  legacies.(x) 

An  annuity  bestowed  by  will,  without  mentioning  any  time  of  pay- 
ment, is  considered  as  commencing  from  the  death  of  the  testator,  and 
the  first  payment  as  due  at  the  expiration  of  one  year ;  from  which  lat- 
ter period  interest  may  be  claimed  in  cases  where  it  is  allowed  at  alL(y) 

Where  the  testator  directed  his  executor  to  pay  his  wife  a  certain 
annuity  du^ng  life,  in  equal  quarterly  payments,  on  the  first  Mondays 
of  January,  April,  July,  and  October,  such  payments  to  commence  im* 
mediately  after  his  decease,  it  was  held  that  as  the  will  required  the 
quarterly  payments  to  commence  immediately  after  the  testator's  de- 
cease, such  payments  must  be  made  during  the  first  year;  that  as  the 
quarter  days  were  named,  this  excluded  the  idea  of  a  payment  at  any 
other  time ;  and  that  as  the  payments  were  required  to  be  equal,  thia 

(0  Williamson  r,  Williamson^  6  Paige,  298.  («)  See  Wins,  on  Bxrs.  1285. 

(v)  Marsh  v.  Hague,  1  Edw.  Oh.  Rep.  174 

(to)  Pearson  y.  Pearson,  1  Scho.  and  Lefr.  10  •  Wms.  on  Exrs.  1224. 

(z)  See  Latorence  v.  Embree,  3  Bradf.  Surr.  Rep.  364.  And  see  Booth  y.  Ammerman,  4 
Bradf.  Sair.  Rep.  129.  The  reporter's  head  note  to  Bradner  and  wife  agst  FauJIkner  and 
wife  (2  Kern.  412)  lays  it  down  that  "Legacies  are  not  payable  nntil  after  the  expiration  of 
a  year  from  the  g^ranting  of  letters  testamentary,  unless  the  will  direct  them  to  be  sooner 
paid.  Nor,  unless  the  will  so  directs,  does  a  legacy  draw  interest  before  it  becomes  legally 
payable."  It  is  submitted  that  the  only  point  determined  in  that  case  was  that  the  legacy, 
the  interest  upon  which  was  in  dispute,  did  not  draw  interest  from  the  death  of  the  testator, 
and  that  the  general  question,  from  what  time  legacies  draw  interest,  was  not  before  the 
court  nor  determined.  Upon  this  latter  question  the  doctrine  and  the  argument  of  Mr.  Sur- 
rogate Bradford,  in  the  case  of  Lawrtnce  y.  EmJbree^  above  cited,  are  believed  to  be  sound 
and  impregnable.  (y)  See  Eyre  v.  GokUng,  6  Binney,  475. 
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excluded  the  idea  of  apportionment,  and  therefore,  the  testator  having 
died  on  the  fourth  of  August,  that  a  full  quarterly  payment  became 
due  on  the  first  day  of  the  next  succeeding  October.(2) 

It  may  be  added,  that^  in  the  absence  of  express  directions  in  the 
will  to  tne  contrary,  the  full  amount  of  an  annuity  is  payable  to  the 
annuitant  without  any  deductions  for  taxes  or  commissions.(zz)  But 
where  the  interest  of  a  certain  sum  is  given  to  a  legatee  for  life,  or  for 
a  shorter  period,  payable  annually,  the  taxes  which  the  executors  may 
be  compelled  to  pay,  and  the  commissions  on  the  interest,  payable 
annually  to  the  legatee,  must  come  out  of  the  interest,  and  are  not  a 
charge  on  the  general  estate.(a) 

The  question  whether  a  tenant  for  life  of  a  fund  is  entitled  to  the  in- 
terest of  it  from  the  death  of  the  testator,  or  from  the  end  of  the  year 
after  his  death,  has  been  considered  at  a  previous  page.(aa) 

"  With  respect  to  interest  on  general  legacies,  where  the  time  of  pay- 
ment is  fixed  by  the  testator,  the  general  rule  is,  that  the  legacies 
will  not  carry  interest  before  the  arrival  of  the  appointed  period — as, 
for  instance,  when  the  legatee  shall  attain  twenty-one;  nor  will  it  make 
any  dillerence  that  the  legacy  is  vested. 

**But  this  rule  is  subject  to  an  excepti<^n  in  case  of  the  testator  being 
the  parent  (or  in  loco  parentis)  of  the  legatee.  For  there,  whether  the 
legacy  be  vested  or  contingent,  if  the  legatee  be  not  an  adult,  interest 
on  the  legacy  shall  be  allowed,  as  a  maintenance,  from  the  time  of  the 
death  of  the  testator,  if  there  is  no  other  provision  for  that  purpose.  The 
court  will  determine  the  quantum  of  allowance,  either  the  whole  of  the 
usual  interests  allowed  by  the  court,  or  less,  according  to  circumstances.* 

"Where  the  legatee  is  a  child  of  the  testator,  and  a  specific  sum  is 
given  by  the  will  tor  maintenance,  no  greater  allowance  can  be  claimed 
for  that  purpose,  although  it  be  less  than  the  usual  rate  of  interest  upon 
the  legacy.  But  the  court  has  in  some  cases  increased  the  allowance, 
where  it  was  insufficient  for  a  reasonable  maintenance,  and  where  the 
was  vested. 
This  exception  is  not  extended  in  favor  of  nephews  and  nieces,  nor 
of  grandchildren,^^)  unless  the  testator  were  in  loco  parentis. 

*'  Where  the  payment  of  a  legacy  is  postponed  by  the  testator  to  a 
future  period,  as  until  the  legatee  attains  twenty  one,  and  the  will  directs 
that  when  that  period  arrives  the  payment  shall  be  made  tvilh  interest, 
the  legacy  will  bear  interest  only  from  the  end  of  the  year  after  the 
testator's  death."(i6) 

The  legacy  will  generally,  it  is  apprehended,  carry  interest  at  the  fall 
legal  rate. 

The  interest  on  legacies  is  to  be  computed  upon  the  principal  only, 
and  not  upon  the  principal  and  interest.  But  under  particular  circum- 
stances, the  court  will  allow  the  legatee  compound  interest — as  where 
th^e  is  an  express  direction  in  the  will  that  the  executor  should  lay 
out  the  fund  to  accumulate,  and  he  neglects  so  to  do.(c) 

A  legacy  to  an  executor,  it  seems,  will  not  carry  interest(c2) 

(z)  GrivwM  v.  Cfrismld,  4  Bradf.  a  R.  216.  (as)  Ex  parte  McGomb,  4  id.  151. 

a)  Booth  Y.  Ammermanf  4  id.  129.  (aa)  AntCy  p.  449. 

|6)  Lupion  Y.  LupUm^  2  Johns.  Ch.  Rep.  614.  (b)  Wm&  on  Ezra.  1289,  and  cases  cited. 

e)  Wms.  on  Ezrs.  1291-2,  and  oases  cited.    See  po$tf  ch.  12. 
(d)  See  Morris  r.  KbhU^  2  Bdw.  Ch.  Rep.  182;  Preston  on  LegaoieSi  281. 
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OP  THE  PAYMENT  OR  DELIVERY  OF  SPECIFIC  LEGACIES. 

With  respect  to  the  payment  or  delivery  of  specific  legacies,  although, 
as  a  general  rule,  it  is  well  settled  that  a  will  of  personal  property 
relates  to  the  time  of  the  death  of  the  testator,  both  as  to  the  legatees 
and  the  subjects  of  the  bequests  mentioned  in  the  will,  yet,  in  the  case 
of  specific  legacies,  it  is  sometimes  very  difl&cult  to  ascertain  whether 
he  intended  to  confine  the  bequests*  to  tlie  subject  matter  thereof  as  it 
existed  at  the  time  of  making  the  will,  or  as  it  might  exist  at  the  time 
when  such  will  should  take  eflect  by  his  death.  But  to  take  the  case 
out  of  the  general  rule  that,  in  a  will  of  personal  estate,  the  testator  is 
presumed  to  speak  with  reference  to  the  time  of  his  death,  there  must 
De  something  in  the  nature  of  the  property  or  thing  bequeathed,  or  in 
the  language  used  by  the  testator  in  making  the  bequest  thereof,  to 
show  that  he  intended  to  confine  his  gift  to  the  property,  or  subject  of 
the  bequest,  as  it  existed  at  the  time  of  making  the  will.(e) 

Thus,  where  the  testator  directed  by  his  will  that  his  son  should  be 
discharged  from  all  notes  which  he  held  against  him,  and  from  all 
charges  made  against  him  on  book  or  otherwise,  for  loans  or  advances 
by  the  testator  to  or  for  him,  and  all  claims  against  him  for  tlie  occu- 
pation of,  or  rents  by  him  received  for,  two  houses  and  lots  in  that 
clause  of  the  will  mentioned ;  and  likewise  released  to  his  son-in-law 
all  the  moneys  which  the  latter  owed  for  monej'-s  advanced  to  or  for 
him  by  the  testator;  it  was  held,  that  this  provision  in  the  will  had 
reference  to  the  state  of  the  subject  matter  of  the  bequest  as  it  existed 
at  the  time  of  the  death  of  the  testator,  and  that  all  debts,  therefore, 
which  were  due  from  the  son,  or  from  the  son-inlaw,  to  the  testator  at 
the  time  of  his  death,  and  which  answered  the  description  contained  in 
this  clause  of  the  will,  were  discharged,  except  as  against  creditors  of 
the  estate,  who  would  have  a  right  to  resort  to  the  same  in  case  of  a 
deficiency  of  other  property  to  pay  the  dcbts.(/)  So,  if  the  bequest  be 
general,  as  of  all  the  testator's  goods  in  a  particular  house  or  place, 
whatever  personal  chattels  are  found  there  at  the  time  of  his  death  will 
pass,  though  not  there  at  the  date  of  the  will.(^) 

"  However,  if  the  testator  shows  a  clear  intention  to  dispose  of  such 
goods  as  belonged  to  him  in  a  particular  place  at  the  date  of  his  will, 
property  afterwards  brought  there  will  not  pass:  as  where  the  bequest  is 
*  of  all  such  part  of  my  personal  property  as  i^  now  in  my  housp  at .' 

"  It  may  be  observed  that  it  is  the  duty  of  executors,  as  far  as  possi- 
ble, to  preserve  articles  specifically  bequeathed,  according  to  the  testa- 
tor's wish ;  and,  unless  compelled,  they  are  by  statute  forbidden  to 
apply  them  to  the  payment  of  debts."(A) 

And  it  may  be  further  remarked,  that  it  is  also  the  duty  of  the  execu- 
tors to  get  in  all  the  testator's  estate,  whether  specifically  bequeathed  or 
otherwise;  and  that  the  expenses  incurred  in  doing  so  must  be  paid  out 
of  the  general  estate,  as  part  of  the  expenses  of  the  administratiou.(i) 

"  It  may  be  added,  that  if  a  testator,  dying  solvent,  bequeaths  to  A. 

(e)  Van  Vechien  v.  Van  Veghten,  8  Paige,  104. 

(/)  8  Paige,  119.  (g)  Wms.  on  Exhs.  1295. 

(h)  *'  Clarke  y.  Ormonde,  Jaoob«  108."  2  B.  S.  87,  sea  26 ;  3  R.  &  (5ti}  ^(L)  1U»  Ank,  306. 
(t)  *' Ferry  t.  Meddowcroft,  4  Bear.  204."    Wms.  on  Exn.  1298. 
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a  given  number  of  articles  forming  part  of  a  stock  of  articles  of  the 
same  description — as^  for  instance,  if  Be  has  twenty  horses  in  his  stable 
and  bequeaths  six  of  them — the  legatee,  and  not  the  executor,  has  the 
right  of  selection.(y) 

There  has  already  been  occasion  to  point  out,  that  if  a  testator  should 
happen  to  direct  his  executor  to  deliver  a  specified  packet,  part  of  the 
property  of  the  deceased,  to  a  particular  legatee  unopened,  the  execu- 
tor cannot,  consistent  with  his  duty,  comply,  with  this  direction.(i) 

OF  ELECTION. 

The  doctrine  of  election  can  only  be  so  far  treated  of  within  the  limits 
and  design  of  this  work,  as  to  state  briefly  the  nature  of  the  subject  and 
some  of  the  leading  principles  established  with  respect  to  it 

"  It  is  a  principle  of  equity,  that  a  person  who  accepts  a  benefit  under 
an  instrument,  mu3t  adopt  the  whole,  giving  full  effect  to  its  provisions, 
and  renouncing  every  right  inconsistent  with  it  If,  therefore,  a  testator 
assumes  to  dispose  of  property  belonging  to  A.,  and  devises  to  A.  other 
lands,  or  bequeaths  to  him  a  legacy  by  the  same  will,  A.  will  not  be 
permitted  to  keep  his  own  estate,  and  enjoy  at  the  same  time  the  fruits 
of  the  devise  or  bequest  made  in  his  favor,  but  must  elect  whether  he 
will  part  with  his  own  estate,  and  accept  the  provisions  of  the  will, 
or  continue  in  the  enjoyment  of  his  own  property,  and  reject  that 
bequeathed. 

"It  is  not  requisite,  for  the  operation  of  this  principle,  that  the  testa- 
tor should  be  aware  that  the  property,  of  which  he  so  undertakes  to 
dispose,  is  not  his  own.  The  obligation  of  making  an  election  will  be 
equally  imposed  on  the  legatee,  although  the  testator  proceeded  on  an 
erroneous  supposition  that  both  the  subjects  of  the  bequest  were  abso- 
lutely at  his  own  disposal. 

"  It  is  necessary,  however,  that  the  intention  of  the  testator  to  dispose 
of  the  property  which  is  not  his  own,  should  be  clear ;  the  intention 
must  appear  by  demonstration  plain,  by  necessary  implication.  And  it 
must  appear,  as  it  should  seem,  upon  the  face  of  the  will :  for  it  seems 
now  to  be  established  that  parol  evidence  is  inadmissible  for  the  pur- 
pose of  showing  it(A 

"  The  doctrine  ot  election  is  applicable  to  interests  immediate,  re- 
mote, contingent,  of  valu^  or  not  of  value. 

"  It  must,  nowever,  be  observed  that  the  doctrine  does  not  preclude 
a  party  claiming  by  the  will  from  enjoying  a  derivative  interest,  to 
which  he  is  entitled  at  law  under  a  legal  estate  taken  in  opposition  to 
the  will.  Thus,  a  man  may  be  tenant  by  curtesy  of  an  estate  tail  held 
by  his  wife,  in  opposition  to  a  will  under  which  he  accepts  a  legacy .(wi) 

"  Nor  is  that  doctrine  applicable  as  against  creditors  taking  the  bene- 
fit of  a  devise  for  payment  of  debts,  and  also  enforcing  their  legal  claim 
upon  other  funds  disposed  of  by  the  will. 

"  Again,  the  doctrine  of  election  is  not  applicable  where  real  property 
is  assumed  to  be  devised  by  a  will  made  by  a  person  who  is  incapable, 
by  reason  of  infancy  or  coverture,  to  devise  real  estate,  and  wno,  by 

(j)  *' Jacques  y.  Chambers,  2  Coll.  435."    Wmg.  1298-9.  (It)  See  anU^  cb.  7,  p.  278. 

I)  Wms.  on  Exn.  1299, 1300,  and  cases  cited ;  2  Story's  Eq.  Jar.,  ch.  30,  sea  1076,  d  Mff. 
m)  Wms.  on  Exrs.  1300,  and  cases  cited. 


i: 


ELECTION.  469 

the  same  will,  valid  as  to  personal  estate,  gives  a  legacy  to  the  heir. 
In  such  a  case  the  heir  may  take  the  legacy  without  making  good  the 
devise,  unless  the  will  contains  an  express  condition  to  that  effect  an- 
nexed to  the  legacy. "(^) 

But  where  the  will  threw  the  whole  real  and  personal  estate  into  one 
fund,  applicable  to  the  discharge  of  the  various  bequests;  and  there  were 
two  legatees  who,  in  consequence  of  the  revocation  of  the  will  as  to 
personalty,  were  left  to  the  proceeds  of  the  real  estate  alone  for  pay- 
ment, it  was  held  that  the  other  legatees  who  were  next  of  kin  should 
be  put  to  their  election.(o) 

It  is  fiirther  necessary  to  consider  the  subject,  as  applied  to  the  case 
of  a  widow  entitled  to  dower. 

The  Revised  Statutes,  part  2,  chap.  1,  title  3,(cA  enact : 

Sec.  1.  A  widow  shall  be  endowed  of  the  thira  part  of  all  the  lands 
whereof  her  husband  was  seised  of  an  estate  of  inheritance,  at  any  time 
during  the  marriage,  (jp) 

Sec.  12.  If  before  her  coverture,  but  without  her  assent,  or  if  after 
her  coverture,  land  shall  be  given  or  assured  for  the  jointure  of  a  wife, 
or  a  pecuniary  provision  be  made  for  her  in  lieu  of  dower,  she  shall 
make  her  election  whether  she  will  take  such  jointure  or  pccuniarv 
provision,  or  whether  she  will  be  endowed  of  the  lands  of  her  husband, 
but  she  shall  not  be  entitled  to  both. 

Sec.  18.  If  lands  be  devised  to  a  woman,  or  a  pecuniary  or  other  pro- 
vision be  made  for  her  by  will,  in  lieu  of  her  dower,  she  shall  make  her 
election  whether  she  will  take  the  lands  so  devised,  or  the  provision  so 
made,  or  whether  she  will  be  endowed  of  the  lands  of  her  husband. 

Sec.  14.  When  a  woman  shall  be  entitled  to  an  election  under  either 
of  the  two  last  sections,  she  shall  be  deemed  to  have  elected  to  take 
such  jointure,  devise  or  pecuniary  provision,  unless  within  one  year 
afl^r^the  death  of  her  husband  she  shall  enter  on  the  lands  to  be 
assigned  to  her  for  her  dower,  or  commence  proceedings  for  the  recovery 
or  assignment  thereof. 

"  A  testamentary  provision  for  the  wife  is  deemed  a  gratuity  or 
benevolence,  which  she  may  take  in  addition  to  her  dower,  unless  the 
testator  has  plainly  manifested  a  different  intention,  as  by  saying  that 
the  gift  is  in  lieu  or  bar  of  dower.  Express  words  will  not,  however, 
be  necessary,  if  the  claim  of  dower  is  so  utterly  inconsistent  with  the 
terms  of  the  will  that  the  widow  cannot  have  both  gift  and  dower 
without  breaking  up  the  testator's  plan  of  disposing  of  his  estate.  In 
such  a  case  she  may  be  put  to  her  election.(5')    But  the  mere  fact  of 

(n)  Wms.  on  Ezra.  1301,  and  cases  cited. 

(o)  Ebomer  v.  Bloomer,  2  Bradf.  Siirr.  Rep.  339,  343. 

(o)  1  R.  S.  740 ;  3  R.  S.  (5th  ed.)  31. 

Ip)  1  R.  S.  740;  3  R.  S.  rsth  ed.)  31.  The  Act  of  1860,  "Concerning  the  rights  and 
liabilities  of  husband  and  wife,"  (S.  L.  1860,  ch.  90,  p.  157,)  provides  as  follows: 

"Sec.  11.  At  the  decease  of  the  husband  or  wife  intestate,  leaving  minor  child  or  children, 
the  survivor  shall  hold,  possess  and  enjoy  all  the  real  estate  of  which  the  husband  or  wife 
di(Ml  seised,  and  all  the  rents,  issues  and  profits  thereof  during  the  minority  of  the  youngest 
child,  and  one-third  thereof  during  his  or  her  natural  life." 

The  operation  of  this  statute  with  reference  to  the  law  of  dower  and  the  doctrine  of  elec- 
tion, will  in  all  probability  give  rise  to  many  and  grave  questions.  But  space  will  not  allow 
the  discussion  of  those  questions  in  these  pages. 

ig)  In  a  recent  case  in  the  Supreme  Court  at  general  term,  in  the  city  of  New  York,  it  was 
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devising  lands  to  another,  does  not  prove  that  the  husband  intended  to 
bar  dower  in  those  lands.  He  may  have  intended  that  the  devisee 
should  take  subject  to  dower.  It  is  not  necessary  that  he  should^ say 
so,  because  the  law  sa^'s  it  for  him.  So,  if  he  direct  the  lands  to  be 
sold,  and  the  proceeds  to  be  distributed,  that  does  not  prove  that  he 
meant  to  bar  dower.  He  may  have  intended  that  the  purchaser  should 
take  subject  to  the  legal  rights  of  the  widow.  Indeed,  such  is  pre- 
sumed to  be  his  intention  until  the  contrary  appears.  Dower  is  a  legal 
right  over  which  the  husband  has  no  direct  control.  lie  may  ofler 
something  else  in  lieu  of  it,  which,  if  accepted,  will  be  a  bar.  But  if 
he  make  a  provision  for  the  widow,  either  in  lands  or  money,  saying 
nothing  about  dower,  the  presumption  is  that  he  intended  it  as  matter 
of  bounty."  This  doctine  wiU  be  found  to  be  fully  sustained  by  the 
cases  and  the  authorities.(r) 

Thus,  in  Jackson  v.  Churchill,{s)  the  widow  was,  by  the  will,  pro- 
vided with  a  house  and  garden,  some  furniture,  a  servant  girl,  and  with 
some  stock.  One  son  of  the  testator  was  directed  to  keep  the  stock, 
and  the  other  to  assist  his  mother,  if  she  required  it ;  but  no  means 
were  given  her  to  compel  compliance,  if  refused.  It  was  held  that  there 
was  nothing  in  this  provision  inconsistent  with  the  widow's  claim  of 
dower — that  it  constituted  no  objection  that  the  property  devised  to  the 
sons  would  be  less  valuable  on  account  of  her  dower.  "  There  was  no 
incongruity,"  it  was  said,  "  in  enforcing  the  claim  for  dower  and  the 
devise;  that  the  two  might  stand  well  together,  and  that  it  might  feirly 
be  inferred  that  the  testator  intended  the  devise  as  additional  to  bis 
wife's  claim  for  dower." 

So,  in  Bull  and  ivi/e  v.  Church^if)  where  a  testator  devised  all  his  real 
and  personal  estate  to  his  wife  during  her  life,  or  so  long  as  she  should 
remain  his  widow,  with  remainder  to  his  children  ;  and  after  his  death 
the  widow  entered  and  occupied  under  the  will  for  several  years,  and 
then  married  a  second  husband,  it  was  held  that  she  was  entitled  to 
dower. 

The  question  may  arise,  what  shall  constitute  a  valid  election  by  the 
widow  ? 

Where  the  testator  devised  certain  lands  to  his  widow,  and  also  be- 
queatlied  to  her  an  annuity,  in  lieu  of  her  dower  in  his  real  estate ;  and 
the  widow,  within  two  months  after  his  death,  executed  a  deed  of  relin- 
quishment of  the  provisions  made  hy  the  will,  and  elected  to  take  her 
dower,  and  procured  the  deed  to  be  recorded,  and  gave  notice  of  such 
election  to  the  testator's  executors  and  trustees,  who  recognized  her 
right  to  dower,  and  made  payments  to  her  out  of  the  rents  and  profits 
of  the  estate  on  account  of  her  dower ;  it  was  held  that  this  was  a  valid 

held  that  when  it  clearly  appears  by  the  will  that,  after  making  a  provision  for  his  widow,  the 
testator  has  distributed  the  residue  of  his  property  among  his  children  in  such  proponioni 
as  he  considered  them  entitled  to,  and  that  to  allow  the  widow  to  take  dower  and  the  pro- 
vision of  the  will  out  of  the  estate  would  defeat  or  materially  lessen  the  allotments  to  the 
devisees,  then  the  intention  of  the  testator  not  to  give  both  is  plainly  manifest,  and  the 
widow  should  be  required  to  elect ;  and  it  was  considered  that  the  rule  which  has  heretofore 
prevjiihd  lia^,  in  many  cases,  operated  oppressively  upon  heirs  and  legatees.  Dodge  v.  Dodgt, 
31  Barb.  Sup.  Ct.  Rep.  413. 

(r)  Soo  Bull  V.  Churchy  5  ilill,  207,  and  cases  and  authorities  cited. 

(5)  7  Cowen,  287.  (0  6  Hill,  206. 
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election  by  the  widow  to  take  her  dower,  and  was  equivalent  to  an 
actual  entry  on  the  land,  or  the  commencement  of  proceedings  for  the 
recovery  of  her  dower,  within  the  provisions  of  the  Revised  Statutes.(w) 
'  If  a  widow  gives  notice  to  the  person  who  is  in  possession  of  the 
lands  of  which  she  is  endowable,  of  her  election  to  have  her  dower 
instead  of  the  testamentary,  provision  in  lieu  of  dower,  and  such  per- 
son thereupon  admits  her  right,  and  voluntarily  pays  her  a  part  of  the 
rents  and  profits  of  the  land  as  and  for  her  dower  therein,  it  is  in 
equity  a  valid  election  by  her,  and  is  equivalent  to  an  entry  on  the 
lands,  or  an  assignment  of  dower,  for  the  purpose  of  determining  such 
election.(w) 

It  is  not  necessary,  for  the  purpose  of  making  a  valid  election  by  the 
widow,  that  she  should  make  entry  upon,  or  commence  proceedings 
for  the  recovery  of  dower  in  every  distinct  parcel  of  the  lands  in  which 
she  is  entitled  to  claim  dower,  it  is  sufficient,  if  she  has  not  accepted 
of  the  provision  made  for  her  in  lieu  of  dower,  that  she  actually  com- 
mences proceedings,  within  the  year,  for  the  recovery  or  assignment  of 
her  dower  in  any  part  of  the  lands  as  to  which  her  right  of  election  ex- 
ists, or  that  she  enters  upon  any  part  of  such  lands,  claiming  her  dower 
therein.(w) 

Where,  however,  the  widow  in  the  first  place  elected  to  take  the 
provision  made  for  her  by  the  will  in  lieu  of  dower,  and  a  purchaser 
of  certain  lands  charged  by  the  will  with  a  contribution  towards  her 
support,  which  was  a  portion  of  that  provision,  refused  to  furnish  the 
share  with  which  that  part  of  the  lands  was  chargeable,  it  was  held  that 
the  widow  could  not  then  recover  her  dower  in  tne  lands.  She  might, 
it  was  said,  have  a  remedy  to  compel  a  performance  of  the  provisions 
of  the  will ;  but,  by  electing  to  receive  that  provision  in  lieu  of  dower, 
no  action  of  dower  could  be  maintained.(v) 

The  acceptance  by  a  widow  of  an  estate  given  to  her  by  the  will  of 
her  husband  in  lieu  of  dower,  is  a  bar  at  law  as  well  as  in  equity  to  her 
right  of  dower  in  other  lands  whereof  her  husband  died  seised  .(t^) 

To  constitute  a  case  of  election  under  the  Revised  Statutes,  the  jointure 
or  other  provisions  made  for  the  wife  in  lieu  of  dower,  must  be  a  pro- 
vision in  which  she  has  a  beneficial  interest :  a  mere  power  in  trust 
for  the  sole  benefit  of  others  is  not  sufficient,  although  such  power  in 
trust  is  declared  by  the  will  of  the  testator  to  be  in  lieu  of  the  widow's 
right  of  dower.  But  the  testator  may  make  the  execution  of  a  power 
in  trust  for  the  benefit  of  others,  dependent  upon  the  relinquishment 
by  the  widow  of  her  right  of  dower  in  his  real  estate.(x) 

Whether  a  mere  charge  of  an  annuity  upon  the  lands  subject  to 
dower,  with  a  clause  of  entry  and  distress,  will  be  sufficient  to  put  the 
widow  to  her  election,  is  a  question  which  has  given  occasion  for  much 
contrariety  of  decision,  and  is  still  UQsettled.(y) 

"  Where  a  testator  makes  two  bequests  to  the  same  person,  one  of 
which  ha[)pens  to  be  onerous  and  the  other  beneficial,  the  legatee  will 
not  be  allowed  to  reject  the  one  and  retain  the  other.(z) 


J 


u)  Hdujky  v.  James,  5  Paige,  318. 

v)  Kennedy  v.  MUls,  13  Wend.  653,  566. 
(z)  5  Paige,  318. 
(z)  Wms.  on  Exrs.  1306,  and  oases  cited. 


(u)  Haxoley  v.  Jamss^  5  Paige,  318. 

(w)  13  Wend.  653. 

(y)  Wms.  on  Exra.  1306,  and  note, 
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^^  I'he  inquiry  as  to  what  acts  or  acquiescence  constitute  an  implied 
election,  must  be  decided  rather  by  the  circumstances  of  each  case  than 
^y  any  general  principle.  The  questions  are,  whether  the  parties  act- 
ing or  acquiescing  are  aware  of  their  rights  ?  whether  they  intended 
election  ?  whether  they  can  restore  the  individual  affected  by  their  claim 
to  the  same  situation  as  if  the  acts  had  never  been  performed;  or 
whether  these  inquiries  are  precluded  by  lapse  of  time? 

In  Leonard  v.  CrommeUnXa)  a  father,  oeing  entitled  to  a  life  estate  in 
a  certain  lot  of  land  in  the  city  of  New  York,  of  which  the  remainder 
in  fee  was  in  his  seven  sons,  several  of  whom  were  infants,  sold  the  fee 
of  the  land  to  H.,  upon  an  understanding  or  stipulation  of  procuring 
the  sons,  who  at  the  time  were  in&nts,  to  execute  conveyances  of  their 
respective  sliares  as  they  severally  came  of  age.  The  fether  died  pos- 
sessed of  a  large  estate,  which,  by  his  will,  he  devised  to  his  sons  as 
tenants  in  conmion,  and  to  be  divided  between  them  when  A,,  who 
was  the  youngest  child,  should  arrive  at  lawful  age,  upon  condition  of 
their  confirming  the  sale  to  II.,  and  other  similar  sales  which  he  had 
made.  And  he  ordered  and  declared,  in  case  either  of  his  children 
should  refuse  or  neglect  to  confirm  the  sales  so  made,  that  they  should 
Bot  be  entitled  to  the  proportion  of  his  estate  devised  to  them,  but  the 
same  should  be  and  remain  as  a  security  to  the  purchasers  against  the 
person  or  persons  refusing  to  confirm  the  sale.  A  deed  of  release  or 
conveyance  was  executed  by  five  of  the  sons  after  they  came  of  age, 
and  delivered  to  H.  One  of  the  others  died  without  having  executed 
such  release.  His  surviving  brothers  were  his  heirs  at  law.  A.,  the 
youngest  son,  after  he  came  of  age,  took  his  share  of  his  jBather's  estate, 
concurring  in  selling  parcels  thereof,  &c.,  and,  subsequently  to  the  death 
of  H.,  undertook  to  ratify  and  confirm  the  sale  to  him  by  executing  the 
deed,  and  duly  acknowledged  the  same ;  but,  by  reason  of  the  previous 
death  of  H.,  it  was  inoperative  as  a  release  or  conveyance  of  nis  title. 
Owing  to  this  circumstance,  he  afterwards  brought  his  action  of  eject- 
ment for  the  purpose  of  being  let  into  the  possession  and  enjoyment  of 
his  original  one-seventh  part,  and  a  derivative  share  of  the  one-seventh 
which  had  been  vested  in  the  br6ther  who  had  died,  and  which  the 
complainants  held  and  claimed  title  to  as  the  devisees  of  H. 

It  likewise  appeared  that  the  children  had  ratified  one  other  sale 
which  their  fiither  had  made,  of  property  situated  in  the  city  of  New 
York,  wherein  they  had  the  remainder  in  fee,  and  under  circumstances 
in  all  respects  similar  to  the  sale  to  H.,  by  executing  deeds  of  release 
to  the  purchaser.  The  bill  was  filed  to  restrain  perpetually  the  de- 
fendant A.  from  proceeding  in  the  action  of  ejectment,  and  to  compel 
him  to  execute  the  release.  And  it  was  held  that  the  execution  and 
acknowledgment  by  A.  of  the  deed  to  H.,  which  pioved  ineffectual  by 
reason  of  the  death  of  II.,  went  far,  in  connection  with  other  circum- 
stance?, to  preclude  the  right  of  the  defendant  to  set  up  a  claim  of  title 
to  the  premises  thus  intended  to  be  released ;  for,  that  it  was  fairly  to 
be  inferred  that  his  object  was  to  show  a  compliance  with  the  condi- 
tions of  his  father^s  will,  in  order  to  vest  in  himself  an  absolute  title  to 
a  share  of  his  father's  estate,  and  better  enable  him  to  dispose  of  the 

(a)  1  £dw.  Gh.  Bep.  206. 
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same.  That  the  acts  of  A.,  in  relation  to  a  share  of  his  father's  estate, 
clearly  showed  his  acceptance  of  the  provisions  of  the  will.  The  par- 
cels of  the  estate  which  he  concurred  in  selling  could  only  have  been 
held  or  claimed  by  him  as  a  devisee,  because  he  could  not  be  permit- 
ted to  take  as  heir,  by  descent,  in  the  presence  of  an  express  valid  de- 
vise. He  was  then  bound  to  perform  the  condition  annexed  to  the 
gift ;  and  that,  although  he  might  not  have  been  bound  unless  he  were 
cognizant  of  his  rights,  yet  he  could  not  then  retract ;  because  he  could 
not  then  place  the  complainants  (with  respect  to  their  rights)  in  the 
same  situation  which  they  would  have  stood  in,  provided  his  acts  had 
not  been  performed. 

The  share  of  the  father's  estate  devised  to  A.,  it  was  said,  was  pledged 
to  the  complainants  as  a  security ;  and  this  security  he  had  taken  away, 
and  could  not  restore.  It  would,  consequently,  be  unjust  towards  them 
to  permit  a  disaffirmance  of  his  own  act  to  their  prejudice.  If  he  had 
been  deceived  into  a  loss  by  the  maladministration  of  his  brother, 
which  was  alleged,  or  by  any  mistaken  views  of  the  value  of  the  prop- 
erty devised  to  him,  it  was  his  misfortune.  He  was  not  bound  to  make 
his  election  until  he  could  first  ascertain  the  value  of  his  patrimony ; 
but,  having  made  it,  he  was  bound  to  abide  by  the  determination  un- 
less he  could  restore  the  property  to  its  original  situation.(i) 

A  perpetual  injunction  was  decreed. 

"  A  party  bound  to  elect,  is  entitled  first  to  ascertain  the  value  of 
the  funds,  and  for  that  purpose  may  sustain  a  bill  to  have  all  neces- 
sary accounts  taken ;  and  election,  under  a  misconception  of  the  extent 
of  claims  on  the  fund  elected,  is  not  conclusive. 

"  Another  subject  of  much  doubt,  with  respect  to  the  doctrine  of 
election,  has  been,  whether  the  election  to  take  against  the  will  induces 
the  necessity  of  relinquishing  the  benefit  given  by  it  in  toto,  or  only 
imposes  an  obligation  to  indemnify  the  claimants  whom  it  disappoints; 
that  is,  as  is  sometimes  expressed,  whether  the  principle  on  which  the 
doctrine  of  election  proceeds  is  forfeiture  or  compensation.  The  more 
recent  authorities  are  said  to  establish  that  compensation  is  only  to  be 
made."(c) 

OF  THE  REFUNDING  OF  LBaACIBS. 

Under  the  Eevised  Statutes  a  case  can  hardly  arise,  excepting  one 
of  clear  mistake,  in  which  an  executor  can  compel  a  legatee  to  refund 
a  legacy.  Previously  to  the  Revised  Statutes,  if  the  executor  paid 
away  the  assets  in  legacies,  and  afterwards  debts  appeared  of  which  he 
had  no  previous  notice,  and  which  he  was  obliged  to  discharge,  he 
might,  by  a  bill,  compel  the  legatees  to  refund.(ci)  And  in  compliance 
with  a  statute,  as  has  already  appeared,  legatees  used  to  give  security 
to  the  executor  for  refunding.(e)  But  now  an  executor  cannot  be 
called  upon  to  pay  a  legacy  until  after  the  expiration  of  one  year  from 
the  date  of  his  letters ;(/)  within  which  year,  by  the  publication  of  a 

(6)  1  Edw.  Ch.  Rep.  211.    See,  also,  Edwards  v.  Morgan,  13  Price,  '?82 ;  S.  C,  1  McCleL 
541,  and,  on  appeal,  1  Bligb's  N.  S.  401 ;  Spofford  y.  Manning,  6  Paige,  383.     In  the  case  of 
the  Attorney- General  v.  Christ's  Hospital,  (3  Bro.  C.  C.  165,)  it  was  held,  that  where  an  estate 
is  glyen  upon  a  condition,  the  taking  possession  binds  to  the  performance  of  it,  although  there 
be  a  loss.  {c)  Wms.  on  Ezrs.  1307,  and  cases  cited. 

(d)  See  Wms.  on  Exrs.  1308.  (e)  1  R.  L.  1813,  314,  sec.  18;  Ante,  p.  441. 

(/)  2  R.  S.  90 ;  3  R.  S.  (5th  ed.)  Ill ;  Ante,  pp.  437-8. 
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notice  pursaant  to  the  statute,(y)  he  is  enabled  to  ascertain  all  the  debts 
for  which  the  assets  are  liable,  and  after  which  publication  he  is  pro- 
tected in  any  payments  he  may  make  to  legatees  against  any  claim  not 
presented  under  the  notice.  If  a  claim  be  presented,  and  the  executor 
disputes  and  rejects  it,  and  the  same  is  not  referred,  or  an  action  is  not 
brought  thereon  within  six  months  after  such  rejection,  the  creditor  is 
absolutely  precluded  from  maintaining  any  action  thereon  yji)  and  a 
creditor  who  has  not  presented  his  claim  under  the  notice,  has  his  rem- 
edy only  against  assets  remaining  in  the  executor's  hands  at  the  time 
of  a  suit  brought  on  the  claim,  or  against  assets  in  futuro^  or  against 
the  legatees ;  and  in  case  resort  is  to  be  had  to  the  legatees,  it  is  the 
creditor  who  must  bring  the  action. (i) 

Legatees  who  have  received  their  legacies,  are  liable  to  refund  to  a 
creditor,  if  he  cannot  collect  his  debt  from  the  executors  by  reason  of 
their  having  wasted  or  misapplied  the  assets,  and  become  in5olvent.(y) 

Co-legatees,  however,  in  no  sense  sustain  to  each  other  the  relation 
of  surety  in  respect  to  the  testator's  debts — each  is  liable  only  in  pro- 
portion to  the  amount  of  hLs  legacy .(4) 

With  respect  to  the  liability  of  a  legatee  to  refund,  to  make  up  a 
deficiency  of  another  legatee,  if  an  executor  pays  one  legatee  and  there 
is  afterwards  a  deficiency  of  assets  to  pay  the  others,  the  legatee  so  paid 
must  refund  a  proportionable  part.  But  if  the  deficiency  of  assets  has 
been  occasioned  by  the  waste  of  the  executor,  the  legatee  who  has  been 
paid  may  retain  the  advantage  he  has  gained  by  his  legal  diligence,  as 
against  his  co-legatees,  but  not  against  a  creditor.(Z) 

OF  THE  RESIDUUM,  AND  THE  RIGHTS  OF  THE  RESIDUARY  LEGATEE& 

The  right  of  the  residuary  legatee  remains  to  be  considered. 

When  an  executor  has  paid  all  the  debts  and  all  the  legacies  hereto- 
fore mentioned,  he  must,  in  the  last  place,  pay  over  the  surplus  or  res- 
idue of  the  personal  estate  to  the  residuary  legatee,  if  any  such  be 
nominated ;  and  although  the  residuary  legatee  dies  before  the  payment 
of  debts,  and  before  the  amount  of  the  surplus  is  ascertained,  3^et  it 
shall  devolve  on  his  personal  representative.(m) 

It  is,  however,  seldom  found  practicable  to  ascertain  the  exact  amount 
coming  to  the  residuary  legatee  or  legatees,  until  the  conclusion  of  the 
administration,  and  the  final  settlement  of  the  affairs  of  the  estate.  The 
statute,  as  has  been  seen,(n)  expressly  requires  the  executor  to  discharge 
and  pay  the  specific  and  general  legacies  at  the  expiration  of  a  year 
from  the  time  of  his  appointment,  if  there  be  assets ;  but,  it  will  be 

(g)  2  R.  S.  88;  3  R.  S.  (5th  ed.)  176-6;  Ante,  pp.  354-5,  379,  et  seq. 

(h)  2  R.  S.  89;  i  R.  S.  (5th  ed.)  176;  Ante,  pp.  355,  392. 

li)  2  R.  a  90 ;  3  R.  a  (5th  ed.)  176-7 ;  Ante,  pp.  365-6,  393. 

{J)  Stuart  V.  Kisaam,  2  Barb.  Sup.  Ct.  Rep.  493,  512 ;  iMpicm  v.  Lupion^  2  Johns.  Ch.  Rep. 
614.  Legatoofl,  whose  shares  of  the  personal  estate  of  the  testator  have  been  wasted  by  the 
executor,  have  no  lien  upon  the  real  estate  devised  to  such  executor  hj  the  will,  to  make 
good  their  loss.    Wilkes  v.  Harper,  1  Comst  686. 

(k)  WUkes  V.  Harper,  1  Comst.  586.  For  the  statutory  provisions  relative  to  ihe  recovery 
from  legatees  of  debts  due  by  the  deceased,  see  art.  2,  tit.  3,  ch.  8,  pt.  3  of  the  Revised  Sta^ 
utes,  2d  vol.,  p.  450  ;  3  R.  a  (5th  ed.)  748. 

(i)  Lupton  V.  Lupion,  2  John&  Ch.  Rep.  614, 

(m)  Wms.  on  Exrs.  1310.  (n)  Ante,  p.  438. 
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observed,  no  such  provision  is  made  with  respect  to  the  disposition  or 
distribution  of  the  residuary  personal  estate.  If,  therefore,  before  the 
executor  is  prepared  to  render  a  final  account  of  his  proceedings,  a  re- 
siduary legatee  apply  for  payment  of  his  legacy,  the  executor  will  be 
justified  in  refusing  to  pay  the  claim  in  full,  until  the  share  to  which 
the  party  is  entitled  has  been  definitely  ascertained  by  proper  proceed- 
ings before  a  competent  judicial  tribunal. 

"No  particular  mode  of  expression  is  necessary  to  constitute  a  resid- 
uary legatee.  It  is  sufiicient  if  the  intention  of  the  testator  be  plainly 
expressed  in  the  will,  that  the  surplus  of  his  estate,  after  payment  of 
debts  and  legacies,  shall  be  taken  by  a  person  there  designated. 

"  Where  the  residuary  legatee  is  nominated  generally,  he  is  entitled 
in  that  character  to  whatever  may  fall  into  the  residue  after  the  making 
of  the  will,  by  lapse,  invalid  disposition,  or  other  accident,  or  by  acquire- 
ment subsequent  to  the  date  of  the  will."(o) 

In  Van  Kleeck  v.  The  Reformed  Dutch  Church^{p)  Chancellor  Wal- 
worth says :  "  A  bequest  of  personal  property,  or  of  chattels  real, 
which  in  cases  of  intestacy  belong  to  the  next  of  kin,  and  do  not 
descend  to  the  heir  at  law,  always  refers  to  the  state  of  the  property  at 
the  testator's  death.  Hence,  it  is  perfectly  well  settled  that  a  general 
residuary  bequest  of  the  personalty  includes  everything  which,  at  the 
testator's  death,  is  not  legally  and  efiectually,  as  well  as  in  terms,  other- 
wise disposed  of  by  the  will.  The  general  residuary  clause,  therefore, 
not  only  embraces  reversionary  and  contingent  interests  in  the  personal 
estate  not  fully  and  completely  covered  by  other  parts  of  the  will,  and 
which  the  testator  does  not  attempt  to  dispose  of,  but  it  likewise  com- 

Ereheuds  any  property  or  interests  therein  which  is  in  terms  bequeathed 
y  other  clauses  in  the  will,  but  which  for  any  reason  eventually  falls 
into  the  general  residue.  It  of  course  includes  legacies  and  bequests 
which  become  lapsed  by  events  subsequent  to  the  making  of  the  will ; 
and  also  those  which  were  originally  void,  either  on  account  of  the  ille- 
gality of  the  disposition  which  the  testator  attempted  to  make  of  his 
property,  or  because  it  was  impossible,  for  any  other  cause,  that  the  be- 
quest should  take  effect  as  he  intended  it-^'fj) 

(o)  Wms.  on  Exre.  1310,  and  cases  cited.  See,  also,  Fhyd  v.  Ferris,  1  Paige,  4*0;  JaTtiu 
V.  Jajnes,  4  id.  IIT ;  Van  Kleeck  v.  The  Reformed  Dutch  Church,  6  Paige,  600 ;  King  v.  Wood- 
hvU,  3  Edw.  Ch.  Rep.  82;  King  v.  Strong,  9  Paige,  98,  and  cases  cited;  Bowers  v.  Smithy 
10  Paige,  193 ;  Van  CorUandt  v.  Kip,  1  Hill,  590 ;   Craig  v.  Craig,  3  Barb.  Oh.  Rep.  76. 

(p)  6  Paige,  607. 

(g)  "But  it  is  otherwise,"  says  the  chancellor  in  Jarnes  v.  James,  (4  Paige,  117,)  "as  to  a 
residuary  devise  of  real  estate.  For  if  a  part  of  the  real  estate  is  specifically  devised,  and 
the  devise  does  not  take  effect,  either  from  the  incompetency  of  the  devisee  to  take,  from  a 
partial  revocation  of  the  will,  a  lapse  by  the  death  of  the  devisee  in  the  lifetime  of  the  testa- 
ton  or  from  the  not  happening  of  the  contingency  upon  which,  as  a  condition  precedent,  the 
devise  was  made  or  was  to  take  effect,  it  descends  to  the  heir  at  law  as  property  undisposed 
of  by  the  wilL"  Wright  v.  HaU,  Portesc.  Rep.  182;  Watson  v.  Earl  of  Lincoln,  Ambl.  Rep. 
325 ;   Gravenor  v.  HaUum,  Id.  645 ;   Greene  v.  Dennis,  6  Conn.  Rep.  293. 

In  respect  to  a  residuary  devise  of  real  estate,  the  chancellor,  in  Fan  Kleeck  v.  The  Beformed 
Dutch  Church,  (6  Paige,  608,)  further  says:  "It  has  also  been  finally  settled  in  England, 
although  some  doubt,  perhaps,  has  been  thrown  upon  the  question  by  some  of  the  decisions 
in  this  country,  that  a  residuary  devise  of  real  estate,  or  of  all  the  testator's  estate  not  before 
disposed  of  in  his  will,  carries  with  it  not  only  the  real  estate  in  which  no  interest  is  devised 
in  the  previous  part  of  the  will,  but  also  every  reversionary  and  contingent  interest  which, 
in  the  events  contemplated  by  tiie  testator  as  apparent  from  the  will  itself,  is  not  -wholly  and 
absolutely  disposed  of,  and  which  would  bo  a  proper  subject  of  devise  consistently  with  the 
declared  intent  of  the  testator." 
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The  foundation  of  this  general  rule  in  respect  of  lapsed  legacies  is, 
that  the  residuary  clause  is  understoo<l  to  be  intended  to  embrace 
everything  not  otherwise  eflFectually  given:  because  the  testator  is 
supposed  to  take  the  particular  legacy  away  from  the  residuary  legatee, 
only  for  the  sake  of  the  particular  legatee ;  so  that,  upon  the  failure  of 
the  particular  intent,  the  court  gives  effect  to  the  general  intent.(r) 

And  the  fact  of  a  residuary  legatee  having  been  a  life  tenant  of  a 
portion  of  the  residuary  fund  is  not  sufficient  to  deprive  his  represen- 
tatives of  a  share  of  the  very  fund  which  he  enjoyed  for  life,  provided 
the  words  of  the  will  unequivocally  express  sucn  intent,  and  there  is 
nothing  on  the  face  of  the  instrument  to  control  the  ordinary  and  nat- 
ural force  of  the  language  employed.(5) 

To  entitle  a  residuary  legatee  to  the  benefits  of  a  lapsed  or  void  be- 
quest, however,  he  must  be  a  legatee  of  the  residue  generally,  and  not 
partially  so ;  for  where  it  is  manifest,  from  the  express  words  of  the 
will,  that  a  gift  of  the  residue  is  confined  to  the  residue  of  a  particular 
fund  or  description  of  property,  or  to  some  certain  residuum,  he  will  be 
restricted  to  what  is  thus  particularly  given ;  since  a  legatee  cannot 
take  more  than  is  fiiirly  witl^in  the  scope  of  the  gift  But  to  exclude 
what  may  fall  by  lapse  or  invalid  disposition  from  the  gift  of  the  resi- 
due— as  it  may  be  supposed  that  the  testator  did  not  intend  to  die  in- 
testate as  to  any  portion  of  his  property  when  he  set  about  making  a 
will,  and  is  supposed  to  exclude  the  residuary  legatee  only  for  the  sake 
of  the  particular  legatee — the  law  requires  that  he  should  use  ver^  spe- 
cial words,  clearly  limiting  the  gift  of  the  residue,  and  showing  in  ex- 
press terms  an  intention  to  exclude  such  portions  of  his  estate  as  may 
fail  to  pass  under  previous  clauses  of  the  will,  in  order  to  take  it  out 
of  the  general  rule  above  stated.(0 

Again,  the  testator  may,  by  the  terms  of  the  will,  so  circumscribe 
and  confine  the  residue  as  that. the  residuary  legatee,  instead  of  being 
a  general  legatee,  shall  be  a  specific  legatee,  and  then  he  shall  not  be 
entitled  to  any  benefit  accruing  from  lapses,  unless  what  shall  have 
lapsed  constitute  a  part  of  the  particular  residue,  (w) 

From  the  cases  on  this  subject  it  will  be  seen  that,  in  considering  a 
residuary  clause  in  a  will,  tbe  court  will  look  at  the  context  to  ascer- 
tain, not  so  much  whether  it  ^yas  the  intention  that  the  residuary  lega- 
tee should  take  the  benefit  of  a  lapsed  bequest,  (for  it  may  be  argued, 
in  most  cases,  that  the  testator  does  not  mean  that  the  residuary  legatee 
should  take  what  is  previously  given  from  him,  for  he  does  not  con- 
template the  case,)  but  whether  the  words  used  are  so  strong  and  ex- 

The  decisioii  of  the  cotirt  ia  James  v.  James,  the  chancellor  sajs  in  Bowers  v.  Smiffi,  (9 
Paige,  202,)  was  not  intended  to  impugn  the  general  principle  that  a  residuary  devise  of  real 
estate  carries  to  the  devisee  not  only  the  real  estate  of  the  testator  whicli  has  not  been 
devised  to  others,  but  also  reversionary  and  contingent  interests  in  the  estate  specifically 
devised ;  which  interests,  in  the  events  contemplated  by  the  testator,  were  not  otherwise 
whollyand  absolutely  disposed  of  by  his  will. 

(r)  ''Easum  v.  Appleford,  5  M.  and  Cr.  61-2."    Wms.  on  Errs.  1251. 

(s)  Sweet  V.  Geisenhainer,  3  Bradf.  Sarr.  Rep.  114,  125. 

(0  King  v.  WoodhuU,  3  Edw.  Ch.  Rep.  82 ;  2  Rop.  on  Leg.  457 ;  Bland  v.  Bland,  2  Jack, 
and  W.  404,  406.  Instances  of  limited  gifts  of  the  residue  are  found  in  Davers  v.  Dewes,  3 
P.  Wms.  46,  and  in  The  Attorney- OeneroU  v.  Johnston,  Amb.  577. 

(tt)  Wms.  on  Exrs.  1315. 
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pressive  as  necessarily  to  exclude  property  which  falls  in  by  lapse,  and 
to  limit  the  bequest  of  the  residue  to  a  particular  residue,  instead  of 
permitting  it  to  read  as  a  general  residuary  bequest.(i;) 

Where  the  residuary  estate  is  bequeathed  to  several  persons  in  joint 
tenancy^  if  one  or  more  of  them  happen  to  die  in  the  lifetime  oi  the 
testator,  or  after  his  death,  but  before  the  severance  of  the  joint  tenancy 
in  the  residue,  their  shares  will  survive  to  the  others.  But  if  the  resi- 
due be  given  to  several  as  tenants  in  common^  the  shares  of  the  deceased 
shall  not  go  to  the  survivors,  but  shall  devolve  on  the  testator's  next 
of  kin,  according  to  the  Statute  of  Distributions,  as  so  much  of  the  per- 
sonal estate  remaining  undisposed  of  by  the  will,  in  case  the  death  hap- 
pened in  the  lifetime  of  the  testator,  or  shall  go  to  the  personal  repre- 
sentatives of  the  deceased  legatee,  in  case  his  death  took  place  after 
that  of  the  testator.(i67) 

In  Marsh  v.  Wh€eler^{x)  the  testator  gave  a  residue  to  his  five  sons, 
"  to  be  equally  divided  between  them,  share  and  share  alike."  One  of 
the  sons  died  before  such  residue  became  distributable,  and  it  was  held 
that  the  share  of  the  deceased  son  did  not  go  to  his  surviving  brothers. 
"The  bequest,"  it  was  said,  "is  not^to  them  in  joint  tenancy.  There 
are  no  worda  of  survivorship;  and  when  distinct  legacies  are  given  to 
individuals,  or  an  aggregate  fund  is  directed  to  be  divided  among  them 
in  equal  shares,  their  interests  are  several,  and  if  any  of  them  die  before 
the  shares  are  vested,  what  was  intended  for  them  will  fall  into  the  res- 
idue :  because  the  benefits  intended  for  the  deceased  legatees  are  not 
given  over  to  the  survivoTS.(y)  Hence,  in  the  case  of  a  joint  tenancy, 
the  death  of  one  will  not  occasion  a  lapse ;  but,  in  the  other,  such  an 
event,  under  certain  circumstances,  will  defeat  the  legacy  or  share  (of 
the  deceased]  in  the  aggregate  fund." 

Formerly  it  was  the  rule  at  law,  that  the  whole  personal  estate  de- 
volved on  the  executor ;  and  if,  after  payment  oi  the  funeral  expenses, 
testamentary  charges,  debts  and  legacies,  there  was  any  surplus,  it 
would  vest  in  him  beneficially.  And  in  equity,  prima,  facie^  the  rule 
was  the  same  as  at  law.  The  numerous  cases  upon  the  subject  must 
be  considered  as  having  established  the  general  rule  that  the  executor, 
by  the  mere  force  of  the  appointment,  should  take  all  the  undisposed 
of  residue  of  the  personal  estate,  as  well  beneficial  as  legal.  But  this 
general  rule  was  controlled  in  equity,  in  all  cases  where  a  necessary 
implication  or  strong  presumption  appeared  that  the  testator  meant  to 
give  only  the  office  of  executor,  and  not  the  beneficial  interest  in  the 
residue.  In  all  such  cases,  the  executor  was  considered  a  trustee  for 
the  next  of  kin  of  the  testator ;  or,  in  cases  where  no  next  of  kin  could 
be  found,  as  trustee  for  the  crown.(2;) 

But  now,  by  statute,(a)  where  there  is  a  will,  the  surplus  remaining 
after  the  payment  of  the  debts  and  legacies,  if  not  bequeathed,  is  to  be 
distributed  to  the  widow,  children,  or  next  of  kin  of  the  deceased,  in 
the  same  manner  and  in  the  same  proportions  as  is  directed  for  the 

(v)  3  Edw.  Ch.  Rep.  83. 

(w)  WnuL  on  Exrs.  1316,  and  cases  cited;  Floyd  ▼.  Barker^  1  Paige,  480.    See,  also,  Ihrni' 
mick  Y.  Moore,  2  Bradf.  Sum  Rep.  201 ;  McSwing  v.  Bertine,  3  id.  19i. 
(x)  2  Edw.  Ch.  Rep.  166.  (y)  Page  ▼.  Page,  2  P.  Wms.  489. 

(2)  See  Wms.  on  Exn.  1327.  (a)  2  R.  8.  96,  seo.  76 ;  3  R.  S.  (6th  ed.)  183. 
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distribution  of  the  surplus  distributable  in  cases  of  intestacy ;  and  the 
executor,  in  his  mere  capacity  of  executor,  takes  nothing. 

In  disposing  of  the  residuary  estate,  whether  to  legatees  or  to  persons 
entitled  in  distribution,  the  executor  will  have  the  hght  to  retain  a  suf- 
ficient balance  in  his  hands  to  pay  future  expenses  of  the  estate,  and  to 
await  a  distribution  upon  a  final  settlement  of  his  accounts. 

The  remedies  for  enforcing  the  disposition  or  distribution  of  the  re- 
siduary estate  have  been,  as  the  reader  will  have  observed,  in  several 
instances  already  adverted  to.  The  provisions  of  the  statutes  authoriz- 
ing the  surrogate  tO  allow  advances  on  account  of  legacies  or  distribu- 
tive shares  before  the  expiration  of  the  year,(&)  extend,  as  will  have 
been  noticed,  to  the  present  case.  The  residuary  legatee  or  person 
entitled  in  distribution,  may  also  take  proceedings  to  obtain  a  decree 
for  payment  of  the  residuary  estate,  or  of  a  share  thereof  under  the 
18th  section,  2  R.  S.  116,  repeatedly  before  referred  to,  authorizing  the 
surrogate  to  decree  payment  of  a  legacy  or  distributive  share,  after  the 
year  has  elapsed  from. the  time  of  the  grant  of  the  letters  to  the  execu- 
tor. The  practice  under  these  provisions  heretofore  given,(c)  applies 
in  every  particular  to  the  remedy  with  respect  to  the  residuary  estate 
Such  legatee  or  person  entitled  may  also  bring  a  suit  at  law  or  in  equity 
against  the  executor  for  the  recovery  of  the  residuary  estate,  or  his 
share  of  the  same.  The  court  will,  however,  without  doubt,  in  either 
of  these  proceedings,  allow  such  retention  above  spoken  of)  upon  a 
proper  representation  by  the  executor  of  its  necessity,  if  the  time  for 
the  final  settlement  of  his  accounts  has  not  arrived  at  the  period  of  the 
decree  or  judgment. 

After  eighteen  months  have  elapsed  from  the  date  of  his  letters,  the 
executor  may  be  called  upon  to  account  before  the  surrogate  at  the  in- 
stance of  any  person  interested  in  the  personal  estate,  either  as  legatee, 
residuary  legatee,  or  in  any  other  character,  and  to  dispose  of  and  dis- 
tribute the  assets  remaining  in  his  hands,  under  the  provisions  of  the 
statutes  above  quoted,  regulating  the  rendering  and  settling  of  the 
accounts  of  executors  and  administrators.  Those  provisions  are  con- 
tained in  a  separate  article  of  the  statutes,  and,  in  conformity  with  the 
arrangement  there  observed,  and  which  has  been  heretofore  followed 
in  these  pages,  as  has  been  already  mentioned,  form  the  subject  of  a 
distinct  and  future  branch  of  this  work.  To  avoid  any  repetition,  the 
consideration  of  the  practice  on  compelling  the  disposition  or  distribu- 
tion of  the  residuary  estate  under  the  provisions  in  question,  is  there- 
fore omitted  in  this  place ;  and  the  reader  is  referred  to  that  branch  of 
this  treatise  for  the  requisite  instructions  applicable  to  such  proceedings. 
Provision  will  there  also  be  found  for  allowing  the  executor,  under 
proper  circumstances,  to  retain  a  portion  of  the  assets  in  his  hands  to 
meet  contingent  liabilities. 

The  subject  of  distribution  is  named  in  the  title  of  the  present  chapter. 

The  office  of  an  administrator,  as  &r  as  it  concerns  the  collecting  of 
the  eflfects,  the  making  of  an  inventory,  and  the  payment  of  debts,  is 
altogether  the  same  as  that  of  an  executor.  But  as  there  is  no  will 
(except  the  administration  be  cum  iestamento  annexe)  to  direct  the  sub- 

(b)  See  onle,  pp.  439, 442.  (e)  See  cmU^  p.  439,  et  9eq, 
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sequent  disposition  of  tlie  property,  at  this  point  they  separate,  and 
roust  pursue  different  courses. 

In  several  instances  the  remedy  for  ascertaining  distributive  shares 
and  compelling  payment,  either  in  part  or  in  whole,  has  been  above 
pointed  out,  in  connection  with  the  discharge  and  payment  of  legacies. 
A  peraon  entitled  in  distribution,  as  was  shown,(cZ)  may,  under  the 
order  of  the  surrogate,  obtain  an  advance,  on  account  of  his  share,  be- 
fore the  expiration  of  a  year  from  the  grant  of  the  administration,  if  the 
same  be  necessary  for  his  support,  and  he  prove  that  there  is  at  least 
one-third  more  of  assets  than  will  be  sufficient  to  pay  all  claims  then 
known.  After  the  year  has  elapsed,  it  has  also  appeared,(e)  the  surro- 
gate may  decree  payment  of  a  distributive  share  against  an  administra- 
tor, on  the  application  of  any  person  entitled.  The  sections  of  the 
Statutes  governing  the  recovery  of  distributive  shares  by  actions  at  law 
against  administrators,  have  been  given.  And  it  may  here  be  added 
that  the  Supreme  Court,  by  virtue  of  its  equity  powers,  likewise  has 
jurisdiction  over  administrators  to  compel  distribution.  The  provisions 
of  the  statutes  regulating  the  rendering  and  settling  of  the  accounts  of 
executors  and  administrators,  as  has  already  been  intimated,  and  will 
hereafter  fully  appear,  also  afford  a  remedy  for  ascertaining  and  enforc- 
ing the  payment  of  distributive  shares.  In  proceeding  against  him,  it 
is  to  be  observed,  the  administrator  will  have  the  same  right  as  an  ex- 
ecutor, under  the  like  circumstances,  to  retain  a  portion  of  the  asseta 
to  meet  future  contingent  liabilities  of  the  estate. 

It  remains  to  consider  the  portion  of  the  personal  property  due  to 
each  distributee. 

That  subject  can,  however,  be  more  conveniently  discussed  in  con- 
nection with  a  subsequent  head  of  this  treatise.  The  share  of  the  per- 
sonal property  of  an  intestate,  or,  where  there  is  a  will  not  bequeathing 
a  part  of  such  property,  of  the  residue  so  undisposed  of,  payable  to 
each  person  entitled  in  distribution,  is  prescribed  in  that  article  of  the 
statutes  containing  the  provisions  regulating  the  rendering  and  settling 
of  the  accounts  of  executors  and  administrators.  In  conformity  with 
the  arrangement  heretofore  bbserved  in  this  work,  the  consideration  of 
the  subject  is  therefore  to  be  included  in  that  part  of  this  worS:  in  which 
those  provisions  are  treated  of.  Those  provisions,  as  will  be  seen, 
furnish  an  ample  and  adequate  remedy  for  the  recovery  of  distributive 
shares.  That  remedy  is  the  one  most  frequently  resorted  to  in  prac- 
tice ;  and  the  reader,  it  is  believed,  will  find  the  postponement,  for  the 
present,  of  the  consideration  of  the  subject  in  question,  consistent  with 
the  order  which  experience  and  the  course  of  proceedings  in  conduct- 
ing the  administration  would  suggest. 

It  is  proper,  however,  to  observe  in  this  place,  that  there  is  no  pro- 
vision with  respect  to  the  payment  of  distributive  shares  by  adminis- 
trators, similar  to  that  requiring  the  executor  to  discharge  and  pay  spe- 
cific and  general  legacies  after  the  expiration  of  a  year  from  the  time 
of  his  appointment  The  means  are  afforded,  as  has  appeared,  for  as- 
certaining and  enforcing  payment  of  distributive  shares,  but  such  pay- 
ment is  not  distinctly  imposed  upon  the  administrator  as  a  duty.     The 

(d)  Ante,  pp.  439, 442.  («)  Ank,  p.  439,  et  §eq. 
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surplus  remaining  in  the  administrator's  hands,  after  the  payment  of  the 
debt«5,  is  to  be  regarded  in  the  same  light  as  the  residuary  estate  re- 
maining in  the  hands  of  an  executor.  The  administrator  may,  there- 
fore, properly  refuse  to  pay  a  distributive  share  in  full,  unless  under 
the  order  of  the  court.  If  he  have  assets  in  his  hands  applicable  to 
the  payment  of  distributive  shares,  and  be  satisfied  of  the  title  of  the 
person  claiming  as  distributee,  he  may  make  a  payment  on  account^ 
but  he  will  be  right  in  withholding  a  sufficient  proportionable  part, 
with  reference  to  subsequent  expenses  and  liabilities  of  the  estate,  and 
to  await  a  distribution  on  a  final  settlement  of  his  accounts. 


CHAPTER    XII. 

EXECUTORS'  AND  ADMINISTRATORS'  ACCOUNTS. 

OF  COMPELLING  EXECUTORS  AND  ADMINISTRATORS  TO  RENDER  ACCOUNTS 
IN  THE  SURROGATES'  COURTS ;  OF  THE  RENDERING  AND  SETTLING  OF 
SUCH  ACCOUNTS ;  OP  ENFORCING  THE  PAYMENT  OF  CLAIMS  ON  SUCH 
SETTLEMENTS;  AND  OF  TfiE  DISTRIBUTION  OF  THE  ASSETS  REMAIN- 
ING IN  THE  HANDS  OF  THE  EXECUTOR  OR  ADMINISTRATOR,  INCLUD- 
ING NUMEROUS  PARTICULARS  OF  THE  EXECUTOR  OR  ADMINISTRATOR'S 
LIABILITY  BY  REASON  OF  HIS  OFFICE,  AND  A  COMPLETE  VIEW  OF  THE 
SUBJECT  OF  THE  DISTRIBUTION  OF  THE  SURPLUS  IN  CASES  OF  INTBS- 

•      TACY. 

The  payment  of  claims  of  every  description  against  the  personal 
estates  of  aeceased  persons,  may  be  enforced  by  proceedings  beftire  the 
surrogate,  under  the  provisions  of  the  statutes  requiring  and  regulating 
the  rendering  and  settling  of  accounts  by  executors  ana  administrators. 
And  those  are  the  provisions  usually  resorted  to  by  creditors,  legatees 
and  next  of  kin,  for  the  collection  of  their  claims ;  although,  as  has 
been  seen,(a)  the  eighteenth  section  of  the  act  concerning  "  the  rights 
and  liabilities  of  executors  and  administrators, "(6)  authorizing  the  sur- 
rogate to  decree  payment  of  debts,  legacies  and  distributive  shares 
against  executors  and  administrators  after  the  expiration  of  a  year  from 
the  time  of  the  granting  of  their  letters,  affords  a  very  effectual  remedy. 
Executors  and  administrators,  however,  not  being  by  the  last  men- 
tioned section  expressly  required  to  render  an  account  under  oath,  and 
having,  in  many  instances,  reasonable  excuses  for  not  being  prepared, 
after  only  a  year  from  the  time  of  their  appointment,  to  meet  every 
demand  against  their  decedents'  estates,  claimants  seldom  avail  them- 
selves of  the  remedy  which  its  provisions  may  furnish.  The  prelimi- 
nary steps  to  obtain  the  decree  under  that  section  not  being  distinctly 
pointed  out  bv  the  statute,  the  practice  under  it,  also,  has  been  supposed 
to  be  attended  with  some  embarrassments. 

Eighteen  months  having  elapsed  from  the  time  of  the  appointment 
of  the  executor  or  administrator,  he  can  be  compelled,  at  any  rate,  to 
render  an  account  of  his  proceedings  in  the  discharge  of  his  trust ;  and, 
having  rendered  an  account,  the  surrogate  will,  upon  application,  make 
such  order  in  the  case  as  shall  be  just  and  equitable.    The  residuary 

(a)  ArUe,  ch.  10.  (6)  2  R.  S.  116;  3  R.  a  (6th  ed.)  204;  AnU,  pp.  439,  464^. 
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fegatee,  or  the  person  entitled  as  next  of  kin,  as  has  been  already  inli- 
mated,(c)  as  well  as  a  claimant  in  any  other  capacity,  has,  after  the 
eighteen  months  have  expired,  a  more  certain  and  ample  remedy 
against  the  executor  or  administrator  than  is  aflforded  at  any  previous 
period  of  the  administration.  It  has  been  seen(rf)  that  a  creditor  who 
has  obtained  a  judgment  against  the  executor  or  administrator,  other- 
wise than  after  a  trial  at  law  upon  the  merits,  must  resort  for  the  con- 
summation of  his  remedy  to  the  provisions  now  to  be  considered. 

The  executor  or  adramistrator,  also,  after  eighteen  months  from  the 
time  of  the  granting  of  his  letters  have  expired,  may  voluntarily  pro- 
duce before  the  surrogate  an  account  of  his  proceedings,  and,  after  due 
notice  to  the  parties  interested  in  the  estate,  may  require  the  same  to 
be  judicially  examined  and  settled,  and  procure  a  decree  confirming 
or  correcting  such  disposition  of  the  property  of  the  estate  as  he  may 
have  made,  and  directing  him  in  the  legal  distribution  of  sluj  which 
may  still  remain  in  his  hands. 

The  distribution  by  administrators  of  the  surplus  remaining  after  the 
payment  of  the  debts,  in  cases  of  intestacy,  also  will  be  treated  of  in 
the  present  chapter,  together  with  the  subject  of  the  rendering  and  set- 
tling of  the  accounts  of  executors  and  aaministrators,  in  pursuance  of 
the  plan  which  has  been  adopted  in  this  work  of  following,  as  nearly 
as  may  be,  the  arrangement  or  the  Revised  Statutes — the  provisions  for 
such  distribution  being  contained  in  the  same  article  of  the  statute* 
with  those  respecting  the  accounting. 

STATUTORY  PROVISIONS. 

The  following  are  the  sections  of  the  statutes  which  relate  to  the  ac- 
counting by  executors  and  administrators.  They  also  prescribe  many 
of  the  powers,  liabilities,  rights  and  conditions  incident  to  the  office  of 
executor  or  administrator.  They  are  for  the  most  part  contained  in  the 
third  article  of  the  third  title  of  the  sixth  chapter  of  the  second  part  of 
the  Revised  Statutes : 

Sec.  52.  An  executor  or  administrator,  after  the  expiration  of  eigh- 
teen months  from  the  time  of  his  appointment,  may  be  required  to 
render  an  account  of  his  proceedings,  by  an  order  of  the  surrogate,  to 
be  granted  upon  application  from  some  person  having  a  demand  against 
the  personal  estate  of  the  deceased  either  as  creditor,  legatee,  or  next  of 
kin ;  or  of  some  person  on  behalf  of  any  minor  having  such  claim,  or 
without  such  application ;  and  in  the  case  of  an  administrator,  upon 
the  application  of  any  person  who  is  or  has  been  his  bail,  or  of  the 
legal  representatives  of  such  person.(e) 

Sec.  76.  When  a  surrogate  shall  make  an  order  under  the  above  52d 
section,  requiring  an  executor  or  administrator  to  render  an  account  of 
his  proceedings,  the  same  shall  be  served  upon  such  executor  or  admin- 
istrator by  showing  him  the  original,  and  at  the  same  time  delivering 
him  a  copy  thereof,  or  in  case  of  his  absence  from  home,  by  leaving  a 

(c)  See  anUy  pp.  454,  47*7-8. 

li)  AnU,  pp.  352,  371 ;  2  R.  S.  88 ;   3  R.  &  (5th  ed.)  174. 

(«)  2  R.  S.  92,  sec.  52 ;  3  R.  S.  (5th  ed.)  178,  sec.  57  [sec.  52].    Amended  hj  ch.  261  of 
the  Laws  of  1859 ;  S.  L.  1859,  p.  569. 
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copy  thereof  with  his  wife,  or  some  suitable  person,  at  the  place  of  .his 
residence,  thirty  days  at  least  before  the  time  of  hearing.  But  if  such 
'executor  or  administrator  shall  not  reside  within  this  state,  the  order 
shall  be  served  by  publishing  it  once  in  each  week,  for  three  months 
before  the  return  day  thereof,  in  the  state  pa[)er,  and  also  in  the  county 
paper  where  the  surrogate  resides  who  issued  the  order,  if  any  such 
paper  there  is  published  in  said  county,  and  if  not,  in  the  county  paper 
of  some  adjoining  county,  unless  the  order  be  personally  served  on  such 
executor  or  administrator,  and  if  it  shall  be  personally  served  on  any 
such  executor  or  administrator  residing  out  of  the  state  at  the  time  of 
service,  such  service  shall  be  made  at  least  sixty  days  before  the  return 
day  thereof.(/) 

Sec.  53.  Obedience  to  such  order  may  be  enforced  in  the  manner 
hereinbefore  directed,  to  compel  the  return  of  an  inventory ;  and  in 
case  of  disobedience,  the  same  proceedings  may  be  had  to  attach  the 
party  so  disobeying,  and  to  discharge  him.  And  the  like  revocation 
of  the  letters  granted  to  him  may  be  made,  in  case  of  the  party's  ab- 
sconding or  concealing  himself  so  that  the  order  cannot  be  personally 
served,  or  of  his  neglecting  to  render  an  account  within  thirty  days 
after  being  committed;  and  new  letters  shall  be  granted  with  like 
effect  as  in  those  cases.(^) 

Sec.  1.  Whenever  an  absent  or  non-resident  executor  or  administra- 
tor shall  have  been  duly  cited  to  appear  and  account  before  the  surro- 
gate, in  pursuance  of  the  above  62d  section,  and  the  citation  shaD  have 
been  duly  served  in  the  manner  prescribed  by  law,  and  such  executor 
or  administi*ator  shall,  without  showing  reasonable  cause,  neglect  or 
refuse  to  appear  in  pursuance  of  said  citation,  the  surrogate  issuing 
such  citation  may,  in  his  discretion,  thereupon  make  an  order  revok- 
ing the  letters  testamentary  or  letters  of  administration  before  granted 
to  such  executor  or  administrator,  reciting  therein  the  cause  of  such 
revocation ;  and  shall  grant  letters  testamentary  or  of  administration 
of  the  goods,  chattels,  and  effects  of  the  deceased  unadministered,  to 
the  person  entitled  thereto,  (other  than  such  executor  or  administrator,) 
in  the  same  manner  as  original  letters  of  administration,  or  letters  tes- 
tamentary,, with  the  like  effect  as  is  provided  in  the  twentieth  and 
twenty-first  sections  of  title  third,  chapter  six,  part  second  of  the  Ee- 
vised  Statutes,  where  an  executor  or  administrator  has  neglected  or 
refused  to  return  an  inventory.(/i) 

Sec.  64.  In  rendering  such  account,  every  executor  or  administrator 
shall  produce  vouchers  for  all  debts  and  legacies  paid,  and  for  all  fu- 
neral charges,  and  just  necessary  expenses;  which  vouchers  shall  be 
deposited  and  remain  with  the  surrogate.  And  such  executor  or  ad- 
ministrator may  be  examined  on  oath  touching  such  payments,  and 
also  touching  any  property  or  effects  of  the  deceased  whicn  have  come 
to  his  hands,  ana  the  disposition  thereof. 

Sec.  56.  On  the  settlement  of  an  account  of  an  executor  or  adminis- 
trator, he  may  be  allowed  any  item  of  expenditure,  not  exceeding 
twenty  dollars,  for  which  no  voucher  is  produced,  if  such  item  be  sup- 

(/)  S.  L.  1837,  637 ;  3  R.  S.  (6th  ed.)  178.     &)  2  R.  S.  92 ;  3  R.  &  (6th  ed.)  179. 
(h)  &  L.  1846,  ch.  288,  p.  381 ;  3  R.  S.  (6th  ed.)  164,  sea  68. 
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ported  by  his  own  oath,  positively  to  the  fact  of  payment,  specifying 
when  and  to  whom  such  payment  was  made,  and  if  such  oath  be  un- 
contradicted ;  but  such  allowancea  shall  not  in  the  whole  exceed  five 
hundred  dollars,  for  payments  in  behalf  of  any  one  estate.(t) 

Sec.  56.  The  surrogate  may  make  allowance  to  any  executor  or  ad- 
ministrator for  property  of  the  deceased  perished  or  lost  without  the 
fault  of  such  executor  or  administrator. 

Sec.  57.  No  profit  shall  be  made  by  executors  or  administrators  by 
the  increase,  nor  shall  they  sustain  any  loss  by  the  decrease,  without 
their  fault,  of  any  part  of  the  festate ;  but  they  shall  account  for  such 
increase,  and  shall  oe  allowed  for  such  decrease,  on  the  settlement  of 
their  accounts.(y) 

The  "Act  to  authorize  executors  and  administrators  to  compromise 
and  compound  debts  due  to  their  testators  or  intestates,"  provides  as 
follows : 

Sec.  1.  Executors  and  administrators  may  be  authorized  by  the  sur- 
rogate, or  the  officer  authorized  to  perform  the  duties  of  surrogate,  in 
the  county  where  their  letters  testamentary  or  of  administration  were 
issued,  on  application,  and  good  and  sufficient  cause  shown  therefor, 
and  on  such  terms  as  said  surrogate  or  officer  shall  approve,  to  com- 
promise or  compound  any  debt  or  claims  belonging  to  the  estate  of 
their  testator  or  intestate.(A:)  , 

Sec.  2.  Nothing  in  this  act  contained  shall  prevent  any  party  inter- 
ested in  the  final  settlement  of  said  estate  from  showing,  on  tne  final 
settlement  of  the  accounts  of  said  executor  or  administrator,  that  such 
debt  or  claim  was  fraudulently  or  negligently  compromised  or  com- 
pounded, (i) 

Sec.  58.  On  the  settlement  of  the  account  of  an  executor  or  adminis- 
trator, the  surrogate  shall  allow  to  him  for  his  services,  and  if  there  be 
more  than  one,  shall  apportion  among  them,  according  to  the  services 
rendered  by  them  respectively,  over  and  above  his  or  their  expenses : 

1.  For  receiving  and  paying  out  all  sums  of  money  not  exceeding 
one  thousand  dollars,  at  the  rate  of  five  dollars  per  cent. ; 

2.  For  receiving  and  paying  any  sums  exceeding  one  thousand  dol- 
lars, and  not  amounting  to  five  thousand  dollars,  at  the  rate  of  two 
dollars  and  fifty  cents  per  cent. ; 

,  3.  For  all  sums  above  five  thousand  dollars,  at  the  rate  of  one  dollar 

per  cent.;  and  in  all  cases  such  allowance  shall  be  made  for  their 
actual  and  necessary  expenses  as  shall  appear  just  and  reasonable.(Z) 

Sec.  59.  Where  any  provision  shall  be  made  by  any  will  for  specific 
compensation  to  an  executor,  the  same  shall  be  deemed  a  fall  satisfac- 
tion for  his  services,  in  lieu  of  the  allowance  aforesaid,  or  his  share 
thereof,  ubless  such  executor  shall,  by  a  written  instrument  to  be  filed 
with  the  surrogate,  renounce  all  claim  to  such  specific  legacy. 

Sec.  60.  If,  upon  being  required  by  any  surrogate  to 'render  an  ac- 
count, an  executor  or  administrator  desires  to  have  the  same  finally 
settled,  he  may  apply  to  the  surrogate  for  a  citation,  which  such  surro- 

(t)  2  R.  S.  92;  3  R.  S.  (5th  ed.)  119.  (»  2  R.  a  93;  3  R.  S.  (5th  ed.)  179.. 

<A:)  S.  L.  1847,  88;  3  R.  S.  (5th  ed.)  174,  sec.  29. 

(0  2  R.  S.  93,  as  amended  by  ch.  160  of  Laws  of  1849;  3  R  S.  (Sth  ed.)  179,  180. 
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gate  shall  issue,  requiring  the  creditors  and  next  of  kin  of  the  deceased, 
and  the  legatees,  if  there  be  any,  to  appear  before  him  on  some  daj 
therein  to  be  specified,  and  to  attend  the  settlement  of  such  account(m) 

Sec.  61.  The  citation  shall  be  served  personally  on  all  those  to  whom 
it  shall  be  directed,  living  in  the  county  of  the  surrogate,  at  least  fif- 
teen days  before  the  return  thereof;  and  upon  those  nving  out  of  the 
county,  or  who,  or  whose  residence  may  be  unknown,  either  person- 
ally, fifteen  days  previously,  or  by  publishing  the  same  in  a  newspaper 
printed  in  the  county,  at  least  four  weeks  before  the  return  thereof, 
and  in  such  newspapers  printed  in  any  other  counties,  where  any 
creditors  or  other  persons  mterested  in  tne  estate  of  the  deceased  may 
reside,  as  the  surrogate,  upon  due  inquiry  into  the  facts,  shall  direct.(n) 

Sec.  62.  If  there  be  any  such  creditors  or  other  persons  interested, 
residing  in  any  other  state  of  the  United  States,  or  in  either  of  the 
provinces  of  Canada,  the  citation  shall  be  published  once  in  each  week 
for  three  months  in  the  state  paper,  unless  such  citation  be  personally 
served  on  such  creditors  at  least  forty  days  before  the  return  thereof; 
and  if  there  be  any  such  creditors,  or  other  persons  interested^  residing 
out  of  the  United  States,  and  out  of  the  provinces  of  Canada,  the  cita- 
tion shall  be  published  as  aforesaid  for  six  months.(o) 

Sec.  63.  Any  creditors,  legatees,  or  other  persons  interested  in  the 
estate  of  the  deceased  as  next  of  kin  or  otherwise,  may  attend  the  set- 
tlement of  such  account,  and  contest  the  same ;  and  they  and  the  ex- 
ecutor or  administrator  shall  have  process,  to  be  issued  by  such  sur- 
rogate, to  compel  the  attendance  of  witnesses. 

Sec.  64.  The  hearing  of  the  allegations  and  proofs  of  the  respective 
parties  may  be  adjourned  from  time  to  time,  as  snail  be  necessary.  And 
the  surrogate  may  appoint  one  or  move  auditors  to  examine  the  accounts 
presented  to  him,  ana  to  make  report  thereon,  subject  to  his  confirma- 
tion ;  and  may  make  a  reasonable  allowance  to  such  auditors,  not  ex- 
ceeding two  dollars  per  day,  to  be  paid  out  of  the  estate  of  the  deceased. 

Sec.  65.  The  final  settlement  of  such  account,  and  the  allowance 
thereof  by  the  surrogate,  or  upon  appeal,  shall  be  deemed  conclusive 
evidence  against  all  creditors,  legatees,  next  of  kin  of  the  deceased,  and 
all  other  persons  in  any  way  interested  in  the  estate,  upon  whom  the 
said  citation  shall  have  oeen  served,  either  personally  or  by  publication] 
as  herein  directed,  of  the  following  facts  and  of  no  others : 

1.  That  the  charges  made  in  such  account  for  moneys  paid  to  creditors, 
to  legatees,  to  the  next  of  kin,  and  for  necessary  expenses,  are  correct ; 

2.  That  such  executor  or  administrator  has  been  charged  all  the 
interest  for  moneys  received  by  him,  and  embraced  in  his  account,  for 
which  he  was  legally  accountable ; 

8.  That  the  moneys  stated  in  such  account  as  collected,  were  all  that 
were  collectable  on  the  debts  stated  in  such  account,  at  the  time  of  the 
settlement  thereof; 

4.  That  the  allowances  in  such  account,  for  the  decrease  in  the  value 
of  any  assets,  and  the  charges  therein  for  the  increase  in  such  value, 
were  correctly  made.(/)) 

(m)  2  R.  S.  93;  3  R.  8.  (5th  ed.)  180.  (n)  2  B.  &  93;  3  B.  &  (6th  ed.)  180. 

(o)  aB.S.94;  3  B.  a  (5Ui  ed.)  180.  {p)  2  R.  8.  94;  3  B.  a  (Sth  ed.)  ISO-L 


STATUTORY  PROVISIONa  485 

Sec.  72.  [Sec.  66.]  Any  trustee  created  by  any  last  will  or  testament, 
or  appointed  by  any  competent  authority  to  execute  any  trust  created 
by  any  such  last  will  or  testament,  or  any  executor  or  administrator 
with  tne  will  annexed,  authorized  to  execute  any  such  trust,  may  from 
time  to  time  render  and  finally  settle  his  accounts  before  the  surrogate 
of  the  county  in  which  such  last  will  or  testament  was  proved,  in  the 
manner  provided  by  law  for  the  final  settlement  of  the  accounts  of 
executors  and  administrators,  and  may  for  that  purpose  obtain  and 
serve,  in  the  same  manner,  the  necessary  citations  requiring  all  persona 
interested  to  attend  such  final  settlement,  and  the  decree  of  the  surro- 
gate on  such  final  settlement  may  be  appealed  from  in  the  manner 
provided  for  on  an  appeal  from  a  decree  of  a  surrogate  on  the  final 
settlement  of  the  accounts  of  an  executor  or  administrator,  and  the  like 
proceedings  shall  be  had  on  such  appeaL  The  final  decree  of  the  sur- 
rogate on  the  final  settlement  of  an  account  provided  for  in  this  section, 
or  the  final  determination,  decreeor  judgment  of  the  appellate  tribunal, 
in  case  of  an  appeal,  shall  have  the  same  force  and  effect  as  the  decree 
or  judgment  of  any  other  court  of  competent  jurisdiction  on  the  final 
setdement  of  such  accounts  and  of  the  matters  relating  to  such  trust, 
which  shall  have  been  embraced  in  such  accounts  or  litigated  or  deter- 
mined on  such  settlement  thereo£(g') 

Sec.  70.  An  executor  or  administrator,  after  the  expiration  of  eigh- 
teen months  from  the  granting  of  letters  testamentary  or  of  administi^- 
tion,  may  render  a  final  account  of  all  his  proceedings  to  the  surrogate 
who  appointed  him,  although  not  cited  to  do  so,  and  may  obtain  a 
citation  to  all  persons  interested  in  the  estate,  to  attend  a  final  settle- 
ment of  his  accounts ;  which  citation  shall  be  served  and  published  in 
the  manner  prescribed  in  the  preceding  sections  of  this  title,  and  there- 
upon the  same  proceeding  shall  be  had  for  a  final  settlement,  and  with 
the  like  effect,  in  all  respects,  as  in  the  case  of  a  settlement  at  the  in- 
stance of  a  creditor.(r) 

Sec.  2.  The  surrogate  shall  file  the-  accounts  of  administrators,  exec- 
utors and  guardians  rendered  before  him,  and  shall  record  with  his  de- 
cree a  summary  statement  of  the  same,  as  the  same  shall  be  finally  set- 
tled and  allowed  by  him,  which  shall  be  referred  to  and  taken  as  part 
of  the  final  decree.(s) 

Sec.  71.  Whenever  an  account  shall  be  rendered,  and  finally  Settled 
under  any  of  the  preceeding  sections,  if  it  shall  appear  to  the  surrogate 
that  any  part  of  the  estate  remains  to  be  paid  or  distributed,  he  shall 
make  a  decree  for  the  payment  and  distribution  of  what  shall  so  remain 
to  and  among  the  creditors,  legatees,  widow  and  next  of  kin  to  the 
deceased,  according  to  their  respective  rights ;  and  in  such  decree  shall 
settle  and  determine  all  questions  concerning  any  debt,  claim,  legacy, 
bequest,  or  distributive  share,  to  whom  the  same  shall  be  payable,  and 
the  sum  to  be  paid  to  each  person. 

Sec.  72.  In  such  order  the  surrogate  may,  upon  the  consent  in  writing 
of  the  parties  who  shall  have  appeared,  direct  the  delivery  of  any  per- 
sonal property  which  shall  have  been  sold,  and  the  assignment  of  any 


S.  L.  1860,  587  ;  3  R.  S.  (5th  ed.)  181.  (r)  2  R.  S.  95 ;  3  R.  a  (5th  ed.)  182. 

a.  L.  1837,  524;  3  E.  S.  (5th  ed.)  365,  sec.  13,  tttbdv.  3.    See  anie,  p.  33. 
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mortgages)  bonds,  notes,  or  other  demands  not  jei  doe,  among  those 
entitled  to  payment  or  distributioa.  in  liea  of  so  mach  moneT  as  sach 
pror/rrtv  or  securities  may  be  worth,  to  be  ascertained  br  the  appraise- 
ment and  oath  of  such  persons  as  the  surrogate  shall  appoint  for  that 
purpose//; 

Sec.  78.  Every  person  to  whom  any  such  securities  may  be  asagned 
may  sue  and  recover  upon  the  same,  at  his  own  costs  and  charges,  in 
the  name  of  the  executor  or  administrator  making  such  assignment,  or 
otherwise,  in  the  same  manner  as  such  executor  or  administrator  might 
have  done.fui 

Sec.  74.  It,  upon  the  represenuition  of  an  executor  or  administrator  or 
othenvise,  it  shall  appear  to  the  surrogate  that  any  claim  exists  against 
the  estate  or  the  deceased,  which  is  not  then  due,  or  upon  which  a  suit 
is  then  pending,  he  shall  allow  a  sum  sufficient  to  satiny  such  claim,  or 
the  proportion  to  which  it  may  be  entitled,  to  be  retained  for  the  pur- 
pose of  being  applied  to  the  payment  of  such  claim  when  due,  or  when 
recovered,  or  oi  being  distributed  according  to  law.  The  sum  so  re- 
tained may  be  left  in  the  hands  of  the  executor  or  administrator,  or  may 
be  directed  by  the  surrogate  to  be  deposited  in  some  safe  bank,  to  be 
drawn  only  on  the  order  of  the  surrogate.(M) 

Sec.  57.  Where,  by  any  last  will,  a  sale  of  real  estate  shall  be  ordered 
to  be  made,  either  for  the  payment  of  debts  or  legacies,  the  surrogate  in 
whose  office  such  will  was  proved,  shall  have  power  to  cite  the  execu- 
tors in  such  will  named,  to  account  for  the  proceeds  of  the  sales,  and 
to  compel  distribution  thereof;  and  to  make  all  necessary  orders  and 
decrees  thereon,  with  the  like  power  of  enforcing  them  as  if  the  said 
proceeds  had  been  originally  personal  property  of  the  deceased,  in  the 
nands  of  an  administrator.(v)  ^ 

As  the  principal  purpose  in  view  is  to  point  out  the  practice  in  the 
Surrogate's  Court,  on  compelling  an  executor  or  administrator  to  ren- 
der and  settle  his  account,  and  on  the  final  settlement  of  the  accounts 
of  executors  and  administrators,  those  of  the  foregoing  sections  of  the 
statutes  which  prescribe  the  course  of  proceedings  on  compelling  such 
account,  and  on  such  settlement,  are  to  be  chiefly  considerea;  and  those 
defining  the  duties,  rights  and  responsibilities  of  executors  and  admin- 
istrators, ate  to  be  treated  of  only  so  far  as  they  are  necessarily  connected 
witli^he  adjustment  and  settlement  of  the  account.  The  distribution 
of  the  surplus,  in  cases  of  intestacy,  will  form  a  principal  subject  of 
consideration  after  the  examination  of  these  provisions  shall  have  been 
concluded. 

OF  COMPBLLINa  AN  KXBCUTOR  OR  ADMINISTRATOR  TO  ACCOUNT  IN  THE 

SURROGATE'S  COURT. 

It  is  proposed,  in  the  first  place,  to  point  out  the  practice  on  compel- 
ling an  executor  or  administrator  to  render  an  account  The  settlmg 
and  allowing  of  an  account,  whether  rendered  in  obedience  to  a  surro- 
gate's order  or  voluntarily,  by  the  executor  or  administrator  will  next 
be  treated  of. 


i: 


0  2  R.  S.  95;  3  R.  S.  (6th  ed.)  182.  (tt)  2  R.  a  96;  3  R.  a  (6th  ecL)  182-^ 

v)  2  B.  a  109;  3  R.  S.  (6th  ed.)  198,  sec.  68  [sea  67]. 
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WHO  MAY  COMPEL  AN  ACCOUNT. 

By  the  above  section,  numbered  52,  an  executor  or  administrator 
may  be  compelled  to  account,  after  the  expiration  of  eighteen  months 
from  the  time  of  his  appointment,  upon  the  application  of  any  person 
having  a  demand  against  the  personal  estate  of  the  deceased,  either  as 
creditor,  legatee,  or  next  of  kin,  or  of  some  person  in  behalf 'of  any 
minor  having  such  claim,  or  without  such  application.  And,  by  the 
amendment  of  1860,  the  bail  of  an  administrator,  by  which  is  to  be 
understood  the  sureties  in  the  bond  given  by  him  on  taking  out  admin- 
istration, may  compel  such  administrator  to  render  an  account  to  the 
surrogate. 

The  section  plainly  requires  that  a  person,  to  be  entitled  to  the  order 
to  account,  should  have  a  demand  or  possess  an  interest  in  one  of  the 
prescribed  capacities.  It  is  apprehended  that,  consequently,  such  in- 
terest ought  to  be  shown  to  the  surrogate,  before  he  should  grant  the 
order  to  render  an  account.  As  in  the  case  of  compelling  the  return 
of  an  inventory,  however,  an  interest,  or  even  the  appearance  of  an  in- 
terest, is  sufficient  in  the  first  instance  to  entitle  the  party  to  the  order ; 
and  it  is  usually  issued  without  any  particular  inquiry  as  to  the  claim 
of  th6  applicant.  In  the  directions  now  to  be  given  for  the  preparation 
of  the  petition  for  an  account,  this  point  will  notwithstanding  be  dis- 
tinctly regarded,  because  it  is  believed  that  at  least  a  partial  inquiry, 
in  the  first  instance,  respecting  the  interest  of  the  petitioner,  is  required 
by  the  true  construction  and  intention  of  the  statute. 

The  heir  at  law  has  no  place  given  him,  by  statute,  in  the  Surrogate's 
Court  to  compel  an  accounting  by  an  executor  or  administrator,  and 
the  surrogate  has  no  authority  to  inquire  into  or  settle  rights  of  the 
heirs  at  law  to  property  in  the  hands  of  the  executor  or  administrator. 
The  right  to  compel,  or  to  attend  upon  an  accounting  by  an  executor 
or  administrator,  is  confined  to  creditors,  legatees,  and  next  of  kin. 
The  next  of  kin  only,  and  not  heirs  at  law,  are  to  be  cited  to  attend 
upon  the  accounting.  Their  rights  can  be  passed  upon  by  the  surro- 
gate. An  adjudication  upon  the  rights  of  the  heirs  at  law  would  be 
simply  void.  Thus,  where  money,  the  proceeds  of  the  sale  of  real 
estate  of  the  decedent,  impressed  with  real  uses  and  to  be  deemed  real 
estate,  and  which  therefore  descended,  as  the  real  estate  would  have 
descended,  to  the  heirs  at  law  of  the  decedent,  and  did  not  go  to  the 
personal  representatives  for  distribution  among  the  next  of  kin  or  others 
entitled  thereto,  came  into  the  hands  of  an  administrator,  it  was  held 
that  he  was  not  accountable  in  the  Surrogate's  Court  for  his  disposition 
of  such  money,  and  that  the  surrogate  was  right  in  dismissing  pro- 
ceedings to  compel  the  administrator  to  account  for  such  monej.{w) 

It  is  proper  to  observe  further  that,  strictly  by  the  words  of  the  sec- 
tion, the  widow,  as  such,  cannot  compel  the  personal  representative  of 
her  deceased  husband  to  account — she  not  being  a  person  having  a  de- 
mand against  the  personal  estate  in  the  requisite  capacity.  She  is, 
however,  clearly  within  the  equity  and  spirit  oi  the  section,  and,  beyond 
all  doubt,  an  account  may  be  decreed  upon  her  application.    So,  also, 

(w)  Shumwayy.  Cooper^  16  Barb.  556. 
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the  sureties  of  an  executor  who,  being  a  non-resident,  or  for  any  other 
reason,  has  given  security  on  taking  out  letters  testamentary,(a::)  or  who, 
subsequently  to  the  grant  of  letters,  has  been  obliged  to  give  security,(y) 
are  doubtless  within  the  meaning  of  the  amendment  of  1860,  and  may 
compel  such  executor  to  render  an  account  before  the  surrogate. 

OP  THE  PETITION  FOR  AN  ACCOUNT. 

The  order  requiring  the  executor  or  administrator  to  render  an 
account,  as  has  been  intimated,  is  obtained  on  the  petition  of  the  claim- 
ant to  the  surrogate.  The  statute  says  the  order  shall  be  granted  on 
the  application  of  the  party,  but  the  practice  is  to  require  a  written 
petition  to  be  filed.  The  language  of  the  section,  as  it  prescribes  cer- 
tain capacities  in  which  an  account  may  be  demanded,  contemplates,  it 
is  above  intimated,  the  necessity  that  the  surrogate  should  take  some 
proof  of  the  requisite  interest  in  the  claimant,  beiore  granting  the  order 
upon  the  executor  or  administrator.  It  is  proper  that  such  proof  should 
be  reduced  to  writing,  and  the  form  of  a  petition  for  the  order  has  been 
adopted,  as  conformable  to  the  practice  in  similar  cases  in  other  courts. 
In  order  that  such  proof  may  be  judicially  reliable,  it  should  be  under 
oath.  The  petition  should  therefore  be  sworn  to.  The  proof  so  fur- 
nished by  the  petition,  and  the  granting  of  the  order  thereon,  are  not, 
however,  conclusive  as  to  the  right  of  the  party  to  demand  an  account, 
and  that  question  may  yet  be  raised  by  the  executor  or  administrator 
on  the  return  of  the  order. 

The  petition  should  contain  the  proper  averments  to  show  jurisdic- 
tion in  the  surrogate,  and  should  state  the  date  of  the  appointment  of 
the  executor  or  administrator,  the  interest  of  the  petitioner,  and  every 
fact  and  circumstance  which  will  go  to  establish  his  claim,  and  the  lia- 
bility of  the  executor  or  administrator  to  account  and  make  Jiayment. 
For  the  last  purpose,  if  within  the  knowledge  of  the  petitioner,  he  may, 
for  instance,  allege  abundant  assets  and  the  discharge  of  all  prior  claims. 
It  should  set  forth,  also,  that  the  petitioner  has  duly  requested  an  account 
and  payment  of  his  claim,  since  the  expiration  of  eighteen  months 
from  the  time  of  the  appointment  of  the  executor  or  administrator,  and 
that  th^  executor  or  administrator  has  neglected  or  refused  to  comply 
with  such  request;  and  unless  such  request  has  been  made  and  re- 
fused, and  is  alleged  in  the  petition,  or  proved  on  the  part  of  the  peti- 
tioner, on  the  hearing  of  the  matter,  although  an  account  and  payment 
may  be  decreed,  the  petitioner  ought  not  to  be  allowed  to  have  any 
costs  or  expenses  of  the  proceeding  charged'  against  the  estate  or  the 
executor  or  administrator.  Even  where  the  executor  or  administrator 
has  neglected  to  advertise  for  creditors  to  exhibit  claims,  a  creditor 
should  make  a  demand  for  payment  before  asking  for  an  account,  be- 
cause it  may  be  that  his  claim  would  have  been  paid,  and  the  account- 
ing, therefore,  at  his  instance  needless.  It  has  been  determined,  as  was 
intimated  in  a  previous  chapter, (2)  and  as  will  hereafter  more  particu- 
larly appear,  that  the  surrogate  has  not  jurisdiction,  on  an  accounting 

(x)  See  ante,  p.  219.  (y)  See  2  R.  S.  '72 ;  3  R.  S.  (5th  ed.)  156 ;  Fost,  ch.  14. 

(z)  Chap.  10,  anU^  pp.  377-8;  In  the  MaiUr  of  the  Estate  o/John  Kent,  Law  of  Surrogstee, 
(Ist  ed.)  Appendix,  p.  vil 
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before  him,  to  determine  tlie  validity  or  amount  of  a  disputed  debt 
against  the  estate.  A  creditor,  therefore,  it  would  seem,  if  he  seek 
payment  of  his  claim  in  case  of  contest  before  the  surrogate,  should 
show  that  his  claim  has  been  either  assented  to  by  the  executor  or  ad- 
ministrator, or  duly  established  against  him  by  competent  adjudication, 
and  should  state  such  assent,  or  the  prosecution  and  establishment  of 
his  claim,  by  a  reference  pursuant  to  the  statute,  or  otherwise  by  a 

i'udgment  or  decree,  in  his  petition  for  an  account.  As  a  general  rule, 
lowever,  if  a  creditor  swears  positively  to  a  debt  due  to  him  from  the 
decedent,  he  will  be  entitled  to  an  order  for  an  inventory  and  an  ac- 
count of  the  estate.(a)  A  legatee  should  set  forth  in  his  petition  the 
will  of  the  deceased,  or  fully  and  distinctly  refer  to  the  provisions  of 
the  same  under  which  he  claims.  A  person  petitioning  as  next  of  kin, 
will  of  course  assert  his  degree  of  relationship  to  the  deceased,  as  that 
is  the  foundation  of  his  demand.  Even  a  contingent  interest  in  the 
estate  is  sufficient  to  entitle  the  party  having  such  interest  to  an  order 
that  the  executor  or  administrator  render  an  account  ;(6)  and  a  petition 
presented  by  a  creditor  to  a  surrogate,  praying  for  an  order  requiring 
executors  to  render  an  account,  is  sufficient  if  it  states  that  the  peti- 
tioner is  a  creditor  of  the  deceased,  and,  as  such,  has  claims  against  the 
estate  of  the  testator ;  although  it  does  not  in  terms  specify  that  the 
claims  are  against  the  personal  ests.te.{c)  Where  the  legacy  or  distrib- 
utive share  belongs  to  a  married  woman,  and  not  to  her  husband,  the 
husband  and  wife  should  both  join  in  the  petition,  so  that  the  account- 
ing may  be  binding  upon  the  wife  as  well  as  upon  her  husband,  and  so 
that  the  proceeding  could  be  continued  in  her  name,  if  her  husband 
should  happen  to  die  before  the  final  decree.(rf)  Other  statements  and 
charges  proper  to  be  included  in  the  petition,  may  be  gathered  from 
the  direqilions  heretofore  given  with  respect  to  petitions  for  obtaining  a 
decree  for  payment  of  a  debt,  or  of  a  legacy  or  distributive  share,  after 
the  expiration  of  a  year  from  the  time  of  the  appointment  of  the  ex- 
ecutor or  administrator,  under  the  18th  section  of  the  act  concerning 
"the  rights  and  liabilities  of  executors  and  administrators,"(e)  above 
referred  to. 

No  persons  besides  the  executor  or  administrator  need  be  made  par- 
ties to  the  proceeding.  Where,  however,  an  executrix  is  a  married 
woman,  as  sne  cannot  act  without  her  husband's  concurrence,  and  he 
is  responsible  for  her  acts,  and  his  power  is  substantially  that  of  an 
executor,  he  should  be  made  a  party  to  the  accounting.(/)  By  the 
above  section,  numbered  60,  the  executor  or  administrator  may,  when 
ordered  to  account,  bring  in  other  parties  in  interest  to  attend  to  their 
rights  in  the  premises.(5') 

The  prayer  of  the  petition  should  be  for  a  decree  for  payment  of  the 
claim  as  well  as  for  an  account,  as  the  surrogate  is  authorized  to  make 

(a)  Per  Walworth,  Chancellor,  1  Barb.  Ch.  Rep.  489.  (b)  Id. 

(c)  Wever  v.  Marvin,  14  Barb.  376;  7  How.  Prac.  Eep.  182. 

(d)  WesUrveU  v.  Gregg,  1  Barb.  Ch.  Rep.  478.    See,  also,  QuOd  v.  Peck,  11  Paige,  476. 

(e)  2  R.  S.  116 ;  3  R.  a  (5th  ed.)  204.    See  ante,  pp.  356,  373,  et  aeq.,  454,  et  seq. 

if)  See  2  R.  S.  69;   3  R.  S.  (5th  ed.)  154;   Ante,  pp.  214^  216;    Wood  ▼.  Cto,  2  Bradf. 
Suit.  Rep.  153 ;  Marre  v.  Ginochio,  Id.  165. 
(g)  See  GwUd  v.  Peck,  11  Paige,  475. 
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a  decree  for  payment  both  by  the  above  mentioned  18th  sectioii,  which 
provides  for  such  decree  after  the  expiratioD  of  a  year  from  the  time 
of  tije  granting  of  the  letters,  and  by  the  above  section,  nombered 
71,(h)  which  requires  him,  whenever,  apon  the  rendering  and  settling  of 
an  account  of  an  executor  or  administrator,  any  part  of  the  estate  re- 
mains to  be  distribat^l,  to  make  a  decree  for  the  due  payment  and  dis- 
tribution thereo£     J^For  form  of  petition,  see  Appendix,  No.  62.] 

If  the  applicant,  m  his  petition  to  the  surrogate,  do  not  ask  for  the 
payment  of  his  debt,  or  l^acy,  or  distributive  share,  but  merely  ask 
that  the  executor  or  administrator  may  render  an  account,  the  render- 
ing of  the  account  by  the  executor  or  administrator  will  ftilly  comply 
with  the  prayer  of  the  petition,  and  the  jurisdiction  of  the  surrogate 
under  the  same,  except  for  the  purpose  of  examining  the  executor  or 
administrator  under  oath,  according  to  the  statute,  will  be  exhausted. 
The  party  can  have  no  further  relief  under  that  petition.  No  settle- 
ment of  the  account  can  properly  be  made  in  such  a  case,  without  pre- 
senting a  new  petition  to  the  surrogate  for  the  settlement  and  adjust- 
ment of  the  account,  and  the  payment  of  the  daim  of  the  petitioner.(t) 

OP  THE  ORDER  TO  ACCOUNT. 

On  presenting  and  filing  the  |)etition,  the  order  to  render  an  account 
is  ma(Ie.(ji' )  It  must  be  entered  in  the  surrogate's  minutes.  It  requires 
the  executor  or  administrator  to  appear  before  the  surrogate  on  a  day 
not  less  than  thirty  days  distant,  and  render  an  account  of  his  proceea- 
ings  in  the  performance  of  the  duties  of  his  trust,  and  show  cause  why 
he  should  not  pay  the  debt  due  to  the  petitioner,  if  the  petitioner  be  a 
creditor ;  or,  if  he  be  a  legatee  or  one  of  the  next  of  kin,  why  he  should 
not  discharge  the  legacy  or  pay  the  distributive  share  of  the  petitioner. 
[For  form  of  the  order,  see  Appendix,  No.  63.]  ^ 

The  surrogate  has  not  jurisaiction  to  make  or  enforce  an  wder  that 
a  person  named  as  an  executor  in  a  will,  but  to  whom  letters  testament- 
ary have  not  been  issued,  render  an  account  of  his  proceedings  as  exec- 
utor. And  although  such  person  may  have  performed  some  acts  indi- 
cating that  he  had  assumed  the  execution  oi  the  will,  such  as  signing 
the  notice  of  appraisement  jointly  with  the  other  executor,  and  uniting 
with  the  other  executor  in  returning  the  inventory,  yet  this  will  not 
authorize  the  surrogate  to  proceed  against  him  to  compel  him  to  render 
an  account  under  the  statute.  Such  person  must  have  been  appointed 
executor  according  to  law,  and  not  be  a  mere  wrong-doer  interfering 
with  the  estate,  to  give  the  surrogate  jurisdiction  over  him.  An  exec- 
utor de  son  tort  is  chargeable  as  such,  and  may  be  sued  as  executor  gen- 
erally :(/c)  but  a  surrogate  has  no  power,  under  the  52d  section  of  the 
statute,  to  call  an  exc^cutor  de  son  tort  to  account.  His  jurisdiction  un- 
der this  provision  extends  to  those  only  who  are  named  as  executors 
in  the  will,  to  whom  letters  testamentary  have  been  actually  issucd.(Q 

{h)  2  R.  S.  95 ;  3  R.  S.  (5th  ed.)  181 ;  Ante,  p.  485. 

(0  Soo  Westervdt  v.  are(/g,  1  Barb.  Ch.  Rop.  478 ;  Smiih  v.  Van  Kewren,  2  id.  473  ;  Citifnp- 
UU  V.  Bruen,  1  BradC  Suit.  Rep.  224;   Guild  y.  Peck,  11  Paige,  475. 
0)  But  see  Gratacap  v,  Phyfe,  1  Barb.  Ch.  Rep.  485. . 
ik)  2  R.  S.  449,  sec  17 ;  3  R.  S.  (5th  ed.)  747  ;  Ante,  p.  193. 
(l)  Wever  agst.  Marvin,  7  How.  Prac.  Rep.  182,  186 ;  14  Barb.  Sup.  Ct.  Bep.  376. 
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By  the  above  mentioned  52d  section,  the  executor  or  administrator 
is  to  be  required  to  render  an  acconnt  by  an  order  of  the  surrogate ; 
and  the  above  section  (numbered  76,  from  the  law  of  1837,)  speaks 
of  **  an  order  requiring  an  executor  or  administrator  to  render  an  ac- 
count ;"  but  in  other  places,  as  in  the  above  section,  (numbered  1,  of 
the  act  of  1846,)  the  -process  to  compel  an  account  is  called  a  citation. 
In  the  court  of  the  surrogate  of  the  county  of  New  York,  the  first  pro- 
cess for  the  purpose  has  always  been  an  order.  In  other  counties  a 
citation  has  been  issued,  and  there  is  no  difficulty  in  framing  a  citation 
to  meet  the  case.  The  practice  of  issuing  an  order  is,  without  doubt, 
strictly  correct,  and,  it  is  submitted,  in  view  of  the  terms  of  the  section 
expressly  authorizing  the  proceeding,  is  to  be  preferred  to  that  by  cita- 
tion. In  the  Appendix,  however,  will  be  found  forms  of  the  order 
for  the  citation,  and  of  the  citation  to  be  used  where  the  latter  practice 
prevails.  fSee  Appendix,  No.  63.]  The  observations  hereafter  to  be 
made,  in  which  the  process  is  referred  to  by  the  name  of  an  order,  it 
will  be  understood,  apply  as  well  to  cases  in  which  the  proceeding  has 
been  by  citation. 

The  order  must  be  served  upon  the  executor  or  administrator  at 
least  thirty  days  before  the  day  appointed  for  the  hearing,  by  showing 
the  original  and  delivering  a  copy,  or  otherwise,  as  is  prescribed  by 
the  above  section,  numbered  76,  S.  L.  1837;  p.  587.  Inorder  to  expedite 
the  proceedings,  it  will  prove  useful  to  serve  a  copy  of  the  petition  at 
the  same  time  with  the  order  upon  the  executor  or  administrator,  as 
otherwise,  on  the  return  day,  he  may  set  up  ignorance  of  the  claim  and 
of  the  contents  of  the  petition,  and  demand  further  time  to  enable  him 
to  answer  the  allegations  of  interest  made  by  the  claimant,  or  to  prepare 
any  other  defence  which  he  may  assert  to  exist  against  the  application 
or  the  right  of  the  petitioner  to  call  him  to  an  account 

OP  THE  PROCEEDINGS  ON  THE  RETURN  OP  THE  ORDER. 

If  the  executor  or  administrator  fail  to  appear  on  the  day  appointed, 
after  proof  of  personal  service  of  the  order,  a  further  order  is  issued 
against  the  executor  or  administrator,  reciting  briefly  the  previous 
proceedings,  and  requiring  him  to  show  cause  at  a  short  day  why  an 
attachment  should  not  issue  against  him  for  his  disobediencs  of  the 
order  to  account;  and  the  proceedings  in  such  case  are,  by  the  above 
section,  numbered  53,  the  same  as  those  on  disobedience  to  a  summons 
to  return  an  inventory,  heretofore  treated  o£(m)  The  surrogate  will 
not  grant  an  attachment  on  any  other  than  personal  service  of  the  order. 

If  the  service  has  been  made  by  delivering  the  copy  to  the  wife  of 
the  executor  or  administrator,  or  to  a  suitable  person  at  his  residence, 
on  proof  of  such  service,  an  order,  requiring  his  appearance  and  an 
account  at  a  short  day,  or  attachment,  is  usually  granted,  upon  which, 
if  personally  served  and  disobeyed,  the  claimant  may  have  an  attach- 
ment. The  provisions  of  the  statutes  respecting  the  service  of  the  order 
and  the  subsequent  proceedings  thereon,  will  be  found  not  easily  recon- 
cilable in  practice  in  all  cases ;  but  the  almost  universal  case  is  that  of 

(m)  See  waU^  cb.  7,  p.  284,  et  seq. 
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an  execntor  or  administrator  reading  in  the  co'intj  of  the  sarrogate.  or 
in  th!3  statft,  and  for  such  the  practice  to  be  pareoed  is  pieseribed  with 
ffufficierit  cleamesB.  and  the  remedj  affbrdei  is  certain  and  adequate. 
For  the  purposes  of  this  woi^  the  case  sapposed  is  that  of  a  resident 
executor  or  administrator. 

The  practice  and  forms  for  proceedings  on  the  revocation  of  the  letters 
of  an  absent  or  non-resident  execntor  or  administrator,  in  the  case  spe- 
cified in  the  above  section  of  the  act  of  1S46,'  may  be  gathered  fiom  the 
practice  and  forms  for  proceedings  on  the  similar  revocation  for  not 
retnming  an  inventory,  described  and  indicated  in  the  previous  chapter 
of  this  work,  where  the  subject  of  compelling  the  return  of  inventories 
is  treated  of;  and  the  provisions  of  the  Revised  Statutes  mentioned  in 
the  closing  portion  of  the  section,  wiU  also  be  there  found  considered.(n) 

On  the  return  day  of  the  order,  if  the  claimant  neglect  to  appear, 
the  executor  or  administrator  may  have  the  matter  dismissed,  ^pon 
the  appearance  of  both  parties,  the  hearing  is  proceeded  with.  The 
questions  before  the  surrogate,  on  the  return  of  the  order,  may  be,  first, 
the  right  of  the  petitioner  to  demand  an  account  finom  the  executor  or 
administrator;  and,  second,  if  an  account  has  been  rendered  in  pur- 
suance of  the  order,  the  correctness  and  justness  of  the  same,  or  of  any 
item  or  items  thereof. 

If  the  claimant  is  not  satisfied  to  rest  his  case  upon  the  statements 
and  charges  contained  in  his  petition,  he  is  not  precluded,  before  the 
commencement  of  the  investigation,  from  putting  in  a  further  written 
allegation  or  libel,  more  fully  propounding  or  stating  the  substance  of 
his  claim  against  the  defendant,  and  the  nature  and  grounds  thereof 
If  his  petition  and  such  allegation  be  insufficient,  and  show  no  grounds 
for  proceedings  against  the  defendant,  the  court  may  be  called  upon 
to  reject  the  same ;  or  the  defendant  may  take  issue  on  the  facts  pro- 
pounded, or  put  in  a  counter  allegation  in  the  nature  of  a  plea  in  bar. 
until  some  issue  is  joined  in  the  cause,  neither  party  can  be  prepared 
to  go  into  the  examination  of  testimony .(o) 

Ii  the  petitioner  claim  as  a  legatee  or  as  next  of  kin.  his  identity 
or  his  title  as  a  distributee  may  be  disputed.  In  any  case,  the  execu- 
tor or  administrator  may  defeat  the  application  by  showing  that  the 
supposed  claim  of  the  petitioner  is  unfounded,  or  has  been  paid  or  dis- 
charged. And  there  may  be  other  grounds  of  defence  which  the  ex- 
ecutor or  administrator  may  take  against  the  right  of  the  petitioner  to 
an  account  at  all,  which,  if  proved,  will  cause  the  petition  to  be  dis- 
missed, and  that  with  costs. 

It  may  be  said  that,  notwithstanding  the  claimant  may  not  make 
out  a  title  to  demand  an  account,  yet  the  executor  or  administrator  is 
bound  to  render  one,  because  the  statute  authorizes  the  surrogate  to 
order  him  to  render  an  account  without  any  application  for  the  pur- 
pose. And  where  infants  are  concerned,  it  is,  indeed,  probably  the 
duty  of  the  surrogate,  after  a  reasonable  time  has  elapsed  for  the  set- 
tlement of  the  estate,  to  call  the  executors  or  administrators  to  account 
without  application  by  any  one,  especially  if  he  has  reason  to  appre- 

(n)  See  arUe^  ch.  7,  p.  284,  ii  »eq.  (o)  FosUr  r.  WiUber,  1  Paige,  640. 
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hend  that  the  interest  of  the  minora  requires  such  an  ex  officio  pro- 
ceeding.Q?) 

And  this  is  the  reason  why  strict  proof  of  interest  in  the  claimant  is 
not  required  in  the  first  instance,  on  the  application  for  the  order.  It 
is  granted  that,  in  the  case  of  a  proceeding  on  the  part  of  the  surrogate, 
of  nis  own  motion,  the  executor  or  administrator  could  not  maintain 
any  objection  to  rendering  an  account.  But  where  it  appears  that  the 
party  calling  for  the  account  is  a  mere  volunteer,  having  no  interest  in 
the  estate,  it  is  supposed  that  he  ought  not  to  be  encouraged  in  harass- 
ing the  executor  or  administrator  by  compelling  a  needless  accounting, 
and  that  there  would  be  something  like  an  improper  officiousness  in 
the  surrogate's  stepping  into  his  place  and  adopting  his  proceedings 
as  if  they  had  been  originally  commenced  ex  mero  moiu.  It  was  ac- 
cordingly before  urged  that  the  surrogate  should  require  some  proof  of 
the  interest  of  the  claimant  in  the  estate  of  the  deceased  previously  to 
issuing  the  order  to  account,  and  it  is  now  submitted  that,  where  it  is 
shown  that  the  claimant  is  not  entitled  to  an  account,  his  petition 
should  be  dismissed,  and  he  should  be  charged  with  all  the  costs  and 
expenses  of  the  proceedings,  (j) 

It  is  not  usual  to  require  the  exhibition  of  an  inventory  or  account, 
imless  at  the  intervention  of  a  party  in  interest.(r) 

But  an  interest,  or  even  the  appearance  of  an  interest,  as  has  already 
been  stated,  the  same  as  in  the  case  of  compelling  the  return  of  an  in- 
ventory, will  entitle  the  party  to  an  account.  Therefore,  a  person  pe* 
titioning  as  a  creditor  may  have  an  account,  although  his  debt  has  not 
been  assented  to  by  the  executor  or  administrator,  or  established  by 
judgment  or  decree,  and  even  where  the  debt  is  contested,  if  it  be  sworn 
to  by  the  creditor,  unless  the  executor  or  administrator  show  that  his 
claim  is  utterly  unfounded.(5)  The  surrogate,  however,  as  has  already 
been  stated,  cannot  proceed  to  determine  the  validity  or  amount  of  the 
debt,  and  consequently  such  creditor  will  not  be  able  to  obtain  a  decree 
for  payment.(^)  And  a  party  having  an  interest,  who  prajs  an  account, 
shall  not  be  chargeable  with  costs  unless  he  makes  objection  to  it  which 
he  fails  to  substantiate,  (t*) 

The  principles  heretofore  laid  down  in  respect  to  the  rights  of  the 
parties  on  compelling  the  executor  or  administrator  to  return  an  inven- 
tory,(t;)  apply,  it  is  proper  to  state,  in  every  particular  to  the  rights  of 
the  same  parties  ou  compelling  an  account.  To  avoid  a  repetition, 
therefore,  the  reader  is  referred  to  that  part  of  this  work,  for  the  rules 
to  be  observed  in  the  present  proceeding.(it;) 

(p)  Smilh  Y.  LaAoremct,  11  Paige,  211. 

{a)  See  Gralacap  v.  Phyfe,  1  Barb.  Ch.  Rep.  485. 

(r)  Thomson  v.  Thomson^  1  Brftd£  Surr.  Rep.  24.      '   (a)  Id. 

{t}  ArOe,  pp.  377-8,  488;  Post^  p.  604.  (v)  4  Bum's  B.  L.  (8th  ed.)  429. 

(0)  AnUj  ch.  7,  p.  281. 

(w)  The  mode  of  proceeding  thus  described  for  compelling  an  executor  or  administrator  to 
render  an  account  in  the  Surrogate's  Court,  is  the  one  now  pursued  in  the  court  of  the  sur- 
rogate of  the  county  of  New  York,  and  such  has  been  subetantiallj  the  practice  of  that  court 
since  the  adoption  of  the  Revised  Statutes.  Some  unimportant  rariations  in  the  practice  in 
these  cases  will  be  obserred,  between  that  described  in  the  first  and  that  described  in  the 
present  edition  of  this  work.  In  Grataeap  y.  Fhff/e,  (1  Barb.  Ch.  Rep.  485,)  Chancellor  Wal- 
worth was  of  opiBion,  however,  that  except  in  the  case  where  the  surrogate  requires  an 
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The  executor  or  administrator  may  set  tip  the  Statute  of  Limita- 
tions as  a  defence  to  the  claim  of  a  creditor,  and  will  be  entitled  to 
have  the  proceeding  dismissed,  if  it  appear  that  the  statute  has  run 
against  the  claim  .(a:) 

The  pendency  of  a  suit  in  equity  in  the  Supreme  Court,  or  any  other 
court  of  record,  by  one  creditor  for  an  account,  if  the  suit  has  not  pro- 
ceeded to  a  decree,  is  no  bar  to  a  proceeding  instituted  before  the  sur- 
rogate by  another  creditor  for  an  account.     But  if  the  same  creditor 

account  ex  officio,  an  order  absolute  that  the  executor  or  administrator  render  an  account 
ought  not  to  be  made  in  the  first  instance,  and  that,  where  there  is  an  application  for  an 
account  by  or  on  behalf  of  a  person  interested  in  the  estate,  the  surrogate  should  prelimina- 
rily issue  a  citation  to  the  executor  or  administrator  to  show  cause,  at  an  early  day,  why 
he  should  not  be  required  to  render  an  account;  upon  the  return  of  which,  if  cause  was  nol 
shown,  an  order  to  account  might  be  granted.    And  the  learned  chancellor  makes  the  fol- 
lowing observations  on  the  subject:  '*The  statute  authorizes  the  surrogate  to  make  an  order, 
after  the  expiration  of  eighteen  months  from  the  time  of  the  appomtment  of  the  administra- 
tor, that  he  render  an  account  of  his  proceedings.    And  such  an  order  may  be  granted  upon 
the  application  of  a  person  having  a  demand  a^^ainst  the  personal  estate  of  the  decedent  as 
creditor,  legatee,  or  next  of  kin,  or  in  behalf  of  a  minor  having  such  claim ;  or  it  may  be 
made  by  the  surrogate  ex  officioy  without  any  such  application.    The. proceedings,  however, 
are  CDtirely  different,  where  the  order  is  made  by  the  surrogate  ex  officio,  from  what  they  are 
when  it  is  made  upon  an  application  in  behalf  of  a  person  interested  as  a  creditor,  or  as  a 
legatee,  or  as  the  next  of  kin  of  the  decedent.    In  the  first  case,  it  may,  perhaps,  sometimes 
be  proper  for  the  surrogate  to  make  an  absolute  order  in  the  first  instance,  as  it  is  a  matter 
resting  in  the  discretion  of  the  surrogate  whether  he  will  or  will  not  require  an  account  of 
the  administration  of  the  estate,  although  no  person  interested  thinks  proper  to  institute  a 
suit  for  that  purpose.    And  it  undoubtedly  is  a  proper  exercise  of  such  discretion  for  the 
surrogate  to  require  such  an  account  ex  officio,  whenever,  in  his  opinion,  the  rights  of  minors, 
who  are  interested  in  the  estate  as  legatees  or  next  of  kin,  render  such  an  account  proper: 
Roberta  v.  Roberts,  2  Lee's  Eccles.  Bep.  399. 

"  On  the  rendering  of  such  an  account,  if  it  appears  that  the  administrator  has  in  his  hands 
money  belonging  to  infants,  the  surrogate  should  notify  the  guardians  or  relatives  of  such 
infants  of  the  fact;  so  that  the  fund  may  be  received  and  properly  invested  for  the  benefit 
of  those  to  whom  it  belongs. 

"  But,  in  the  case  of  an  application  by  or  on  behalf  of  a  person  claiming  to  be  interested 
in  the  estate  as  a  creditor,  legatee,  or  as  the  next  of  kin  of  the  decedent,  an  absolute  order 
to  account  should  not  be  made  in. the  first  instance,  and  without  notice  of  the  application  to 
the  administrator ;  for  in  such  cases  the  right  of  the  applicant  to  call  for  an  account  may  be 
questioned.  The  surrogate,  therefore,  upon  the  presentation  of  the  petition  for  account^ 
should  direct  the  administrator  to  be  cited  to  appear  at  a  specified  time,  and  to  show  cause 
why  an  order  that  he  render  an  account  of  his  proceedings  should  not  be  granted,  so  as  to 
give  him  an  opportunity  to  object  that  the  affidavit  of  the  debt  of  the  applicant  is  insuffi- 
cient, or  that  such  applicant  is  not  interested  in  the  estate  as  a  legatee  or  as  next  of  kin,  Ac 
And  the  party  cited  may  show,  in  answer  to  the  application,  that  the  right  of  the  applicant 
to  an  account  is  barred  By  a  release,  or  otherwise."  See  MilHngion  v.  Sorsby,  1  Lee's  Ecdes. 
Rep.  525. 

With  great  deference  it  is  submitted  that  the  62d  section  of  the  statute  authorizes  and 
requires  the  surrogate  to  grant  the  order  to  account  against  an  executor  or  administrator,  to 
any  person  applying  in  the  requisite  capacity,  and  that  a  citation  to  appear  and  show  cause 
is  neither  directed  nor  authori^d  by  the  statute.  By  the  practice  of  the  New  York  Surro- 
gate's Court,  and  as  proposed  in  the  text  before  granting  the  order  to  account,  the  surrogate 
requires  in  the  petition  such  a  statement  under  oath,  of  the  facts  and  of  the  nature  of  the 
petitioner's  claim,  as  prima  facie  entitles  him  to  an  account ;  but  the  granting  of  the  order 
has  never  been  considered  conclusive  of  the  right  of  the  party  to  demand,  or  of  the  liability 
of  the  executor  or  administrator  to  render  such  account,  and  upon  the  return  of  the  order 
the  executor  or  administrator  is  permitted  to  traverse  the  allegations  of  interest  on  the  part 
of  the  petitioner,  and  to  contest  his  right  to  demand  an  account;  and  if  it  appear  that  the 
petitioner  has  not  the  right,  the  order  to  account  is  discharged  and  the  petition  is  dismissed. 
This  practice  has  been  found  by  experience  conducive  to  the  ends  of  justice.  It  is  supposed 
to  bo  based  upon  the  express  provisions  of  the  statute,  and  not  to  bo  objectionable  for  any 
of  the  reasons  suggested  by  the  chancellor. 
(z)  MaHin  v.  Oage,  9  N.  Y.  (5  Seld.)  Kep.  398. 
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wTio  has  brought  a  suit  in  such  court  in  equity  against  the  executor  or 
administrator  for  an  account,  afterwards  cites  him  to  account  before  the 
surrogate,  the  pendency  of  the  suit  in  equity  may  be  set  up  before  the 
surrogate  in  the  nature  of  a  plea  in  abatqrnent,  and  will  constitute  a 
valid  objection  to  the  proceedings  there.  After  a  decree  for  an  account 
has  been  made  in  the  equity  suit,  for  the  benefit  of  all  persons  inter- 
ested in  the  estate  of  the  decedent,  such  decree  will  deprive  every 
such  person  of  the  right  to  proceed  before  the  surrogate  for  an  ac- 
count.(y) 

A  surrogate  has  no  jurisdiction  to  call  the  personal  representatives  of 
a  deceased  executor  to  account  before  him  as  the  representatives  of  the 
first  testator,  when  none  of  the  effects  of  such  testator  came  to  their 
hands  in  that  character. 

But  upon  the  application  of  a  person  who,  as  a  legatee  or  distributee 
of  the  first  testator,  is  a  creditor  of  the  deceased  executor,  the  surrogate 
has  authority  to  call  the  representatives  of  the  latter  to  account  for  the 
estate  of  their  own  testator  or  intestate ;  and  upon  such  accounting  the 
surrogate  is  authorized  to  liquidate  and  determine  the  amount  of  the 
claim  against  the  estate  of  such  testator  or  intestate  as  the  representative 
of  the  first  testator.(2j) 

And,  as  has  already  appeared,(o)  the  surrogate  has  no  authority  to 
inquire  into  or  settle  the  rights  of  heirs  at  law  to  property  in  the  hands 
of  an  executor  or  administrator.  Where  S.  bequeathed  his  personal 
estate  to  his  son  J.  W.  S.,  and  made  L.  executor  of  his  will,  and  J.  W. 
S.,  the  son,  subsequently  died,  having  appointed  L.  and  three  other 
persons  his  executors,  it  was  held  that  the  fact  that  the  executor  of  the 
father  was  also  one  of  the  executors  of  the  son,  was  not  a  valid  objec- 
tion to  the  jurisdiction  of  the  surrogate  to  cite  him  to  account,  upon 
the  application  of  his  co-executors,  under  the  will  of  the  son ;  and  that 
the  co-executors  of  L.,  under  the  will  of  the  son,  had  a  right  so  to  cite 
L.  to  account  before  the  surrogate,  as  the  executor  of  S.,  to  enable  them 
to  ascertain  the  amount  due  from  him  to  their  testator,  under  the  will 
of  S.,  the  original  testator.(i) 

OF  THE  FORM  OF  THE  ACCOUNT ;  AND  OF  THE  VOUCHERS. 

The  right  of  the  claimant  to  demand  an  account  being  admitted,  or 
having  been  established,  the  executor  or  administrator  must  forthwith 
file  his  account  with  the  vouchers  thereof.  The  account  to  be  rendered 
is,  as  directed  by  the  statute,  an  account  of  the  proceedings  of  the  party 
as  executor  or  administrator.  It  should  consist  of  a  debit  and  credit 
account  of  his  receipts  and  disbursements  by  reason  of  his  office,  and  in 
the  performance  of  the  duties  of  his  trust,  with  a  summary  history  of 
his  transactions  in  the  admini3tration.(c)  It  should  comprise,  also,  such 
statements  respecting  the  disposition  which  he  may  have  made  of  any 

(y)  Rogers  y.  Ki$igf  8  Paige,  210.  {z)  Dakin  y.  Demming^  6  Paige,  95. 

(a)  Ante,  p.  487  ;  Shvmway  v.  Cooper,  10  Barb.  556. 

(b)  Smith  ▼.  Lawrence,  11  Paige,  206.  See,  also,  Wurls  ▼.  JeMnSj  11  Barb.  Sup.  Ot 
Sep.  546. 

((^  The  account  may  also  very  well  be  made  out  in  the  form  to  be  found  in  the  Appendix, 
Ko.  68,  for  an  account  yoluntarilj  rendered  by  an  executor  or  adminiatrator. 
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of  the  propertj  of  the  estate^  or  respecUng  his  jsooeedin^  in  the  ad- 
min ii^traiion  generallv-,  as  it  maj  coocem  Lim  to  laj  befiHe  the  sxrrc- 
gate  either  in  explaDation  of  anj  of  the  i:em3  of  Lis  debit  a;id  credit 
accounty  or  in  answer  to  the  allegations  conutined  in  the  claimants 
petition,  or  to  any  objections  which  maj  have  been  raised  to  any  part 
of  his  conduct  as  executor  or  admin istr^r.  [For  form,  see  Appendix, 
No.  66  J  By  the  above  section,  numbered  lA,  vouchers  muss  be  pro- 
duced for  all  disbursements  and  expenditures.  Such  vouchers  must  be 
deposited  and  remain  with  the  surrogate,  and  the  executor  or  adminis- 
trator may  be  examined  on  oath  touching  his  payments,  and  touching 
any  propertj  or  effects  of  the  deceased  which  came  into  his  hands,  and 
the  disposition  thereof  By  the  55th  section,  the  executor  or  adminis- 
trator may  be  allowed  any  item  of  expenditure  not  exceeding  $20,  for 
which  no  voucher  is  proauced,  provided  it  is  supported  by  his  oath, 
and  such  items  do  not,  in  the  aggregate,  exceed  $500. 

OF  THE  EXECUTOR'S  OATH  TO  THE  ACC0U2ST. 

The  account  should  be  duly  verified  by  the  oath  of  the  executor  or 
administrator.  When  an  executor  or  administrator  is  called  upon  to 
account  before  the  surrogate,  he  is  bound  to  verify  the  account  by  his 
oath  or  affidavit,  stating  in  substance  that  such  account  contains,  accord- 
ing to  the  best  of  his  knowledge  and  belief,  a  full  and  true  account  of 
all  his  receipts  and  disbursements  on  account  of  the  estate  of  the  dece- 
dent, and  01  all  sums  and  property  belonging  to  the  estate  which  have 
come  to  the  hands  of  sucn  executor  or  administrator,  or  which  have 
been  received  b  v  any  other  person  by  his  order  or  authority  for  his  use ; 
and  that  he  doth  not  know  of  any  error  or  omission  in  the  account,  to 
the  prdudice  of  any  of  the  parties  interested  in  the  estate  of  the  decedent 
Ana  if  he  wishes  to  be  allowed  for  payments  and  disburements  of  $20 
and  under,  for  which  he  is  unable  to  produce  proper  vouchers  or  other 
evidence,  he  must  specify  in  his  account  the  times  when,  the  persons  to 
whom,  and  the  purposes  for  which  the  several  payments  or  disburse- 
ments were  made ;  and  he  must  add  to  his  affidavit  a  positive  allegation 
that  the  said  several  sums  have  been  actually  paid  or  disbursed  bv  him, 
as  charged  in  the  account  But  this  general  affidavit  will  not  authorize 
the  allowance  of  any  items  exceeding  $20,  if  the  same  is  disputed, 
without  the  production  of  the  proper  vouchers  showing  the  expendi- 
ture of  the  money,  or  other  legal  evidence  of  its  payment.(rf)  The 
statute  makes  the  oath  of  the  executor  or  administrator  evidence  in  his 
own  favor  as  to  certain  small  items  of  disbursement,  and  to  a  limited 
amount.  Beyond  those,  the  oath  of  the  executor  or  administrator  to 
the  correctness  of  the  account  is  not  evidence  in  his  own  favor.  But, 
for  the  protection  of  the  rights  of  parties  interested  in  the  estate,  as 
creditors,  legatees  or  otherwise,  the  surrogate  should  in  all  cases  require 
the  account  to  be  rendered  under  oath.(«)  [For  form  of  the  oath,  see 
Appendix,  No.  67.] 


! 


d)  WiUiama  y.  Pwrdy,  6  Paige,  167. 

fi)  WesierveU  y.  Gregg,  1  Barb.  Oh.  Bep.  469. 
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OF  THE  PROCEEDINGS  ON  THE  ACCOUNTING. 

It  often  occurs  that  an  executor  or  administrator,  at  the  time  he  is 
ordered  to  account,  has  not  advertised  for  claims  pursuant  to  the  statute ; 
and  formerly,  on  the  ground  that  by  reason  of  this  omission  the  claims 
against  the  eatate  were  not  ascertained,  and  consequently  the  amount 
due  the  petitioner  could  not  be  determined,  it  was  the  practice  in  the 
court  of  the  surrogate  of  the  county  of  New  York,  in  such  a  case,  to 
allow  an  adjournment,  which,  where  the  advertisement  had  not  been 
commenced,  was  of  six  months,  to  enable  the  executor  or  administrator 
to  publish  the  requisite  notice,  and  he  was  not  obliged  to  bring  in  his 
account  until  the  expiration  of  such  extended  period.  The  claimant 
was  thus  hindered  in  the  just  prosecution  of  his  demand,  because  the 
executor  or  administrator  had  not  seen  fit  to  perform  the  duty,  or  rather 
to  avail  himself  of  the  protection  of  advertising  for  claims. 

This  practice  does  not  any  longer  prevail  in  the  New  York  Sur-. 
Togate's  Court  There  is,  perhaps,  as  has  heretofore  been  observed,(/) 
some  indistinctness  in  the  statute  relative  to  advertising  for  claims; 
but,  in  the  Surrogate's  Court  named,  it  is  considered  that  the  section 
authorizing  the  publication  of  the  notice,  was  intended  solely  for  the 
benefit  and  protection  of  the  executor  or  administrator;  and  that,  after 
the  time  for  advertising  has  expired,  the  neglect  to  advertise  ought  not 
to  be  allowed  to  operate  to  the  delay  or  injury  of  persons  having  hon- 
est claims  against  the  estate.  The  publication  of  the  notice  is  regarded 
as  entirely  optional  with  the  executor  or  administrator.  If  he  thinks 
roper  to  neglect  it,  such  neglect  is  held  as  a  virtual  admission  that  he 
as  knowledge,  as  is  generally  actually  the  case,  of  all  the  claims  against 
the  estate.  He  is  therefore  required,  aftc^r  the  eighteen  months  have 
expired,  on  the  petition  of  a  claimant,  asking  for  an  account  and  for 
payment  of  his  claim,  to  produce  his  account  immediately,  and  to  pay 
an  admitted  or  established  demand,  the  just  proportion  appearing  from 
the  account,  to  which  it  maybe  entitled.  There  may  be  cases  in  which 
the  omission  to  advertise  may  be  a  sufficient  ground  for  adjourning 
the  proceedings  against  the  executor  or  administrator,  but  in  such  cases 
an  account  up  to  the  period  of  the  order  must  be  brought  in,  and  it 
must  be  made  to  appear  that  such  omission  has  not  been  intentional  or 
for  the  purpose  of  delay,  that  the  application  for  an  adjournment  for 
the  purpose  of  advertising  for  claims  is  in  ^ood  faith,  and  that  there  is 
reason  to  believe  that  there  are  claims  against  the  deceased  for  which 
the  assets  in  the  hands  of  the  executor  or  administrator  are  liable, 
which  have  not  been  brought  to  his  notice ;  and  in  such  a  case  the 
executor  or  administrator  is  chargeable  personally  with  all  the  costs 
and  expenses  occasioned  by  the  adjournment,  as  a  penalty  for  his  non- 
performance of  his  proper  duty. 

An  account  having  been  rendered,  either  on  the  return  day  of  the 
order,  or  after  an  adjournment,  and  the  vouchers  having  b^n  filed, 
and  the  executor  or  administrator  having  been  examined,  if  the  peti* 
tioner  has  omitted  to  ask  for  payment  of  nis  claim  or  for  the  settlement 
of  the  account,  but  merely  prayed  an  account,  the  jurisdiction  of  the 

(/)  AnU,  ch.  10,  p.  380.. 
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sarrogate  inider  the  petition  is  exbausted,  and  the  proceeding  here 
doses.  In  such  a  case  the  creditor,  l^atee,  or  distributee,  if  be  seek 
payment  of  his  claim,  most  make  a  new  application  to  the  sorrogate, 
stating  the  nature  and  extent  of  his  own  claim  upon  the  fund,  and  hia 
objections,  if  any,  to  the  account  rendered  by  the  executor  or  adminis- 
trator, and  asking  that  the  account  may  be  settled  and  adjusted,  and 
that  he  may  be  paid  the  amount  of  his  claim,  or  so  much  thereof  as  he 
may  be  entitled  to  out  of  the  fund  in  the  hands  of  the  executor  or  ad- 
ministrator«(^)  If  the  petitioner  has  asked  for  both  the  account  and 
payment,  or  the  settlement  of  the  account  in  his  original  petition,  or  a 
new  application  having  been  filed,  the  proper  proceedings  are  to  be 
had  to  ascertain  the  correctness  of  the  account.  The  claimant  may 
allege  objections  against  the  account,  or  any  of  the  items  thereof.  The 
executor  or  administrator  himself,  and  witnesses  on  either  side,  may 
be  examined  touching  the  property  or  effects  of  the  deceased,  and  the 
disposition  thereof 

The  executor  or  administrator  may  avail  himself  of  the  Statute  of 
Limitations  in  bar  of  the  petitioner's  claim,  in  the  same  manner  as  in  a 
suit  at  law  upon  such  claim.  And  where  the  testator,  by  his  will,  au* 
thorized  his  executors  to  sell  so  much  of  his  personal  property  as  they 
might  deem  proper,  and  ^'all  or  so  much  of  his  real  estate  as  the^ 
e^ould  deem  best  for  the  benefit  of  his  heirs  or  for  the  payment  of  his 
debts,"  and  the  petitioner  claimed  to  be  a  creditor  by  simple  contract, 
and  the  statute  had  not  run  against  his  claim  at  the  time  of  the  testator's 
death,  but  over  nine  years  had  elapsed  since  the  debt  accrued  before  the 
proceedings  were  commenced  before  the  surrogate ;  it  was  held  that  the 
Statute  of  Limitations  was  a  bar  to  the  claim,  and  that  the  direction  in 
the  will  to  pay  debts  did  not  avoid  the  presumption  of  payment  from 
lapse  of  time,  although  arising  after  the  aeath  oi  the  te8tator.(/i) 

Adjournments  of  the  proceedings  may  take  place,  and  a  reference  to 
an  auditor  may  be  had,  pursuant  to  the  above  section,  numbered  64.(i) 
If,  after  due  inquiry,  there  appears  a  balance  in  the  hnnds  of  the  exec- 
utor  or  administrator  applicable  to  the  payment  in  full  or  in  part  of 
the  petitioner's  claim,  the  surrogate  will  at  once  decree  a  full  or  pro- 
portionable payment  as  may  be  just. 

1^  An  executor  or  administrator,  on  being  ordered  to  account  at  the  in- 
stance of  a  claimant,  will  frequently  demand  a  final  settlement  of  his 
accounts,  according  to  the  provisions  of  the  above  section,  numbered  60. 
If  there  be  a  deficiency  of  assets,  or  if  any  difficulty  exist  as  to  making 
payments  or  distribution,  it  is  reasonable  that  he  should  insist,  before 
satisfying  any  particular  claimant,  that  the  share  of  all  the  claimants 
jshould  be  determined  and  fixed,  and  himself  protected  in  the  discharge 
of  his  trust,  by  the  decree  of  a  competent  judicial  tribunal,  which  may 
be  effected  by  bringing  all  the  parties  before  the  surrogate,  to  attend  a 

if)  WesierveU  r,  Gregg,  1  Barb.  Ch.  Rep.  469 ;  Smith  ▼.  Van  Kewen,  2  Barb  Ch.  Rep.  473. 
Bee,  also,  CcmpbeU  y.  Brven,  1  Bradf.  Suit.  Rep.  224;  Bogart  t.  Vcm  Vdsor,  4  Edw.  Ch.  Rep. 
721.    See  tupra^  pp.  489,  490. 

ih)  MarHn  agat.  GagCy  5  Seld.  398. 

(t)  A  question  has  been  raised,  whether  the  authority  to  appoint  auditors  extends  to  this 
.oaae.  The  prorision  of  the  statute  seems  to  apply  onl/  tn  tlie  case  of  an  accounting,  after 
Jfche  executor  or  administrator  has  brought  all  tho  parties  &  ntereet  before  the  surrogate. 
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final  settlement  of  his  accounts.  Where  the  executor  of  the  father  was 
also  one  of  the  executors  of  the  son,  and  he  was  ordered  to  account  as 
executor  of  the  father  upon  the  application  of  his  co-executors  of  the 
son,  it  was  considered  that,  upon  being  thus  ordered  to  account,  he 
could  have  a  final  settlement  of  his  accounts  as  executor  of  the  father, 
in  the  same  manner  as  if  he  had  been  ordered  to  account  by  the  son  in 
his  lifetime.(y)  On  such  final  settlement,  every  question  is  involved 
which  can  be  raised  on  an  accounting  at  the  instance  of  a  single 
claimant. 

The  practice  on  an  investigation  into  the  account  rendered  on  the 
application  of  a  claimant,  is  above  summarily  stated.  The  course  of 
investigation,  and  the  proceedings  on  the  examination  of  the  executor 
or  administrator,  and  of  witnesses,  and  on  a  reference  to  an  auditor, 
which  are  presently  to  be  fullv  described  in  a  case  of  a  final  settlement 
of  an  account,  are  to  be  exactly  followed  in  the  case  of  an  accounting 
prosecuted  by  a  single  claimant.  It  is  proposed,  therefore,  to  defer  any 
further  or  more  particular  directions  or  remarks  respecting  the  account 
of  an  executor  or  administrator,  or  the  oath  to  be  annexed  thereto,  or 
the  subsequent  proceedings  thereon,  until  they  come  to  be  treated  of  in 
connection  with  a  case  of  a  final  accounting.  This  arrangement  is 
deemed  expedient,  not  only  because  precisely  the  same  principles  apply 
to  both  accountings,  but  biecause  it  will  render  this  work  conformable 
in  its  plan,  in  this  respect,  to  the  usual  course  of  proceedings,  and  save 
the  necessity  of  any  repetition,  at  the  same  time  that  every  particular 
material  lo  the  due  understanding  of  the  subject  is  included. 

OF  THE  FINAL  SETTLEMENT  OF  THE  ACCOUNTS  OF  EXECUTORS  AND 

ADMINISTRATORa 

The  final  settlement  of  the  accounts  of  executors  and  administrators 
comes  now  to  be  treated  of.  Such  settlement  may  be  accomplished, 
pursuant  to  the  above  section,  numbered  60,  where  the  executor  or 
administrator  has  already  been  ordered  to  account;  or  the  account  may 
be  voluntarily  produced,  under  the  above  section,  numbered  70. 

There  are  two  classes  of  cases  in  which  the  surrogate  may  proceed 
to  settle  the  account  after  it  has  been  rendered — ^the  first,  where  a  cred- 
itor, legatee,  or  distributee  asks  for  payment  of  his  demand,  and  the 
executor  or  administrator  denies  the  sufficiency  of  assets,  thereby  ren- 
dering it  necessary,  before  ordering  payment,  to  adjust  his  account,  and 
ascertain  the  amount  of  thfe  fund ;  and  the  second,  where  the  executor, 
on  being  cited  to  account,  or  without  being  cited,  applies  to  the  surro- 
gate for  a  final  settlement.  The  first  settlement  is  conclusive  between 
the  parties  only,  and  is  therefore  not  final  in  a  full  sense ;  the  second 
is  between  all  the  parties  interested  in  the  estate,  and  is  properly 
final.(A:) 

The  final  settlement  of  the  account,  under  the  provisions  of  the  stat- 
utes, is  intended  for  the  benefit  and  protection  of  the  executor  ojp  ad' 
ministrator,(?)  and  to  release  him  from  all  further  or  subsequent  Jiabil- 

(J)  Smiih  V.  Lawrence,  11  Paige,  206. 

Qc)  Campbdl  t.  Bnten,  1  Brftd£  Surr.  Rep.  22^-7.    See,  also,  CfuUd  T.  Peck,l\  Paige,  aW- 

{I)  Bank  of  Pwghkupeie  agst  UaOtrcvckf  2  Seld.  224. 


• 


trvt  If;.  .-.  /.*:  i:^i  *-::  .tr^ie-  ^-   lAiLir"?*.     I::  ri»i  ^rarziK  j:   se 

w},o  hj^ji  r>^:^m  ord-rT'rd  V>  £.crx:;L%  if  L-*  i-isife  ^:  bEi^?  lis  accc-nl 
fir.?;,; V  if^^X.'/V.  rr.'iV  havr  a  ci'^o::,  r«e*^:i:rl:i^  *.^e  zr^dhcrs  and  r-fx:  of 
V\u  ^jfifs^.  ^jif'j:z^A,  'A' A  :Le  I^^t^ees.  if  ticre  re  azj.  s:  acrear  l:-«ff-:re 

acry^/>ri*.  By  th'i  above  section.  ii'ii:::'':*rr5»i  7'. .  :  ar.  circt:»:r  :r  admrn- 
VftriU^r^  &fU:T  the  expi  ratios  of  the  e:^r.:eer;  m:n;r_«.  izaTrgnier  afical 
ac^;^/'*r.t  ofall  hin  jjr.<:hf'A'\:,^n  to  the  s-jrr:-z£"-e.  aliio^^n  nocciied  to  do 
»ff,  UfA  rnaj  o'rytam  a  citation  to  ail  persons  interested  in  the  cstite  to 
AiU'iA  a  final  aetliernent  of  his  acconr.ts.  The  proceedings  under  the 
two  fc^:ctiori»  are  alike.  In  treating  of  the  nnsl  setdemec;,  therefore, 
no  distinction  will  be  made  bet7.'een  the  two  cases. 

There  if*  no  provirion  in  the  statutes  which  prevents  an  executor  or 
a/lrnirji<»traU>r  irorn  obtaining  a  final  settlement  of  his  accounts,  because 
be  hm  not  filed  an  inventory  or  advertised  for  claims  against  the  estate. 

OF  THE  PETITION  FOB  A  FISAL  SSTTLEMRSTT. 

Ilic  apj^>lication  to  the  surrogate  for  the  citation  under  either  the 
60lh  or  70th  section  must  be  m^de  in  writing.  It  should  contain  the 
pro[Kir  statements  t^>  show  jurisdiction  in  the  surrogate,  and  should  set 
forth  that  eighteen  months  have  expired  since  the  granting  of  the  let- 
ters testamentary  or  of  administration,  and  that  the  party  has  been  or- 
dered! to  account,  if  such  has  been  the  fact,  and  should  pray  a  citation 
pursuant  to  the  one  or  the  other  section,  according  as  the  application  is 
ma^Ie  after  an  order  to  account,  or  the  account  is  voluntarily  produced. 
If  the  party  be  executor  or  administrator  with  the  will  annexed,  he 
may  properly  set  out  the  will  at  large  in  his  application,  as  well  for 
convenience  of  reference  in  the  course  of  the  proceedings,  as  that  the 
same  may  become  permanently  a  portion  of  the  record  in  that  particu- 
lar matter.  It  is  usually  required  that  the  names  and  residences  of  the 
crc(lit<)rs  and  other  persons  interested  in  the  estate  be  stated  in  the  ap- 
plication, but  this  is  not  expressly  required  by  the  statute.  It  can  be 
essential  only  where  there  are  persons  interested  in  the  estate  residing 
in  other  counties  of  the  state,  and  it  is  proposed  to  advertise  the  citation 
in  such  counties  pursuant  to  the  succeeding  61st  section ;  and  then  the 

(m)  Olover  t.  IloUey^  2  Bradf.  Surr.  Rep.  291.    See,  alBO,  Bank  of  Ftmghkeepsie  agst  ^09- 
hvwiky  a  Bold.  216. 
(n)  Ank,  p.  483.  (o)  AnU,  p.  486. 
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Dames  and  residences  of  such  persons  onl  y  would  seem  to  be  necessary. 
In  such  cases,  the  publication  of  the  citation,  according  to  the  61st  sec- 
tion, is  to  be  made  in  such  newspapers,  printed  in  any  other  counties 
where  any  creditors  or  other  persons  interested  in  tlie  estate  of  the 
deceased  may  reside,  as  the  surrogate,  upon  due  inquiry  into  the  facts, 
shall  direct ;  the  names  and  places  of  residence  of  the  creditors  or  other 
persons  interested  residing  in  such  other  counties  may  properly  be 
included  in  the  application,  and,  as  the  due  inquiry  which  the  surrogate 
is  to  make  would  probably  have  to  be  under  oath,  the  application 
should  be  sworn  to.  Its  prayer  also  should  be  for  the  necessary  direc- 
tions for  publication,  as  well  as  for  the  citation.  In  other  cases,  there 
would  seem  to  be  no  necessity  for  stating  the  names  or  residences  of 
the  persons  interested,  or  for  swearing  to  the  application.  [For  forms 
of  applicatioH  adapted  to  both  the  60th -and  the  70th  sections,  see  Ap- 
pendix, No.  64.] 

The  language  of  the  above  section,  numbered  60,  clearly  contem- 
plates, and  that  of  the  section  numbered  70  expressly  requires,  that 
before  taking  out  a  citation  for  the  settlement  of  his  account,  the  execu- 
tor or  administrator  should  render  his  account  to  the  surrogate.  The 
60th  section  speaks  of  the  executor  or  administrator  desiring  the  settle- 
ment of  an  account  and  applying  for  a  citation  for  a  settlement  of  such 
account,  which  plainly  intends  an  account  already  made  out  and  in 
existence,  and  produced  before  the  surrogate.  Different  words  would 
have  been  used  if  the  account  referred  to  were  one  yet  to  be  prepared. 
In  analogy  to  any  other  legal  proceeding,  the  party  is  to  be  held  to 
state  his  case  at  the  outset.  This  section,  likewise,  has  reference  to  the 
preceding  52d  section,  (2  R.  S.  92,)(^)  requiring  the  executor  or  admin- 
istrator to  render  an  account  on  an  order  of  the  surrogate,  and  suppDses 
a  compliance  with  such  an  order.  The  70th  section  says  that  the 
executor  or  administrator  may  render  his  account  and  obtain  a  citation, 
which  plainly  means  that  the  rendering  of  the  account  is  to  precede  or 
accompany  the  obtaining  of  the  citation.  By  this  construction  c)f  these 
sections,  they  enable  persons  interested  in  the  estate  to  examine  and 
compare  the  accounts  and  vouchers  at  the  surrogate's  office  before  the 
return  day  of  the  citation,  and  thus  to  be  prepared,  on  the  hearing,  to 
assent  or  object  to  the  account.  It  is  just  that  facilities  for  that  purpose 
should  be  afforded,  as  well  before  the  hearing  as  at  that  time,  and  tnese 
sections,  if  this  construction  be  the  correct  one,  manifestly  provide  such 
facilities.  In  this  view  they  are  calculated  also  to  expedite  the  pro- 
ceedings. 

It  may  be  observed  that  the  application  to  the  surrogate  for  a  cita- 
tion under  the  60th  section,  is  nowhere  made  a  stay  of  the  proceedings 
on  the  order  to  account,  which  has  been  previously  taken  out  by  the 
claimant.  Tlie  executor  or  administrator,  it  is  true,  may,  after  having 
been  served  with  the  order,  apply  before  the  return  day  of  the  same, 
for  a  citation  for  a  final  settlement ;  but  the  order  remains  in  full  force, 
and  its  requisition  is  equally  imperative,  whether  such  application  ba 
made  or  not.  The  filing  of  the  account  and  vouchers  at  the  time  of 
the  application  for  the  citation,  will  so  far  be  a  competent  answer  to 

(jP)  See  suproj  p.  481. 
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the  order;  and  thej  mar,  of  course,  be  used  on  the  heaimg  of  the  mat- 
ter on  the  day  named  in  the  order  for  rendering  of  the  aocoiint.  I^ 
from  sach  aceoont.  there  appear  to  be  a  boLinee  in  the  hands  (»f  the 
executor  or  administrator,  and  the  claimant  show  that  he  is  entitled  to 
the  same,  or  a  portion  thereof)  there  can  oertainlj  be  no  objection  to  a 
decree  for  payment  immediately.  If  he  detect  in  the<aoooant  any  mis- 
taken, nnjust,  or  dishonest  entries  or  statements,  there  can  be  no  good 
lesson  why  he  should  not  be  allowed  to  go  into  proo6  respecting  the 
same,  and  have  the  facts  settled,  and  the  balance  adjusted  and  fixed. 
The  final  settlement  is  for  the  benefit  and  safety  of  the  executor  or  ad* 
minLstrator.  The  rights  of  the  claimant  ought  not  to  be  impeded  bj 
it  When,  however,  the  questions  between  the  claimant  and  the  ex- 
ecutor or  administrator  involve  the  interests  of  other  parties  entitled 
to  share  in  the  personal  estate,  the  proceedings  will  have  to  be  stayed 
until  such  parties  have  been  duly  brought  before  the  court  to  be  heard 
in  the  matter. 

But  the  practice  in  the  court  of  the  surrogate  of  the  county  of  New 
York  has  been,  not  to  require  the  account  or  vouchers  to  be  filed  until 
the  return  day  of  the  citation  for  a  final  settlement,  whether  the  account 
is  to  be  rendered  in  obedience  to  an  order,  or  is  produced  voluntarily. 
The  executor  or  administrator  who  has  been  ordered  to  account  in  that 
court,  appears  at  the  surrogate's  office  on  the  return  day  of  the  order, 
and,  without  producing  any  account,  files  an  application  for  a  citation 
for  a  final  settlement.  The  surrogate  thereupon  issues  the  citation, 
and  adjourns  the  accounting  until  the  return  day  of  the  citation. 
That  return  day,  according  to  the  above  sections,  numbered  62  and 
68,  defjends  upon  the  places  of  residence  of  the  persons  interested  in 
the  estate.  If  any  of^  those  persons  reside  in  foreign  countries,  1)y 
the  63d  section,  it  may  be  six  months  distant,  and  the  adjournment 
of  the  accounting  for  tnat  period  must  take  place.  In  this  way  these 
provisions  of  the  statute  relative  to  the  final  accounting,  which  are  in- 
tended solely  for  the  protection  of  the  executor  or  administrator,  are 
made  an  obstruction  and  hindrance  to  the  prosecution  of  the  just  claims 
against  the  estate.  It  is  usual,  where  the  executor  or  administrator 
applies  for  the  citation  after  having  been  ordered  to  account,  to  require 
some  proof  that  there  are  non-resident  parties  in  interest  before  grant- 
ing so  lonff  a  delay.  It  is  necessary,  therefore,  in  such  cases,  tliat  the 
names  and  residences  of  the  persons  interested  in  the  estate,  residing 
abroad,  should  be  stated  in  the  application  for  the  citation,  and  that  it 
should  be  under  oath. 

OF  THE  ISSUING  AND    SBRVICB    OF  THB    CITATION  FOR  A  FINAL  SET- 
TLEMENT. 

On  filing  the  application  the  citation  issues. 

The  citation,  under  the  60th  section,  is  to  be  directed,  in  cases  of 
intestacy,  to  the  creditors  and  next  of  kin;  and  if  there  be  a  will,  to 
the  same  description  of  persons,  and  to  the  legatees  under  the  will  also. 
Under  the  70th  section,  it  runs  to  all  persons  interested  in  the  estate. 
Whether  the  direction  is  to  be  to  the  persons  by  name,  or  whether  it 
may  be  general,  is  not  distinctly  declared  by  the  statute.    The  above 
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section,  numbered  61,  speaks  of  the  service  of  the  citation  on  all  those 
to  whom  it  shall  be  directed,  living,  &c.,  but  this  is  not  necessarily  to 
"be  understood  as  requiring  the  persons  to  be  cited  by  name.  Either 
form  is,  without  doubt,  proper.  The  general  citation,  however,  is  the 
one  usually  adopted. 

It  mav  be  noticed  that  the  widow,  as  such,  is  not  among  the  persons 
required  to  be  cited  by  the  60th  section ;  but,  under  the  section  num- 
bered 63,  she  may  contest  the  account  as  a  person  interested  in  the 
estate,  and  by  the  65th  section,  the  settlement  of  the  account  is  con- 
clusive, as  therein  prescribed,  upon  any  person  interested,  only  in  case 
the  citation  has  been  duly  served  upon  him.  The  executor  or  adminis- 
trator, therefore,  will  not  do  well  if  he  omit  serving  the  widow  with 
the  citation.  It  should  be  drawn  so  as  to  include  her  among  the  per- 
sons to  whom  it  is  direct;ed.  She  is  clearly  within  the  language  of  the 
70th  section,  and  in  proceedings  under  that  section  must  be  served  with 
the  citation,  the  same  as  any  other  person  interested  in  the  estate. 

The  heir  at  law,  however,  is  not  among  the  persons  entitled  to  be 
cited  to  attend  the  accounting.  The  surrogate  has  no  jurisdiction  to 
entertain  any  Question  between  the  personal  representative  of  the  de- 
ceased and  his  heir  at  law  as  8uch.(;) 

An  order  for  the  issuing  of  the  citation  must  be  entered  in  the  sur- 
rogate's minutes,  which  may  authorize  the  issuing  of  the  citation  to  be 
directed  to  the  creditors,  &c.,  or  persons  interested,  either  by  name  or 
generally ;  but  the  particular  manner  ought  to  be  specified,  and,  if  it 
be  intended  to  set  out  in  the  citation  the  names  of  the  persons  to  whom 
it  is  directed,  they  should  be  given  in  the  order.  If  directions  be  made 
for  publication  of  the  citation  in  another  county,  such  directions,  also, 
may  be  included  in  the  order, 

[For  forms  of  the  order  and  of  the  citation,  see  Appendix,  No.  65.] 

The  above  sections,  numbered  61  and  62,  prescribe  the  mode  of 
service  of  the  citation. 

The  extent  and  sufficiency  of  the  protection  afforded  to  an  executor 
or  administrator  by  a  settlement  of  his  accounts  before  the  surrogate, 
depends  entirely  upon  his  accuracy  in  ascertaining  the  names  and  resi- 
dences of  the  persons  interested  in  the  estate,  and  his  diligence  in  serv- 
ing all  such  persons  with  the  citation  to  attend  the  accounting.(r)  By 
the  above  section,  numbered  65,  the  settlement  and  allowance  of  the 
account  by  the  surrogate  is  conclusive,  as  therein  limited,  only  upon 
the  persons  interested  in  the  estate  upon  whom  the  citation  shall  have 
been  served,  either  personally  or  by  publication,  pursuant  to  the  above 
sections,  numbered  61  and  62.  The  settlement  and  allowance  of  the 
account  does  not  in  anv  way  affect  the  rights  of  any  claimant  who  has 
not  been  served  with  tlie  citation ;  he  may  maintain  every  proceeding 
against  the  executor  or  administrator  after  the  settlement  which  he 
might  have  maintained  at  any  time  before.  Personal  service  should, 
as  &r  as  possible,  be  made,  and  none  other  is  suflicient  where  the  indi- 
vidual is  Known  to  reside  in  the  county.     If  the  service  be  construct- 

(g)  Shumvfay  v.  Cooper,  16  Barb.  566 ;  ArUe^  pp.  487,  496. 
(r)  See  Eboood  v.  Dei/endorf,  6  Barb.  Sup.  Cl  Bcp.  3d8,  407. 
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ively,  by  publication  in  another  county,  it  will  be  of  no  validity  unless 
the  directions  of  the  surrogate  bave  been  previously  obtained  for  the 
same,  after  a  due  inquiry  into  the  facts.  Publication  in  the  state  paper, 
if  necessary,  may  be  made  without  ihe  surrogate's  direction.  The  cita- 
tion of  persons  whose  claims  have  been  paid  and  due  acquittances 
therefor  taken,  is  of  course  unnecessary ;  but  where  there  is  any  ques- 
tion or  dispute  as  to  a  claim  or  payment,  the  person  should  be  duly 
cited  to  attend  the  accounting. 

It  has  been  above  stated  that  an  executor  or  administrator,  after  the 
eighteen  months  have  expired,  is  entitled  to  have  his  accounts  finally 
settled  by  the  surrogate,  w  hether  he  has  filed  an  inventory  or  adver- 
tised for  claims  or  not.  The  ad vertising  for  claims,  however,  is  seldom 
omitted,  when  it  is  proposed  eventually  to  proceed  to  a  settlement  of 
the  accounts  before  the  surrogate.  If  the  executor  or  administrator 
choose  to  dispense  with  it,  he  will  be  obliged  to  see  that  the  citation  be 
served  on  all  the  creditors,  and  then,  on  their  appearing  upon  the  re- 
turn of  the  citation,  he  may  assent  to  their  claims,  and  the  accounting 
will  then  go  on  as  in  other. cases.  If  he  dispute  the  claim  of  any  credi- 
tor, as  the  surrogate,  according  to  the  decisions  before  referred  to,(«) 
cannot  decide  upon  its  validity,  the  further  proceedings  as  to  such  cre- 
ditor must  be  delayed  until  that  question  is  settled.  If  the  executor  or 
administrator  has  published  a  notice  pursuant  to  the  statut-e,  he  need 
cite  such  creditors  only  to  attend  the  accounting  as  have  exhibited  their 
claims  under  the  notice,  or  as  have  established  the  same  after  an  action 
at  law,  or  who  have  at  the  time  a  suit  pending  therefor.  A  creditor 
who  has  failed  to  present  his  claim  under  the  noiice,  is  not  precluded 
from  suing  the  executor  or  administrator  for  the  same,  yet  payments  or 
distribution  made  before  suit  brought  are  protected ;(/)  consequently,  if 
no  suit  be  brought  before  a  final  settlement  of  the  executor  or  adminis- 
trator's account,  and  a  distribution  thereon,  the  claim  as  against  the  exec- 
utor or  administrator,  for  assets  received  up  to  that  time,  will  be  cut 
off.  The  plaintiffs  in  all  such  suits  as  are  pending,  however,  whether 
on  claims  presented  under  the  notice  or  not,  should  be  made  parties  to 
the  accounting,  in  order  that  they  be  heard  respecting  the  allowance,  to 
be  made  under  the  above  74th  section,  to  satisfy  their  claims  in  case 
they  should  be  established. 

It  is  to  be  observed  that  the  statute  does  not  provide  that  the  surro- 
gate shall,  require  proof  of  the  service  of  the  citation,  before  proceeding 
to  a  hearing  of  the  parties  on  the  accounting.  The  whole  matter  of  the 
service  of  the  citation  is  left  with  the  executor  or  administrator,  and  he 
must  see  at  his  own  peril  that  due  service  has  been  made  before  the 
•  accounting  takes  place.  From  this  it  is  evident  that  an  objection  of 
the  irregularity  of  the  proceedings  cannot  be  entertained  on  the  return 
of  the  citation,  because,  if  any  such  exist  as  to  any  of  the  parties,  the 
proceedings  are  a  nullity  ^as  to  him.  Consequently  the  want  of  parties 
is  no  defect,  so  far  as  any  person  is  concerned  other  than  the  executor 
or  administrator  himself.     A  person  having  a  claim  not  made  a  party 

(s)  In  the  MaUer  of  (he  Estate  of  John  KerU,  Law  of  Surrogates,  &c,,  let  ed.,  App.  yii.    See 
mate,  pp.  377-8,  488,  493. 

(0  See  2  R.  S.  89,  sea  39 ;  3  B.  S.  (5th  ed.)  176;  Ante,  ch.  10,  pp.  355,  392-3. 
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to  the  accounting,  may  bring  an  action  at  law,  or  compel  the  executor 
to  account  as  well  after  as  before  the  proceeding.  The  rights  of  those 
claimants  who  have  been  served  with  the  citation  will  be  adjusted  and 
settled  according  to  the  account,  and  a  distribution  of  any  balance  re- 
maining in  the  hands  of  the  executor  or  administrator  will  then  be 
decreed,  and  such  settlement  and  distribution  as  to  them  will  be  final 
and  conclusive,  unless  duly  appealed  from. 

Proof,  however,  by  affidavit,  of  the  service  of  the  citation,  should  be 
taken  and  preserved  by  the  executor  or  administrator ;  and  in  some 
cases,  as  will  presently  appear,  such  proof  must  be  produced  before  the 
surrogate,  in  order  to  render  certain  proceedings  in  respect  to  infants 
interested  in  the  estate,  regular,  valid  and  effectual  for  the  protection 
and  benefit  of  such  executor  or  administrator.  In  any  case  such  evi- 
dence may  become  of  the  first  importance  to  the  executor  or  adminis- 
trator, for  the  purpose  of  evStablisning,  in  a  subsequent  suit  or  contro- 
versy, the  sufficiency  and  conclusiveness  of  the  settlement  of  the  account 
in  the  Surrogate's  Court. 

» 
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On  the  return  day  of  the  citation,  the  executor  or  administrator,  and 
such  of  the  persons  interested  in  the  estate  as  choose  to  appear,  attend 
before  the  surrogate.  The  above  section,  numbered  63,  authorizes  the 
persons  interested  in  the  estate  to  appear  on  the  settlement  of  the  ac- 
count, and  contest  the  same,  and  also  provides  for  process  to  compel 
the  attendance  of  witnesses.  The  executor  or  administrator  should  see 
that  the  appearances  of  those  who  present  themselves  are  duly  noted 
and  entered  by  the  surrogate.  Although,  as  has  already  appeared,  proof 
of  service  of  the  citation  is  not  requisite  to  the  regularity  of  the  proceed- 
ings before  the  surrogate,  yet,  for  the  purpose  of  rendering  the  settle- 
ment of  the  account  conclusive  upon  infants  interested  in  the  estate, 
evidence  of  the  due  service  of  the  citation  upon  them  should  be  fur- 
nished before  the  commencement  of  the  hearing.  With  regard  to  them, 
something  more  than  the  mere  service  of  the  citation  is  necessary,  in 
order  to  conclude  them  by  the  proposed  settlement.  For  the  protection, 
therefore,  of  the  executor  or  administrator,  he  should  file  an  affidavit 
of  due  service  of  the  citation  on  such  of  the  persons  interested  as  are 
minors ;  and  it  is  submitted  that  no  proceedings  can  be  taken  in  respect 
to  them,  unless  upon  such  affidavit.  When  it  has  been  shown  that 
minors  interested  in  the  estate  have  been  properly  cited,  a  special  guar- 
dian may  be  appointed  for  them^  to  appear  for  and  take  care  of  their 
interests  in  the  premises,  if  they  should  not  otherwise  duly  appear. 
Notwithstanding  they  may  have  been  regularly  served  with  the  citation, 
their  rights  or  interests  cannot  in  any  way  be  affected  by  the  proceed- 
ings, unless  they  are  legally  represented  before  the  court.  The  service 
of  the  citation  upon  absentees  ought  also  to  be  shown  to  the  surrogate, 
in  order  that  he  may  take  care  that  any  stipulations  or  agreements  be- 
tween the  executor  or  administrator  and  the  persons  who  appear,  as  to 
the  observance  or  application  of  any  rule  of  law  relating  to  the  pending 
matter,  may  not  operate  to  the  injury  of  such  absentees. 
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PROCEEDINGS  AS  TO  INFANT  PARTIES. 

In  Kellett  v.  Rathbun^(u)  the  chancellor  considers  the  effect  of  the 
non-appearance  on  the  accounting  of  any  person  interested  in  the  es- 
tate, after  having  been  cited,  and  prescribes  the  practice  to  be  pursued 
where  infants  are  parties  to  the  proceedings.     He  remarks  as  follows : 

"  The  Revised  Statutes  do  not  direct  the  particular  mode  of  pro- 
ceeding, where  the  parties  interested  in  the  taking  of  the  account  of  an 
executor  or  administrator  neglect  to  appear,  after  being  duly  cited  to 
attend,  upon  the  final  settlement  of  the  account,  and  no  special  provis- 
ion is  made  for  the  protection  of  the  rights  of  infants  in  such  cases.  I 
apprehend,  however,  that  the  only  effect  of  the  default  of  a  legatee  to 
attend  in  such  a  case,  would  be  to  enable  the  executor  or  administrator 
to  proceed  ex  parte  as  to  such  legatee.(t;)  Minors  are  not  esteemed  in 
law  as  capable  of  conducting  or  defending  a  suit  for  themselves,  and 
they,  therefore,  cannot  be  deprived  of  any  of  their  rights  by  a  mere 
neglect  to  appear  upon  a  citation,  or  other  process  to  compel  an  ap- 
pearance. The  citation  of  a  minor  should  be  served  in  the  presence  of 
his  legal  guardian,  or  in  the  presence  of  some  person  upon  whom  the 
actual  care  or  custody  of  the  minor,  for  the  time  being,  has  properly 
devolved.  And  evidence  of  the  service  of  the  citation  on  the  minor, 
merely,  is  not  sufficient,  especially  if  the  minor  is  so  young  as  to  be 
incapable  of  understanding  the  object  or  intent  of  such  service.(tt;) 
The  citation,  in  such  cases,  should  direct  the  minor  to  appear  accord- 
ing to  law — that  is,  by  his  guardian  lawfully  constituted.(£c).  And  if 
a  minor,  who  is  cited  before  the  surrogate  in  a  testamentary  cause,  has 
no  general  guardian,  or  if  the  general  guardian  has  an  interest  adverse 
to  the  rights  of  the  minor,  so  that  he  cannot  act  as  guardian  in  relation 
to  that  matter,  a  guardian  ad  fe'tem  may  be  appointed  by  the  surrogate 
to  protect  the  rights  of  the  minor."(y) 

It  has  already  been  stated  that  the  citation  may  be  directed  either 
generally  to  the  creditors,  &c.,  or  persons  interested  in  the  estate,  or 
to  the  parties  by  name.  The  same  paper  is  served  on  all,  and  there 
may  be  some  inconvenience  in  so  framing  the  citation  as  to  comply 
strictly  with  the  above  requirement,  that  it  ''should  direct  the  minor 
to  appear  according  to  law."  That  requirement  will  be  substantially 
observed  by  accompanymg  the  service  of  the  citation  on  the  minor 
with  a  notice  to  his  parent  or  guardian,  or  some  competent  person  of 
the  family,  of  the  nature  of  the  process,  and  of  the  necessity,  if  such 
exist,  for  the  infant's  having  a  guardian  appointed  to  appear  and  de- 
fend his  interests.  The  affidavit  of  the  service  of  the  citation  should 
set  forth  the  facts  of  the  minority  of  the  person  interested,  and  of  such 
service  of  notice.  On  this  proof,  the  surrogate  may  make  the  neces- 
sary order  as  to  a  guardian  ad  litem.  This  course  is  in  accordance  with 
the  practice  in  similar  cases  in  the  late  Court  of  Chancery, (2)  and,  it  is 
believed,  would  be  unexceptionable  in  the  Surrogate's  Court. 


(it)  4  Paig«,  106.  (»)  "See  1  Bro.  Civ.  and  Adm.  Law,  467." 

(w)  "  Cooper  t.  Ckem^  2  Adams*  Eocl.  Rep.  454;  Law's  Pr.  EocL  Courts,  69.'* 

(x)  "Law's  Pr.  88 ;  1  Bro.  Cir.  and  Adm.  Law,  454." 

(V)  2\i,mtr  y.  FkUon,  2  Phillim.  Rep.  93. 

(x)  See  I  Hoflf.  Chan.  Prac.  106 ;  1  Barboar's  Chan.  Prac.  51. 
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It  may  be  remarked,  however,  that  the  practice  in  the  Surrogate's 
Court,  with  respect  to  parties  who  are  minors,  is  by  no  means  well  set- 
tled. The  statute  prescribes  the  mode  of  appointment  of  a  special 
guardian  of  an  infant  heir  or  next  of  kin  on  proving  a  will,  but  is  silent 
as  to  minors  in  other  cases  in  the  Surrogate  s  Court,  except  on  sales  of 
real  estate  by  executors  and  administrators  to  pay  debts.  On  proceed- 
ing for  the  final  settlement  of  accounts  in  the  court  of  the  surrogate  of 
the  county  of  New  York,  notwithstanding  the  above  remarks  of  the 
chancellor,  which  are  conceived  to  lay  down  a  rule  on  the  subject,  the 
practice  has  been  various.  Sometimes  a  guardian  ad  litem  for  a  minor 
interested  in  the  estate  has  been  appointed  without  notice  to  such  mi- 
nor, on  the  filing  of  the  application  for  the  citation,  and  the  citation  has 
then  been  served  upon  the  person  so  appointed,  in  aniilogy  to  the  course 
pursued  on  proving  wills.  At  others,  such  guardian  has  been  ap- 
pointed on  the  return  of  the  citation,  simply  on  the  suggestion  of  the 
minority  of  the  person  interested,  without  proof  of  the  service  of  the 
citation  upon  him,  or  of  any  other  step  to  bring  him  before  the  court. 
In  all  such  cases,  the  appointment  of  a  guardian  at  all  was  a  mere  for- 
mality, and  probably  answered  no  purpose  whatever ;  and  the  persons 
appointed  have  usually  so  viewed  it  in  general,  entirely  omitting  to 
give  any  attention  to  the  proceedings,  or  to  the  proper  duties  of  such 
guardianship.  The  irregularity,  if  any,  the  surrogate  could  not  regard, 
either  of  his  own  motion,  or  at  the  instance  of  a  third  person  in  inter- 
est, because  it  could  not  in  any  way  affect  the  rights  or  interests  of  the 
minors — the  settlement  and  allowance  of  the  account  being  conclusive 
upon  those  persons  only  who  had  been  duly  brought  into  court;  and 
it  could  not  possibly  prejudice  any  other  person.  In  other  cases,  again, 
the  surrogate  has  assumed  to  represent  the  minors. 

OF  THE  ADJOURNMENT  OF  THB  ACCOUNTINO. 

If  the  citation  has  not  been  duly  served  upon  all  the  parties  inter- 
ested in  the  estate^  the  executor  or  administrator,  on  showing  that  the 
omission  has  not  been  purposely  made  for  the  sake  of  delay,  or  if  the 
claimant  do  not  object  thereto,  may  obtain  an  adjournment,  and  a  fur- 
ther citation  for  the  purpose  of  bringing  in  those  not  served.  The 
appearances  of  those  who  attend  should,  in  the  first  instance,  be  noted 
and  entered,  and  the  proper  proceedings  in  relation  to  the  appearance 
of  the  minors,  if  any  such  are  parties  in  the  case,  should  also  first  be 
taken.  If  the  omission  be  not  sufficiently  excused,  and  the  claimant 
object  to  the  adjournment,  it  will  rest  in  the  discretion  of  the  court 
whether  the  delay  shall  be  granted,  and  if  so,  upon  what  terms. 

OF  THE  PROCEEDINGS  ON  THB  ACCOUNTING— THE  FORM  OF  THB  ACCOUNT. 

On  the  original  return  day,  or  on  the  day  to  which  the  matter  may 
be  postponed,  the  accounting  is  proceeded  with-. 

It  has  been  stated  that  the  account  is  not  required  to  be  filed  until 
the  return  day  of  the  citation  for  the  final  settlement.  On  that  day,  or 
on  the  day  to  which  the  proceedings  may  have  been  adjourned,  the 
account  must  be  brought  in.  It  will  consist  of  a  complete  historv  of 
the  proceedings  of  the  executor  or  administrator  in  the  discharge  oi  the 
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duties  of  his  trust.  It  should  be  drawn  up  with  reference  to  the  pro- 
visions of  ihe  above  section  of  the  statutes,  numbered  65,  declaring  the 
extent  to  whicli  the  settlement  and  allowance  thereof  by  the  surrogate 
shall  be  deemed  conclusive  evidence  against  the  persons  interested  in 
the  estate.  It  should  state  distinctly  the  assets  which  originally  came 
into  the  executor  or  administrator's  hands  on  his  entering  upon  the 
duties  of  the  administration,  the  disposition  thereof  and,  if  he  sold  the 
whole  or  any  part  thereof,  whether  at  public  or  private  sale,  and  the 
prices  obtained  for  the  same.  It  should  set  forth  the  incresise,  if  any, 
in  such  assets  during  the  administration,  or  the  decrease,  if  any,  and 
the  cause  of  the  same;  and  a  list  of  any  articles  or  property  remaining 
undisposed  of,  and  also  a  list  of  any  property  which  may  have  been 
lost,  the  appraised  value  of  such  property,  and  the  cause  of  the  loss. 
It  should  state  the  claims  presented  against  the  estate,  specifying  those 
allowed  and  those  disputed,  those  for  which  judgments  may  have  been 
recovered,  and  any  for  which  suits  or  proceedings  for  the  recovery  may 
be  at  the  time  pending.  It  should  contain  a  list  of  the  debts  due  to 
the  estate  at  the  time  of  the  appointment  of  the  executor  or  adminis- 
trator, distinguishing  those  which  he  had  collected  and  those  which  he 
had  failed  to  collect,  and  alleging  the  reason  for  such  failure  to  collect 
It  should  include  a  statement  of  all  moneys  received  by  the  executor 
or  administrator  belonging  to  the  estate,  and  of  all  interest  or  profit 
which  he  may  have  received  on  such  moneys.  It  should  set  forth  all 
disbursements  for  funeral  or  necessary  expenses,  and  all  payments  made 
to  creditors,  legatees  or  persons  entitled  in  distribution,  giving  the  name 
of,  and  the  sum  paid  to  each,  and  the  date  of  payment.  The  executor 
or  administrator  may  also  include  in  the  account  such  stj^tements  of 
any  facts  or  circumstances  which  may  have  attended  the  administration, 
as  he  may  deem  important  to  a  correct  understanding  of  the  manner  in 
which  he  may  have  performed  the  duties  of  his  trust,  or  to  a  just  set- 
tlement of  the  affairs  of  the  estat-e. 

The  executor  or  administrator,  in  making  up  his  account,  should  first 
charge  himself  with  the  amount  of  the  property  of  the  deceased  con- 
tained in  the  inventory  at  the  appraised  value.  He  should  then  make 
himself  debtor  for  the  increase  to  the  same — such  as  interest  which  has 
accrued  on  debts  owing  to  the  deceased,  and  property  and  demands 
which  have  been  discovered  subsequently  to  the  taking  of  the  inven- 
tory ;  next,  sums  for  which  he  has  sold  property  exceeding  its  appraised 
value;  and  then,  all  other  increase  to  the  inventory,  and  the  items 
thereof.  The  whole  increase  being  added  to  the  value  of  the  property, 
as  shown  by  the  inventory,  will  constitute  the  debtor's  side  of  his 
account.  The  credit  side  of  his  account  will  consist,  &T^t,  of  debts 
marked  bad  or  doubtful,  which  have  not  been  paid,  to  him,  at  the 
amounts  thereof  set  down  in  the  inventory ;  secondly,  of  sums  for  which 
he  has  necessarily  sold  property  at  less  prices  than  its  appraised  value, 
with  a  list  of  the  articles  so  sold  ;  thirdly,  the  articles  of  property  lost 
without  his  fault,  and  the  cause  of  such  loss,  with  the  appraised  value 
of  such  articles ;  fourthly,  the  particular  debts  appraised  as  good,  which 
he  has  been  unable  to  collect  by  the  exercise  of  ordinary  diligence,  and 
the  reasons  why  he  could  not  collect  them,  with  the  amount  of  such 
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debts,  as  noted  in  the  inventory ;  fifthly,  the  debts  paid  by  him,  to 
'whom  paid  and  when,  and  the  amounts  thereof;  sixthly,  the  expenses 
of  the  funeral  of  the  deceased,  and  the  actual  and  necessary  expenses 
paid  by  the  executor  or  administrator  in  the  execution  of  the  trust 
reposed  in  him.  The  sum  total  of  such  credits  is  then  to  be  subtracted 
from  the  amount  of  the  debtor  side  of  his  account.  Following  the 
remainder  the  articles  of  property  yet  unsold  are  to  be  mentioned,  with 
the  appraised  value  thereof,  and  also  the  reasons  why  he  has  not  sold 
the  same.     And  afterwards  he  is  to  set  forth  all  other  facts  which  are 

Eertinent  and  proper  to  be  considered  by  the  surrogate  in  making  up 
is  decree.(2S5) 
It  is  not  absolutely  necessary  that  the  accounts  of  executors  and 
administrators  should  in  all  cases  be  made  out  in  the  manner  thus 
stated,  but  such  method  ought  to  be  substantially  adopted.(z2;) 
(Tor  forms  of  accounts,  see  Appendix,  Nos.  66,  6:^.] 
The  vouchers  of  the  account  must  be  filed  at  the  same  time  with  the 
account 

OF  THE  EXEOUTOR»S  OATH  TO  THE  ACCOUNT. 

The  Court  of  Chancery  has  frequently  decided  that  when  an  execu- 
tor or  administrator  renders  an  account  to  the  surrogate,  either  upon 
the  application  of  a  creditor,  legatee  or  distributee,  or  with  a  view  to 
a  final  settlement  thereof  under  the  provisions  of  the  statute,  he  is  bound 
to  bring  in  a  full  account  of  his  receipts  and  disbursements,  on  oath, 
including  all  sums  which  are  properly  chargeable  to  him  on  account  of 
the  estate,  whether  mentioned  in  the  inventory  or  otherwise(a) — the 
substance  of  which  oath  is,  that  the  account,  according  to  the  best  of 
his  knowledge,  information  and  belief,  contains  a  full  and  true  account 
of  all  his  receipts  and  disbursements  on  account  of  the  estate  of  the  de- 
cedent, and  of  all  sums  and  property  belonging  to  the  estate  which 
have  come  to  the  hands  of  such  executor  or  administrator,  or  which 
have  been  received  by  any  other  person  by  his  order  or  authority  for 
his  use ;  and  that  he  doth  not  know  of  any  error  or  omission  in  the 
account  to  the  prejudice  of  any  of  the  parties  interested  in  the  estate 
of  the  decedent.  And,  where  the  rights  of  infants  or  absentees  are  to 
be  affected  by  the  accounting,  it  is  the  duty  of  the  surrogate  to  see  that 
the  account  is  duly  verified  by  the  executor  or  administrator,  although 
other  parties  who  appear  consent  to  waive  such  verification  of  the  ac- 
count.(aa)  The  accounting  party  must  also  support  the  credits  he  claims, 
by  proper '  vouchers  or  other  evidence  of  the  payments.  And  where 
he  wishes  to  be  allowed  for  payments  or  disbursements  of  $20  or  under, 
for  which  he  has  no  vouchers  or  other  evidence,  the  times  when,  the 
persons  to  whom,  and  the  purposes  for  which  such  payments  or  dis- 
bursements were  made,  must  be  particularly  stated ;  and  he  must  also 
add,  to  the  usual  affidavit  verifying  the  correctness  of  the  account,  a 
positive  allegation  that  the  sums  charged  under  $20,  for  which  no  such 
vouchers  or  other  evidences  of  payment  are  produced,  have  actually 

(«z)  Wikoz  Y.  Smith,  26  Barb.  Sup.  Ct  Rep.  316,  346-7. 

(a)  Gardner  y.  Gardner,  7  Paige,  114 ;  WUUams  y.  Purdy,  6  Paige,  1 66 ;  Keliea  v.  Raihbimf 
4  Paige,  102 ;  WuierveU  y.  Gregg,  1  Barb.  Ch.  Rep.  469.    See^  alao,  arUe,  cb.  7,  p.  368. 
(oa)  WUcox  Y.  Smithy  26  Barb.  Sup.  Ct  Rep.  316,  343. 
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been  paid  or  disbursed  by  him,  as  charged.(6)     [For  form  of  the  affi- 
davit, see  Appendix,  No.  67.] 

It  is  the  duty  of  the  surrogate,  upon  the  taking  of  an  account,  or 
upon  any  other  proceeding  which  may  be  the  subject  of  an  appeal,  to 
reduce  to  writing  and  preserve  the  evidence  and  admissions  of  tne  par- 
ties, so  far  as  to  enable  him  or  his  successor  to  make  a  correct  return 
of  the  facta,  in  case  it  shall  be  necessary  in  consequence  of  an  appeal 
to  a  higher  tribunal.(c) 

OF  DEBTS  DUE  TO  THE  EXECUTOR. 

The  general  affidavit  annexed  by  the  executor  or  administrator  to 
his  account,  verifying  the  same,  and  the  receipts  and  disbursements 
therein  entered,  will  not  be  sufficient  in  any  case  to  authorize  the  ex- 
ecutor or  administrator  to  retain,  as  for  a  debt  due  to  himself  from  the 
decedent.  The  38d  section  of  the  article  of  the  Revised  Statutes,  rela- 
tive to  the  duties  of  executors  and  administrators  in  the  payment  of 
debts  and  legacies,(d)  appears  to  contemplate  an  application  to  the  sur- 
rogate in  the  first  instance,  by  the  executor  or  administrator,  to  deter- 
mine as  to  the  validity  of  a  claim  of  indebtedness  to  the  latter,  before 
he  shall  be  allowed  to  retain  for  such  debt,  or  his  proportional  part 
thereof.  And  upon  such  application  he  must  produce  to  the  surrogate 
legal  evidence  of  the  existence  of  the  debt,  in  addition  to  his  own  oath 
that  it  is  justly  due,  after  allowing  all  payments  and  all  proper  dis- 
counts and  oflF-sets,  unless  such  debt  is  admitted  by  those  who  are  inter- 
ested in  the  estate.  It  has  been  seen,(e^  with  reference  to  this  section, 
that  proceedings  under  it,  even  with  tne  aid  of  the  provisions  of  the 
S7th  section  of  the  act  of  1837,(/)  are  attended  with  very  great  diffi- 
culties. It  will  be  observed,  also,  that  the  last  mentioned  section  recog- 
nizes the  allowance  of  the  executor  or  administrator's  claim  on  the  final 
accounting.  If  the  executor  or  administrator,  instead  of  proving  his 
debt  before  the  surrogote  in  the  first  instance,  claims  an  allowance 
therefor  upon  the  final  settlement  of  his  account,  which  is  the  course 
nearly  always  adopted,  he  is  in  the  same  situation  as  any  other  creditor, 
and  must  therefore  not  only  verify  the  justice  of  his  claim  by  his  oath, 
but,  if  it  is  objected  to,  te  must  establish  it  by  legal  evidence,  in  addition 
to  his  own  oath.(^)  [For  form  o£  an  executor  or  administrator's  oath 
to  his  claim,  see  Appendix,  No.  72.] 

If  the  claim  be  disputed  by  any  of  the  parties  in  interest,  legal  proof 
of  its  validity  must  be  adduced,  and  it  must  be  established  to  the  satis- 
faction of  the  surrogate  by  competent  testimon}'. 

The  object  of  requiring  the  affidavit  of  the  executor  or  administrator 
to  his  claim,  as  in  the  case  of  any  other  creditor  of  the  decedent,  is  not 
to  prove  the  existence  of  the  debt,  as  it  is  not  evidence  for  that  pur- 
pose ;  but  it  is  to  prevent  the  exhibition  of  fictitious  claims  against  the 
estate  of  the  decedent,  which  have  been  discharged  by  him  in  his  life- 
time ;  and  also  to  prevent  the  allowance  of  claims  against  which  there 

Ih)  1  Paige,  114.  (c)  6  Paige,  300. 

(<Q  2  R.  S.  88 ;  3  R.  S.  (5th  ed  J  175.    See  ante,  p.  394.  (e)  Ante,  p.  394. 

(/)  S.  L.  1837,  ch.  460,  p.  531 ;  3  R.  S.  (5th  ed.)  175 ;  Ante,  pp.  394^5. 
ig)  See  WiUiams  y,  Fwrdy,  6  Paige,  168:  KelieU  t.  RaMAm,  4  id.  102 :  Clark  r.  Clatk, 
8  id.  159. 
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existed  a  legal  off-set,  known  only  to  the  executor  or  administrator 
himself,  and  which  those  who  are  interested  in  the  estate  of  the  decedent 
may  be  unable  to  establish  by  legal  proof.(A)  And  it  will  be  error  to 
allow  the  executor  or  administrator's  account  or  claim  against  the  estate, 
whatever  may  have  been  the  force  of  the  proof  to  establish  it  in  the 
first  instance,  unless  it  has  been  first  verified  by  the  oath  of  the  execu- 
tor or  administrator,  (i) 

Legatees  or  next  of  kin,  and  doubtless  any  other  parties  in  interest, 
may  set  up  the  Statute  of  Limitations  against  the  claim  of  the  executor 
or  administrator.^;') 

•  OF  CONTESTING  THE  ACCOUNT. 

Where  the  account  is  made  out  and  verified  in  the  usual  form,  and 
tbe  proper  vouchers  are  produced  in  support  of  the  same,  the  adverse 
party  should  be  called  upon  by  the  surrogate  to  state  his  objections,  if 
any,  to  the  account,  so  as  to  save  all  unnecessary  or  useless  expense ; 
and  at  the  peril  of  costs,  to  be  charged  upon  such  party  personally  if 
he  makes  objections  which,  upon  a  subsequent  investigation  of  the  ac- 
counts, it  shall  be  found  he  had  no  reasonable  or  probable  grounds  for 
making.  The  estates  of  deceased  persons  should  not  be  subjected  to 
the  useless  expense  of  producing  evidence  to  prove  items  in  the  ac- 
count of  the  executor  or  administrator,  the  correctness  of  which  items 
is  not  in  fact  doubted  by  the  adverse  parties.  The  objections  to  the 
accounts  should  be  stated  in  the  form  of  distinct  and  specific  allega- 
tions. Such  allegations  may  cover  every  possible  ground  of  objection, 
aiuch  as  want  of  proper  vouchers,  or  that  payments  have  been  made, 
or  debts  entered,  which  are  not  properly  to  be  charged  against  the 
estate,  or  that  fraudulent  charges  nave  been  made,  or  that  assets  not 
included  in  the  inventory  have  come  into  the  hands  of  the  executor  or 
administrator.  In  short,  the  account  may  be  surcharged  for  omissions 
for  which  credit  ought  to  have  been  given,  or  falsified  for  wrong  debts, 
and  the  party  contesting  should  state  these  grounds  in  specific  objec- 
tions.(A)  A  party,  however,  is  not  absolutely  precluded  by  the  objec- 
tions first  made  to  the  account,  as  it  frequently  is  discovered,  in  the 
course  of  the  investigation,  that  charges  have  been  improperly  inserted 
in  the  account,  or  credits  to  the  estate  have  been  omitted  by  the  exec- 
utor or  administrator,  which  the  adverse  party  had  no  means  of  know- 
ing at  the  time  the  account  was  first  presented.  In  this  respect  it  ia 
like  a  proceeding  in  the  former  Court  of  Chancery  to  take  an  account 
before  a  master,  where  additional  charges  or  discharges  might  be  after- 
wards received  upon  sufiicient  reasons  shown,  and  giving  the  adverse 
party  an  opportunity  to  be  heard  thereon,  and  to  produce  evidence  to 
rebut  or  to  explain  them.  And  where  the  account  is  referred  to  an 
auditor,  he  should  be  required  to  proceed  in  the  same  manner.  The 
costs  of  the  accounting  being  in  the  discretion  of  the  surrogate,  if  the 
party  contesting  the  account  subjects  the  accounting  party  to  useless 

(7i)  See  Wiaiams  y.  Purdy,  6  Paige,  108. 
(t)  Terry  y.  DayUm,  31  Barb.  Sup  Ct.  Rep.  619. 

(J)  Trtai  y.  FMvm,  2  Bradf.  Sorr.  Rep.  116;  McCaHee  y.  Camei,  I  Barb.  Gh.  Rep.  465; 
WOcox  y.  Smilh,  26  Barb.  Sup.  Ct  Rep.  316. 
(k)  MeU^tr  y.  Meizger,  1  Bradf.  Surr.  Rep.  265 ;  Wms.  on  Sxn.  18*79 ;  2  Smith's  Pno.  122. 
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expense  by  unfounded  objections,  he  may  be  properly  charged  with 
such  costs  personally .(i) 

The  claimant  will  compare  the  vouchers  with  the  corresponding 
items  of  the  account.  His  objections,  if  any,  should  be  framed  in  the 
shape  of  charges  against  the  account,  similar,  as  nearly  as  may  be,  to 
the  forms  in  use  in  the  late  Court  of  Chancery  in  the  practice  in  the 
like  cases  before  a  master. 

He  may  sometimes  require  an  adjournment  of  the  matter  to  enable 
him  to  examine  the  account  and  prepare  his  charges  against  the  same, 
and  this  is  nearly  always  the  case  in  the  court  of  the  surrogate  of  the 
county  of  New  York  on  proceedings  for  a  final  settlement — the  execu- 
tor or  administrator  in  that  court,  as  has  been  seen,  not  being  obliged 
to  produce  his  account  until  the  very  day  on  which  the  investigation 
into  the  same  is  to  take  place.  The  above  section  of  the  statute,  num- 
bered 64,  authorizes  adjournments  from  time  to  time,  as  may  be  neces- 
sary. 

If  any  claimant  fail  to  appear  on  the  day  appointed  by  the  adjourn- 
ment, the  proceedings  will  go  on  ex  parte  as  to  him.  Where  the  exec- 
utor or  administrator  neglects  to  appear  on  the  day  to  which  the  mat- 
ter has  been  adjourned,  the  practice  is  for  the  claimant  to  obtain  an- 
other adjournment,  and  to  take  out  and  serve  upon  the  executor  or 
administrator  a  citation  returnable  on  such  adjourned  day,  requiring 
him  to  appear  and  proceed  with  his  accounting.  If  he  still  neglect  to 
appear,  an  attachment  may  issue  against  him,  if  it  be  shown  that  his 
attendance  is  absolutely  requisite  to  the  due  investigation  into  the  ac- 
counts ;  otherwise  it  is  supposed  the  claimants  may  proceed  ex  parte. 

The  charges  to  be  preferred  by  a  claimant  against  the  account  which 
has  been  rendered,  may  go  to  the  validity  of  any  bequests  in  the  will 
which  the  executor  may  have  discharged,  or  to  the  liability  of  the  exec- 
utor or  administrator  for  an\'  claim  which  he  may  have  paid,  as  well 
as  to  the  fact  of  any  payment  which  he  may  allege  he  has  made,  or  the 
reasonableness  andf  justness  of  any  expenditure  with  which  he  may 
have  charged  the  estate.  Any  losses  arising  from  his  neglect  to  collect 
any  debt  due  to  the  estate,  or  to  take  proper  measures  for  the  safety 
and  preservation  of  the  property,  may  also  be  made  the  subject  of 
charges  against  his  accounts. 

The  charges  having  been  presented,  the  accounting  party  is  only 
bound  to  bring  j)roof  as  to  the  items  or  matters  disputed  thereby. 
Where  the  affidavit  annexed  to  the  account  is  full  ana  distinct  as  to 
the  payments,  and  the  items  charged  as  disbursements  under  $20  do 
not,  taken  together,  exceed  $500,  and  the  payments  of  sums  over  that 
amount  are  supported  by  vouchers,  it  is  for  the  party  who  objects  to 
the  account  to  falsify  or  surcharge  it.(m) 

The  executor  or  administrator  is  bound  to  produce  his  receipts  to 
vouch  his  payments,  and  when  any  party  in  interest  doubts  the  genu* 
ineness  of  the  vouchers,  he  may  proceed  to  impeach  them.(n)    It  is  in- 

(t)  1  Paige,  115;  Westervdi'Y.  Gregg,  1  Barb.  Ch,  Rep.  469. 

(m)  KelUtt  V.  Bathhun,  4  Paige,  103;  WiUiams  v.  Purdy,  6  Paige,  166;  Gardner  v.  Gard- 
ner, 7  Paige,  114;  WesierveU  t.  Gregg,  1  Barb.  Ch.  Rep.  469: 
(n)  Bennett's  Master's  Prac.  21 ;  Law.  Lib.,  Id,  N.  S.,  p.  851;  Tamer  and  Venablea,  588. 
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cumbent  upon  the  accounting  party  to  prove  all  his  payments,  which 
he  does,  as  to  sums  under  $20,  by  his  own  oath,  and  as  to  sums  over 
that  amount  by  vouchers  therefor.(o) 

The  executor  must  be  prepared  to  establish  the  propriety  of  his  pay- 
ments in  case  the^  are  disputed.  The  burden  of  impeachmg  the  pay- 
ments, however,  is  upon  the  party  objecdng.Q?)  The  surrogate,  it  has 
been  considered,  may,  in  a  proper  case,  sustain  the  account  even  with- 
out vouchers.(j)  If  an  account,  however,  can  be  allowed,  in  any  case, 
without  vouchers  and  without  proof  other  than  the  oath  of  the  execu- 
tor or  administrator,  where  separate  items  of  the  account  exceed  $20  in 
amount,  it  is  where  creditors  refuse  to  give  vouchers,  or  where  the 
executor  or  administrator  has  lost  his  vouchers,  or  where  they  have 
been  stolen  or  destroyed,  and  he  is  unable  to  procure  others.(r)  And 
when  vouchers  are  produced,  they  are  prima  facie  evidence  of  disburse- 
ments, and  should  be  admitted  in  evidence,  except  the  other  side  can 
lay  a  reasonable  ground  to  show  they  can  be  impeached.  If  lost,  the 
accounting  party  i<hould  make  oath  that  such  a  voucher  did  theretofore 
exist,  and  state  its  contents  and  purport.  The  voucher  may  be  received 
in  evidence,  although  the  specinc  ground  of  objection  to  it  is  the  want 
of  proving  the  handwriting  of  the  person  who  signed  the  receipt(5) 
Where  vouchers  are  filed,  they  become  conclusive  evidence  of  the  pay- 
ments, unless  successfiilly  attacked  by  the  opposing  party .(f) 

And  the  want  of  an  afiidavit  unaer  the  statute  verifying  a  claim 
charged  in  the  executor  or  administrator's  account  to  have  been  paid 
by  him  for  the  estate,  will  not  warrant  the  surrogate  in  rejecting  the 
voucher  or  payment.  The  statute(u)  provides  that,  on  any  claim  against 
the  estate  of  a  deceased  person  being  presented  to  the  executor  or  ad- 
ministrator, he  may  require  satisfactory  vouchers  in  support  thereof, 
and  also  the  affidavit  of  the  claimant  that  such  claim  is  justly  due,  that 
Qo  payments  have  been  made  thereon,  and  that  there  are  no  ofi&ets 
against  the  same.  It  is  doubtless  the  prudent  and  proper  course  for  an 
administrator  in  all  cases  to  require  the  affidavit  01  the  claimant,  as  he 
is  authorized  to  do  by  this  section  of  the  statute,  if  he  seeks  to  be  ex- 
onerated from  having  made  improper  payments,  in  case  objections 
should  subsequently  be  taken,  on  the  settlement  of  his  account,  to  the 
items  so  paid.(t;)  But  this  is  entirely  optional  with  him.  The  statute 
is  not  compulsory,  nor  was  it  designed  to  exclude,  as  vouchers,  receipts 
and  claims  which  have  not  been  thus  verified.  What  are  proper 
vouchers,  still  remains  for  the  surrogate  or  judge  to  decide ;  and,  although 
it  would  be  wise  in  all  cases  for  the  executor  or  administrator  to  insist 
upon  his  right  to  demand  the  affidavit,  the  surrogate  has  not  the  right, 
because  he  nas  &iled  to  do  so,  to  infer  that  the  voucher  is  &lBe,  fraud- 

(o)  2  Smithes  Pr.  122.  (p)  Id.  128. 

{q)  MiggifiB  ▼.  mugiiu,  4  Hagg.  242 ;  1  Hofi:  Ch.  Pr.  625,  6Z1 ;  UoS,  Master,  81 ;  Mettffer 
T.  Meixger,  1  Bradf.  Surr  Rep.  265,  268. 
(r)  WiOeox  ▼.  Smith,  per  Baloom,  J.,  26  Bart).  Sup.  Ct  Rep.  316,  342. 
(#)  2  FoD.  Exch.  Pr.  239. 
h)  Mettgtr  ▼.  Metzger,  1  Bradf.  Sarr.  Rep.  265. 
(«)  2  R.  S.  88;  3  R.  8.  (5th  ed.)  175,  sea  35;  Ante,  p.  354. 
(v)  WilUams  v.  Harden,  1  Barb.  301. 
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ulent  or  manufactured^  or  that  the  debt  paid  was  not  due,  without  any 
affirmative  evidence  impeaching  it,{w) 

Tlie  rules  thus  stated  show  to  what  precision  executors  and  admin- 
istrators are  held  in  rendering,  verifying,  and  establishing  their  ac- 
counts on  their  final  settlement  before  the  surrogate ;  and  they  are  em- 
inently  just,  and  should  not  be  departed  from,  except  in  cases  of  the 
most  urgent  necessity,  and  in  order  to  prevent  absolute  injustice.(tou?) 

Upon  an  accounting,  the  affirmative  of  establishing  more  assets  than 
are  acknowledged  by  the  inv.entory  and  account,  is  with  the  party  ob- 
jecting ;  and  it  must  be  established  with  reasonable  certainty,  and  not 
left  to  mere  conjecture  or  suspicion.(a:)  The  legatees  can  adduce  evi- 
dence to  charge  the  executor  with  more  asdets  than  he  acknowledges  to 
have  received ;  and  it  is  competent  for  him,  on  the  other  hand,  to  show 
in  defence  that  the  assets  were  his  own  property,  and  not  part  of  the 
testator's  estate  at  the  time  of  his  death.(y) 

As  the  executor  or  administrator  has  no  authority  or  control  over 
the  real  estate  left  by  the  deceased,  except  to  mortgage,  lease,  or  sell  it 
for  the  payment  of  the  decedent's  debts,  when  especially  authorized  to 
do  so  by  the  survivor -,(2)  he  will  not  be  warranted  in  paying  any  taxes 
on  such  real  estate,  which  were  assessed  subsequent  to  the  death  of  the 
deceased,  or  in  making  payments  upon  mortgages  on  real  estate  con- 
veyed by  Jiim,  or  whereof  he  died  seised,  whicn  he  was  not  under  any 
personal  obligation  to  pay  ;  and  charges  for  such  payments  will  be  dis- 
allowed on  the  accounting.  The  reason  why  the  executor  or  adminis- 
trator cannot  pay  such  taxes  or  mortgages  on  real  estate,  with  the 
assets  of  the  deceased,  is  that  the  assets  are  applicable  only  to  the  pay- 
ment of  his  debts,  and  such  taxes  and  mortgages  are  not  in  any  sense 
his  debts.  They  are  charges  on  the  real  estate,  which  are  for  the  heirs 
to  pay  to  whom  such  real  estate  has  descended.(a)  But  where  an  ad- 
ministrator has  paid  taxes  or  repairs  on  real  estate  of  the  deceased, 
which  real  estate  has  descended  to  one  of  the  next  of  kin  as  heir  at  law 
of  the  decedent,  the  administrator  may  be  allowed  such  charges  as  pay- 
ments out  of  the  personal  estate  on  account  of  the  distributive  share  of 
such  next  of  kin.(o) 

The  executor  or  administrator  is  at  liberty  to  avail  himself  of  all 
means* of  resistance  to  defeat  any  claim  brought  against  the  estate.  He 
may,  therefore,  on  the  accounting,  set  up  the  Statute  of  Limitations  in 
bar  of  any  claim  presented,  in  the  same  manner  as  in  a  suit  at  law  or 
in  equity  upon  such  claim.  And  a  direction  or  an  authority  to  the 
executors  in  the  will  to  sell  personal  or  real  estate  for  the  payment  of 
the  testator's  debts,  without  specifying  any  particular  debts,  will  not 
prevent  the  Statute  of  Limitations  from  running  against  a  claim.(c) 

(v)  Melager  t.  Meizger^  1  Bradf.  Surr.  Bep.  265.  See  President^  die,  of  the  Ba$ik  ofPough' 
IcupsU  agst.  Ecubrouckf  2  Seld.  216,  as  to  the  necessity  of  the  executor  or  admioiatntor 
producing  negotiable  promissorjr  notes  to  the  surrogate. 

(tow)  WiOeox  y.  SmWi^  26  Barb.  Sop.  Ot  Eep.  316,  343,  per  Baloom,  J. 

(x)  Marre  t.  Oinochio^  2  Bradf.  Surr.  Hep.  165. 

(v)  Merchant  v.  Merchani,  2  Bradf.  Surr.  Rep.  432. 

(z)  See  anU,  p.  260;  Post,  ch.  13 ;  Banks  y.  Taylor,  10  Abbott  Prac.  Rep.  199. 

(a)  Willeox  y.  Smith,  26  Barb.  Sup.  Gt  Rep.  316,  337-S. 

(b)  Banks  agst  Taylor,  10  Abbott  Praa  Rep.  199. 

(c)  Martin  agst  Gage,  5  Seld.  398. 
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But  where  a  valid  claim  against  the  decedent,  against  which  the 
statute  has  not  run  at  the  time  of  his  death,  has  been  presented  to  the 
executor  or  administrator,  and  has  been  recognized  and  allowed  by  him 
within  the  seven  years  and  a-half  from  the  time  the  debt  accrued,  and 
the  proceedings  for  the  accounting  of  the  executor  or  administrator 
have  taken  place  within  six  years  from  the  time  of  such  presentation 
and  allowance  of  the  claim,  neither  the  executor  or  administrator,  nor 
legatees  or  next  of  kin,  can  successfully  interpose  the  Statute  of  Limi- 
tations  to  defeat  the  claim  on  the  accounting  before  the  surrogate. (o{) 

It  should  be  further  observed,  that  the  Statute  of  Limitations  does  not 
in  terms  specify  the  time  within  which  a  creditor,  legatee,  or  distributee 
shall  institute  a  suit  before  the  surrogate,  against  executors  or  administra- 
tors, to  obtain  payment  of  his  debt  or  legacy,  or  his  distributive  share  of 
the  estate  of  the  decedent.  But,  it  is  considered  that  the  legislature  never 
could  have  intended  to  give  to  a  party  the  right  to  institute  such  a  suit 
before  a  surrogate,  after  his  remedy  was  barred  by  the  Statute  of  Limi* 
tations  in  all  other  courts.  Such  a  suit,  therefore,  by  analogy  to  the 
Statute  of  Limitations,  should  be  instituted  before  the  surrogate  within 
the  time  in  which  suits  of  the  same  character  are  required  to  be  com- 
menced in  the  ordinary  common  law  or  equity  courts  of  the  state.(e) 

Witnesses  may  be  examined  upon  the  accounting,  on  both  sides,  as  to 
any  questions  raised  by  the  charges  relative  to  the  receipts  and  disburse- 
ments  mentioned  in  the  account,  or  to  any  alleged  act,  duty,  omission 
or  misconduct  of  the  executor  or  administrator.  Such  witnesses  may 
be  subpoenaed  to  testify  the  same  as  in  other  cases,  and  the  issuing  of 
the  subpoena  must  be  duly  entered  in  the  surrogate's  minutes.  [For 
form  of  the  entry  and  of  the  subpoena,  see  Appendix,  No.  69.] 

The  testimony  of  foreign  witnesses  may  be  taken  by  commission, 
and  this  is  frequently  necessary  in  cases  of  accounting.     The  same 

Eractice  is  to  be  pursued  on  taking  out  the  commission  as  was  herein- 
efore  prescribed  on  taking  out  a  commission  to  prove  a  will  in  the 
Surrogate's  Court.  By  the  section  numbered  54,  the  executor  or  ad- 
ministrator himself  may  be  examined  on  oath  touching  any  property  or 
effects  of  the  deceased  which  may  have  come  to  his  hands,  and  the 
disposition  thereof.  The  testimony  taken  on  the  accounting  should  be 
reduced  to  writing,  to  remain  on  file  with  the  surrogate,  it  need  not 
be  recorded. 

By  the  twelfth  section  of  the  act  of  the  16th  April,  1860,  to  amend 
the  Code  of  Procedure,(/)  the  899th  section  of  the  Code  relating  to  the 
"  Examination  of  Witnesses  "  is  amended  so  as  to  read  as  follows : — 
•*  A  party  to  an  action,  or  special  proceeding  including  proceedings 
Surrogates'  Courts,  and  proceedings  for  the  summary  recovery  of  the 
possession  of  land,  may  be  examined  as  a  witness  on  nis  own  behalf,  or 
m  behalf  of  any  other  party  in  the  same  manner,  and  subject  to  the 
same  rules  of  examination,  as  any  other  witnesses ;  except  that  a  party 
shall  not  be  examined  against  parties  who  are  representatives  of  a  de- 


(e) 


(<2)  WiUeox  y.  SrnUh,  26  Barb.  Sap.  Ot  Rep.  316. 

MeCartee  y.  Camd,  I  Barb.  Ch.  Rep.  466.    See  Ckxie  of  Procedure,  pU  2,  tit  2,  oh.  &; 
Howard's  Oode,  p.  123. 
(/)  S.  L.  1860,  ch.  469,  pp.  783,  787 ;  Howard's  Code,  p.  633. 
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oeased  person,  in  respect  to  any  transactions  had  p^sonally  between 
the  deceased  person  and  the  witness ;  and  except,  also,  that  neither 
husband  nor  wife  shall  be  required  to  disclose  any  oommunication  made 
by  one  to  the  other. "(^) 

It  should  be  added  that,  in  adjusting  the  accounts  of  executors  or 
administrators,  the  Surrogate's  Court  is  governed  by  principles  of  equity 
as  well  as  of  law,  and  it  is  at  all  times  competent  for  the  executor  in 
diat  court,  as  in  a  court  of  equity  unimpeded  oy  technical  rules,  to  show 
the  fairness  of  his  dealings — ^the  real  nature  of  the  transaction,  and  the 
amount  for  which  he  should,  in  fact,  be  held  liable.  Upon  any  other 
rule  he  might  be  made  the  victim  of  a  mistake  while  acting  as  a  trustee 
and  honesUy  discharging  his  duty  .(A) 

0¥  EBFBRRma  TO  AN  AUDITOR. 

By  the  last  clause  of  the  above  section  of  the  statute,  Aumbered  64, 
the  surrogate  may  appoint  one  or  more  auditors  to  examine  the  ac- 
counts presented  to  nim,  and  to  make  report  thereon,  subject  to  his 
confirmation. 

This  is  the  only  provision  respecting  the  office  of  the  auditor,  and  it 
contains  the  only  prescribed  specifications  as  to  his  appointment,  pow- 
ers, or  duties.  Its  incompleteness  in  these  particulars  is  striking.  No 
qualifications  for  the  appointment  are  defined.  The  auditor  is  not  re- 
quired to  be  a  disinterested  person,  nor  to  be  sworn  to  the  fsiithful  and 
impartial  dischar^  of  his  duties,  and  he  is  not  expressly  vested  with 
authority  to  admmister  an  oath  or  to  take  the  testimony  of  witneses^ 
excepting  that  the  term  '*  auditor''  itself  imports  power  to  examine  the 
parties  and  witnesses.(i) 

Whatever  may  be  the  deficiencies  of  the  statute,  however,  the  uni- 
form practice  in  the  court  of  the  surrogate  of  the  county  of  New  York, 
in  cases  of  disputed  accounts,  and  in  some  cases  when  the  account  was 
not  disputed,  was  formerly  to  transfer  the  whole  matter  to  an  auditor. 
Parties,  accounts,  vouchers,  objections  and  witnesses,  were  all  promis- 
cuously sent  to  the  auditor  to  be  examined  and  determined  upon.  This 
practice  has  of  late  been  almost  entirely  discontinued,  and  references  to 
auditors  are  now  scarcely  ever  ordered — the  surrogate  himself,  in  most 
cases,  personally  making  the  requisite  investigation  of  the  accounts. 

In  case  of  a  reference,  it  is  generally  made  of  the  surrogate's  own 
motion ;  but  it  may  doubtless  he  made  on  the  application  of  either  of 
the  parties.  An  order  for  the  reference  must  be  made  and  entered  iu 
the  surrogate's  minutes,  and  a  copy  should  be  furnished  to  the  auditor, 
and  served  by  the  executor  or  administrator  on  each  of  the  other  par- 
ties to  the  accounting.  An  order  of  reference  to  an  auditor,  not  founded 
upon  a  proper  application  before  the  surrogate  for  the  settlement  of  the 
account,  nor  upon  any  proceedings  which  require  a  settlement  and  ad- 
justment of  the  accounts  as  between  the  parties,  is  erroneous.(/)    The 

(jf)  See  ante,  p.  10;  Burrilt  r.  SHUman^  16  Barb.  Sop.  Ct  Rep.  198;  WUkox  t.  SmUh,  M 
id.  316 ;  Ihry  v.  JDayUm,  31  id.  619.  (h)  Upton  y.  JBadeau,  3  Bndf.  Surr.  Rep.  13. 

(i)  It  maj  be  doubted,  however,  whether  this  term,  in  its  legal  aignifioation,  oonveya  may 
•och  power.    In  the  action  of  acooant  at  common  law,  until  aided  hj  atatnta,  the 
could  not  administer  oaths  or  examine  the  parties.    See  1  Stoix's  Eq.  Jar.  441«-& 

0)  See  Wuiervdt  ▼.  Oregg,  I  fiarb.  Ch.  Bep.  469. 
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order  appoints  a  day  For  the  first  meeting  before  the  auditor,  and  also  a 
day  for  the  return  of  his  report.     [For  form,  see  Appendix,  No.  70.] 

Any  of  the  parties  to  the  matter  may  attend  before  the  auditor.  Sub- 
poenas to  compel  the  attendance  of  witnesses,  returnable  before  the  aud- 
itor, are  issued  by  the  surrogate.  The  witnesses  are  sworn  to  testify 
the  truth,  sometimes  by  the  surrogate,  sometimes  by  the  auditor  him- 
self, and  sometimes  by  an  officer  authorized  to  administer  oaths,  called 
in  for  the  purpose.  The  auditor  may  adjourn  the  hearing  from  day  to 
day,  as  may  be  requisite.  If  the  investigation  be  not  completed  within 
the  time  limited  by  the  order  of  reference,  such  time  may  be  extended 
by  the  surrogate  on  the  cause  for  the  extension  being  shown.  At  the 
conclusion  of  the  inquiry,  the  auditor  makes  up  his  report  Similar 
proceedings,  may  doubtless  properly  be  had  for  the  settlement  of  the 
auditor's  report,  as  for  the  settlement  of  a  master's  report  in  chancery. 
He  usually  annexes  to  his  report  the  testimony  which  he  has  taken, 
and  returns  the  whole  to  the  surrogate.  [For  form  of  a  report  of  an 
auditor,  see  Appendix,  No.  71.]  He  is  allowed  two  dollars  a  day  for 
each  day  engaged  in  the  reference,  as  a  compensation  for  his  services. 

On  the  coming  in  of  the  auditor's  report  on  the  day  appointed  by 
the  order  of  reference,  or  at  the  expiration  of  the  extended  time,  the 
same  is  before  the  surrogate  for  confirmation.  If  either  party  conceive 
himself  aggrieved  by  the  decisions  of  the  auditor,  he  may  object  to  the 
confirmation  of  the  report  It  would  be  a  useful  precaution  for  a  party 
who  considers  the  auditor's  report  incorrect,  to  file  a  caveat  with  the 
surrogate  against  the  confirmation  of  the  same.  An  adjournment  for 
a  reasonable  time  will  be  allowed,  to  enable  a  party  to  present  his 
objections.  They  should  be  in  writing,  and  should  be  drawn  in  the 
shape  of  exceptions  to  the  report  They  should  be  filed  with  the 
surrogate,  and  a  copy  should  be  served  on  each  of  the  other  parties 
appearing  in  the  matter. 

On  the  day  to  which  the  matter  has  been  adjourned^  the  parties  are 
heard  on  the  report  and  exceptions,  and  the  surrogate  thereupon  pro- 
ceeds to  allow  or  disallow  the  exceptions,  or  to  confirm  or  modify  the 
decisions  of  the  auditor,  as  he  may  deem  just,  and  to  decree  the  settle- 
ment of  the  account  accordingly,  and  also  distribution  thereon. 

The  practice  on  a  reference  to  an  auditor  has  thus  been  considered, 
and  a  case  has  been  carried  through  to  a  final  decree.  The  principles 
and  rules  which  govern  the  accounting,  and  the  final  decree  and  the 
distribution,  remain  to  be  considefed.  These  will  be  treated  of  as  in  a 
matter  remaining  and  heard  throughout  before  the  surrogate,  because 
he  is  the  principal  officer,  and  to  him  belongs  the  power  of  reviewing 
the  decisions  of  the  auditor.  It  is  necessary  merely  to  remark  that 
the  same  principles  and  rules  apply  to  the  accounting,  both  where  it 
is  conducted  solely  before  the  surrogate  and  where  a  reference  to  an 
auditor  takes  place. 

OF  THE  LIABILITY  OF  AK  EXECUTOR. 

An  executor  is  personally  liable  in  equity  for  all  breaches  of  the 
ordinary  trust  whicn,  in  courts  of  equity,  are  considered  to  arise  from 
his  office.  And  it  may  here  be  observed,  that  where  personal  property 
is  bequeathed  to  executors,  as  trustees,  the  circumstance  of  taking  pro* 
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\'Jjz  of  :c.e  7.1}  is,  in  iiaelfl  &n  aooeptaace  of  the  pardcxziar 
Ir-i/e/.r^,  uL^r.  ;h.e  wiii  comaiiis  expre»  directzoLs  what  the  execu- 
tor* c.re  to  *\k  an  executor  who  prores  tee  will,  mcs:  do  ilII  wkac^i  lie 
js  ci;f:cte i  to  do  as  execotor.  and  he  cancot  saj  tfajtt,  though  execii:«nv 
be  19  x.ot  cio^.hed  with  anj  of  those  tmstsj/ci 

Th";  ^n:i«jral  mle  adopted  with  respect  to  the  liabOitT  of  exeeoton 
and  a^irr.i^iisitratorB  on  tLia  head,  is  foccded  upon  two  principLesr 
Ixt  Hiat,  io  order  not  to  deter  perBocs  from  undertaking  uie9±  offices^ 
the  coart  Lh  exUemelj  liberal  in  making  ererr  poKible  aulowaiioe.  and 
caations  not  to  hola  execau>rs  or  adminisoatois  liable  apon  alight 
grounds ;  2d.  That  care  must  be  taken  to  guard  against  an  abuse  iA 
their  trusL(/) 

OF  ALI/jtl'A5CE  FOB  PROPEBTT  PKRISHED  OB  LOST.— DHVASTATIT. 

Bj  the  above  section,  numbered  56,  the  executor  or  adnunistrator 
may  be  allowed  for  property  of  the  deceased  perished  or  lost  without 
his  fault  The  general  rule  has  long  been  established,  that  an  execu- 
tor or  administrator  shall  not  be  charged  with  any  other  goods  as  as- 
sets than  those  which  emne  to  his  hands.  However,  upon  the  supposi- 
tion that  goods  come  fuUj  into  the  possession  and  bands  of  the  execu- 
tor or  administrator,  but  are  afterwards  wrongfully  taken  from  him,  a 
question  arises  whether  such  goods  shall  be  considered  assets  in  his 
hands.  There  are  some  authorities  for  asserting  that  things  taken  out 
of  the  po&session  of  the  executor  are  assets  in  his  hands,  unless  they 
were  taken  by  public  enemies.  But  it  should  seem,  at  least  in  a  court 
of  equity,  that  an  executor  or  administrator  stands  in  the  condition  of 
a  gratuitous  bailee — ^with  respect  to  whom  the  law  is^  that  he  is  not  to 
be  charged  without  some  default  in  him.  Therefore,  if  any  goods  of 
the  testator  are  stolen  from  the  possession  of  the  executor,  or  m>m  the 
possession  of  a  third  person,  to  whose  custody  they  have  been  deliv- 
ered by  the  executor,  the  latter  shall  not,  in  equity,  be  charged  with 
these  as  a88ets.(ni) 

Again,  if  a  trespasser  takes  goods  out  of  the  possession  of  an  executor 
or  administrator,  although  he  is  bound  to  sue  the  trespasser,  if  known, 
yet  the  executor  or  administrator  shall  not  be  answerable  in  assets  for 
more  than  be  recovers  in  the  suit.  But  if  he  omits  to  sell'the  goods  at 
a  good  price,  and  afterwards  they  are  taken  from  him,  then  the  value 
of  the  goods  shall  be  assets  in  his  hands,  and  not  what  he  recovers,  for 
there  was  a  default  in  him.  Again,  jf  the  goods  be  perishable  goods, 
and,  before  any  default  in  the  executor  to  preserve  them,  or  sell  them 
at  due  value,  they  are  impaired,  he  shall  not  answer  for  the  first  value, 
but  shall  give  that  matter  in  evidence  to  discharge  himself.  So,  if  the 
testator's  sheep  or  other  beasts  die,  or  if  his  ships  perish  by  tempest,  the 
executor  shall  not  be  charged  with  them  as  assets.(n) 

With  respect  to  that  part  of  the  estate  of  an  executor  or  administrator 

(k)  VfroB.  on  Exn.  1G29. 

m  PoweU  ▼.  Evans,  5  Ves.  843;  JRc^hael  v.  Boehm^  la  Yes.  410;  Ji^b$  r.  Carpenier,  1 
Madd.  298;  Wm&  on  Exn.  1629,  1630. 

(m)  Wms.  on  Exn.  1507-8,  and  cases  cited. 

(n)  Wms.  on  Exn.  1508,  and  cases  cited.  For  the  statutory  provision  prescribing  the 
•fleet  of  the  inrentorj  as  evidence  in  actions  against  execaton  and  adminiatratofs^  see  2  B. 
a  U9;  a  B.  a  (&th  ed.)  Ul;  AnU,  p.  350.      • 
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which  consists  of  choses  in  action,  the  law  has  long  been  settled,  that 
although  debts  of  all  descriptions  due  to  the  testator  are  assets,  yet  the 
executor  or  administrator  is  not  to  be  charged  with  them  till  he  has  re- 
ceived the  money.(o)  An  outstanding  debt  due  to  a  decedent,  is  not  assets 
in  the  hands  of  his  executors  or  administrators,  where  there  has  not 
been  gross  negligence,  or  collusive,  fraudulent,  and  unreasonable  delay 
in  collecting  it.(jp)  So,  if  the  executor  or  administrator  recovers,  at 
law  or  in  equity,  any  damages  or  compensation  for  any- injury  done  to 
the  personal  estate  of  the  testator  before  or  since  his  decease,  or  for  the 
breach  of  any  covenant  or  contract  made  with  the  testator,  or  with 
himself  in  his  representative  character,  all  such  damages  thus  recovered 
shall  be  assets  in  his  hands,  the  costs  and  charges  of  recovering  them 
being  deducted ;  but  he  shall  not  be  charged  with  them  until  he  has 
reduced  thetn  into  possession.(j) 

But  such  debts  or  damages  will  be  regarded  as  assets,  although  never 
in  point  of  fact  received,  if  they  be  released  by  the  executor — ^for  the 
release,  in  contemplation  of  law,  shall  amount  to  a  receipt.  So,  if  the 
executor  takes  an  obligation  in  his  own  name  for  a  debt  due  to  the 
testator,  he  shall  be  equally  chargeable  as  if  he  had  received  the  money 
— for  the  new  security  has  extinguished  the  old  right,  and  is  a  quasi 
payment.(r) 

Such  acts  of  negligence  or  careless  administration  as  defeat  the  rights 
of  creditors  or  legatees,  or  parties  entitled  in  distribution,  amount  to  a  de- 
vastavii — for  if  persons  accept  the  trust  of  executors,  they  must  perform 
it;  the^  must  use  due  diligence,  and  not  suffer  the  estate  to  be  injured 
bv  their  neglect.  Thus,  if  an  executor  has  a  lease  for  years,  determin- 
able upon  the  life  of  J.  S.,  which  is,  upon  a  reasonable  estimate,  w^orth 
$1,000,  if  the  executor  will  not  sell  this,  but  keeps  it,  and  J.  S.  dies  in 
a  short  time,  yet  the  executor  shall  answer  for  the  value  of  it  at  the 
time  of  the  death  of  the  testator,  for  it  was  his  own  fault  that  he  would 
not  sell  it.(5) 

Where  an  executor  neglected  to  sell  certain  stock  belonging  to  the 
testator's  estate  until  it  had  depreciated  in  value,  and  then  suffered  it  to 
be  sold  under  execution  at  a  price  much  below  its  former  value,  this 
was  held  to  be  waste  and  unfaithful  administration,  for  which  he  was 
liable  on  his  probate  bond.(^)  So,  if  an  executor  or  administrator  un- 
reasonably delay  the  payment  of  a  debt  payable  on  demand,  with  in- 
terest, and  compel  the  creditor  to  obtain  a  judgment  for  the  principal 
and  interest,  this  is  a  devastavit  for  at  least  so  much  of  the  interest  as 
accrued  after  suflBcient  assets  were  received  applicable  to  the  demand. 
And  where  the  executor  or  administrator  permits  debts  carrying  a  high 
rate  of  interest  to  run  on  when  he  had  in  his  hands  a  fund  to  pay  them, 
he  shall  be  charged  with  interest  at  such  high  rate.(u) 

Again,  where  no  sufficient  excuse  was  shown  why  a  note  held  against 
the  deceased  was  not  fully  paid  by  the  administrator  and  administratrix 
within  eighteen  months  from  the  time  of  their  appointment,  and  they 
had  abundant  means  in  their  hands  for  paying  the  note,  and  did  pay 

(o)  Wms.  on  Exrs.  1 509^  and  cases  cited.  ( p)  Ruggles  v.  Sherman^  14  Johns.  Rep.  446. 

Iq)  Wms.  on  Exrs.  1509,  and  cases  cited. 

(r)  Id.  1509-10,  and  cases  cited.  (s)  See  Wms.  on  Exrs.  1636. 

(<)  "Brazier  v.  Clark,  5  Pick.  96."  (t*)  See  Wms.  on  Exrs.  1636. 
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interest  on  it  for  a  period  of  about  five  years,  it  was  held  that  the  ad- 
ministrator and  administratrix  should  be  charged  personally  with  all 
interest  which  accrued  on  the  note  after  the  expiration  of  the  eighteen 
months,  or  with  interest  from  that  date  on  the  sum  then  due  on  the 
note.(t;) 

"  Again,  if  the  executor  submits  a  debt  due  ^  the  testator  to  arbi- 
tration, and  the  arbitrators  award  him  less  than  his  due,  this,  being  his 
own  voluntary  act,  shall  bind  him,  and  he  shall  answer  for  the  full 
value  as  assetfi.(«;) 

"But  though,  generally  speaking,  an  executor  compounding  or  re- 
leasing a  debt  must  answer  for  the  same ;  yet,  if  it  appears  to  have 
been  for  the  benefit  of  the  trust  estate,  it  is  an  excuse :  therefore,  in  a 
case  where  there  were  arrears  of  rent  on  a  lease,  and,  on  the  tenant's 
becoming  insolvent,  the  executor  released  the  arrears,  and  gave  bim  a 
sum  of  money  to  quit  the  possession.  Lord  Talbot  held  that,  as  the  exec- 
utor appeared  to  have  acted  for  the  benefit  of  the  estate,  he  should  be 
allowed  both  sums.(x)  So,  in  Penningtgn  v.  Healy^{y)  an  administrator 
sued  a  debtor  to  his  intestate,  and  recovered  a  verdict  against  him ;  and 
the  debtor,  being  in  jail,  subsequently  petitioned  to  be  discharged  under 
the  Insolvent  Act  The  debtor  offered  terms  whereby  he  was  to  be 
liberate^  on  the  payment  of  JE150,  a  sum  less  than  the  costs  incurred 
in  the  action.  The  administrator  agreed  to  the  terms,  and  liberated 
the  debtor ;  and  the  Court  of  Exchequer  held,  in  an  action  brought 
against  him  by  a  creditor  of  the  intestate,  that  he  was  not  chargeable 
with  any  part* of  the  debt  as  asset3."(2) 

In  order,  therefore,  to  obtain  the  authority  of  the  surrogate  to  com- 
promise a  debt  due  the  estate,  under  the  provisions  of  the  act  of  1847, 
above  quoted,  it  must  be  shown  that  such  compromise  will  be  for  the 
benefit  of  the  estate ;  and  a  compromise  of  a  debt,  made  even  with  the 
sanction  of  the  surrogate,  would  probably  not  be  protected,  if  it  con- 
travened the  principle  of  these  cases. 

Again,  if  tne  executor,  by  his  delay  in  commencing  an  action,  has 
enabled  the  debtor  of  his  testator  to  protect  himself  under  a  plea  of  the 
Statute  of  Limitations,  this  amounts  to  a  devastavit  So,  where  the  tes- 
tator had  money  lent  out  on  bond,  and  the  executor  during  several 
years  made  one  application,  by  an  attorney,  to  the  obligor,  but  brought 
no  action  against  nim,  Lord  Thurlow  held  that  the  executor  should  be 
liable  for  the  sum  due,  as  having  not  been  got  in  by  reason  of  his  n^- 
lect,  although  it  did  not  appear  whether  the  debt  was  or  was  not  recov- 
erable.(^a)  So,  where,  for  more  than  three  years,  the  executors  permit- 
ted money  to  remain  due  on  bond  to  the  testator,  without  inquiring  into 
the  circumstances  and  situation  of  the  obligor,  or  calling  upon  him  to 
pay  the  money.  Lord  Alvanley  held,  that  on  the  obligor's  becoming 
Dankrupt,  the  executors  were  responsible.(6) 

(v)  WiUcox  V.  Smith,  26  Barb.  Sup.  Ct  Rep.  316. 

(w)  *' Wentw.  Off.  Ex.  (14th  ed )  304;  Arum.,  3  Leon.  63;  Com.  Dig.,  Admon.  (1. 1);  Bac 
Abr.,  Ezora.  (L.  1);  Yard  ▼.  EUard,  1  Lord  Rajm.  369,  by  Holt,  Ch.  J."  Wms.  oa  Exn. 
1633.    See,  also,  Wms.  on  Ezra.  (5th  Amer.  ed.)  1618,  n  (2). 

(x)  Blue  V.  MarshaO,  3  P.  Wms.  381.    See,  also,  Legh  y.  HoOoway,  8  Yes.  213. 

(y)  1  CrompU  and  M.  402 ;  S.  C,  3  Tyrwh.  319.  («)  Wms.  on  Ezra.  1633-4. 

(a)  *'Laws(m  ▼.  Copdandy  2  Bro.  Ch.  Cas.  156." 

(6)  ''Powea  V.  Evans,  5  Ves.  839."    Wms.  on  Ezra.  1637. 
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In  Shvltz  V.  Pulver,{c)  as  was  seen  in  a  preceding  portion  of  this  work, 
the  Court  of  Errors  of  this  state  held,  that  if  debts  collectable  are  not 
callected  within  a  redsonable  time  after  the  granting  of  letters  testament- 
ary or  of  administration,  the  executor  or  administrator  is  personally 
responsible  for  the  amount  of  such  debts  to  creditors,  or  to  those  en- 
titled to  the  proceeds  of  the  estate  in  the  order  of  distribution,  although 
the  debts  have  not  been  lost  by  the  delay ;  and  no  improper  motives 
are  imputable  to  the  executor  or  administrator:  and  that  the  adminis- 
trator in  this  state,  is  bound  to  take  measures  for  the  collection  of  a 
demand  due  the  estate  he  represents  from  a  debtor  residing  in  another 
state,  either  by  obtaining  himself,  or  employing  an  agent  there  to  obtain 
letters  of  administration,  and  instituting  proceedings  by  virtue  thereof. 

An  execut{>r,  however,  is  not  bound  to  prosecute  a  claim  of  very 
doubtful  character,  at  the  request  of  parties  having  only  a  contingent 
interest  in  the  estate,  unless  they  indemnify  the  estate  against  the  cost8.((2) 

OF  THB  EXECUTOR'S  ACCOUNTABILITY  FOR  INVESTMENTS. 

As  to  investments  made  by  an  executor  or  administrator,  it  appears 
that  where  an  executor  puts  out  the  money  of  his  testator,  tnough 
without  the  indemnity  of  a  decree,  upon  a  real  security,  which  there 
was  no  reason  then  to  suspect,  but  afterwards  such  security  proves  bad, 
the  executor  is  not  accountable  for  the  loss,  an  v  more  than  he  would 
have  been  entitled  to  the  profits  had  it  continued  good.(c) 

"  With  respect  to  loans  upon  personal  security,  the  rule  is  now  com- 
pletely established  in  equity,  that  an  executor  or  administrator  lend- 
ing money  of  the  deceased  upon  bond,  promissory  note,  or  other  per- 
sonal security,  is  guilty  of  a  breach  of  trust,  and  shall  be  personallv 
answerable  if  the  security  prove  defective.  A  court  of  equity  will 
hold  them  bound  to  make  good  a  loss  sustained  in  such  securities, 
because  other  and  better,  as  government  stocks  and  mortgages  of  real 
estate,  are  accessible  to  them  as  means  of  safe  investment(/) 

Such  is  the  rule  in  England.  When  a  general  power  is  conferred 
upon  persons  acting  in  a  representative  capacity,  to  make  investments, 
they  are  confined,  m  its  exercise,  to  real  and  government  securities. 
This  rule  has  not  been  abrogated  or  altered  by  any  legislative  action 
in  this  state,  and  the  cases  would  seem  to  recognize  the  expediency  of 
retaining  it  It  sanctions  the  investment  of  the  moneys  of  the  cestui 
que  trust  in  loans  on  real  security,  or  in  the  public  stocks  of  this  state 
or  of  the  United  States,  and  also,  under  tne  rules  of  the  Supreme 
Court,  in  loans  to  the  New  York  Life  Insurance  and  Trust  Company .(y) 

If  trustees,  exercising  a  general  power  to  make  investments,  go 
beyond  the  limits  prescribed  by  law  in  selecting  a  mode  of  investment, 
neither  good  faith,  nor  care,  nor  diligence,  will  protect  them  in  the 
event  of  an  actual  loss.  In  such  cases  they  assume  the  risk,  and  are 
responsible  accordingly,  (j) 

(e)  11  Wend.  361.    Seo  ante,  6b,  7,  p.  294. 

(d)  Ilqpbum  v.  Hepburn^  2  Bradf.  Suit.  Rep.  74. 

(e)  Wma.  on  Exrs.  1639.    Bat  see  Norbury  v.  Narhury,  4  Mad.  191. 
?/)  Bogart  v.  VanVetaoTy  4  Edw.  Oh.  Rep.  722. 

(^)  Aekerman  t.  EmoUf  4  Barb.  Sup.  Ot.  Rep.  620. 
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A  trustee  will  not  be  protected  against  loss  arisiDg  from  the  depre- 
dation of  trust  funds  invested  bj  bim,  unless  he  loans  on  real  security, 
or  ID  vests  in  some  fund  approved  by  the  court  Where  an  executor 
invested  the  legacy  of  an  inrant  cestui  que  trust  in  stock  of  the  Dutchess 
County  Bank,  which,  at  the  time  of  the  settlement,  had  greatly  depre- 
ciated in  value,  he  was  held  liable  to  pay  the  infiuit,  on  her  arriving  at 
age,  the  amount  of  such  legacy  and  iDtere8t.(A) 

"  I^  however,  the  will  directs  the  executors  to  lay  out  the  fund  in 
real  or  personal  securities,  they  would  be  justified,  as  against  legatees, 
using  a  sound  discretion,  and  fairly  and  honestly  lending  it  to  a  person 
whom  they  considered  responsible,  at  a  reasonable  interest.  But  the 
rule  is  different,  it  should  seem,  as  against  creditors ;  and  though  the 
will  gives  the  executors  power  to  lend  on  personal  security,  this  does 
not  enable  them,  even  as  against  legatees,  to  accammodale  &  trader  with 

a  loan  on  his  bond."(0 

However,  as  it  will  presently  appear,  an  executor  is  not  justified  in 
unnecessarily  keeping  his  testators  money  dead  in  his  hands;  and 
therefore,  if  the  exigencies  of  his  office  do  not  require  otherwise,  the 
executor  should  invest  the  unemployed  money  in  good  securities.  If 
they  purchase  stocks,  they  should  be  careful  to  select  such  as  the  court 
will  consider  safe.  Perhaps  it  is  never  advisable  to  purchase  stock, 
where  landed  security  can  be  obtained.(y) 

With  respect  to  the  loaning  of  the  money  of  the  estate,  even  on 
mortgage  of  real  estate,  a  degree  of  care  is  necessary,  which,  if  omitted, 
will  render  executors  or  trustees  personally  liable.  They  are  bound 
to  use  ordinary  care  to  ascertain  that  the  title  of  the  mortgage  is  valid, 
and  that  the  value  of  the  property  at  the  time  of  the  loan  is  such  as 
will,  in  all  probability,  be  an  adequate  security  for  the  repayment  with 
the  interest  of  the  amount  loaned,  whenever  the  money  shall  be  called 
in.  The  criterion  of  value  in  such  cases,  is  the  opinion  or  estimate  of 
men  of  ordinary  prudence,  who  would  deem  it  safe  to  make  a  loan  of 
the  like  amount  of  their  own  money  on  the  same  property.  Such 
men,  it  appears,  have  adopted  a  rule,  and  it  is  the  only  safe  practical 
rule,  not  to  lend  more  than  from  one-half  to  two-thirds  of  the  value  of 
the  property  mortgaged.  If  executors  follow  this  rule,  they  will  not 
be  held  responsible  for  a  failure  of  the  security.  K  they  make  a  loan 
exceeding  two-thirds  of  the  fair  and  reasonable  value  of  the  property, 
relying  upon  the  supposed  ability  of  the  borrower,  and  the  bond  which 
he  shall  give  them,  they  must  not  complain  if  the  law  charges  them 
with  the  consequences  of  a  departure  from  established  practice,  and 
compels  them  to  take  such  unfortunate  securities  to  themselves.  They 
may  make  the  loan  honestly  and  in  good  faith ;  but  good  faith  and 
honest  intentions  will  not  protect  men  in  the  performance  of  a  trust, 
when  they  depart  from  pruaential  rules  which  the  experience  of  others 
in  similar  transactions  have  approved  as  the  only  safe  guides.(i) 

An  executor,  however,  is  only  required  to  manage  the  estate  in  his 

(h)  Ackerman  v.  EmoU,  Ac,  before  Parker,  V.  C,  3  ^jT.  T.  Legal  Observer,  (Sept  1846,)  p. 
337 ;  4  Barb.  Sup.  Ct.  Rep.  626. 
(t)  Wms.  on  Exra.  1641,  and  cases  cited. 
0)  See  Wms.  on  Exrs.  1642;  Taylor's  Prea  of  Wills,  96. 
Bogari  y.  Van  Vdsor^  4  Edw.  Ob.  Bep.  718. 
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charge,  as  a  prudent  man  would  his  own,  and,  in  case  of  loss,  the  ques- 
tion of  his  liability  depends  upon  the  particular  circumstances  of  the 
case.(^  He  is  not  chargeable  with  the  consequences  of  a  disastrous 
exercise  of  his  discretion,  unless  accompanied  with  such  negligence  afl 
raises  a  presumption  of  wilful  misconduct.(m) 

Where  executors  are  obliged  to  foreclose  a  mortgage  belonging  to 
the  estate  of  their  testator,  if  the  property  will  probably  sell  for  a  sum 
below  its  actual  value,  so  as  to  endanger  a  collection  of  a  part  of  the 
mortgage  debt,  it  is  their  duty  to  bid  in  the  property  for  the  benefit  of 
the  estate,  and  to  take  the  conveyances  to  themselves,  as  such  execu- 
tors, and  to  hold  the  premises  until  they  can  be  sold  for  a  fair  price. 
And  where  the  property  remains  in  their  hands  unsold,  at  the  time  of 
accounting  before  the  surrogate,  he  may  direct  a  sale  thereof,  and  a 
distribution  of  the  proceeeds  of  such  sale,  as  a  part  of  the  estate.(yi) 

The  question  may  here  be  considered,  how  far  an  executor  or  admin 
istrator  is  liable,  in  respect  to  losses  occasioned  by  not  calling  in  the 
money  of  the  testator  already  invested  upon  securities.  Executors 
ought  not,  without  great  reason,  to  permit  money  to  remain  upon  per- 
sonal security  longer  than  is  absolutely  necessarv.  Accordingly,  in 
Powell  V.  jEvans,{o)  executors  were  charged  with  a  loss,  caused  by 
neglecting  to  call  in  money  lent  by  the  testator  on  bond.  So,  in  Mbyle 
V.  MoyleXp)  executors  and  trustees,  who,  for  upwards  of  a  year  after 
the  testator's  death,  allowed  a  considerable  portion  of  the  assets  to  be 
unproductive  in  the  hands  of  a  banker,  wno  failed,  were,  under  the 
circumstances,  charged  with  the  loss.(g') 

But  where  certain  shares  of  -the  stock  of  the  H.  R.  R.  Co.  were 
among  the  assets  of  the  intestate,  being  an  investment  made  by  him  in 
his  lifetime,  and  the  stock  had  depreciated  in  the  hands  of  the  admin- 
istrators, it  was  held  that  the  fact  of  a  fall  in  the  market  value  of  the 
stock  was  not  of  itself  sufficient  to  charge  the  administrators,  but  that 
the  circumstances  should  show  affirmatively  that  the  administrators 
had  acted  in  an  unreasonable  manner  in  retaining  the  stock,  and  that 
the  failure  to  sell  was  unju8tifiable.(j2) 

It  is  not  the  dut)'  of  an  executor  or  administrator  to  call  in  money 
invested  on  real  security,  where  no  risk  is  apparent.(^) 

*'  Generally  speaking,  if  an  executor  appoints  another  to  receive  the 
money  of  his  testator,  and  he  receives  it,  it  is  the  same  thing  as  if  the 
executor  himself  had  actually  received  it;  and  will  be  assets  in  his 
hands,  and,  consequently,  appointing  another  to  receive,  who  will  not 
repay,  is  a  devastavit, 

"  But  with  respect  to  losses  sustained  by  the  failure  of  bankers,  or 

(0  Bryan  y.  MuUigan's  ex:r8,  2  Hiirs  Gh.  Rep.  364. 

(w)  4  Watts'  Rep.  177;  Taylor's  Prec.  of  Wills,  152. 

(n)  Clark  v.  Clark,  8  Paige,  152;  Bogari  y.  Van  VelaoTf  4  Edw.  Ch.  Bep.  718. 

(o)  5  Ves.  839.  {p)  2  Buss,  and  M.  710. 

(q)  Wms.  on  Errs.  1645.  But  see  Buxton  v.  Buxton^  (1  Mylne  and  Cr.  80,)  where  dili- 
gence and  good  faith  were  held,  under  the  circumstances,  a  competent  excuse  for  a  loss 
oocasioned  by  a  delay  in  selling  certain  Mexican  bonds  belonging  to  the  estate. 

(qq)  McBae  v.  JicRae,  3  Bradf.  Surr.  Bep.  199. 

(r)  Howe  v.  Earl  o/Dartmouthf  7  Ves.  150;  Wms.  on  Exrs.  1646;  EUioU  r.  Lewis,  3  Edw. 
Oh.  Bep.  46. 
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other  persons  into  whose  hands  the  money  of  the  testator  has  been  dc- 
positea  by  the  executor,  the  rule,  at  least  in  equity,  seems  to  be,  that 
where  the  deposit  was  made  from  necessity,  or  conformably  to  the  com- 
mon usage  of  mankind,  the  executor  will  not  be  respon»ble  fcr  the  loss. 
But  if  the  executor  pays  the  money  of  the  testator  into  a  banker's,  not 
on  any  distinct  account,  but  mixing  it  vnth  his  own  money ^  it  should  seem 
that  tne  executor  will  be  answerable  for  the  loss  sustained  by  the  £ul- 
ure  of  the  banker.  "(5) 

OF  THE  LIABILITY  OF  AN  EXECUTOR  ON  THE  ACTS  OR  DEFAULTS  OF  HIB 

CO-EXECUTOR 

A  devastavit  by  one  of  two  executors  or  administrators  shall  not 
charge  his  companion,  provided  he  has  not  intentionally  or  ptherwise 
contributed  to  it ;  for,  the  testator's  having  misplaced  bis  confidence  in 
one,  shall  not  operate  to  the  prejudice  of  the  other.  Hence  an  execu- 
tor shall  not,  under  ordinary  circumstances,  be  responsible  for  the 
assets  come  to  the  hands  of  his  co-executor.(i) 

But  where  an  executor  possessing  assets  of  his  testator,  hands  over 
those  assets  to  a  co-executor,  and  they  are  misapplied  by  that  co»-execu- 
tor ;  there  the  executor  who  so  hands  them  over  shall  be  answerable 
for  their  misapplication,  because  he  had  a  legal  right  to  retain  them,  and 
might  have  preserved  them ;  and  it  was  his  dviy  to  do  so ;  unless, 
indeed,  they  were  so  handed  over  for  the  express  purpose  of  a 
special  administration  by  the  co  executor,  as  for  the  payment  of  a 
particular  debt.(w) 

The  rule  may,  perhaps,  be  stated  to  be,  that  where,.by  any  act  done 
by  one  executor,  any  part  of  the  representative  estate  comes  to  the  hands 
of  his  CO  executor,  the  former  will  be  answerable  for  the  latter,  in  the 
same  manner  as  be  would  have  been  for  a  stranger  whom  he  had  en- 
trusted to  receive  it.(t;) 

Where  an  executor  or  administrator,  by  his  negligence,  suffers  his 
co-executor  or  co-administrator  to  receive  and  misapply,  or  waste  the 
funds  of  the  estate,  when  he  has  the  means  of  preventing  it  by  proper 
care-,  he  is  liable  for  the  estate  thus  wasted,  if  the  amount  misapplied  or 
wasted  cannot  be  collected  from  his  co-executor  or  co-ad ministrator.(i«;) 

But  if  an  executor  is  merely  passive,  by  not  obstructing  his  co- 
executor  from  getting  the  assets  into  his  possession,  the  former  is  not 
pe8ponsible,(a:) 

It  may  be  added,  however,  that  by  the  established  rules  of  courts  of 
equity,  it  is  the  duty  of  all  executors  to  watch  over,  and,  if  necessary, 
to  correct  the  conduct  of  each  other ;  and  that  an  executor,  as  well  as 

(ff)  See  dough  r.  Bond,  3  Mylne  and  Cr.  496;  Wms.  on  Ezra.  1647. 

(t)  JhugUu  Y.  Satierlee,  11  Johns.  Rep.  16;  Wms.  on  Exrs.  1649. 

(u)  Tbwnseni  v.  Barber,  Dick.  366;  Jktvis  v.  Spurling,  1  EuaB.  and  1£.  66;  Mesick  y. 
Jfesick,  1  Barb.  120. 

(o)  Wms.  on  Ezr&  1650,  and  oases  cited ;  SierreWs  Appeal,  2  Penn.  Rep.  419. 

(w)  Clark  v.  Clark,  8  Paige,  152 ;  JohMon  y.  CwheO,  11  id.  265.  Bat  where  a  misappli- 
cation of  the  estate  is  by  applying  the  personal  estate  to  the  satisfaction  of  debts  diargoible 
upon  the  real  estate  belonging  to  the  heirs  at  law  of  the  deoedent,  the  administrator,  who  is 
compelled  to  pay  the  amount  so  misapplied  to  other  creditors  of  the  decedent,  is  entitled  to 
a  remedy  to  recover  the  same  out  of  the  real  estate  in  the  hands  of  the  heira    11  Paige,  266. 

(s)  Wms.  on  Exrs  1651,  and  cases  cited. 
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a  trustee,  who  stands  by  and  sees  a  breach  of  trust  committed  bj  his 
cotrustee,  becomes  responsible  for  that  breach  of  trust.(y) 

In  Sutherland  v.  Bnishj{z)  an  executor  was  held  not  to  be  responsi- 
ble for  the  devastavit  of  his  co-executor,  except  so  &r  as  he  has  concur* 
red  in  such  waste  or  misapplication  of  the  assets. 

It  is  a  general  rule,  where  an  executor  has  once  proved  the  will,  he 
cannot  renounce  his  representative  character  and  act  under  another ; 
he  can  do  no  act  in  regard  to  the  estate  for  which  he  is  not  answerable 
as  executor.(a) 

Where  two  executors  or  trustees  join  in  a  receipt  for  money,  it  is 
presumptive  evidence  that  money  came  equally  into  the  possession  or 
under  the  control  of  both ;  and  it  has  been  held,  there  must  be  direct 
and  positive  proof  to  rebut  the  presumption.  Where,  however.  A,  in 
the  absence  of  his  co-executor,  received  the  money,  it  was  held  that  he 
alone  was  liable,  though  the  other  executors  signed  the  receipt.(6) 

Executors  seem  formerly  to  have  been  charged  on  mucn  stricter 
principles,  if  they  joined  unnecessarily,  though  without  taking  the 
control  of  the  money.  That  rule  is  now  altered.  Whether  the  alter- 
ation is  wholesome  may  be  a  question.  It  may  be  laid  down  now,  that 
though  one  executor  has  joined  in  a  receipt,  yet  whether  he  is  liable 
shall  depend  on  his  acting.  The  former  was  a  simple  rule,  that  joining 
shall  be  considered  as  acting ;  but  in  the  cases  since  the  rule,  that  join- 
ing  alone  does  not  impose  responsibility,  scarcely  two  judges  agree.(c) 

Where  there  are  several  administrators,  the  practice  is  to  take  a  joint 
and  several  bond  from  all  on  granting  the  letters  of  administration,  but 
this  does  not  render  the  administrators  liable  for  the  acts  of  each  other. 
They  merely  become  all  liable  for  their  ioint  acts,  and  each  one  be- 
comes liable  for  his  owu  separate  acts.  The  sureties  in  such  a  bond, 
however,  are  bound  for  the  separate  acts  of  each  administrator  as  well 
as  for  the  joint  acts  of  all.(d) 

"If  z,  feme  sole,  being  an  executrix  or  administratrix,  wastes  the 
goods  of  her  testator  or  intestate,  and  then  marries,  her  husband  is 
uable,  as  long  as  the  coverture  lasts,  for  the  devastavit.  But  upon  her 
death,  his  liability  ceases ;  and  such  being  the  principle  of  law,  courts 
of  equity  have  held  that  they  could  not  establish  any  rule  upon  the 
difference  whether  the  husband  had  or  had  not  received  a  portion  with 
his  wife. 

"  It  must,  however,  be  observed,  that  if  the  wife  was  entitled  to  any 
choses  in  action,  which  the  husband  did  not  reduce  into  possession  in 
her  lifetime,  so  that  it  becomes  necessary  for  him  to  take  out  adminis- 
tration to  her,  he  will  be  liable,  as  her  administrator,  for  her  devastavit, 

*'  With  respect  to  the  devastavit  of  the  wife  committed  during  the 
coverture,  the  husband  is  liable,  in  law  and  in  equity,  as  long  as  both 
parties  are  alive,  for  the  acts  of  his  wife  as  executrix  or  administra- 


IS 
J? 


(y)  Wms.  cm  Ezra.  1656^  and  oaaet  citod.  ^)  1  Johna  Ch.  Rap.  17. 

a)  Wm&  on  Exre.  1660l 

3  Lord  Kenjon'a  Rep.  541.    See,  also,  Daugku  r.  Satkrlee,  11  Johna.  Rep.  16. 
See  Wms.  on  Exrs.  1660-1-2-3,  and  casea  cited ;  and  the  caaea  are  collected  in  Tajr- 
Prec.  of  Willa,  448,  n. 
((f)  8ee  Kirby  t.  Tumert  Hop.  309.   But  aee  Udderdak  r.  jRobtnam,  2  Brockenbroogfa,  159. 
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trix ;  for,  as  she  has  no  power  to  act  alone,  his  assent  will  be  pre- 
sumed. 

"  Upon  the  death  of  the  wife,  the  ^neral  rule  is,  that  the  liability 
of  the  husband  (except  as  her  admiuistrator)  for  his  vfite^s  devastavit, 
committed  as  well  during  the  coverture  as  before,  ceases. 

"But  in  equity,  the  surviving  husband  is  liable  for  whatever  assets 
came  to  the  hands  of  his  wife,  or  his  own  hands,  during  the  coverture, 
upon  the  principle  that  all  persons  coming  into  possession  of  property 
bound  by  a  trust,  are  chargeable  in  equity  as  trustees."(tf) 

The  responsibility  of  the  married  executrix,  after  the  death  of  her 
husband,  K>r  a  devastavit  committed  during  the  coverture,  may  here  be 
adverted  to.  The  rule  is,  that  though  the  waste  during  the  coverture 
be  the  act  of  the  husband,  yet  it  is  an  act  for  which  the  wife,  after  the 
deteimination  of  the  coverture,  is  responsible  to  creditors  at  law,  and, 
as  it  should  seem,  to  legatees  in  equity.(/) 

OF  THE  EXECUTOR'S  ACCOUNTABILITY  FOR  THE  INCREASE  OR  DECREASE 
OF  THE  ESTATE  DURING  THE  ADMINISTRATION. 

By  tlie  above  section  of  the  statutes,  numbered  57,  the  executor  or 
administrator  shall  make  no  profit  by  the  increase,  nor  shall  he  sus- 
tain any  loss  by  the  decrease,  without  his  fault,  of  any  part  of  the 
estate ;  out  he  shall  account  for  such  increase,  and  shall  be  allowed  for 
such  decrease,  on  the  settlement  of  his  account.  He  must  account  for 
all  profits  which  have  accrued  in  his  own  time,  either  spontaneously 
or  by  his  acts,  out  of  the  estate  of  the  deceased.  Thus,  if  the  sheep,  or 
other  cattle  of  the  testator,  bear  lambs,  &c.,  after  the  testator's  death, 
these,  although  never  the  property  of  the  testator,  will  be  assets.  So, 
if  the  executor  of  a  lease  for  years  enter  into  the  tenements,  the  profits^ 
over  and  above  the  rent,  shall  be  assets.  Therefore,  if  an  executor  has 
a  lease  for  years,  which  yields  profits  to  the  value  of  $100  a  year,  ren- 
dering rent  of  $50  a  year,  he  shall  account  for  $50  a  year  as  assets. 
Again,  if  an  executor  employ  the  testator's  goods  in  trade,  the  profits 
shall  be  assets.  So,  if  the  executor  carries  on  the  trade  or  business  of 
the  testator,  whether  in  pursuance  of  a  provision  in  articles  of  partner- 
ship  entered  into  by  the  deceased,  or  by  direction  of  the  testator,  con- 
tained in  his  will,  or  under  the  direction  of  the  Court  of  Chancery,  the 
!)rofits  must  be  accounted  for  as  assets.  Accordingly,  in  Cooke  v.  Ool- 
ingridge^ig)  a  sale  of  a  testator's  share  in  a  partnersnip  trade,  and  the 
property  belonging  to  it,  made  by  his  executors  to  his  partners,  for  the 
purpose  of  being  resold  to  one  of  his  executors,  was  set  aside,  and  his 
estate  held  entitled  to  his  aliquot  proportion  of  the  subsequent  profits, 
as  if  the  partnership  had  continued. 

So,  in  Case  v.  Aoeelj(h)  where  the  testator  and  his  brother,  one  of  the 
executors,  had  been  partners,  and  the  brother,  after  the  testator's  death, 
bought  his  share  of  the  partnership  property  of  the  other  executor,  at 

(e)  Wms.  on  Em.  1664-6,  and  caaes  cited.  In  EUiot  y.  Lewis,  (3  Edw.  Ch.  Rep.  40,)  it 
ii  laid  down,  that  if  the  devastaoit  by  the  administratrix  occurred  before  the  marriage,  dfter 
her  death  the  husband  is  not  Uable  for  the  consequences;  and  that  even  if  it  oocurred  during 
the  coverture,  he  is  not  liable  after  her  death,  unless  he  concurred  in  the  misapplication  and 
received  some  benefit  from  it    See  1  Roper  on  Husband  and  Wife,  187-8. 

(/)  Wms.  on  Exrs.  1667.  (^)  ''Jacob,  607."  (h)  1  Paige,  303. 
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a  yaliiation  by  difiinterested  persons,  and  continued  the  business;  it 
■was  held  that  he  was  accountable  for  the  profit  made  by  the  increased 
value  of  the  stock  in  trade,  if  it  could  be  ascertained ;  and  as  the  stock 
in  trade  of  the  partnership  had  been  mixed  with  other  goods  of  the 
executor,  and  sold  out  by  retail  at  diflTerent  periods,  so  that  those  profits 
could  not  be  ascertained,  and  as  there  was  some  mistake  in  the  valua- 
tion at  the  time  of  the  sale,  that  a  new  valuation  must  be  made,  and 
that  the  good  will  of  the  business  should  be  taken  into  consideration,(i) 
and  that  interest  should  be  charged  against  the  executor,  and  the  ac- 
counts taken,  upon  the  principles  of  the  case  qf  Clarkson  v.  De  Peys- 
ier,{j)  presently  to  be  noticed. 

And  it  is  regarded  as  a  well  settled  rule,  that  the  good  will  of  a  part- 
nership business  does  not  survive  to  a  continuing  or  surviving  partner. 
It  belongs  to  the  firm  as  much  as  the  ordinary  stock  in  trade,  and  must 
be  disposed  of  for  the  benefit  of  the  firm  or  parties  in  interest.(A;) 

And  it  is  a  general  rule,  that  an  executor  cannot  be  allowed,  either 
immediately  or  by  means  of  a  trustee,  to  be  a  purchaser  from  himself 
of  any  part  of  the  assets,  but  shall  be  considered  a  trustee  for  the  per- 
sons interested  in  the  estate,  and  shall  account  for  the  utmost  extent  of 
advantage  made  by  him  of  the  subject  so  purchased.(Z) 

And  a  sale  made  by  an  executor  or  administrator  of  property  of  the 
decedent  to  himself,  however  £air  and  honest  it  may  have  oeen,  will  be 
set  aside  on  the  application  of  any  person  in  interest,  provided  such 
application  be  made  within  a  reasonable  time  after  the  sale,  which  is 
to  DC  judged  of  by  the  court  under  all  the  circumstances  of  the  case.(7n) 

One  of  two  or  more  administrators  has  no  right,  as  administrator,  to 
purchase  the  interest  which  one  of  the  next  of  kin  has,  as  next  of  kin, 
in  the  personal  estate  of  the  deceased,  or  his  interest  as  heir  in  the  real 
estate  left  by  the  deceased,  for  his  coadministrator  or  administrators,  or 
for  the  heirs  and  next  of  kin ;  and  his  co-administrator,  even  by  the 
express  consent  of  all  the  heirs  and  next  of  kin,  and,  where  any  of  them 
are  infants,  their  guardians,  have  not  power  to  authorize  him  to  pur- 
chase, as  administrator,  the  interests  of  such  heir  and  next  of  kin  in 
either  the  real  or  personal  estate  of  the  deceased ;  neither  has  the  sur- 
rogate power  to  authorize  him  to  do  it.  Such  purchase  is  not  an  act 
which  he  can  do  in  his  representative  character.(mm) 

In  cases  of  purchases  by  trustees  or  others,  who  are  not  authorized 
to  purchase  without  the  consent  of  their  principal  or  cestui  que  trust, 
the  rale  of  equity  is,  that  if  the  purchaser  has  not  divested  himself  of 
the  property,  it  is  to  be  put  up  again,  at  the  amount  of  the  former  bid, 

(t)  See,  also,  as  to  executor  or  administrator's  accountability  for  the  good  will  of  a  trade, 
OObleU  y.  JUad^  9  Mod.  459 ;  Worral  y.  Hand,  Peake  N.  P.  G.  74,  ace;  Collyer  on  Part- 
nership, p.  82;  Ibrr  y.  Pearce,  3  Madd.  t8;  Hammond  y.  Douglas^  5  Ves.  639;  Crawshay 
T.  Oot^  16  Ves.  227 ;  IhathersUmhttugh  v.  JFhmffick,  17  Ves.  298. 

(j\  2  Wend.  77.    See  infraj  p. . 

(k)  See  Howe  agst  Searing,  19  How.  Praa  Rep.  14,  17. 

il)  See  Wms.  on  Ezrs.  1669,  and  cases  cited, 
m)  See  Story's  Kq.  Jur.  326;   4  Kent's  Gomm.  438;   Hawiey  r.  Onmtr^  4  Gowen,  717; 
Oa;ae  y.  Ahed,  1  Paige,  393 ;   StOM  y.  Birck,  6  id.  132;   Yan  Bpp9  y.  Van  Eppe,  9  id.  237 ; 
CmwpbeSL  y.  JohMkm,  1  Sandf.  Ghan.  Rep.  148 ;  Stwaai  y.  Kiuam,  2  Barb.  Sup.  Gt.  Rep.  493 ; 
Am»  y.  Downing,  I  BradC  Surr.  Rep.  321 ;  Oimger  y.  Ring,  11  Barb.  Sup.  Gt  Rep^  356. 
(mm)  WiOeox  y.  SmiOi^  26  Barb.  Sup.  Gt  Repu  316,  339. 
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together  with  the  value  of  beneficial  and  lasting  uDBtoweaatziis 
thereon  after  the  aale,  and  if  it  brings  nothing  more,  he  is  to  be  bolden 
to  his  purchase.  Bat  if  he  has  parted  with  tne  estaie^  he  maj  be  oooi- 
pelled  to  aoeoont  for  all  the  profit  which  has  been  made  bj  hia&  on  tbe 
reBoleJn) 

^'  If  an  executor  compounds  debts  or^mortgage^  and  bays  them  in 
for  less  than  is  due  upon  them,  he  shall  not  take  the  benefit  of  it  him- 
self but  other  creditors  and  l^atees  shall  have  the  advantage  of  is ; 
and,  for  want  of  them,  the  benefit  shall  go  to  the  party  who  is  enuiled 
to  the  surplus^  So,  in  a  case  where  the  executor  of  a  mortgagee  par- 
chased  the  equity  of  redemption  of  the  mortgaged  estate  in  his  own 
name,  with  the  money  due  on  the  mortgage,  and  a  small  advance  be- 
yond it,  it  was  held  that  he  was  a  trustee  of  the  purchase^  for  the  benefit 
of  the  testator's  estate.(o) 

So,  where  the  intestate  was  a  lessee  for  years,  and  there  was  a  cove- 


nant in  the  lease  for  quiet  surrender  of  the  premises  at  the  expiratioa 
of  the  term,  and  that  the  lease  should  not  take  away  any  of  the  legil 
rights  of  the  lessee  to  any  building  or  buildings  erected  upon  the  prem- 
ises, and  the  lessee  died  during  the  term,  and  his  widow  became  his 
administratrix,  and  the  lease  was  appraised  and  included  in  the  inven- 
tory of  the  estate  of  the  intestate ;  and,  at  the  expiration  of  the  term, 
the  widow  took  a  renewal  of  the  lease  in  her  own  name  and  daimed, 
on  an  accounting  before  the  surrogate,  that  the  renewal  of  the  lease  did 
not  enure  to  the  benefit  of  the  estate,  and  that  she  had  a  right  to  take 
and  hold  the  new  lease  in  her  own  individual  character  and  as  her 
individual  property ;  it  was  considered  that  there  is  always  a  benefidal 
interest  connected  with  a  tenancy,  as  an  inducement  towards  a  renewal, 
which,  in  equiur,  is  r^arded  as  valuable;  and  that  a  trustee  cannot 
avail  himself  oi  his  position  and  use  this  good  will  for  a  renewal  in  his 
own  individual  right  and  behalf^  to  the  exclusion  of  the  parties  for 
whom  he  is  trustee ;  and  it  was  decided  that  the  administratrix  took 
the  renewals  io  question  of  the  lease  effected  by  her  after  the  intestate's 
death,  for  the  benefit  of  all  parties  interested  in  the  estate;  that  she 
must  account  for  the  rents  of  the  premises  under  the  renewals,  and  that 
the  next  of  kin  of  the  intestate  might  insist  upon  a  sale  of  the  property 
for  the  purpose  of  obtaining  their  proportion  of  the  proceecls.(^) 

*'  Again,  if  an  executer  lays  out  the  assets  on  private  securities, 
although  he  shall  answer  for  all  deficiencies  which  may  be  caused 
thereby,  he  must  account  to  the  estate  for  all  the  benefit  Indeed,  the 
principle  is  general,  that  an  executor,  if  he  will  take  upon  himself  to 
act  with  regard  to  the  testator's  property  in  any  other  manner  than  his 
trust  requires,  puts  himself  into  this  situation,  that  if  there  be  any  loss, 
he  must  replace  it ;  but  he  cannot  possibly  be  a  gainer  by  it — ^any  gain 
must  be  for  the  benefit  of  bis  cestm  que  triLsi.{q) 

'*  Executors  and  trustees  must  be  made  to  understand  that  it  is  their 
dutj  to  keep  the  funds  of  their  trust  separate  and  distinct  from  their 
other  funds  and  business ;  that  they  should  upon  no  consideration  use 


(n)  4  Gowen,  114.  (o)  "FoArooU  t.  Baigvtf,  1  Iff.  and  K.  ftSS." 

p)  Zaidn  T.  Carhari,  3  Bradf.  Surr.  Bep.  376. 
Wmt.  OD  l&xxt,  1669, 1670. 
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the  trust  moneys  themselves,  or  permit  them  to  be  mingled  with  their 
own  moneys  or  property.  In  no  other  way  can  they  save  themselves 
from  trouble,  litigation  and  censure.  K  they  neglect  this  obvious  duty, 
they  have  no  reason  to  complain  if  they  meet  with  trouble  and  expense, 
€Uia  sometimes  with  heavy  loss.  The  protection  of  the  rights  of  those 
who  are  not  in  a  situation  to  protect  themselves,  mskkes  it  the  duty  of 
courts  of  justice  to  require  fiduciaries  to  make  good  all  losses  which 
have  been  occasioned  by  their  neglect.(r) 

PF  THE  LIABILITY  OP  EXECUTORS  FOR  INTEREST. 

This  may  be  the  proper  place  to  inquire  under  what  circumstances 
executors  or  administrators  shall  be  charged  with  interest  on  the  assets 
retained  in  their  hands.  The  executor  or  administrator  may  be  charged 
with  interest  when  he  has  been  guilty  of  negligence  in  omitting  to  lay 
out  the  money  for  the  benefit  of  the  estate,  or  when  he  himself  has 
made  use  of  the  money  to  his  own  profit  and  advantage,  or  has  com- 
mitted some  other  misfeasance.  With  respect  to  neglect  on  the  part  of 
the  executor  in  not  laying  out  balances,  it  must  be  observed,  that  it 
frequently  may  be  necessary  and  justifiable  for  an  executor  to  keep 
large  sums  in  his  hands  to  answer  the  exigency  of  the  testator's  affairs, 
especially  in  the  course  of  the  first  year  after  the  decease  of  the  testa- 
tor. But  if  the  court  observes  that  an  executor  keeps  money  dead  in 
his  hands  without  Any  apparent  reason  or  necessity,  then  it  becomes 
negligence  and  a  breach  of  trust,  and  the  court  will  charge  the  executor 
with  interest.  And  it  seems  that  outstanding  demands,  even  on 
probable  grounds,  are  no  reason  why  the  executors  should  not  lay  the 
testator's  money  out.  But  an  executor  shall  not  be  charged  with  interest 
for  a  balance  in  his  hands,  retained  under  a  &ir  apprehension  of  his 
right  to  \\,.{s) 

Interest  is  not  ordinarily  chargeable  against  an  executor  or  adminis- 
trator for  the  period  of  a  year  after  the  issuing  of  his  letters,  especially 
if  the  funds  of  the  estate  nave  been  kept  separate,  and  not  mixed  with 
his  own.  But  at  all  times,  if  he  has  employed  the  funds  of  the  estate, 
he  will  be  charged  with  interest  on  the  ground  of  the  use  of  the  assets 
for  his  own  b^efit.(<)  He  is  a  mere  trustee  for  the  management  of  the 
estate  for  the  benefit  of  all  parties  concerned.  He  acts  in  a  fiduciary 
capacity,  and  the  r^JiSon  why  he  is  chargeable  with  interest  is,  that  in 
the  course  of  a  year  after  the  decedent's  death,  or  at  any  rate  a  year 
after  the  granting  of  letters  testamentary  of  the  decedent  s  will  or  ad- 
ministration of  his  goods,  the  fund  is  supposed  to  come  into  the  hands 
of  the  executor  or  administl'ator,  and  to  be  earning  interest.(w)  Where 
the  testatrix  left,  at  her  decease,  a  sum  of  upwards  of  5,700  dollars. in 
cash,  and  the  executor,  within  four  months  of  her  death,  collected  a 
further  sum  of  upwards  of  2,250  dollars  belonging  to  her  estate,  and  he 
deposited  the  whole  to  his  individual  credit  in  the  Mechanics'  Bank, 
and  his  bioik  account  showed  that  in  repeated  instances  the  sum  stand- 

(r)  1  Paige,  402 ;  Ackermcm,  t.  EmoU,  4  Barb.  620. 

!8)  See  Wm&  on  Efcis.  1670,  and  cases  cited. 
()  Ogilvie  v.  Ogihne,  1  Bradf.  Surr.  Rep.  356. 
(«}  Soe  Wilcox  Y,  McCarthy,  3  Bradf.  Surr.  Rep.  284. 
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a22L -*^  :iie  ts'^te.  it  -rats  ccuri  iej^i  q -i-e  reaa 

k  O'^i'^f  M  T.  Gi'^d''^J\'  '^zlzz.  ^wi&  ijjc  csae  af  lie  acoocsirijr of 
th^  ';efcr.isi-t,  iHrrA  GariiDer.  as  *iiiiLi=trEi:T,  icc^  cf  AVTg>3g 

wh^  :r-*>ej»r%t.  atA  ii  =.c».  «Lo:ili  ii  be  siiLiie  or  oociociii  j^vbb;?  And 
the  vi'^-c/jaiicellor  MLd : 

**  Aj  a  g»r'-^Tal  nJ^,  eiecntcr?,  adniiiiisirstr^ra,  ai;  J  trcs^ecs  are  EiMc 
to  pav  ^Irr.T/ie  iLterest,  where  iLev  nr^eceseanlT  ret&is  lie  mrcicT  n 
thejr  ttar.d^.  Lold  it  an  «::reaso::ab;e  time,  mix  it  wiiik  vsmoi  cirr  j«> 
rat^  f  r.'i-^.  nse  it  in  tbe  war  of  trade,  or  dexire  asj  pezanai  utsb- 
tage  froM  it  ' 

**  It  Ls  f.zAj  in  Er^:&l  cases,  and  under  p eccliar cjirnrrtfaariccs,  wiiA 
iTjTi^t  V>e  proved.  tLat  interest  is  to  be  coL:ipoci:ded  against  iberr., 

*•  In  thff  esse  of  I^a/Ao^l  v.  Boe/i-Ajxt  an  eiecotor  was  exTreseZj  fi- 
rect^l  by  Lijs  U^XaXors  will  to  pboe  out  Eonej  at  interest  in  older  that 
it  might  accumulate.  Bit,  oontrarj  to  this  direction,  he  kept  the  moaej 
birf,i5<rlf.  I'he  court  allowe^l  compouiid  interest  against  him.  Tiie 
tbirig  wa?  done  in  the  Court  of  Chancery  of  South  Carolina,  in 
V.  iJroyi/mSjj)  and  Klmonds  v.  Crendiaic  A  IfcifaniesAZ) 

"  It  would  seem,  however,  that  the  allowance  c^  compound  interest 
is  to  be  confined  to  ca^es  of  willful  omission  of  duty,  and  ooght  not  to 
be  a^lopted  where  the  executor,  administrator,  or  trustee  has  only  been 
neglij/^rnt.(a) 

^*  Where  an  executor,  administrator,  or  trustee  conTcrts  the  trust 
money  to  his  own  use,  and  employs  it  in  trade  or  business,  making 
profits  of  which  he  refuses  to  give  any  account,  he  may  be  charged 
with  compound  interest.  In  Schieffdin  v.  Si£icart,Qi)  a  computation  <rf' 
comix>und  interest  was  resorted  to,  in  order  to  meet  the  profits  which 
an  administrator  had  made  out  of  the  trust  property,  and  which  he 
would  not  disclose.  This  principle  is  founded  upon  the  doctrine,  that 
a  person  standing  in  a  fiduciary  situation  shall  never  be  permitted  to 
make  gain  to  himself  of  the  trust  property  in  his  hands.  In  De  Pty^er 
V.  ClarJcson,{c)  it  was  contended  arguendo  that  Schieffdin  v.  Sieuxirt,  and 
the  English  cases  there  cited,  were  not  supported  by  authority.  The 
Court  of  Errors,  however,  expressed  no  opinion  upon  the  point,  as  the 
cause  was  decided  upon  'another  ground.  The  case  of  ShieffeUn  t. 
Utewart  has  not  been  overruled;  and,  as  &r  as  my  observation  extends^ 
it  stands  as  an  authority  to  be  followed  in  similar  cases. 


(v)  Ogilvie  y,  OgOme^  1  BradC  Sorr.  Rep.  356.  (10)  I  £dw.  Ch.  Bep.  138. 

(x)  11  Vet.  92.  (y)  1  Deasan.  489.  \%)  Harper's  Eq.  Ca.  224. 

(a)  See  Tebh$  r.  Carpenter^  1  Mad.  Rep.  290,  where  Haphad  v.  Bodim  and  other  EDglidi 


OMoii  are  reviewed. 
(b)  1  JohM.  Ck.  Sep.  620.  (c)  2  Wend.  77. 
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**The  whole  doctrine  underwent  an  examination  in  Wright  v. 
Wright,{d)  where  Schieffelin  v.  Stewart  was  cited.  Nott,  J.,  in  deliver- 
ing the  opinion  of  the  Court  of  Appeals,  expressly  admits  there  are 
cases  where  common  justice  requires  compound  interest  to  be  allowed, 
and  where  great  injustice  would  otherwise  be  done.  And  he  states  the 
only  difficulty  to  be  in  drawing,  with  precision,  the  line  of  distinction  be- 
tween those  cases  to  which  the  rule  should  or  should  not  be  applied. 

"  In  the  case  before  the  court,  one  hundred  and  forty-five  shares  of 
Manhattan  Bank  stock,  amounting  to  eight  thousand  seven  hundred 
dollars,  and  belonging  to  the  estate  of  Alexander  McLachlan,  were 
transferred  in  1819,  on  the  books  of  the  bank,  to  the  name  of  the  ad- 
ministrator, the  defendant,  David  Gardiner.  He  admits  those  shares 
were  standing  in  his  name  at  the  time  of  putting  in  his  answer,  and 
that  he  received  the  dividends.  He  further  admits  that  the  moneys 
received  by  him  on  account  of  the  personal  estate,  and  including  the 
dividends  upon  the  Manhattan  stock,  (after  disbursements  as  adminis- 
frator,)  were  mingled  with  his  own  moneys,  and  used  and  appropriated 
by  him  as  his  occasions  required ;  but,  having  kept  no  separate  account 
relative  to  those  moneys,  he  cannot  set  forth  how,  at  all  times,  the 
same  have  been  disposed  of,  vested,  or  employed.  The  stock  must  be 
considered  as  held  in  trust  for  the  next  of  kin ;  and  he  ought  to  ac- 
count for  the  dividends /?ro  tan(b.  Upon  the  strength  of  the  admission 
that  such  dividends  have  been  used  and  appropriated  by  him  as  his 
occasions  required,  he  ought  to  be  charged  with  mterest  upon  the  sev- 
eral dividends  from  the  time  they  were  respectively  received.  On  this 
principle  the  account  should  be  stated  from  the  year  1819,  upon  the 
one  hundred  and  forty -five  shares  of  Manhattan  stock.  If  the  defend- 
ant has  since  sold  out  the  stock  and  invested  the  money  elsewhere,  it 
should  be  followed,  and  whatever  dividends  or  income  he  has  received 
from  re-investments  ought^  in  like  manner,  to  be  accounted  for  with 
interest  This  mode  of  computation  does  not  require  annual  rests.  It 
does  not  convert  interest  into  principal,  for  the  purpose  of  computing 
interest  upon  the  whole  as  principal  from  year  to  year,  and  thereby 
charge  the  defendant  with  compound  interest.  It  only  charges  him 
with  the^uips  he  may  have  received  from  time  to  time,  and  with  law- 
ful interest  on  each  sum  from  the  time  it  was  received  to  the  making 
of  the  master's  report  This,  added  to  the  capital  or  value  of  the  in- 
vestment, will  then  constitute  the  property  in  his  hands  to  be  distrib- 
uted. Such  a  mode  will  not  be  at  variance  with  the  directions  which 
were  given  by  the  late  chancellor  in  darksmi  v.  De  Peyster,  which 
were  sanctioned  by  the  Court  of  Errors."(cW) 

It  has  been  further  established,  that  if  an  executor  or  other  trustee 
mixes  trust  funds  with  his  private  moneys,  and  employ  them  both  in  a 
trade  or  adventure  of  his  own,  the  cestui  que  trust  may,  if  he  prefers  it, 
insist  upon  having  a  proportionate  share  of  the  profits,  instead  of  inter- 
est, on  the  amount  of  the  trust  fund  so  employea.    And  it  should  seem 

{d)  a  ]tfcCord  Ch.  Rep.  186. 

yid)  For  an  examination  of  the  cases  teaching  the  question  of  charging  execntora  or  other 
trustees  with  compound  interest,  and  a  powerful  rindication  of  the  authority  of  the  court,  in 
cases  of  gross  delinquency,  to  charge  executors  or  trustees  with  compound  interest,  see  3 
Kent's  Commentaries  (7th  ed.)  230,  231,  note  c. 
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to  be  now  settled,  in  England,  that  an  ezecntor  who,  being  a  trader, 
and  baying,  of  course,  an  acooont  with  his  banker,  places  the  aasetB  at 
his  bankers  in  his  own  name,  by  that  means  increasing  the  balances  in 
his  favor,  acquiring  additional  credit^  and  enjoying  in  his  business  the 
advantages  naturally  arising  from  that  circumstance,  must  be  consid- 
ered as  having  employed  the  money  for  his  own  benefit,  and  must^ 
therefore,  be  charged  ndl  l^al  interest(e) 

Where  an  executor  mixea  the  funds  of  the  estate  with  his  own,  and 
loaned  out  the  same  from  time  to  time  on  interest,  without  keeping  sepa- 
rate accounts  thereof,  itwas  Ae2i  lobe  a  violation  of  his  duty,  by  which 
he  became  liable  to  pay  interest  on  the  moneys  belonging  to  the 
estate.(/^  Ani  if  he  mixes  money  belonging  to  the  estate  of  the  dece- 
dent witn  his  own,  and  uses  the  same  so  that  he  has  it  not  on  hand  to 
pay  over  to  the  persons  entitled  to  it  whenever  it  shall  be  called  for, 
ne  may  be  charged  with  interest  on  such  money.  But  the  mere  n^- 
lect  of  an  executor  or  administrator  to  invest  money  belonging  to  the 
estate,  which  money  he  may  be  called  upon  to  pay  to  the  legatees  or 
distributees  at  any  moment,  is  no  ground  for  charging  him  with  inter- 
est, where  buch  money  is  kept  ready  in  bank,  or  otherwise,  to  be  paid 
over  when  called  foT,(g)  Where,  however,  the  administrator  had  cash 
of  the  estate  in  his  hands  for  nearly  six  years,  and  there  was  no  ex- 
planation of  the  long  delay  which  took  place  in  the  adjustment  of  the 
estate ;  nor  did  it  appear  where  the  funds  had  been  deposited  or  how 
employed,  with  the  exception  of  five  hundred  dollars  loaned  on  bond 
and  mortgage ;  it  was  held  that,  by  the  long  delay  in  settling  his  account, 
the  use  of  the  money  might  be  inferred  and  interest  be  chargeable ; 
and  that,  as  it  was  in  the  power  of  the  administrator  to  have  nad  his 
account  settled  and  the  funds  paid  over  eighteen  months  after  the  grant 
of  his  letters,  he  should  be  charged  with  interest  from  that  time,  unless 
he  showed  that  the  money  had  been  kept  in  bank,  or  otherwise,  ready 
to  be  paid  over  when  called  for.(A) 

Again,  where  an  executor  mixes  up  the  trust  funds  with  his  own,  or 
neglects  to  keep  regular  accounts  of  the  investments,  and  of  the  inter- 
est received  upon  such  funds  from  time  to  time,  he  is  chargeable  with 
interest,  as  if  the  fund  had  been  kept  invested  upon  interest,  payable 
periodically,  and  as  if  the  payment  had  been  made  by  him  from  the 
interest  and  principal  thus  received  and  ia  hand  when  the  payments 
from  the  trust  fund  were  made  by  him.  And  interest  should  not  be 
counted  upon  the  capital  fund  for  a  term  of  years,  with  a  deduction  of 
the  payments,  and  interest  on  such  payments  in  the  meantime.(i) 

In  Jje  Peyater  v.  Clark8on,(J\  it  was  stated  that  it  is  the  duty  of  trus- 
tees and  guardians  to  keep  tne  moneys  belonging  to  the  trust  estate 
properly  invested.  Circumstances,  it  was  said^  may  justify  a  deviation 
from  that  duty,  and  those  circumstances  ma^  be  so  strong  as  to  require 
the  trustee,  in  the  exercise  of  a  sound  discretion,  to  refrain  from  maidDg 

(e)  See  Wins,  on  Kzre.  1672-3,  and  cases  cited. 

IM  KiUttt  v.  Raihhun,  4  Paige»  102.     See,  also,  Case  v.  Ahed,  1  Paigtt,  393;  Hart  r. 
Bvlkl^j,  2  Edw.  Ch.  Rep.  70;  Colt  v.  Lasnier,  9  Cowen,  320 ;  Taylor's  Prec.  of  Wills,  454. 
iff)  Jacot  V.  Emmett,  11  Paige,  142.    See,  also,  BurUa  y.  liodgej  1  Barb.  Ch.  Bep^  7a 
{h)  Hosier  t.  Hatler^  1  Bradf.  Surr.  Rep.  248.    See,  also^  cases  cited, 
(i)  Spear  v.  Tinkham,  2  Barb.  Ch.  Rep.  211.  (»  2  Wend.  77. 
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investments ;  but  those  circumstances  rarely  occur,  and,  when  they  do, 
the  trustee  is  bound  to  state  them  to  the  court,  as  the  reason  for  his 
otherwise  culpable  neglect  Ordinarily,  the  duty  of  the  trustee  must 
predominate,  and  he  is  bound,  within  a  reasonable  time  to  be  allowed 
him  for  the  purpose,  to  see  that  the  moneys  which  came  to  his  hands 
in  the  course  of  his  agency  are  securely  and  beneficially  invested  for 
the  benefit  of  those  for  whom  he  acts ;  and,  if  that  duty  be  neglected, 
he  must  be  made  chargeable  with  the  interest  of  the  unemployed  finds, 
unless  satisfactory  cause  be  shown  for  the  omission  to  inv^t  them. 
Six  months  from  the  receipt  of  the  money  was  deemed  a  reasonable 
time  widiin  which  the  investment  must  be  made.  If  the  executor  or 
trustee  neglect  to  make  investmentis,  they  are  chargeable  with  the  in- 
terest of  the  unemployed  funds,  commencing  six  montns  after  the  receipt 
of  the  moneys, 

A  trustee,  it  was  determined,  is  not  permitted  to  put  the  income  of 
an  estate  into  his  own  pocket,  to  be  accounted  for  at  the  termination  of 
the  trust,  and  in  the  meantime  appropriate  the  capital  to  the  payment 
of  the  annual  expenses  of  the  trust.  The  interest  or  income  should  first 
be  applied  and  exhausted  in  the  support  of  the  cestui  que  trust,  if  infants, 
and  to  answer  the  other  exigencies  of  the  trust,  before  the  principal  is 
encroached  upon.  Where  annual  disbursements  are  required,  and  they 
are  e(}ual  to  the  whole  income  of  an  estate,  and  the  trustee  is  charged 
with  interest  on  the  income  used  by  him  and  not  invested,  he  will  have 
to  pay  the  interest  as  it  falls  due ;  but  if  the  disbursements  or  invest- 
ments that  he  makes  are  less  than  the  income,  then  he  will  not  be  re- 
quired to  pay  the  interest  which  he  may  owe  as  it  falls  due,  but  it  will 
be  carried  into  the  disbursement  fund,  which  bears  no  interest.  This 
rule,  therefore,  does  not  allow  compound  interest. 

If  executors  retain  money  in  their  hands  belonffing  to  infants  for 
several  years,  without  any  good  reason  for  so  doing,  they  will  be  charged 
with  the  interest  which  they  might  have  received  thereon .(^) 

And  although,  where  there  is  no  contract  to  pay  interest,  a  receipt 
for  principal  in  fall  will  generally  bar  a  subsequent  claim  for  interest 
due  at  the  time  of  the  receipt,  yet  a  receipt  in  full  for  the  principal  of 
a  legacy,  upon  which  interest  has  accrued,  will  not  precluae  the  lega- 
tee's right  to  the  interest  where,  on  giving  the  receipt,  he  was  unaware 
of  his  rights,  and  had  not  an  opportunity  of  examining  into  them.  As 
between  the  executor  and  the  cestui  que  trust,  a  mere  receipt,  even  at  law 
susceptible  of  explanation,  will  not,  it  is  considered,  operate  as  an  es- 
toppel in  equity  in  bar  of  an  accounting,  when,  on  an  explanation  of 
the  facts,  it  appears  that  the  cestui  que  trust  has  not  been  paid  the  full 
amount  due.  It  is  the  duty  of  an  executory  trustee  to  see  that  the 
legatee  is  paid,  and  to  apprise  him  in  reasonable  time  of  the  amount 
due,  and  to  offer  payment  (fci)  He  cannot  take  advantage  of  the  mistake 
of  the  legatee,  or  bar  his  rights  in  equity  by  a  receipt,  or  even  a  release 
under  seal,  when  error  has  been  committecL(Z) 

The  idea  of  an  equitable  rate  of  interest  less  tban  the  rate  established 
by  law,  although  adopted  in  some  cases  in  England  in  charging  interest 


j^  SUipheM  y.  Van  Bvrett,  1  PiUge,  479.  (kk)  "Merrid^s  Estate,  1  Aih.  SO^.** 

^"^  Wilcox  Y,  McCarthy,  3  Brad£  Smr.  Rep.  285. 
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against  executors  and  trostees,  has  uerer  been  adopted  in  this  state.(0) 
An  executor  or  administrator,  therefore,  whenever  he  is  liable  for  inter- 
est, will  be  charged  with  the  same  at  the  full  legal  rate. 

It  may  here  be  remarked  that  an  executor  or  administrator  may 
sometimes  be  entitled  to  interest  out  of  the  estate,  on  the  settlement  of 
his  accounts,  as  where  he  has  advanced  his  own  money  to  pay  taxes, 
necessary  expenses,  repairs  or  debts  which  carried  interest,  and  it  has 
been  for  the  benefit  of  the  estate  that  the  property  should  not  be  imme- 
diately sold.(m) 

A  charge  of  interest  by  an  administrator  will  be  viewed,  however, 
with  caution,  and  the  circumstances  offered  to  sustain  it  will  be  exam- 
ined with  scrupulous  care.  But  circumstances  may  exist  which  will 
not  barely  justify,  but  commend  an  advance  of  money  by  the  admin- 
istrator, and  entide  him  to  the  allowance  of  interest.(mm) 

OP  THE  ALLOWANCE  OF  EXECUTORS*  COMMISSIONS. 

The  above  section,  numbered  58,  prescribes  the  rate  of  commissions 
to  be  allowed  to  executors  and  administrators  as  compensation  for  their 
services,  and  provides  also  for  the  allowance  of  theix  actual  and  neces- 
sary expenses^.  Where  there  are  two  or  more  executors  or  administra- 
tors, the  commissions  are  to  be  apportioned  between  or  among  them, 
according  to  the  services  rendered  by  them  respectively.  The  mode  of 
ascertaining  or  estimating  the  services  is  not  prescribed,  and,  in  prac- 
tice, to  give  effect  to  this  provision  may  be  attended  with  some  diffi- 
culty. The  whole  commissions  should  be  apportioned  among  all  the 
executors  equally  or  upon  some  equitable  principle,  in  reference  to 
their  respecftive  services  in  the  administration  of  the  estate.(n)  And 
where  there  are  several  executors,  in  the  absence  of  any  apportionment 
of  the  commissions  among  them  by  the  surrogate,  each  will  be  entitled 
to  an  equal  share  of  the  commissions,  without  reference  to  the  services 
performed  or  liability  incurred  by  either,  or  the  amount  of  moneys  of 
the  estate  which  may  have  passed  through  their  several  hands.(o)  The 
59th  section  provides  for  the  case  of  a  specific  legacy  to  the  executor,  as 
compensation  ibr  his  services. 

The  former  provision  relative  to  the  executor  or  administrator's 
compensation,  and  the  allowance  for  expenses,  was  contained  in  the  act 
of  15th  April,  1817,(  jo)  and  directed  a  rule  to  be  established  by  the 
Court  of  Chancerv,  which  was  done  of  the  16th  October,  1817,  by  a 
general  rule,(gf)  which  is  adopted  in  the  present  statute  above  recited. 
The  part  in  reference  to  expenses  is  in  the  words  of  the  act,  and  con- 
formable to  the  exposition  of  Chancellor  Sanford.(r) 

The  executor  or  administrator  is  absolutely  entitled  to  the  allowance 
of  his  commissions  under  the  provisions  of  the  Revised  Statutes,  and 
the  surrogate  has  no  discretionary  power  to  withhold  them,  or  to  state 
a  balance  against  the  administrator,  excluding  his  legal  commissions. 

Clarkaon  y.  J)e  Peyster^  Hopk.  426.  (m)  See  Marm  r.  Lawrence^  3  BradC  S.  B.  424. 

(mm)  lAddtU  r.  McVickar,  6  Ualsted,  44. 
(n)  Valentine  y.  Valentine,  2  Barb.  Oh.  Rep.  430. 
to)  See  WhiU  agst.  BuOock,  15  How.  Prac.  Rep.  102. 

Ip)  S.  L.  1817,  292.  (g)  Vide  3  Johns.  Oh.  Bep.  630. 

^)  1  Hopkins'  Rep.,  p.  43.    See  reyiser's  notes,  3  E.  and  or.  S.,  App.  644. 
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It  is  not  necessary  now  to  inquire  whether  a  oourt  of  equity,  upon  a 
complaint  brought  against  an  executor  or  administrator,  has  the  right 
to  disallow  commissions  where  there  has  been  a  fraudulent  mismanage- 
ment of  the  estate.  The  surrogate  takes  no  power  by  implication; 
and  the  direction  of  the  statute  is  positive,  that,  upon  the  settlement  of 
the  account  of  executors  and  administrators,  in  a  proceeding  before  him, 
the  surrogate  shall  allow  them  certain  specified  commissions  for  their 
services,  over  and  above  their  expenses ;  except  in  those  cases  where  a 
specific  compensation  for  such  services  is  allowed  by  the  will  of  the 
decedent.  The  executor  or  administrator,  therefore,  has  the  same  right 
to  be  credited  his  legal  commissions  for  receiving  and  paying  out  the 
moneys  of  the  estate,  as  he  has  to  be  credited  for  moneys  paid  by  him 
for  debts  and  funeral  expenses ;  and  the  surrogate  is  not  authorized  to 
decree  the  payment  of  costs  out  of  the  estate  of  the  decedent  in  his 
hands,  to  the  exclusion  of  his  commissions  for  receiving  and  paying 
out  moneys,  if  the  amount  in  his  hands  is  not  sufficient  to  pay  both.(9) 
The  highest  allowance  under  the  statute  to  executors  and  adminis^ 
tratorsy  in  full  for  all  their  personal  services,  is  five  per  cent,  for  receiv- 
ing and  disbursing ;  that  is,  two  and  a  half  per  cent,  for  receiving,  and 
two  and  a  half  per  cent,  for  disbursing  the  same  money,  or  paying  it 
over  to  those  who  are  entitled  to  it  under  the  trust,  or  upon  the  final 
settlement  of  their  accounts.  Where  an  account  is  taken  without 
annual  rests,  the  commissions  are  to  be  computed  upon  the  aggregate 
amount  of  the  receipts  and  disbursements,  so  as  to  allow  five  per  cent. 
for  receiving  and  disbursing  the  first  thousand  dollars,  two  and  a  half 

>er  cent,  upon  the  next  four  thousand,  and  one  per  cent,  for  the  residue. 

n  cases  wnere  the  court  directs  annual  rests  to  be  made,  for  the  pur- 
pose of  charging  the  executor,  or  administrator,  or  guardian,  with  the 
interest  upon  the  annual  balances,  the  commissions  are  to  be  compu- 
ted in  the  same  manner  upon  the  amount  actually  received  and  ais- 
bursed  or  paid  over  during  each  year,  and  in  the  same  way  upon  the 
final  balance :  in  such  a  manner,  however,  that  the  whole  amount  of 
commissions  shall  in  no  case  exceed  five  per  cent,  upon  the  whole 
amount  which  may  come  to  the  executor  or  other  trustee.(^)  And 
where  there  are  several  executors  or  administrators,  the  commissions 
are  charged  upon  the  aggregate  received  by  all  the  executors  or  admin- 
istrators, and  not  upon  the  aggregate  received  by  each  one  of  them.(i^) 
The  investment  or  re-investment  of  the  fund,  from  time  to  time,  upon 
new  securities,  for  the  purpose  of  producing  an  income  therefrom,  is  not 
such  a  paying  out  of  the  trust  moneys  as  entitles  the  executor,  guardian, 
or  trustee  to  commissions  for  paying  out  the  same,  within  the  intent 
and  meaning  of  the  statute  on  this  subject,  unless  such  securities  are 
finally  turned  over  to  the  cestui  que  trust  as  money,  or  otherwise  applied 
in  payment  on  account  of  the  estate.  Neither  is  the  executor,  guardian, 
or  trustee  entitled  to  charge  a  new  commission  for  the  collecting  or  re- 
ceiving back  of  the  principal  of  the  fund  which  he  has  so  invested^ 

(s)  See  IMsey  V.  Van  AmHnge^  6  Paige,  12 ;  Dakin  v.  Lemming^  Id.  95. 
(0  In  thA  Matter  ofVu  Bank  o/Ifiagara,  6  Paige^  216. 
(ti)  VakrUme  y.  ValnU^  2  Barb.  Oh.  Eep.  430. 
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The  statute  gives  a  certain  allowance^  bj  way  of  oonmuasioiiSy  for  re- 
ceiring  and  paying  out  moneys  by  exeeoiors^  goaidiana^  kc^  without 
specifying  how  much  is  to  be  allowed  for  receiving  and  how  much  for 
paying  out  the  same.  And  it  may  sometimes  happen,  upon  a  los  of 
the  fund  without  any  &ult  on  the  part  of  the  guardian  or  trustee,  or 
npon  a  change  of  trustees^  that  the  guardian  or  trustee  may  be  entitled 
to  compensation  for  one  service  and  not  for  the  other.  In  sodi  cases 
the  language  of  the  statute  must  be  construed  with  reference  to  the  de- 
cision of  Chancellor  Kent  In  the  MaUar  ofRAerisJ^  where  he  first  es- 
tablished the  allowance  to  be  made  in  such  cases,  in  conformity  with 
the  directions  of  the  act  of  April,  1817,  that  is,  to  allow  one-half  com- 
missions for  receiving,  and  one-half  for  paying  out  the  trust  moneys.(ti7) 

An  executor  cannot  make  periodical  rests  in  his  accounts,  in  oraer 
to  entitle  himself  to  full  conmiissions  at  such  rests,  whereannual  rests  are 
not  directed  to  be  made  for  the  purpose  of  compelling  him  to  pay  in- 
terest upon  periodical  balances  which  ought  to  nave  been  invested  by 
bim.(x) 

Executors,  in  making,  in  pursuance  of  the  directions  of  the  wiD,  an 
investment  of  a  portion  of  the  testator's  estate  at  interest,  and  in  col- 
lecting and  paying  over  such  interest  to  a  person  to  whom  they  are 
directed  by  the  will  to  pay  the  same  annuidly  for  life,  act  as  executois, 
and  are  entitled  onl  v  to  such  commissions  on  the  sums  so  received  and 
paid  over,  as  are  allowed  by  this  statute  to  executors.  And,  in  com- 
puting the  commissions  to  which  the  executor  is  entitled,  such  annual 
mcome  is  to  be  added  to  the  total  amount  of  moneys  of  the  estate 
already  received  by  the  executor,  and  the  commissions  are  to  be  calcu- 
lated upon  each  annual  payment  at  the  rate  prescribed  by  the  statute, 
with  reference  to  the  sum  total  of  moneys  wnich  have  come  into  the 
hands  of  the  executor  thus  ascertained.(y)  Thus,  where  the  testator,  by 
his  will,  directed  his  executors  to  place  and  keep  $5,000  at  interest,  as 
the  share  of  J.,  and  to  receive  such  interest  and  pay  the  same  over 
yearly  and  every  year  to  the  said  J.  during  her  life,  and  then  to  divide 
the  principal  amons  her  lawful  heirs,  and  the  executors  had  bad  the 
said  $6,000  invested  for  several  years,  and  had  received  the  annual  in- 
terest thereof,  amounting  to  $300  per  annum  during  that  time,  and  had 
received  and  paid  out  more  than  ten  thousand  dollars  belonging  to- the 
estate  of  the  testator,  besides  the  said  $5,000  dollars,  and  had  been 
allowed  and  had  received  the  sum  of  five  per  cent,  on  the  first  one  thou- 
sand dollars  thereof  and  two  and  a  half  per  cent,  on  the  next  four 
thousand,  it  was  held  that  they  were  entitled  to  retain  only  one  per 
cent,  on  the  amount  of  the  annual  interest,  as  it  was  received  and  paid 
over  by  them.(2) 

Commissions  are  not  chargeable  upon  legacies,  unless  indirectly,  by 

3  Johns.  Ch.  Rep.  43.  (10)  In  (he  Matter  ofKeUogg^  7  Paige,  26t. 

Hoaack  v.  Rogers^  9  Paige,  461 ;  Bennett  t.  Ohapin^  3  Sandil  Sup.  Ct.  Rep.  673. 
Drake  agst  FHce,  1  Selden,  430.     Bat  see  Fisher  t.  Fieher,  1  Bradf.  8urr.  Rep.  335. 
Bee,  also,  Westerfidi  y.  We^/frfidi,  Id.  198;  HoUey  y.  S.  (?.,  4  Edw.  Ch.  Rep.  284. 
(s)  1  Selden,  431. 
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way  of  abatement,  when  the  general  estate  in  insufficient  to  pay  them;  (a) 
nor  are  commissions  chargeable  on  an  anniiity.(i)  But  where  the 
interest  on  a  particular  sum  is  given  to  a  legatee  Sfor  life,  or  for  a  shorter 
period,  payable  annually,  the  commissions  on  the  interest  payable  an- 
nually must  come  out  of  the  interest,  and  are  not  a  charge  on  the 
general  6state.(c) 

If  a  legacy  be  given  to  an  executor  in  trust,  double  commissions 
will  not  be  dlowed.(d)  And,  generally,  commissions  in  the  two-fold 
capacity  of  executor  and  trustee  will  not  be  allowed,  (e)  • 

The  present  section  of  the  statute  authorizes  the  charging  of  the  com- 
missions only  on  the  moneys  received  or  paid  out  The  calculation  of 
the  commissions,  however,  is  frequently  made  on  the  gross  valuation 
stated  in  the  inventory  and  appraisement  which  has  been  filed,  and 
any  increase  which  may  have  subsequently  taken  place.  In  all  cases 
where  the  goods  and  property  are  disposed  of  and  distributed  as  money, 
this  mode  of  computation  is  conformable  to  the  statute.  Where  an 
executor,  instead  of  calling  in  the  money  upon  good  and  collectable 
bonds  and  mortgages,  or  other  securities  belonging  to  the  estate  of  the 
testator,  for  the  benefit  of  the  legatees,  transfers  such  securities  to  a 
third  person  for  the  use  of  such  legatees,  with  their  assent,  he  is  enti- 
tled to  the  same  commissions  as  if  he  had  actually  received  and  paid 
over  the  money,  or  invested  it  as  directed  by  the  will.(/) 

But  where  the  goods  have  been  sold  by  me  executor  or  administra- 
tor, and  have  brought  less  than  their  appraised  value,  the  commissions 
can  be  charged  on  the  amount  realized  from  such  sale  only,  because 
that  amount  is  the  only  money  received  or  paid  out  by  the  executor 
or  administrator  as  to  that  portion  of  the  property.  So,  also,  the  ex- 
ecutor or  administrator  cannot  be  entitled  to  commissions  on  the  value 
of  chattels  specifically  bequeathed.  The  artiples  so  bequeathed  are  to 
be  delivered  in  specie  to  the  legatees,  and  the  discharge  of  the  legacy 
may  not  be  considered  as  so  much  money  received  and  paid  out.  So, 
in  iuriis  v.  I)odge,{g)  it  was  held  that  an  executor  was  not  entitled  to 
commissions  on  the  share  of  a  legatee,  which  share  the  will  directed  to 
be  deducted  from  the  valuation  of  a  farm  specifically  devised  to  the 
legatee,  upon  his  paying  to  the  executors  the  residue  of  the  appraised 

(a)  WesU/rfidd  y.  WesterfieJdj  1  Bradf.  Sarr.  Hep.  198. 
(5)  Ex  parte  McComb,  4  BradC  Surr.  Rep.  161. 

ie)  Booth  y.  Ammerman^  4  Bradf.  Surr.  Rep.  129. 
d)  Westerfield  y.  Weslerfield,  1  Brad£  Sorr.  Rep.  198.     See,  also,  Mann  v.  Lawrmce^  3 
I  radf.  Surr.  Rep.  424. 

(e)  HoUey  y.  S.  (7.,  4  Edw.  Ch.  Hop.  284;  VdlerUine  y.  Vctleniine,  2  Barb.  Ch.  Rep.  430; 
Mann  y.  £ator«nc6,  3  Bradf.  Surr.  Rep.  424. 

A  receiver  is  entitled  to  bis  commissions  on  tbe  vaJue  of  all  the  personal  property  and 
tilings  in  action  of  which  he  has  become  possessed,  and  which  be  transfers  and  deliyers  in 
specie,  under  the  order  of  the  court  Bennett  y.  Chapin^  3  Sandf.  Sup.  Ct.  Rep.  673.  A  trus- 
tee, in  passing  his  accounts,  on  being  discharged  from  his  trust  and  transferring  the  property 
to  his  successor,  is  entitled  to  commissions  on  the  capital  of  the  estate,  consisting  of  stocks, 
and  bonds  and  mortgages,  although  the  same  came  to  him  from  his  predecessor,  and  wero 
neitiier  inyested  nor  conyerted  by  him.  He  is  also  entiUed  to  commissions  on  real  estate 
which  his  predecessor  bi|l  in  on  the  foreclosure  of  mortgages  thereon ;  the  same  being  in 
equity  personalty,  so  far  as,  the  trust  estate  was  oonceined.  And  it  is  considered  that  the 
same  principle  extends  to  real  estate  generally,  yested  in  trustees,  /n  ihe  Matter  of  Be  Feys- 
ier,  4  Sandf  Ch.  Rep.  611. 

(/)  Caiimt  y.  Chavhert,  9  Paige,  160.  (y)  1  Barb.  Ch.  Rep.  77. 
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value  of  such  farm.  A  specific  legacy  of  money,  however,  even  if  that 
money  be  particularly  described  in  the  will  as  a  special  deposit  in  a 
bank,  is,  without  doubt,  to  be  included  in  the  sum  charged  with  com- 
missions in  the  general  account ;  but  stocks  or  securities  specifically 
bequeathed,  and  transferred  or  delivered  to  the  legatee  in  the  same 
state  in  which  they  were  held  by  the  testator,  cannot  properly  be  taken 
into  the  estimate  in  computing  the  commissions.  Where  an  executor 
dies  before  he  has  converted  the  personal  property  of  the  testator  into 
money,  or  otherwise  disposed  of  it  in  the  execution  of  his  trust,  he  is 
not  entitled  to  commissions  upon  the  value  of  such  property  .(A) 

The  commissions  upon  the  moneys  received  and  paid  out  are  in  lieu 
of  all  personal  services  of  the  executor  or  administrator,  and  he  will 
not  be  allowed  any  other  or  further  recompense,  however  great  may 
have  been  his  trouble  or  loss  of  time  in  conducting  the  administration. 
Nor  is  the  case  altered  by  the  executor's  renunciation  of  the  executor- 
ship, and  his  aftetwards  assisting  in  it ;  nor  although  it  should  appear 
that  he  has  deserved  more,  and  has  benefitted  the  estate  to  the  prejudice 
of  his  own  afiairs.  And  even  where  an  executor  in  trust,  who  had  no 
legacy,  in  a  case  in  which  the  execution  of  the  office  was  likely  to  be 
attended  with  trouble,  at  first  declined,  but  afterwards  agreed  with  the 
residuary  legatee,  in  consideration  of  a  hundred  guineas,  to  act  in  the 
executorship,  and,  on  his  dying  before  the  execution  of  the  trust  was 
completed,  nis  executors  filed  a  bill  to  be  allowed  that  sum  out  of  the 
trust  money  in  their  hands ;  the  court  refused  the  claim,  observing 
that,  independently  of  the  executor's  having  died  before  the  trust  was 
executed,  such  bargains  ought  to  be  discouraged,  as  tending  to  dissipate 
the  property.  So  a  surviving  partner,  being  executor,  is  not  entitled 
without  express  stipulation,  to  any  allowance  for  carrying  on  the  trade 
after  the  testator's  aeath.  Again,  if  a  solicitor  or  attorney,  who  is  an 
executor,  does  professional  business  himself  for  the  benefit  of  the  estate, 
he  is  not  entitled  to  be  paid  his  bill  of  costs  for  such  services :  it  would 
be  placing  his  interest  at  variance  with  the  duties  he  has  to  discharse.(t) 

In  support  of  this  last  proposition,  Mr.  Williams  cites  New  v.  Jonw, 
(coram.  Lord  Lyndhu^t,  C.  B.,  Exchequer,  Aug.  9,  1858,  2  Younge's 
Bepts.,)  also  Wilson  v.  Carmichael,  (2  Dow  &  Clark,  61.)  But  it  seems 
the  law  is  otherwise  in  this  state,  and  a  receiver,  executor  or  guardian 
here,  who  acts  as  attorney  or  solicitor  for  the  estate  which  he  has  in 
trust,  will  be  allowed,  besides  bis  commissions,  his  legal  taxable  coats 
in  suits  prosecuted  or  defended  by  him  for  the  estate.Cy) 

The  executor  is  not,  however,  entitled  to  charge  for  extra  coun- 
sel fees  to  himself  in  addition  to  the  legal  taxable  costs  in  suits 
prosecuted  or  defended  by  him  as  attorney  or  solicitor;  nor  is  he 
entitled  to  any  allowance  in  the  character  of  counsel  for  himself  or  his 
co-executor  in  relation  to  any  other  matter.  The  employment  of  coun- 
sel, and  the  payment  of  a  proper  allowance  for  such  services,  when 
necessary,  requires  the  exercise  of  a  sound  discretion  on  the  part  of  the 
executors  or  the  trustee  of  the  fund  out  of  which  such  services  are  to 
be  paid.    It  would,  therefore,  be  as  unsafe  to  allow  an  executor  or  other 

(h)  1  Barb.  Ch.  Rep.  11.  (*)  See  Wms.  on  Bxra.  16ta,  1680. 

U)  Qe&Inthe  MaUer  o/ihe  Bank  of  Niagara,  6  Paige^  216. 
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trustee  to  contract  with  and  pay  himself  for  such  extra  services,  as  it 
would  be  to  allow  him  to  become  the  purchaser  of  the  trust  property, 
which  it  is  bis  duty  to  sell  to  the  best  advantage  for  the  benefit  of  the 
estate.  If  he  employs  third  persons  as  counsel,  and  where  he  has  no 
interest  in  employing  and  paymg  them  for  services  which  are  not  ab- 
solutely necessary,  there  is  comparatively  little  danger  that  the  estate 
entrusted  to  his  care  will  be  cnar^ed  with  counsel  fees  which  might 
safely  have  been  dispensed  with.  !No  allowance  for  extra  counsel  fees 
to  himself  can,  therefore,  be  made  to  an  executor  or  other  trustee,  upon 
the  settlement  of  his  accounts.(^) 

Special  services  by  the  executor  are  not  entitled  to  any  extra  com- 
pensation, unless  it  be  so  expressly  provided  by  the  will.  In  Olinch  v. 
Mckford  and  others^  executors,  cfrc.,(Z)  where  the  testator  appointed  his 
confidential  clerk  and  bookkeeper  one  of  his  executors,  and  directed 
the  CO  executors  to  allow  him  such  yearly  compensation  for  his  special 
services  as  they  or  a  majority  of  them  should  deem  proper ;  it  was  held 
that  such  clerk  was  not  entitled  to  a  salary  for  the  ordinary  discharge 
of  bis  duties  as  one  of  the  executors,  but  merely  to  a  salary  in  addition 
to  the  usual  commissions,  while  he  continued  to  perform  extra  services ; 
and  that  this  direction  in  the  will  was  only  intended  as  an  authority  to 
the  other  executors  to  allow  him  a  salary  ior  extra  services,  in  addition 
to  the  compensation  allowed  by  law,  so  long  as  they  thought  proper  to 
require  such  extra  services  to  be  performed  by  him.    • 

W  ithout  an  authority  contained  in  the  will  for  that  purpose,  the  ex- 
ecutors are  not  authorized  to  employ  one  of  their  number  to  perform 
extra  services  as  clerk,  in  keeping  the  accounts  of  the  estate,  and  to 
allow  him  a  salary  for  his  services  out  of  the  property,  in  addition  to 
the  commissions  allowed  by  law.(2) 

If  an  agent  has  been  necessarily  employed  in  the  collection  of  rents 
of  leasehold  estate  by  executors  under  a  trust  in  the  will,  his  commis- 
sions may  be  allowed ;  but  if  the  executor  himself  has  performed  the 
service,  he  cannot  receive  any  other  compensation  than  his  regular 
statutory  commissions.(m) 

A  provision  made  by  the  will  for  specific  compensation  to  the  exec- 
utor IS,  by  the  above  section,  numbered  59,(n)  to  be  deemed  a  full 
satisfaction  f  jr  his  services,  in  lieu  of  the  commissions  or  his  share 
thereof,  unless  such  executor  shall  file  with  the  surrogate  a  written  re- 
nunciation of  all  claim  to  such  specific  legacy.  The  renunciation  may 
be  filed  at  any  stage  of  the  administration.  The  executor  need  not 
elect  whether  ne  will  accept  the  legacy  or  claim  his  commissions,  until 
he  has  sufficiently  ascertained  which  will  be  the  more  to  his  advantage. 
Such  a  legacy  is  swept  away  by  debts,  or  abates  in  case  of  deficiency, 
the  same  as  any  other  general  legacy.  The  section  does  not,  perhaps, 
apply  to  the  former  case ;  but  it  is  easy  enough,  on  discovering  the 
provision  made  by  the  will  to  be  inadequate,  to  file  the  renunciation 
and  thereby  escape  all  question.  -  [For  form  of  the  renunciation,  see 
Appendix,  No.  78.] 

(k)  See  In  the  Matter  of  (he  Batik  of  Niagara,  6  Paige,  215. 
h)  8  Paige,  412.    See,  alao,  Fisher  y.  Fisher,  1  Brad£  Sorr.  Rep.  335. 
(m)  Fisher  y.  Fisher,  1  Bradf.  Suit.  Rep.  335.    See,  also,  /n  the  Matter  qf  Livingeten,  9 
Paige,  440;  S,  C,  on  appeal,  2  Denio,  575.  (n)  Ante,  p.  483. 
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OP  THE  ALLOWANCE  OP  THE  EXECUTORS*  EXPENSEa 

An  executor  or  administrator  is  entitled  to  be  allowed  all  reasonable 
expenses  which  have  been  incurred  in  the  conduct  of  his  office,  except 
those  which  arise  from  his  own  default.(o)  In  Elliot  v.  Lewi8^{p)  an 
administratrix  who  had  filed  a  bill  of  foreclosure,  and,  with  her  nus- 
band,  had  been  obliged  to  come  fix)m  Washington  city  to  New  York 
to  be  examined  before  a  master,  was  allowed  a  charge  of  sixty  dollars 
for  the  expenses  of  the  journey. 

"Where  the  decedent  died  at  a  public  hotel  in  New  York,  at  a  dis- 
tance from  home,  and  the  most  prompt  means  for  the  communication 
of  the  intelligence  to  his  family  were  proper  and  requisite,  both  for  the 
security  of  his  estate,  adequate  preparation  for  the  transportation  and 
burial  of  his  body,  and  the  avoidance  of  expense  consequent  upon  de- 
lay, it  was  held  that  the  reasonable  expenses  of  a  special  messenger 
to  the  relatives  of  the  deceased  at  Philadelphia,  informing  them  of  his 
decease,  should  be  allowed  in  the  administrator's  accounts;  and  the 
adminstrator's  own  expenses  in  accompanying  the  body  to  Philadel- 
phia were  considered  as  a  funeral  charge.($) 

Generally  speaking,  an  executor  who  has  proved  the  will,  or  a  per- 
son taking  out  letters  of  administration,  cannot  retire  from  his  duty, 
but  must  collect  the  estate  himself.  However,  an  executor  is  justified 
in  having  recourse  to  an  agent  to  collect  the  assets,  in  cases  where  a 
provident  owner  might  well  employ  a  collector ;  and  the  executor  will 
therefore  be  allowed  the  expense  so  incurred  in  his  accounts.(r) 

The  traveling  expenses  of  an  administrator,  when  engaged  on  the 
business  of  the  estate,  always  constitute  a  proper  charge,  unless  he  has 
been  in  some  defeult.(5)  Whether,  if  he  orive  his  own  horse  and  car- 
riage in  traveling  for  the  estate,  he  can  charge  for  their  use,  has  been 
made  a  question.  He  should  not  be  allowed  to  make  any  profit  by 
such  a  charge.  The  price  for  which  he  could  have  hired  a  conveyance 
for  the  purpose  would  not,  therefore,  determine  the  amount  of  the 
allowance.  The  policy  of  the  law,  it  is  apprehended,  is  against  the 
allowance  of  such  a  charge. 

He  is  entitled  to  all  proper  expenses  to  which  he  has  been  subjected 
in  the  care  and  management  of  the  estate,  and  may  employ  an  agent 
or  clerk,  and  charge  the  estate  with  the  expenses,  where,  from  the 
peculiar  situation  of  the  property,  or  from  its  nature,  it  vas  beneficial 
for  the  estate  to  subject  it  to  that  extra  expense,(^)  or  if  the  circum- 
stances of  the  estate  rendered  the  employment  of  such  agent  proper 
and  justifiable ;  and  this,  whether  the  employment  of  an  agent  is  au- 
thorized by  the  will  or  not(w) 

"  So,  on  one  occasion,  it  was  holden  that,  from  the  nature  of  the 


!: 


(o)  Wma  on  Exrs.  1678.  (p)  3  Edw.  Ch.  Rep.  40. 

(g)  Easier  t.  HaaUr,  1  BradC  S.^B.  248.         .  (r)  Wms.  on  Exrs.  1686,  and  easM  cited. 

{aS  Easier  y.  Eaalerf  I  Bradf.  Surr.  Rep.  250. 

(0  Vanderheyden  y.  Vanderheyden^  2  Paige,  288.  The  executor's  charges  for  ezpeosM 
must  be  reasonable.  If  necessary,  an  agent  may  be  employed  at  the  cost  of  the  estate^ 
Glover  y.  EoUey,  2  Bradfl  Surr.  Rep.  291.  See,  also,  In  (he  MaUer  of  UvingeUm,  a  kmaUc, 
9  Paige,  440. 

(«)  MeWhorm'  y.  Benson,  Hopk.  Ch.  Rep.  28. 
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accounts,  the  executor  was  justified  in'  employing  an  accountant,  and 
that  the  expense  ought  to  be  allowed  to  the  executor.(i;) 

"  Again,  if  an  executor  pays  an  attorney  for  hia  trouble  and  at- 
tendance in  the  transacting  and  conduct  of  the  testator's  affairs,  he 
ought  to  be  allowed  and  repaid  what  he  so  pays.  But  an  executor  is 
not  entitled  to  be  allowed,  without  question,  tHe  amount  of  the  bill  of 
costs  which  he  has  paid,  bona  jfide,  to  the  solicitor  to  the  trust ;  and 
the  court,  without  regularly  taxing  the   bills,   will  moderate  their 

amount."(«^) 

Where  an  estsi^  is  so  situated  that  legal  advice  is  proper  to  direct 
the  course  of  the  executors,  or  where  they  must  bring  suits  to  recover 
part  of  the  estate,  or  defend  suits  brought  against  them,  counsel  must 
be  employed ;  and  where  they  are  employed  to  obtain  what  is  honestly 
supposed  to  be  the  rights  of  the  estate,  the  estate  ought  to  pay  the 
reasonable  counsel  fees.    But  where  executors  neglect  to  settle  and 
pay,  and  are  sued  by  creditors,  or  cited  by  heirs,  and  employ  counsel  \ 
to  defend  them  in  their  iniquity,  no  counsel  fees  should  come  from  the  i 
estate.     When  heirs  are  asking  from  executors  what  is  unreasonable,  ' 
they  may  defend  against  this,  and  the  heirs  ought  to  bear  the  expense 
of  their  unjust  claim.(a:) 

Where  it  was  considered  that  the  executors  acted  in  good  faith,  and 
for  the  apparent  interest  of  the  estate,  in  bringing  a  suit  in  the  name 
of  a  third  person  under  the  advice  of  counsel,  for  the  purpose,  if  possi- 
ble, of  avoiding  the  forfeiture  of  the  debt  in  case  usury  was  proved, 
that  defence  having  been  set  up,  it  was  held  that  it  was  risht  to  allow 
them  the  whole  costs  of  the  litigation,  although  they  mignt,  perhaps, 
have  been  excused  from  paying  the  defendant's  costs,  if  the  suit  had 
been  brought  in  their  own  names  as  executors.  Where  an  executor 
in  such  a  case  acts  in  good  faith,  under  the  advice  of  counsel,  and  ap- 
parently for  the  interest  of  the  estate  he  represents,  he  ought  not  to  be 
subjected  to  a  personal  loss,  because  the  result  of  his  exertions  was  not 
quite  as  beneficial  tp  the  estate  as  a  different  course  of  proceeding  might 
Have  been.(y) 

Where,  however,  the  executors  employed  a  person  not  authorized  to 
practice  to  foreclose  a  mortgage  due  to  the  estate  of  their  testator,  and 
he  foreclosed  the  same  in  the  name  of  another  person  as  solicitor,  but, 
from  the  ignorance  of  the  person  so  employed  by  the  executors,  the 
mortgage  was  irregularly  forecl(%ied,  so  that  a  part  of  the  debt  was  lost ; 
such  executors,  it  was  considered,  were  answerable  to  the  legatees  for 
the  amount  of  such  loss.(2;) 

Where  an  executor  in  his  accounts  charged  three  items,  amounting 
to  $204  75,  for  the  costs  and  counsel  fees  in  resisting  a  successful 
application  to  the  surrogate  to  compel  the  executor  to  give  security, 
and  two  items,  amounting  to  $119  75,  for  resisting  an  application  to 
the  surrogate  to  compel  the  executor  to  account,  which  application  was 

• 

(v)  Hmdenon  v.  Mclvtr^  3  Madd.  276. 

(tf)  See  Wms.  oa  Exrs.  1686,  and  cages  cited. 

ix)  Case  of  SUrreU^a  Appeal^  2  Pezm.  Rep.  426. 

(V)  CollinB  y.  Hoxit,  9  Paige,  87. 

{%)  Wakemm  y.  Baxkton,  3  Barb.  S«p.  Ct  Bep.  146.  • 
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granted,  and  was  affirmed  with  costs  by  the  chancellor,  on  appeal;  it 
was  held  that,  in  the  first  case,  the  allowance  of  costs  to  the  executor 
was  in  the  discretion  of  the  surrogate;  and  he  not  having  allowed 
costs  for  resisting  the  snccessM  application,  the  executor  was  not  en- 
titled to  charge  them  against  the  estate.  And  the  chancdlor,  as  well 
as  the  surrogate,  having  decided  that  the  execator  was  wrong  in  his 
objections  to  the  application  to  compel  him  to  account,  and  he  having 
been  personally  charged  with  the  costs  of  the  appeal  upon  that  ground, 
it  was  wrong  ta  charge  the  estate  with  the  costs  of  that  unsuccessful 
resistance  of  a  legal  right.(a) 

An  executor  should  be  allowed,  as  against  the  estate,  his  costs  and 

expenses  incurred  in  suits  brought  or  defended  by  him,  in  good  fiuth, 

for  the  benefit  of  the  estate,  and  not  merely  to  enforce  or  defend  his 

own  rights,.(a) 

^      But  he  is  not  entitled  to  chai^  the  estate  with  a  counsel  fee  paid 

I  by  him,  upon  the  final  settlement  of  his  account  before  the  surrogate; 

I  or  for  drawing  up  his  account  in  a  proper  and  legal  form,  on  such  final 

vBettlement.(i) 

This  rule  does  not  conflict  with  the  rule  and  provision  of  the  statute 
by  which  the  surrogate  is  authorized  to  allow  executors  and  adminis* 
trators  "  for  their  actual  and  necessary  expenses,"  which  are  "just  and 
reasonable,"  in  the  management  of  the  estates  committed  to  them ;  such 
as  expenses  already  alluded  to,  incurred  by  them  in  employing  agents 
and  clerks,  where  their  services  are  beneficial  to  such  estates,  and  such 
as  costs  just  mentioned,  paid  in  actions  brought  by  them,  in  good  faith, 
to  recover  debts  supposed  to  be  due  to  their  decedents,  when  the  results 
show  that  different  modes  of  proceeding  would  have  been  more  bene- 
ficial to  parties  interested  in  the  estate.  The  two  rules  harmonize,  and 
are  founded  on  solid  reasons.  It  is  not  often  that  executors  or  admin- 
istrators need  the  services  of  counsel  in  making  final  settlements  of 
their  accounts  before  the  surrogate,  if  they  have  properly  managed  the 
estates  in  their  hands,  and  are  diligent  in  making  such  settlements; 
and  when  they  are  negligent,  or  permit  their  accounts  tD  become  con- 
fused, or  suffer  the  estates  under  tneir  control  to  decrease  unnecessarily, 
they  ought  to  pay  counsel  out  of  their  own  funds,  for  assisting  them 
in  closing  up  their  trusts.  And  the  reasons  are  obvious  which  uphold 
the  rule  which  permits  the  surrogate  to  allow  them  all  actual  and 
necessary  expenses  incurred  by  them,  which  appear  reasonable  and 
just,  in  bringing  and  defending  actions,  in  good  faith,  with  the  ex{)ec- 
tation  of  benefitting  the  estates  under  their  control,  and  in  managing 
such  estates  solely  for  the  benefit  of  those  interested  in  them.(c) 

Executors  or  administrators  are  entitled  to  be  allowed  the  reasonable 
actual  sustenance  of  the  widow  out  of  the  estate  of  her  husband,  du- 
ring her  quarantine.  The  statute  relative  to  "  Estates  in  Dower"  pro- 
vides as  follows : 

Sec.  17.  A  widow  may  tarry  in  the  chief  house  of  her  husband  forty 
days  after  his  death,  whether  her  dower  be  sooner  assigned  to  her  or 

(a)  Hosack  y.  Rogers,  9  Paige,  461. 

{h)  Bvrtis  v.  Dodge^  1  Barb.  Cb.  Rep.  77 ;  WiOcox  y.  SmiUi,  26  Barb.  Sup.  Ct  Bep.  316^  330. 

(c)  See  WiUcdx  y.  SmWi,  26  Barb.  Sup.  CL  Rep.  316,  330-1. 
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not)  without  being  liable  to  any  rent  for  tbe  same  ;  and,  in  the  mean* 
time,  she  shall  have  her  reasonable  sustenance  oat  of  the  estate  of  her 
hasban(i.(cl) 

This  provision  being  general,  it  must  be  construed  to  apply  to  the 
case  of  a  solvent  as  well  as  of  an  insolvent  estate.  But  the  allowance 
is  onljr  intended  to  apply  to  the  sustenance  of  the  widow  herself  No 
provision  is  made  by  law  for  the  maintenance  of  the  children  of  her 
deceased  husband  out  of  an  insolvent  estate,  beyond  the  exempt  arti- 
cles allowed  to  the  widow  for  that  purpose.(c) 

OF  THE  EFFECT  OF  THE  FIKAL  SETTL^MEKT. 

The  above  section,  numbered  65,(/)  defines  the  facts  of  which  the 
settlement  and  allowance  of  the  account  by  the  surrogate,  or  upon 
appeal,  shall  be  deemed  conclusive  evidence  against  all  persons  inter- 
ested in  the  estate  who  have  been  duly  cited. 

It  may  here  be  i^marked  that,  after  a  cause  pending  before  a  surro- 
gate has  been  submitted  to  him  for  decision,  and  the  parties  have  sep- 
arated, it  is  too  late  for  one  of  the  parties  to  withdraw  his  claim.(gr) 

There  has  been  occasion,  at  a  previous  page(A)  of  the  remarks  upon 
the  present  subject,  to  speak  of  the  extent  and  sufficiency  of  the  pro- 
tection afforded  to  the  executor  or  administrator  by  the  settlement  and 
allowance  of  his  accounts  by  the  surrogate,  and  the  conclusiveness  of 
the  proceedings  upon  the  parties  in  interest,  and  attention  was  called 
to  the  section  now  under  consideration.  The  necessity  for  accuracy 
and  diligence  in  ascertaining  the  names  and  residences  of  the  persons 
interested  in  the  estate,  and  in  making  due  service  of  the  citation,  was 
there  adverted  to.  The  practice  with  reference  to  the  appearances  of 
the  parties  before  the  surrogate,  and  on  perfecting  the  appearances  of 
minors  interested  in  the  estate,  was  also  pointed  out.  It  may  now  be 
further  observed,  that  it  is  not  settled  whether  the  sentence  of  the  sur- 
rogate, is  final,  in  the  case  of  in&nts  for  whom  a  guardian  has  not  been 
duly  appointed,  or  of  those  persons  under  disability,  bound  only  by 
publication. (t)  With  regard  to  infants  who  did  not  duly  appear,  or 
were  not  legally  represented  on  the  accounting,  it  was  before  suggested 
that  their  rights  were  not  in  any  way  aflfected  by  the  proceedings ;  but 
the  point  remains  to  be  decided.  As  to  those  persons  under  disabili- 
ties, bound  only  by  publication,  it  is  probable  tnat  the  executor  or  ad- 
ministrator will  always  continue  liable  for  their  claims,  until  they  shall 
be  barred  by  reason  of  staleness,  or  the  application  of  the  rules  pre- 
scribing the  limitations  of  actions. 

The  four  subdivisions  of  the  section  cover  nearly  every  question 
which  can  possibly  be  raised  relative  to  the  account  of  the  executor  or 
administrator,  or  his  proceedings  in  the  administration  of  the  estate. 

(cO  1  R.  S.  U2 ;  3  B.  S.  (5th  ed.)  33. 

(e)  2  R.  S.  83-4;  a  L.  1842,  chap.  157,  p.  194,  sec.  2;  3  R.  S.  (6th  ed.)  170;  Ante,  pp. 
270-1. 

(/)  Ante,  p.  484. 

(^)  Clowes  V.  Van  Antwerp^  4  Barb.  Sup.  Ct.  Rep.  416. 

(h)  Supra,  p.  503. 

(1)  See  KeUeU  v.  BaJthbun^  4  Paige,  102;  Wright  and  others  Y.  TruiteM^  d:c^  1  Hoff.  Cbu 
Rep.  202. 
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With  respect  to  the  first,  it  has  been  held  that  a  party  to  the  aoconnt- 
ing  cannot  oe  permitted,  in  any  subsequent  original  suit  whatever,  to 
object  Against  any  debt  or  legacy  paid  oy  the  executor,  charged  in  his 
final  account,  and  passed  upon  by  the  surro^te.    The  decree  of  the 
surrogate  is  absolute  and  final.    The  remedy  is  an  appeal  to  the  chan- 
cellor.   It  becomes  pleadable  in  every  court,  as  the  final  sentence  and 
judgment  of  a  competent  tribunal  upon  every  matter  which  it  pro* 
fessess  to  decide,  and  which  is  within  the  jurisdiction  of  that  forum. 
To  suppose  that  the  65th  section  is  confined  to  the  mere  &ct  that  the 
payments  have  been  made— dispensipff  only  with  the  preservation  of 
vouchers — seems  to  be  inconsistent  with  the  object  of  tne  statute,  and 
destructive  of  its  utility.    The  clause  in  question  is  ''that  the  final 
settlement  of  the  executor's  accounts,  made  in  the  mode  prescribed, 
shall  be  conclusive  evidence  of  the  following  facts,  and  no  other :     1st 
That  the  charges  made  in  such  account  for  moneys  paid  to  creditors, 
legatees,  next  of  kin,  and  for  necessary  expense^  are  correct:^    This 
phrase  cannot  mean  less  than  this,  that  the  validity  of  a  debt,  and  the 
right  of  a  legatee,  is  as  much  pronounced  correct  as  the  fact  of  his  re- 
ception of  the  money.(j'")    The  other  subdivisions  are  so  fiamed  as  to 
leave  scarcely  any  room  for  a  doubt  as  to  their  construction.    The 
sentence  or  decree  of  a  surrogate,  upon  the  final  accounting  of  an  ad- 
ministrator before  him,  is,  unless  appealed  from,  conclusive  as  to  the 
amount  of  the  personal  estate  with  which  such  administrator  is  charge- 
able up  to  the  lime  of  the  accounting ;  and  it  cannot  be  reviewed  in  a 
collateral  suit.(A) 

But  the  surrogate's  settlement  and  allowance  of  the  executor  or 
administrator's  account  is  not  conclusive  upon  a  creditor  who  does  not 
appear  before  the  surrogate  on  the  accounting,  where  the  executor  or 
administrator  has  already  paid  the  debt  to  another  person  representing 
himself  as  the  owner  of  the  claim,  and  entitled  to  receive  the  amount, 
but  who  had  actually  previously  transferred  the  claim  to  a  bona  Jide 
holder,  who  brought  the  suit,  and  the  surrogate's  decree  awarded  the 
dividend  of  the  estate  due  on  the  claim  to  the  administrator,  as  a  cred- 
itor of  the  estate,  and  such  dividend  was  received  and  retained  by  him 
accordingly.  Thus,  where  the  intestate  died  27th  October,  1842,  and 
at  the  time  of  his  de^th  owed  a  note  dated  March  15th,  1841,  payable 
to  J.  0.  n.  or  bearer,  for  $244  80,  to  be  paid  April  1st,  1843,  with  in- 
terest at  six  per  cent.,  to  be  paid  annually ;  and  J.  0.  H.,  the  payee  of 
the  note,  on  the  1st  May,  1841,  transferred  the  note  to  The  Bank  of 
Poughkeepsie,  in  part  security  for  the  payment  of  certain  of  his  liabil- 
ities to  the  bank,  and  soon  afler  the  grant  of  the  letters  of  administra- 
tion of  the  goods,  &c.,  of  the  intestate,  which  took  place  on  the  Sd  June, 
1843,  the  payee,  in  his  own  name  and  for  his  own  benefit,  presented  to 
the  administrator  a  claim  against  the  estate  of  the  intestate  on  account 
of  this  note  and  other  demands,  and  the  administrator  did  not  contest 
the  claim,  but  admitted  it,  and,  believing  that  J.  O.  H.  was  the  owner 
and  holder  of  the  note,  and  before  any  notice  or  knowledge  of  the 
claims  of  the  bank,  and  in  June,  1844,  advanced  to  J.  0.  H.,  on  ac- 

0)  1  Hofll  ChuRep.  214-16.  {k)  SlOea  v.  Burch^  6  P8ig«,  132. 
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count  of  his  claim,  a  considerable  proportion  in  cash,  and  afterwards 
paid  a  further  sum  upon  an  agreement  with  J.  0.  H.  that  such  a(^vance 
was  to  be  deemed  a  payment  of  his  claim,  and  J.  O.  H.  agreed  to  give 
the  administrator  a  receipt  in  full  for  his  claim  on  the  estate,  and  the 
administrator  and  administratrix  published  the  notice  prescribed  by 
the  statute  for  the  presentation  of  claims,  which  notice  required  sucn 
claims  to  be  exhibited  on  or  before  May  25th,  1845,  but  the  president, 
&c.,  of  the  Bank  of  Poughkeepsie  did  not  present  any  claim,  and  the 
administrator  had  no  notice  or  knowledge  of  their  claim  until  January, 
1846,  and  the  administrator  and  administratrix,  on  the  2d  June,  1845, 
took  out  a  citation  requiring  the  creditors  and  next  of  kin  of  the  intes- 
tate to  appear  before  the  surrogate  on  the  29th  of  July,  1845,  to  attend 
the  final  settlement  of  their  accounts,  which  citation  was  duly  issued, 
published,  and  served  in  such  manner  as  the  law  directs,(Q  and  on  the 
29th  July,  1845,  the  surrogate  made  a  decree  reciting  the  citation  and 
return  thereof  with  affidavits  of  the  service  duly  verified,  and  that 
none  of  the  creditors  or  next  of  kin  appeared  to  oppose,  and  further 
recited  that  the  claims  presented  amounted  to  $2,615  17,  specifying 
them,  including  J.  0.  H.,  $320  35,  and  directed  that,  to  the  creditors 
of  the  deceased,  the  administrator  and  administratrix  should  pay  rata- 
bly at  the  rate  of  sixty  cents  on  the  dollar  in  sixty  days  from  the  date 
of  the  decree,  and  J.  O.  H.  attended  on  the  final  accounting,  and  ad- 
mitted payment  to  him  of  his  claim  by  the  administrator,  and  the 
amount  was  credited  in  the  final  account  as  a  claim  of  the  administrator 
against  the  estate,  J.  O.  H.  stating  that  the  note  had  been  mislaid  so 
that  he  could  not  produce  it,  and  it  appeared  that  the  said  sum  of 
$320  35,  awarded  to  the  administrator,  as  due  to  him  as  a  creditor  of 
the  estate,  was  so  awarded  on  account  of  the  same  promissory  note  then 
held  by  the  Bank  of  Poughkeepsie,  and  that  sixty  cents  on  the  dollar 
upon  the  said  claim  was  received  by  him  accordingly  ;  it  was  held,  in 
a  suit  by  the  Bank  of  Poughkeepsie  against  the  administrator  to  re- 
cover the  money  so  retained,  that  the  payment  by  the  administrator  of 
the  amount  of  the  note  to  the  payee,  was  a  payment  in  his  own  wrong ; 
that  the  non-production  of  the  note  by  the  payee  was  of  itself  evidence 
of  his  want  of  right ;  that  the  surrogate's  decree  was  not  conclusive 
against  the  plaintiff  that  the  defendant  was  entitled  to  the  money ; 
that  the  amount  retained  by  the  administrator  under  the  decree  on 
account  of  the  note,  was  held  by  him  for  the  plaintiffs'  use  at  their 
election ;  and  that  they  had  a  right  to  proceed  against  the  defendant 
for  the  money,  as  received  to  their  use,  or  to  proceed  against  the  estate 
for  the  amount  of  the  note.(^) 

Again,  the  account  provided  for  by  the  statute,  though  termed  a  final 
accx>unt,  and  the  settlement  thereof,  though  also  termed  final,  are  not 
in  any  broad  sense  possessed  of  that  character.  Their  finality  is  lim- 
ited to  the  particulars  enumerated  in  the  four  subdivisions  alluded  to 
of  the  above  section  sixty -five ;  and  even  as  to  those  particulars,  they 
are  final  only  as  to  such  persons  as  were  notified  in  the  particular  man* 

(Z)  How  service  came  to  be  made  upon  the  bank  when  the  administrator  had  no  notice  or 
knowledge  of  their  claim  until  the  Janoary  following,  is  not  quite  clear, 
(m)  The  I^esidgni^  dkc^  of  the  Bank  of  Foughkequie  agst  Hasbrouckf  2  Seld.  216. 
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ner  required  by  the  statate.  The  executor  or  adminifltarator,  on  the  ac- 
counting, gets  no  adjudication  that  no  other  aasets  are  chargeable  to 
him,  as  having  been  receiyed,  than  those  which  are  stated  to  have  been 
received.  He  maj  still  be  charged  for  not  collecting  debts  collectable^ 
and  not  stated  in  the  account,  and  with  interest  on  both  these  classes  of 
charges ;  and  it  is  quite  obvious  that,  besides  these,  and  probably  other 
matters  relating  to  the  time  prior  to  the  settlement  of  the  accounts,  the 
executor  may  discover,  and  be  able  to  get  possession  of  assets,  the  ex- 
istence of  which  was  unknown  at  the  time  of  the  settlement,  and  that, 
as  to  all  these,  his  duties  and  the  rights  of  creditors  and  others  interested 
in  the  estate  of  the  deceased,  remain  unaltered  by  th^se  proceedings 
upon  the  so-called  final  accounting.(n) 

The  66th  section  of  the  act  formerly  provided  that  the  65th  section 
shall  not  extend  to  any  case  where  an  executor  was  liable  to  account 
to  a  court  of  equity,  by  reason  of  any  trust  expressly  created  by  any 
last  will  or  testament.  This  section,  it  was  considered,  could  apply 
only  to  the  few  permitted  cases  of  express  trasts.(o)  In  England,  it  is 
saia,  in  respect  to  their  ecclesiastical  courts,  where  there  is  anything  in 
the  nature  of  a  trust  to  be  executed^  an  injunction  or  prohibition  will 
go;  for  the  Ecclesiastical  Court  has  no  jurisdiction  over  trusts.  Thus, 
the  Court  of  Chancery  will  grant  an  injunction  to  stay  the  proceedings 
in  the  spiritual  court,  where  a  sum  of  money  is  given  to  a  trustee  upon 
trust  for  a  l^atee,  and  he  sues  for  payment  into  his  own  hands.  So, 
if  a  sum  of  money  is  left  to  an  executor  in  trust,  the  spiritual  court 
cannot  entertain  a  suit  against  him  at  the  instance  of  Xhecesitdque  trust 
But  where  there  is  the  bare  duty  of  an  executor  to  be  performed,  and 
there  is  no  trust  but  what  belongs  to  all  executorships,  in  such  a  case, 
it  should  seem,  no  injunction  can  be  obtained  to  restrain  proceedings 
in  the  Ecclesiastical  Court  against  the  executor,  to  enforce  the  perform- 
ance of  that  trust.  Thus,  in  Orignion  v.  Orignwny{p)  a  sum  of  money 
was  left  to  executors,  in  trust,  to  invest  and  pay  the  interest  to  A.  for 
life,  and  after  A.'s  death  to  divide  the  principal  among  his  issue  on 
their  respectively  attaining  the  age  of  twenty-one,  with  benefit  of  sur- 
vivorship till  that  age ;  A.  died ;  his  only  three  children  attained  their 
majority,  and  the  shares  of  two  of  them  were  paid  over :  and  Sir  John 
NicoU  held  that  the  Prerogative  Court  ought  to  proceed  against  the 
executor,  to  enforce  payment  of  the  share  of  the  third ;  the  learned 
judge  considering  that  the  character  of  trustee  was  at  an  end,  and  that 
of  executor  alone  was  subsisting.(g) 

Whether,  previous  to  the  amendment  of  1850,(r>  executors  clothed 
with  a  testamentary  trust  might  not  avail  themselves  of  the  general 
provisions  of  the  statute  relative  to  the  final  settlement  of  an  executor's 
accounts,  is  not  any  longer  a  question  necessary  to  be  discussed,  since 
any  doubt  which  might  nave  existed  on  that  point  has  been  removed 
by  the  act  of  1850.  By  the  terms  of  that  law,  any  trustee  created  by 
any  last  will  or  testament,  or  appointed  by  any  competent  authority  .to 


(n)  Bank  of  Poughkeqpsit  agsL  Hcu^frcuck^  2  Seld.  216,  per  Johnaoxi,  J. 

(o)  Wrighi  and  others  t.  Jhuteea  of  Methodist  I^naoopal  Ckm-chf  I  Ho£  Gb.  Rep.  202, 216. 

)  "1  Hagg.  636."  (g)  Wmg.  (m  Ezn.  187t. 

r)  &  L.  1860,  687 ;  3  R.  &  (6th  ed.)  181 ;  Supra,  p.  486. 
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execute  any  trust  created  by  will,  or  any  executor  or  administrator 
with  the  will  annexed  authorized  to  execute  such  trust,  may,  from 
time  to  time,  render  and  finally  settle  his  accounts  before  the  surrogate, 
in  the  manner  provided  for  the  final  settlement  of  the  accounts  01  ex- 
ecutors and  administrators.  And,  by  law,  executors  may  have  a  final 
settlement  of  their  accounts  at  their  own  instance,  and  though  not  cited 
by  persons  interested.  This  privilege  is  therefore  extended  to  testa- 
mentary trustees.(5) 

The  statute,  as  has  heretofore  appeared,(i)  provides  that  preference 
may  be  given  by  the  surrogate  to  rents  due  or  accruing  upon  leases- 
held  by  the  testator  or  intestate  at  the  time  of  his  death,  over  debts  of 
the  fourth  class,  whenever  it  shall  be  made  to  appear,  to  his  satisfaction, 
that  such  preference  will  benefit  the  estate  of  the  testator  or  intestate. 
The  preference  thus  authorized  may  be  given  by  the  surrogate  in  his 
decree  on  the  final  accounting  of  the  executor  or  administrator.(u) 

By  the  above  section,  numbered  71,  the  surrogate  is  authorized,  on 
the  nnal  settlement  and  allowance  of  the  executor  or  administrator's 
account,  to  decree  payment  and  distribution  of  any  portion  of  the  estate 
which  may  remain  to  be  paid  and  distributed,  and  to  settle  and  deter- 
mine all  questions  concerning  any  debt,  claim,  legacy,  bequest  or  dis- 
tributive share ;  to  whom  this  same  shall  be  payable,  and  the  sum  to 
be  paid  to  each  person. 

The  decree  of  the  surrogate  under  this  section  of  the  statute,  direct- 
ing the  payment  and  distribution  of  the  fund  in  the  hands  of  an  execu- 
tor or  administrator  is  not  only,  as  has  been  already  observed,(t;)  not 
conclusive  upon  any  partv  interested  in  the  estate  not  served  with  the 
citation  to  attend  the  final  accounting  of  the  executor  or  administrator, 
but  it  is  not  in  aU  cases  conclusive  upon  the  parties  in  interest  served 
with  the  citation,  who  do  not  appear  in  the  proceeding  or  attend  upon 
the  accounting.  The  general  object  of  the  sixth  chapter  of  the  second 
part  of  the  Bevised  Statutes,  which  embraces  the  provision  in  question, 
is  to  insure  the  speedy  administration  of  the  estates  of  deceased  per- 
sons^ adequate  facility  of  enforcement  to  the  rights  of  claimants  against 
the  estate,  and  adequate  protection  to  executors  and  administrators 
against  claimants  upon  the  estates  of  which  they  are  the  representatives. 
It  is  these  two  classes  of  interests  with  which  the  chapter  is  particularly 
concerned,  and  with  reference  to  them  its  provisions  are  in  the  main  to 
be  expounded.  The  rights  of  claimants  inter  aeae^  except  in  ao  far  as 
the  determi^iation  of  those  rights  is  necessary  to  the  fixing  of  the  rights 
of  the  two  classes  specified,  9x0  not  within  the  general  purview  of  the 
chapter.  The  final  settlement  and  distribution  under  the  statute  are 
maae  on  the  motion  of  the  executor  or  administrator,  and  are  intended 
for  his  protection  in  the  administration  of  the  estate.  That  is  their 
primary  purpose,  and  contests  between  creditors,  so  &x  as  they  arise 
and  are  necessary  to  be  disposed  of  in  order  that  this  protection  may 
be  given  to  the  executor  or  administrator,  must  be  disposed  oi^  and 

(«)  Ohomr  Y.EoO&if,  2  Bcad£  Sarr.  Bep.  891. 

m  a  R.  a  S?;  3  B.  &  (6th  ed.)  1*74;  Anie,  p.  S18. 

]u)  Eimy  y.  SfnUhi  1  Barb.  Sap.  Ot.  Bep.  372.    See  <mU,  p.  318. 

>)  Ante,  pp.  484^  503. 
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sach  dispofiitaon  -will  be  oondnsiye  upon  the  parties  to  ihem.    In  the 
case  of  a  creditor,  howeyer,  who  does  not  appear,  notwithstanding  his 
&ilure  to  appear  he  retains  his  whole  claim  upon  the  estate,  although 
he  loses  his  right  to  the  particular  fund,  and  an  actoal  distribotion 
made  by  the  executor  or  administrator,  pursuant  to  the  decree,  will  be 
"protected.    As,  therefore,  a  creditor's  demand  is  not  barred  bj  anj 
determination  of  the  surrogate  under  the  section  in  question,  unless  hd 
appears  and  his  claim  comes  thus  directly  in  contest,  in  the  absence  of 
an  appearance  by  any  particular  creditor  any  determination  of  the  sur- 
rogate as  to  the  payment  or  non-payment  of  a  particular  demand,  would 
be  a  determination  between  the  estate  and  the  person  presenting  the 
demand,  and  not  between  that  person  and  all  the  other  creditors,  as 
well  as  the  estate.    Accordingly,  where  the  person  presenting  the  daim 
against  the  estate  to  the  administrators,  upon  a  promissory  note  made 
by  the  intestate,  had  previoasly  passed  the  note  to  a  bank,  but  had 
received  from  one  of  tne  administrators  the  full  dividend  and  pro  rata 
share  payable  on  the  note  out  of  the  estate  of  the  intestate,  and  the 
administraiors  knew  nothing  of  the  actual  ownership  of  the  note  by 
the  bank,  but,  upon  the  final  accounting  of  the  administrators  before 
the  surrogate,  the  bank,  as  well  as  the  person  to  whom  the  dividend  on 
the  note  nad  been  paid,  was  made  a  party  to  the  proceeding,  but  the 
bank  did  not  appear  upon  the  accounting,  and  the  surrogate  decreed 
the  payment  to  the  person  presenting  the  claim  of  the  dividend  due 
on  the  note  which  had  already  been  paid,  and  the  amount  was  credited 
in  the  final  account  as  a  claim  of  the  administrator  against  the  estate ; 
it  was  held  that  the  decree  was  not  conclusive  as  to  the  rights  of  the  ' 
bank,  and  that  the  bank  could  recover  fix)m  the  administrator  the 
amount  of  the  dividend  awarded  upon  the  note.(ti;) 

The  surrogate,  upon  the  settlement  of  the  account  of  an  executor  or 
administrator  before  him,  has  jurisdiction  to  examine  and  decide  upon 
all  claims  between  such  executor  or  administrator  and  the  estate  of  the 
decedent,  whether  such  claims  are  legal  or  equitable;  so  as  to  make  a 
final  settlement  and  distribution  of  the  estate,  according  to  tiie  rights 
of  the  several  parties  interested  therein.(x) 

In  Qa/rdner^  adminisircUrix  with  the  wiu  annexed^  Ac.  v.  Qurdner  and 
others^ij/)  where  the  administratrix  had  been  charged,  on  the  settlement 
of  her  accounts  before  the  surrogate,  with  the  sum  of  $2,000,  received 
by  her  from  her  husband's  property  in  his  lifetime,  and  invested  in 
improvements  on,  and  the  purchase  of  lots  for  her  separate  estate.;  the 
chancellor,  on  appeal,  said,  '^  Neither  do  I  see  any  objection  in  tiiis 
case  to  the  jurisdiction  of  the  surrogate  to  examine  and  decide  upon  the 

ifo)  President^  &Cf  of  Sank  of  Poughkeqtsie  agst  Easlroudij  2  Seld.  216. 

(x)  7  Paige,  691.  Where  S.  bequeathed  his  peiBon^l  estate  to  his  son  J.  W.  &,  and  made 
L.  executor  of  his  will,  and  the  son  subsequently  died,  having  preyiousljr  appointed  L.  and 
three  other  persons  his  executors;  it  was  held,  on  an  accounting  of  L.  as  executor  of  &, 
before  the  surrogate,  that  the  amount  which  should  be  found  in  his  hands  belonging  to  the 
estate  of  J.  W.  S.,  as  the  legatee  of  S.,  his  father,  would  be  assets  in  the  hands  of  L.  as  one 
of  the  executors  of  the  son.  But  the  surrogate,  it  seems,  after  the  account  of  L.,  as  execu- 
tor of  the  &ther,  had  been  rendered  and  settled,  would  not  be  authorized  to  decree  pajmeint 
to  his  co-executora^  under  the  will  of  the  son,  of  the  balance  found  due  fW>m  him,  as  the  ex- 
ecutor of  the  father,  to  the  estate  of  the  son.    SmUh  y.  LawrMoe,  11  Paige,  206. 

(y)  7  Paige,  112. 
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validity  of  a  claim  against  the  administratrix  in  favor  of  the  estate,  for 
the  purpose  of  determining  what  portion  of  the  estate  she  shall  be  per- 
mitted to  retain  as  one  of  the  residuary  legatees.  If  a  debt  claimed  to 
be  due  cannot  thus  be  ascertained,  it  will  follow,  of  course,  that  a  bill 
in  chancery  must  be  filed  in  every  such  case ;  as  the  administrator  or 
executor  cannot  sue  himsel£  And  yet  there  are  many  cases  in  which 
the  debt  claimed  to  be  due  from  the  executor  or  administrator  is  beneath 
the  jurisdiction  of  the  Court  of  Chancery.  The  object  of  the  legisla- 
ture, in  the  last  revision  of  the  laws,  was  to  give  to  the  surrogate  a 
complete  jurisdiction  to  do  justice  between  the  parties,  upon  an  executor 
or  administrator's  being  cited  to  account.  And  where  such  executor 
or  administrator  accepts  the  office,  he  cannot  object  to  that  mode  of 
deciding  the  question  whether  he  is  not  himself  a  debtor  to  the  estate 
of  which  he  has  assumed  the  management.  Whether  the  sureties  of 
the  administrator  can  be  made  liable  for  a  balance  found  due  from  the 
administrator  to  the  decedent  in  his  lifetime,  is  a  question  which  cannot 
arise  in  this  case.  That  an  executor  or  administrator  cannot  be  ex- 
cused from  his  personal  liability  for  the  debt  due  to  the  est^,  whether 
the  claim  against  him  is  a  legal  or  an  equitable  one,  is  perfectly  clear. 
And  I  am  satisfied  that  the  Surrogate's  Court  has  jurisdiction  to  deter- 
mine the  question  of  such  liability,  where  the  alleged  debtor  is  cited  to 
account  before  that  court  for  the  administration  of  the  estate ;  especially 
where  he  is  entitled  to  a  distributive  share  of  the  fund, which  may  be 
found  due  upon  such  accounting." 

In  a  court  of  law,  one  executor  or  administrator  cannot  sue  his  co- 
executor  or  administrator,  to  recover  a  debt  due  from  the  latter  to  the 
estate  of  the  testator  or  intestate.  But  the  Surrogate's  Court  or  a  court 
of  equity,  upon  the  application  of  an  executor  against  his  co-executor, 
can  settle  the  question  as  to  the  fact  of  the  indebtedness  of  the  latter  to 
the  estate  of  which  he  is  one  of  the  executors,  and  the  amount  of  such 
indebtedness,  without  divesting  the  defendant  of  the  possesion  of  the 
fund  due  from  him  to  the  estate  which  is  represented  by  both  parties 
to  the  proceeding  or  suit;  and,  when  the  amount  of  the  defendant's  in- 
debtedness is  ascertained,  the  court  can  direct  such  disposition  of  the 
fund  due  from  the  defendant  as  justice  and  equity  may  require.(2) 

So,  although  a  surrogate  has  not  jurisdiction  to  call  tne  personal 
representatives  of  a  deceased  executor  to  account  before  him  as  the 
representatives  of  the  first  testator,  when  none  of  the  effects  of  such 
testator  came  to  their  hands  in  that  character,  yet,  upon  the  application 
of  a  person  who,  as  a  legatee  or  distributee  of  the  first  testator,  is  a 
creditor  of  the  deceased  executor,  the  surrogate  has  authority  to  call 
the  representatives  of  the  latter  to  account  for  the  estate  of  their  own 
testator  or  intestate ;  and,  upon  such  accounting,  the  surrogate  is  author- 
ized to  liquidate  and  determine  the  amount  of  the  claim  against  the  estate 
of  the  testator  or  intestate,  as  the  representative  of  the  first  testator.(a) 

In  Payne  v.  iI(Uihews,{b)  where  the  testator  had  been  a  member  of  a 
partnership  firm,  and  the  partnership  had  been  dissolved  previous  to 
nis  death,  at  which  time  he  owed  the  firm  a  large  amount ;  and  the 

(s)  Smith  r.  Lawrtnce,  11  Paige,  206.   See,  also,  Wuris  y.  Jenkins,  1 1  Barb.  Sup.  Ct.  R.  546. 
(a)  Dakin  v.  Dmming,  6  Paige,  95.  (6)  6  Paige,  21. 
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surviying  partner  since  tliat  time  had  been  obliged  to  pay  yeiy  large 
sums  to  the  partnership  creditors  ont  of  his  own  ])riyate  fiinds,  it  was 
stated  that  the  balance  due  firom  the  decedent  to  his  sorviying  partner 
on  account  of  the  partnership  transactions,  after  the  payment  of  the 
partnership  debts  and  the  appropriation  of  all  the  co-partnership  effects 
to  equalize  the  balances  between  them,  was  an  unliquidated  demand 
of  the  fourth  dass  against  the  decedent  at  the  time  of  his  death ;  and 
that  the  surrogate  was  competent,  upon  the  settlement  and  disiribntion 
of  the  estate,  to  liquidate  such  demand.(«:) 

With  respect  to  claims  against  the  estate  of  a  deceased  person, 
arising  out  of  a  partnership  of  which  he  was  a  member,  the  general 
rule  prescribed  by  the  statute  regulating  the  payment  of  debt8,((^  estab- 
lishing an  equality  among  all  claims  include  in  the  fourth  class,  "  re- 
cognizances, bonds,  sealed  instruments,  notes,  bills,  and  unliauidated 
demands  and  accounts,"  owing  by  the  testator  or  intestate,  does  not 
apyly  either  to  claims  of  creditors  of  the  partnership,  or  to  the  claims 
of  the  suryiying  members  of  the  firm  against  the  estate  of  the  deceased 
partner.  It  is  a  settled  rule  of  equity  that,  in  marshalling  the  assets 
of  a  deceased  partner,  the  partnership  property  is  to  be  first  applied  to 
the  payment  of  partnership  debts,  and  that  until  such  debts  are  all  paid 
no  creditor  of  the  indiyidval  partner  is  entitled  to  any  share  in  the 
assets  of  the  partnership.  Also,  that  the  separate  creditors  of  the  de- 
ceased partner  are  entitled  to  priority  oyer  the  creditors  of  the  partner- 
ship, in  respect  to  the  separate  estate  of  the  deceased  partner.(«)  It  is 
equally  well  settled  that  the  partnership  effects  are  liable  to  each 
member  of  the  firm,  for  the  purpose  of  equalizing  and  adjusting  their 
claims  in  relation  to  the  partnership  ftmd.  That  the  claim  of  one 
member  of  a  firm  upon  the  firm,  arising  out  of  partnership  transac- 
tions, such  as  the  payment  of  partnership  debts,  inyestment  of  more 
than  his  share  of  capital,  &c.,  entitles  such  partner  to  priority  in  the 
distribution  of  the  partnership  funds,  over  a  creditor  of  an  individual 
partner.  In  such  case  the  member  of  the  firm  paying  the  debts,  or  in- 
vesting more  than  his  share  of  the  capital,  becomes  a  creditor  of  the 
firm.  And  by  the  same  rule  of  reciprocity,  a  creditor  of  an  individual 
member  of  the  partnership  is  entitled  to  preference,  as  regards  the  sep- 
arate property  of  such  partner,  over  such  creditor  of  the  nrm.(/) 

The  provisions  of  the  Revised  Statutes  regulating  the  payment  of 
the  debts  of  a  deceased  person,  have  not  in  any  way  abrogated  or  va- 
ried these  settled  rules  and  principles.  The  statute  provides  for  the 
payment  of  **the  debts  of  the  deceased,"  dividing  them  into  four 
classes,  and  no  violence  is  done  to  its  language  by  understanding  its 
provisions  as  subject  to  the  rules  in  equity  which  have  been  mentioned 
m  relation  to  the  marshalling  of  the  assets  of  deceased  partners,  and  of 
the  partnership  estate.    The  rules  referred  to  have  been  considered  in 

(c)  See,  alflo^  SdUi^  aue,  4  Abbott  Prac.  Bep.  272. 

(d)  2  R.  a  87 ;  3  R.  S.  (5th  ed.)  174 ;  Ante,  p.  312. 

(e)  "  Payne  y.  MaWiews,  6  Paige,  20;  Buehan  y.  Sumner,  S  Barb.  Ch.  Bep.  197  ;  Story  on 
Part.,  sees.  36^-4-5-^ ;  Story's  Eq.  Jnr^  sea  675 ;  /ocfcMm  v.  CbmeB,  1  Sandfl  Gh.  Rep.  348 ; 
Kent's  Oonun.  (3d  ed.)  264-6. 

(/)  "  Buehan  y.  Sumner,  2  Barb.  Ch.  Rep.  197 ;  Taylory.  FkUi»,  4  ye8ey,396;  &Bpark 
King,  17  id.  115;  NiehoU  y.  Mumford,  4  Johna  Ch.  Rep.  522.** 
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force  as  much  since  the  Bevised  Statutes  took  effect  as  before.  They 
are  rules  of  equity  which  were  never  intended  to  be  disturbed  or 
affected  by  the  statute.  Accordingly,  in  Kirby  and  Bobbins  v.  Carpen- 
ter and  oAers,(g)  it  was  held,  on  the  distribution  of  an  insolvent  estate 
by  a  surrogate,  that  debts  owing  by  the  decedent,  as  a  member  of  a  co- 
partnership, should  not  be  placed  by  the  surrogate  on  a  par  or  in  the 
same  class  with  debts  owing  by  the  decedent  individually,  but  should 
be  postponed  until  the  individual  debts  of  the  decedent  were  paid;  and 
that  the  circumstance  that  one  of  the  surviving  partners  of  the  firm 
had  paid  more  than  his  share  of  the  debts  of  the  concern,  and  had  thus 
become  a  creditor  of  the  firm,  did  not  entitle  him  to  payment  of  such 
excess  until  all  the  individual  debts  of  the  decedent  had  been  paid. 

In  Stiles  and  others  v.  Burch,{h)  it  was  held  that  the  surrogate,  upon 
the  accounting  of  an  administrator  before  him,  has  jurisdiction  to  de- 
clare the  sale  of  a  chattel  interest  in  land,  which  has  been  bid  in  by  the 
administrator  for  his  own  benefit,  void ;  and  to  charge  him  with  the 
full  value  of  the  premises  at  the  time  of  such  sale,  with  interest,  or  with 
the  present  value  and  the  net  income  of  the  property  from  the  time  of 
the  sale. 

So  the  surrogate  may,  upon  the  accounting  of  an  executor  or  admin- 
istrator, determine  the  validity  of  an  allegea  donatio  mortis  causa.  In 
a  case  where  the  alleged  gift  was  of  certain  bonds  held  by  the  testator, 
and  where  this  point  was  disputed,  the  learned  surrogate  of  the  county 
of  New  York  made  the  following  observations  upon  the  question : 

"The  jurisdiction  of  the  surrogate  to  try  this  question  has  been 
questioned  by  the  counsel  of  the  donee.  The  surrogate  has  jurisdic- 
tion to  try  every  question  necessary  to  the  settlement  of  the  accounts 
of  the  executor.  It  is  competent  for  the  legatees,  on  the  accounting  of 
the  executor,  to  produce  evidence  to  charge  him  with  more  assets  than 
he  acknowledges  in  his  accounts  to  have  received.  They  may  prove 
the  testator  had  assets  which  the  executor  should  have  collected,  or 
which  he  has  received  and  not  brought  into  his  accounts.  In  the  pres- 
ent case,  the  legatees  assumed  the  last  position.  They  sought  to  charge 
the  executor  with  the  amount  of  these  bonds,  and  showed  the  bonds 
had  belonged  to  the  testator  in  his  lifetime,  and  that  the  executor  had 
admitted  they  were  in  the  possession  of  the  testator  at  the  time  of  his 
death.  Had  the  case  stopped  there,  it  would  have  been  my  duty  to 
have  charged  the  executor  with  the  amount  of  the  bonds.  But  he  sets 
up  a  gift  by  the  testator ;  and,  in  order  to  decide  whether  he  is  liable 
or  not  for  the  bonds,  the  question  of  gift  must  be  determined.  The 
executor  himself  raised  this  point  to  exonerate  himself  from  liability ; 
and  it  is  necessary  to  decide  it  in  order  to  settle  his  accounts  and  mak:e 
a  final  decree  for  the  distribution  of  the  estate.  If  an  executor  can 
retain  assets  on  the  plea  of  a  gift  causa  mortis,  and  then  successfully 
impeach  the  surrogate's  jurisdiction  to  inquire  into  the  validity  of  this 
plea,  the  power  of  this  court  in  respect  to  the  settlement  of  accounts 
and  the  adjustment  of  estates  is  at  an  end. 

(g)  7  Barb.  Sup.  Ct  Rep.  373.    The  above  observations  on  the  subject  under  considera- 
tion are  mainly  taken  from  the  able  and  lucid  opinion  of  Mr.  Justice  Welles  in  this  case. 
{h)  5  Paige,  132. 
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^  I  am  veTj  clear  that  this  objectioa  is  not  tenable,  and  must  there- 
fore decree  distribation,  in  accordance  with  the  condnsion  to  which  I 
have  arrived  respecting  the  revocation  of  the  donation  by  the  testator 
before  his  decease."(i) 

Bat  the  surrogate,  under  the  section  of  the  statute  now  under  con- 
sideration, nor  under  the  18th  section  of  the  act  relative  to  "  the  rights 
and  liabilities  of  executors  and  admimstrators^''^/ )  providing  that  the 
surrogate  shall  have  power,  upon  the  application  of  a  creditor,  to  de- 
cree the  payment  of  any  debt,  or  a  proportional  part  thereof  against 
an  executor  or  administrator  at  any  time  after  six  months  shall  have 
elapsed  from  the  granting  the  letters  testamentary  or  of  administration, 
heretofore  repeatedly  referred  to,(A;)  has  not  jurisdiction  to  determine 
the  validity  of  and  amount  due  upon  a  claim  brought  bv  a  creditor 
against  the  estate  of  a  deceased  person,  and  disputed  by  the  executor 
or  administrator.  This  point  has  been  the  subject  of  considerable  dis- 
cussion, and  seemingly  of  conflicting  decisions  ;(Z)  but  the  Supreme 
Court  having,  in  three  several  cases  at  general  term,  in  different  parts 
of  the  state,  determined  that  where  the  statute  speaks  of  the  rights  of 
a  creditor  to  call  for  an  account,  and  gives  the  power  to  the  surrogate 
to  decree  the  payment  of  a  debt  or  any  part  of  it,  it  must  be  under- 
stood to  apply  to  undisputed  debts,(m)  and  that  a  surrogate  has  no 
power  to  try  or  decide  upon  the  validity  and  amount  of  a  claim  against 
an  estate,  upon  the  petition  of  a  creditor  praying  for  a  decree  directing 
its  payment,  when  such  claim  is  disputed  by  the  executor  or  adminis- 
trator, and  the  right  of  the  surrogate  to  make  such  a  determination  is 
denied  ;(n)  the  question  may  now  be  regarded  as  settled,  that  the  sur- 
rogate has  not  jurisdiction  in  the  premises.(o) 

It  is  not,  however,  to  be  supposed  that  the  jurisdiction  conferred 
upon  the  surrogate  by  the  provisions  of  the  statutes  under  examination, 
is  to  be  defeated  by  a  mere  allegation  on  the  part  of.  the  executor  or 
administrator  that  the  claim  which  he  is  callea  upon  to  answer  is  dis- 
puted. The  doctrine  of  the  chancellor  in  KiM  v.  Chupman^{p)  as  un- 
derstood by  Mr.  Justice  Harris  in  Magee  v.  Vedder^ig)  is  probably  a 
just  exposition  of  these  provisions,  and  affords  a  correct  view  of  the 
jurisdiction  of  the  surrogate  in  the  premises.  When  an  executor  or 
administrator  is  ordered,  under  the  18th  section  of  the  statute,(r)  to 
ehow  cause  before  the  surrogate  why  he  should  not  pay  a  debt  of  the 

U)  Merchant  v.  Merchant,  2  Bradf.  Sarr.  Bep.  432. 

(J)  2  R.  S.  113;  3  R.  S.  (6th  ed.)  201.  (Jk)  Ante,  pp.  356,  3^1,  373,  ei  teq. 

(i)  See  many  of  the  cases  collected  in  note  (s)  ante,  p.  378.  For  other  cases  see  EUel  r. 
Fa2^,  2  BradC  Surr.  Rep.  287 ;  BowenY.Bowen,l±S3S',  Babeodey,  L(Bi8,^i±nS]  MWa 
v.  Thwsby,  11  How.  Prac.  Rep.  126;  S.  C,  2  Abbott's  Prac  Rep.  432;  SeUis'  case,  4  id. 
272.    See,  also,  Elwood  v.  Deifendorf,  per  Paige,  J.,  6  Barb.  Sup.  CL  Rep.  398,  407. 

ifn)  Disoeway  v.  Bank  of  WaehingUm,  24  Barb.  Sup.  Ct  Rep.  60,  66. 

(n)  Ma^ee  t.  Vedder,  6  Barb.  Sup.  Gt.  Rep.  352 ;  Andrewt  t.  Wallace,  29  id.  350 ;  S.  0, 
nomine  Andrews  y.  WaUege,  17  How.  Prac  Rep.  263 ;  10  Abbott's  Prac.  Rep.  426.  See^ 
also,  Wilson  ▼.  The  Baptist  Education  Society,  10  Barb.  Sup.  Ct.  Rep.  308. 

(o)  Considerable  space  is  appropriated  to  the  examination  of  the  cases  upon  this  question 
in  the  second  edition  of  this  publication.  See  pages  507  to  521.  As  the  question  is  no 
longer  an  open  one,  that  discussion  is  omitted  in  the  present  edition. 

(p)  2  Barb.  Oh.  Rep.  414.  (q)  6  Barb.  Sup.  Ct.  Rep.  362. 

(r)  2  R.  S.  116 ;  3  R.  S.  (5th  ed.)  201;  Ante,  pp.  356,  373. 
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decedent,  or  when,  on  a  final  accounting  by  an  executor  or  adminis- 
trator, it  appears  that  there  is  a  debt  remaining  impaid,  it  will  not  be 
sufficient,  to  prevent  the  surrogate  from  decreeing  the  payment  of  such 
debt,  for  the  executor  or  administrator  merely  to  allege  that  he  disputes 
such  debt.  If  it  appear  that  the  claim  has  been  established  by  the 
judgment  orNdecree  of  a  competent  court,  and  the  administrator  does 
not  allege  payment,  the  claimant,  notwithstanding  the  alleged  dispute, 
is  entitled  to  an  order  for  payment.  If  the  claim  has  not  been  estab- 
lished, but  is  sworn  to  on  the  part  of  the  creditor,  the  executor  or  ad- 
ministrator must  show  that  in  good  &ith  there  exists  some  question, 
either  of  law  or  hct,  affecting  the  validity  or  amount  of  the  claim. 
Upon  this  being  shown,  the  jurisdiction  of  the  surrogate  probably 
ceases.  It  is  not  within  the  scope  of  his  authority  to  determine  as  to 
the  sufficiency  of  the  grounds  upon  which  such  question  is  taken,  or  to 
do  anything  further  in  the  case  than  to  decide  wnether  it  is  raised  by 
the  executor  or  administrator  in  good  faith.  Such,  it  is  submitted,  in 
view  of  the  provisions  of  the  statute,  and  the  cases  which  have  been 
quoted,  is  the  condition  of  the  surrogate's  jurisdiction  in  respect  to 
claims  against  the  estates  of  deceased  persons. 

It  is  plain,  however,  that,  with  the  exception  of  determining  the  va- 
lidity  and  amount  of  a  disputed  debt  due  from  the  decedent  to  a  credi- 
tor, all  other  questions  relating  to  claims  are  within  the  jurisdiction  of 
the  surrogate.  The  share  to  be  appropriated  to  every  admitted  or 
established  claim  is  to  be  decided.  Creditors  whose  claims  have  been 
admitted,  or  who  have  recovered  judgments  against  the  executor  or 
administrator,  are,  if  there  be  sufficient  assets,  to  be  decreed  payment 
in  full,  or,  if  there  be  a  deficiency,  are  to  be  decreed  payment  in  the 
order  and  proportion  prescribed  by  the  statute  regulating  the  payment 
of  the  debts.(5)  If  the  executor  or  administrator  has  been  ordered  to 
account  on  the  application  of  a  person  who  has  recovered  a  judgment 
against  him  otherwise  than  after  a  trial  at  law  upon  the  merits,  the 
amount  applicable  to  such  judgment,  and  for  which  an  execution  shall 
issue,  may  be  designated.  It  has  been  8een(Q  that  if  the  creditor  has 
obtained  his  judgmet)t  after  a  trial  at  law  upon  the  merits,  he  is  enti- 
tled to  an  account,  and  to  an  order  that  an  execution  issue  immediately 
or  at  any  time  afterwards ;  but  he  also  may  take  his  remedy  by  the 
present  proceedings.  The  validity  of  the  legacies  and  the  title  of  a 
person  claiming  as  a  legatee,  widow,  or  next  of  kin,  are  to  be  deter- 
mined by  the  decree.  K  there  be  a  surplus  after  the  payment  of  the 
debts,  but  a  deficiency  to  discharge  or  pay  all  the  specific  and  general 
legacies,  the  proper  abatement  is  to  be  made,  and  the  proportion  to 
to  which  each  legatee  may  be  entitled  is  to  be  declared.  In  case  there 
are  assets  remaining  after  the  payment  of  the  debts  and  the  discharge 
or  payment  of  the  legacies  above  spoken  of,  then  the  shares  of  the  resid- 
uary legatees  are  to  be  allotted.  If  the  residuary  estate,  or  any  part 
thereof,  be  undisposed  of  by  the  will,  then  the  same  is  to  be  distributed, 
according  to  the  75th  section  of  the  statute(w)  presently  to  be  consider- 
ed,(v)  to  the  widow,  children  and  next  of  km.     In  cases  of  intestacy, 

(«)  2  B.  a  87  ;  3  B.  S.  (5th  ed.)  174.    See  anU,  p.  312.  (Q  See  AtUe,  pp.  362,  361' 

(tt)  2  B.  S.  96 ;  8  B.  a  (5th  ed.)  183.  (v)  Fast,  p.  556. 
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the  snrplofl,  after  the  paymenft  of  the  debta^  k  to  be  disfaribnled  aooord- 
ing  to  the  same  75th  aedioii. 

From  this  it  will  be  peiceived,  as  was  premised  at  the  ocxmnence- 
ment  of  this  chapter,  that  daims  of  eyery  deecriptioii  apunst  the  assets 
in  the  hands  of  an  executor  or  administrator  may  be  enforced  on  an 
aoooantiog  before  the  sorrogate.  It  will  be  found  that  the  remedy 
afforded  to  creditors,  l^atees,  particniaily  general  and  residuary  l^a- 
tees,  and  the  widow,  children,  or  next  of  kin,  bj  proceedings  under 
those  sections  which  have  now  been  treated  <k,  is  more  effectoal  and 
certain,  and  subject  to  fewCT  hindrances  and  qnalificarions,  than  that 
provided  by  any  other  portion  of  the  statutes  respecting  the  govern- 
ment of  executors  and  administratorsi 

Where  a  surrogate  decrees  a  distribationof  the  personal  estate  of  the 
deceased  debtor  amongst  his  credi^rs,  if  any  of  such  creditors  has  a  se- 
curity for  his  debt  upon  another  fond  which  is  primarily  liable  for  the 
Cyment  of  the  debt,  the  surrogate  should  compel  such  creditor  to  ex- 
ust  his  remedy  against  such  fiind,  and  only  to  come  in  as  against  the 
personal  estate  for  the  deficiency.  And  where  it  is  necessary  for  the 
surrogate  to  make  a  distribution  of  the  personal  estate  of  the  decedent 
before  such  deficiency  can  be  ascertaineo,  he  should  direct  a  portion  of 
the  personal  estate  to  be  retained  to  meet  the  contingent  claim  for  such 
deficiency.(t«;) 

In  Rogers  v.  IioQer8,{x)  Chancellor  Walworth  says :  "  Where  there  is 
a  specific  lien  on  the  land  devised,  as  in  the  case  of  a  mortgage,  or  where 
the  land  is  devised  on  condition  of  the  payment  of  debts,  or  the  debts 
are  directed  to  be  paid  out  of  the  estate  devised ;  and  where  it  appears, 
from  the  will,  that  it  was  obviously  the  intention  of  the  testator  that 
the  legacy  should  be  received  entire,  and  the  debts  paid  out  of  other 
funds,  the  court  will  marshal  the  property  in  such  manner  as  to  cany 
that  intention  into  effect" 

The  form  of  the  surrogate's  sentence  or  decree  for  the  settlement  of 
the  account,  and  also  of  that  for  distribution,  will  be  treated  of  at  a  future 
page  of  the  present  subject,  when  all  the  directions  prescribed  by  the 
statute  relative  to  either  of  them,  and  all  the  points  and  questions  to  be 
determined  thereby,  and  which  determinations  are  to  be  comprised 
therein,  have  been  in  their  due  order  considered* 

PROVISIONS  AS  TO    DISPOSITION    OF   PROPERTY   STILL   IN   EXECUTOR^S 

HANDS,  AND  SECURITIES  NOT  YET  DUE. 

With  respect  to  the  above  section,  numbered  72,  relating  to  the  dis- 

Sosition  of  the  personal  property,  and  of  bonds  and  securities  not  yet 
ue,  still  remaining  in  the  hands  of  the  executor  or  administrator  at 
the  time  of  the  distribution,  it  is  necessary  only  to  observe  that,  in 
case  of  the  appraisement  of  any  personal  property  under  the  same, 
an  order  for  the  appointment  of  the  appraisers  must  be  duly  entered, 
and  that  their  appraisement  should  be  rendered  in  writing,  and  filed 
with  the  surrogate.  It  will  be  proper,  also,  in  drawing  the  decree 
for  distribution,  briefly  to  recite  those  proceedings,  if  any  such  have 
taken  place. 

(w)  BaUey  ▼.  JUed,  9  Paige,  446.  (x)  1  Paige,  190. 
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^  The  73d  section  provides  for  suing  and  recovering  upon  any  securi- 
ties which  may  have  been  assigned  under  the  preceding  section.  The 
revisers,  in  their  notes,(v)  say  that  "  the  object  of  these  sections  is  to 
retain  any  chattels  the  family  may  desire  to  preserve,  and  to  take  out 
of  the  hands  of  the  administrator,  as  speedily  as  possible,  the  effects  of 
the  estate,  so  as  to  close  his  accounts." 

The  74th  section  makes  provMon  for  retaining  for  a  claim  not  yet 
due,  or  on  which  a  suit  may  be  pending  at  the  time  of  the  accounting. 

To  authorize  the  surrogate,  upon  the  settlement  and  distribution  of 
the  estate  in  the  hands  of  an  administrator,  to  allow  him  to  retain  a 
portion  of  the  estate  for  the  payment  of  outstanding  claims,  there  must 
be  a  representation,  and  proof  on  the  part  of  %he  administrator,  that 
such  claims  probably  exist  against  the  estate.(«) 

There  must  be  something  more  than  a  mere  suggestion  of  the  exist- 
ence of  an  unsettled  demand — ^the  executor  or  administrator  should 
produce  competentj^  evidence  of  a  probable  valid  claim,  in  order  that 
the  surrogate  may  judge  whether  there  are  reasonable  grounds  for 
apprehension  of  future  liability,  and  that  he  may  see  that  the  propo- 
sition to  retain  is  not  made  for  the  purpose  of  enabling  the  executor 
or  administrator  to  delay  payment  of  moneys  in  his  hands  belonging 
to  the  estate.  The  same  rule  applies  whether  the  accounting  be  at  the 
instance  of  a  claimant  or  voluntary,  and  also  to  proceedings  under  the 
18th  section,  2  R  S.  116.(a) 

The  proceedings  on  compelling  an  executor  to  account,  under  the 
above  section  of  the  statute,  numbered  57,(ft)  for  the  proceeds  of  a  sale 
of  real  estate,  made  by  him  under  the  will  of  the  deceased,  will  be 
governed  in  all  respects  by  the  provisions  and  directions  contained  in 
this  chapter  for  compelling  an  executor  to  render  an  account  of  the 
personal  property  of  the  testator. 

The  jurisdiction  conferred  upon  a  surrogate  in  whose  office  a  will 
is  proved,  to  call  the  executors  to  account  for  the  proceeds  of  real 
estate  sold  by  them,  for  the  payment  of  debts  ana  legacies,  under  a 
power  contained  in  the  will,  extends  to  wills  made  previous  to  the 
passing  of  the  statute  on  this  subject,  as  well  as  to  those  executed  sub- 
sequent to  that  time.(c) 

Where,  by  the  provisions  of  the  will,  there  is  an  equitable  conversion 
of  real  estate  into  personal  property,  the  surrogate,  independently  of 
this  statute,  has  jurisdiction  to  compel  the  executor  to  account  for  the 
proceeds  of  a  sale  of  real  estate.  Thus,  where  the  testator  devised  and 
Dequeathed  all  his  real  and  personal  estate  to  his  executors,  in  trust  to 
sell  the  same  whenever  they  should  see  fit ;  also  with  authority  to  lease 
the  same,  and  directed  the  executors  to  divide  the  whole  trust  estate 
into  nine  equal  parts,  and  pay  over  and  convey  one  of  said  parts  to 
each  of  his  four  children  who  were  of  age,  and  to  hold  the  remaining 
five  parts  until  his  minor  children  should  respectively  become  of  age, 
and  to  pay  over  and  convey  to  them  their  shares  as  they  should  become 
of  age  ;  it  was  held  that  the  executor  coidd  be  compelled  to  account 


(y)  3  R.  and  or.  S.  (2d  ed.)  Appendix,  644. 
a)  See  cmUj  pp.  356,  373,  439,  464. 


1: 


[e)  Clark  t.  Clark,  8  Paige,  162. 


I 


a)  EaOeU  t.  Hart,  6  Paige,  316. 
P)  Ante,  p.  486. 
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before  the  surrogate,  not  only  for  the  personal  estate  bequeathed  to 
him,  but  also  for  the  rents  and  profits  of  the  real  estate,  and  for  the 
proceeds  of  such  real  estate  as  he  had  sold  pursuant  to  the  directions 
contained  in  the  will.  And  it  seems,  upon  the  doctrine  of  equitable 
conversion,  that  under  such  a  ^ill  the  wnole  estate  is  to  be  considered 
as  personal  estate  from  the  death  of  the  testator,  so  that  the  rents  and 
profits  of  the  real  estate  received  bj^he  executor,  and  the  proceeds  of 
a  sale  thereof  made  by  him,  become  legal  assets  in  his  hands,  for  which 
he  is  bound  to  account  as  personal  estate.(c2) 

OP  DISTRIBUTION  IN  CASES  OP  INTESTACT. 

The  subject  of  th^  distribution  by  administrators  of  the  surplus 
remaining  after  the  payment  of  the  debts  in  cases  of  intestacy,  remains 
to  be  treated  of.  Such  distribution  is  provided  for  and  regulated  by 
the  following  sections  of  the  statutes: 

Sec.  75.  Where  the  deceased  shall  have  died  intestate,  the  surplus 
of  his  personal  estate  remaining  after  payment  of  debts,  and  where 
the  deceased  left  a  will,  the  surplus  remaining  after  payment  of  debts 
and  legacies,  if  not  bequeathea,  shall  be  distributed  to  the  widow, 
children,  or  next  of  kin  of  the  deceased,  in  manner  following : 

1.  One-third  part  thereof  to  the  widow,  and  all  the  residue,  by  equal 
portions,  among  the  children,  and  such  persons  as  legally  represent 
such  children,  if  any  of  them  shall  have  died  before  the  deceasea  ; 

2.  If  there  be  no  children,  nor  any  legal  representatives  of  them, 
then  one  moiety  of  the  whole  surplus  shall  be  allotted  to  the  widow, 
and  the  other  moiety  shall  be  distributed  to  the  next  of  kin  of  the 
deceased,  entitled  under  the  provii|ions  of  this  section ; 

3.  If  the  deceased  leave  a  widow,  and  no  descendant,  parent,  brother 
or  sister,  nephew  or  neice,  the  widow  shall  be  entitlea  to  the  whole 
surplus ;  but  if  there  be  a  brother  or  sister,  nephew  or  neice,  and  no 
descendant  or  parent,  the  widow  shall  be  entitled  to  a  moiety  of  the 
surplus  as  above  provided,  and  to  the  whole  of  the  residue  where  it 
does  not  exceed  two  thousand  dollars ;  if  the  residue  exceed  that  sum, 
she  shall  receive,  in  addition  to  her  moiety,  two  thousand  dollars ;  and 
the  remainder  shall  be  distributed  to  the  brothers  and  sisters,  and  their 
representatives ; 

4.  If  there  be  no  widow,  then  the  whole  surplus  shall  be  distributed 
equally  to  and  among  the  children,  and  such  as  legally  represent  them ; 

5.  In  case  there  be  no  widow,  and  no  children,  and  no  representa- 
tives of  a  child,  then  the  whole  surplus  shall  be  distributed  to  the  next 
of  kin,  in  equal  degree  to  the  deceased,  and  their  legal  representatives; 

6.  If  the  deceased  shall  leave  no  children,  and  no  representatives  of 
them,  and  no  father,  and  shall  leave  a  widow  and  a  mother,  the  moiety 

(dj  Siagg  y.  Jackaony  2  Comst  206.  See  "Act  to  provide  for  the  sctUemeDt  of  the  accoantB 
of  testamentary  trustees,"  S.  L.  1860,  587  ;  3  E.  S.  (5th  ed.)  181 ;  Supra^  p.  485.  See,  also^ 
Bloodgood  ▼.  Bruen,  2  Bradf.  Surr.  Rep.  8. 

An  interest  in  a  contract  for  the  purchase  of  land  is  real  estate,  and  descends  to  the  heirs 
of  tiie  purchaser.  And  if  the  administrator  of  the  purchaser  receives  rent  for  such  land,  ac- 
cruing after  the  death  of  the  intestate,  he  is  bound  to  account  for  it  as  well  as  for  the  amount 
received  by  him  upon  a  sale  of  the  intestate's  interest  in  the  land.  Griffith  y.  Beecher^  10 
Barb.  Sup.  Ct  Rep.  432. 
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not  distributed  to  the  widow  shall  be  distributed  in  equal  shares  to  his 
mother,  and  brothers  and  sisters,  or  the  representatives  of  such  brothers 
and  sisters ;  and  if  there  be  no  widow,  the  whole  surplus  shall  be  dis- 
tributed in  like  loanner  to  the  mother,  and  to  the  brothers  and  sisters, 
or  the  representatives  of  such  brothers  and  sisters ; 

7.  If  tne  deceased  leave  a  father  and  no  child  or  descendant^  the 
father  shall  take  a  moietj  if  there  be  a  widow,  and  the  whole  if  there 
be  no  widow  ;(e) 

8.  If  the  deceased  leave  a  mother,  and  no  child,  descendant,  father, 
brother,  sister  or  representative  of  a  brother  or  sister,  the  mother,  if 
there  be  a  widow,  shall  take  a  moietj ;  and  the  whole,  if  there  be  no 
widow.  And  if  the  deceased  shall  have  been  an  illegitimate,  and  have 
lefl  a  mother,  and  no  child,  or  descendent,  or  widow,  such  mother  shall 
take  the  whole,  and  shall  be  entitled  to  letters  of  administration  in  ex- 
clusion of  all  other  persons,  in  pursuance  of  the  provisions  of  this  chap- 
ter. And  if  the  mother  of  such  deceased  shall  be  dead,  the  relatives  of 
the  deceased  on  the  part  of  the  mother  shall  take  in  the  same  manner 
as  if  the  deceased  had  been  legitimate,  and  be  entitled  to  letters  of  ad- 
ministration in  the  same  order ;(/) 

The  legislature,  on  the  18th  April,  1855,  passed  the  following  act : 
Sec.  1.  Illegitimate  children,  in  de£giult  of  lawful  issue,  may  inherit 
real  and  personal  property  from  their  mother,  as  if  Intimate ;  but 
nothing  in  this  act  shall  affect  any  right  or  title  in,  or  to,  any  real  or 

Eersonal  property  already  vested  in  the  lawful  heirs  of  any  person 
eretofore  deceased. 
Sec.  2.  This  act  shall  take  effect  immediately.(^) 

9.  Where  the  descendants,  or  next  of  kin  of  the  deceased,  entitled 
to  share  in  his  estate,  shall  be  all  in  equal  degree  to  the  deceased,  their 
shares  shall  be  (squal  ;(A) 

10.  When  such  descendants,  or  next  of  kin,  shall  be  of  unequal  de- 
grees of  kindred,  the  surplus  shall  be  apportioned  among  those  entitled 
thereto,  according  to  their  respective  stocks ;  so  thai  those  who  take 
in  their  own  right  shall  receive  equal  shares,  and  those  who  take  by 
representation  shall  receive  the  share  to  which  the  parent  whom  they 
represent,  if  living,  would  have  been  entitled ; 

11.  No  representation  shall  be  admitted  among  collaterals,  after 
brothers  and  sisters'  children ; 

12.  Relatives  of  the  hal&blood  shall  take  equally  with  those  of  the 
whole  blood  in  the  same  degree ;  and  the  representatives  of  such  rela- 
tives shall  take  in  the  same  manner  as  the  representatives  of  the  whole 
blood; 

13.  Descendants,  and  next  of  kin  of  the  deceased,  begotten  before 
his  death,  but  bom  thereafter,  shall  take  in  the  same  manner  as  if  they 
had  been  bom  in  the  lifetime  of  the  deceased,  and  had  survived  him. 

Sec.  76.  If  any  child  of  such  deceased  person  shall  have  been  ad- 
vanced by  the  deceased,  by  settlement  or  portion  of  real  or  personal 

(e)  2  R.  S.  Se-Y ;  3  R.  S.  (6th  ed.)  183. 

(/)  a  L.  1846,  ch.  236,  p.  26*7;  3  R.  a  (6th  ed.)  184. 

(a)  a  L.  1856,  ch.  647  ;  8  R.  S.  (6th  ed.)  43. 

(A)  2  R. a  97;  3  R.  a  (6th  ed.)  184. 
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estate,  the  valae  thereof  shall  be  reckoned  with  that  part  <^die  sarplua 
of  the  personal  estate  which  shall  remain  to  be  distriboled  among  the 
children ;  and  if  sach  advancement  be  equal  or  superior  to  the  amonnt 
which,  according  to  the  preceding  roles^  would  be  distribnted  to  such 
child,  as  his  share  of  sncn  snrplns  and  advancement,  th^i  such  child 
and  his  descendants  shall  be  excluded  from  any  share  in  the  distribu- 
tion of  such  surplas.(t) 

Sec.  77.  But  if  such  advancement  be  not  equal  to  such  amount,  such 
child,  or  his  descendants,  shall  be  entitled  to  receive  so  much  only  as 
shall  be  sufficient  to  make  all  the  shares  of  all  the  children,  in  such 
surplus  and  advancement,  to  be  equal,  as  near  as  can  be  estimated. 

Sec.  78.  The  maintaining  or  educating,  or  the  giving  of  money  to  a 
child,  without  a  view  to  a  portion  or  settlement  in  1^  shall  not  be 
deemed  an  advancement  within  the  meaning  of  the  two  last  sections ; 
nor  shall  those  sections  apply  in  any  case  where  there  shall  be  any  real 
estate  of  the  intestate  to  descend  to  bis  heirs.(j) 

The  statute  of  descents  provides,  with  respect  to  advancements,  as 
follows :. 

Sec.  24.  [Sec.  23.]  If  any  child  of  an  intestate  shall  have  been  ad- 
vanced by  him  by  settlement  or  portion  of  real  or  personal  estate,  or 
of  both  of  them,  the  value  thereof  shall  be  reckoned,  for  the  purposes 
of  this  section  only,  as  part  of  the  real  and  personal  estate  of  such  in- 
testate, descendible  to  his  heirs  and  to  be  distributed  to  his  next  of  kin 
according  to  law ;  and  if  such  advancement  be  equal  or  superior  to  the 
amount  of  the  share  which  such  child  would  be  entitled  to  receive  of 
the  real  and  personal  estate  of  the  deceased,  as  above  reckoned,  then 
such  child  and  his  descendants  shall  be  excluded  firom  any  share  in  the 
real  and  personal  estate  of  the  intestate.(^) 

Sec.  2o.  [Sec.  24.]  But  if  such  advancement  be  not  equal  to  such 
share,  such  child  and  his  descendants  shall  be  entitled  to  receive  so 
much  only  of  the  personal  estate,  and  to  inherit  so  much  only  of  the 
real  estate  of  the  intestate  as  shall  be  sufficient  to  make  all  the  shares 
of  the  children  in  such  real  and  personal  estate  and  advancement,  to 
be  equal,  as  near  as  can  be  estimated. 

Sec.  26.  [Sec.  25.]  The  value  of  any  real  or  personal  estate  so  ad- 
vanced shall  be  deemed  to  be  that,  if  any,  which  was  acknowledged 
by  the  child  by  an  instrument  in  writing ;  otherwise  such  value  shall 
be  estimated  according  to  the  worth  of  the  property  when  given. 

Sec.  27.  [Sec.  26.]  The  maintaining  or  educating,  or  the  giving  of 
money  to  a  child,  without  a  view  to  a  portion  or  setttement  in  life,  shall 
not  be  deemed  an  advaDcement.(Z) 

Sec.  79.  The  preceding  provisions  respecting  the  distribution  of  es- 
tates, shall  not  apply  to  tne  personal  estates  of  married  women ;  but 
their  husbands  may  demand,  recover  and  enjoy,  the  same  as  they  are 
entitled  by  the  rules  of  the  common  law. 

Sec.  SO.  If  letters  of  administration  on  the  estate  of  a  married  woman 
shall  be  granted  to  any  other  person  than  her  husband,  by  reason  of  his 
neglect,  refusal,  or  incompetency  to  take  the  same,  such  administrator 

(t)  2  R.  a  97;  3  R.  S.  (6th  ed.)  184.  (»  2  E.  &  98:  3  B.  &  (6th  ed.)  184-6. 

(ft)  1  a.  a  764;  3  B.  a  (6th  ed.)  43.  (f)  1  B.  a  764;  3  B.  a  (6th  ed.)  44 
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shall  account  for,  and  pay  over  the  assets  remaining  in  his  hands,  after  the 
payment  of  debts,  to  such  husband  or  his  personal  representatives.(m) 

Sec.  80.  Where  a  distributive  share  is  to  be  paid  to  a  minor,  the 
surrogate  may  direct  the  same  to  be.  paid  to  the  general  guardian  of 
such  minor,  and  to  be  applied  to  his  support  and  education ;  or  he 
may  direct  the  same  to  be  invested  in  permanent  securities,  as  before 
provided  in  respect  to  legacies  to  minors,  with  the  like  authority  to  ap- 
ply the  interest,  and  subject  to  the  same  obligations,  (n) 

Sec.  81.  When  administration  is  granted  to  any  person  not  the 
widow  of^  or  next  of  kin  to,  a  deceased  person,  and  no  one  shall  appear 
to  claim  the  personal  estate  of  the  deceased  within  two  years  after  such 
letters  granted,  the  surplus  of  such  estate  which  would  be  distributed 
as  aforesaid,  shall  be  paid  into  the  treasury  of  this  state,  for  the  benefit 
of  those  who  may  thereafter  appear  to  be  entitled  to  the  same.(n) 

The  above  section,  numbered  75,  provides  for  the  distribution  of  the 
surplus  of  the  personal  estate  remaining  after  the  payment  of  the  debts, 
where  the  deceased  died  intestate,  and  of  the  surplus  remaining  after 
the  payment  of  the  debts  and  legacies,  where  the  decased  left  a  will 
not  bequeathing  such  surplus.  The  76th,  77th  and  78th  sections  relate 
to  advancements.  These  provisions  have  not  been  heretofore  inserted 
in  these  pages,  or  considered,  because,  as  has  been  stated,  it  was  deemed 
expedient,  in  treating  of  the  different  subjects  within  the  scope  of  this 
work,  to  follow  as  nearly  as  practicable  the  arrangement  of  the  Revised 
Statutes,  and  also  because,  as  was  likewise  stated,  the  distribution  of 
the  surplus  remaining  after  the  payment  of  the  debts  in  case  of  intes- 
tacy, or  of  the  residuary  estate  leit  undisposed  of  by  a  will,  is  nowhere 
expressly  made  the  duty  of  the  administrator  or  executor,  unless  on 
proceedings  taken  against  him  by  a  person  entitled, (o)  as  to  which  the 
practice  has  been  in  several  cases  described, (^) or  until  a  final  settlement 
of  the  administrator  or  executor's  accounts,  and  distribution  thereon. 

OP  THE  RIGHTS  OF  THE  WIDOW  IN  THE  DISTRIBUTION  OF  THE  EFFECTS 
OF  HER  INTESTATE  HUSBAND,  UNDER  THE  STATUTE. 

With  respect  to  the  rights  of  the  widow  of  the  deceased  in  the  dis- 
tribution, the  above  75th  section,  it  Will  be  observed,  provides  that  if 
the  deceased  left  children,  as  well  as  a  widow,  one-third  shall  go  to  the 
widow,  and  the  residue  among  the  children.  If  there  be  no  children, 
nor  any  legal  re]3resentatives  of  them,  then  a  moiety  shall  go  to  the 
widow,  and  a  moiety  to  the  next  of  kin  of  the  deceased  entitled  under 
the  provisions  of  the  section;  and. the  third  subdivision  of  the  section 
defines  the  case  in  which  the  widow  shall  be  entitled  to  the  whole 
surplus,  and  also  the  case  in  which  she  shall  be  entitled  to  an  excess, 
over  and  above  the  moiety,  to  the  amount  of  $2,000. 

"  The  widow's  title,  however,  under  the  statute,  may  be  barred  by 
a  settlement  before  marriage,  excluding  her  from  her  distributive  share 
of  her  husband's  personal  estate ;  and  even  in  the  case  of  a  female 

(m)  2  R.  a  75;  3  R.  S.  (6th  ed.)  159.  (n)  2  R.  S.  98;  3  R.  8.  (6th  ed.)  186. 

(o)  An  admimstrafcor  is  Dot  bound  to  distribute  without  a  prenous  order  for  that  purpose. 
Archbisfiop  of  Ganierhury  v.  Tappen^  8  Barnw.  and  Cress.  151.    See  2  Xent's  Oomm.  420. 
(j?)  Ante,  pp.  439,  464,  481,  481,  et  seq. 
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in&nt,  she  may  be  barred  of  her  right  bj  such  a  settlement,  made  be- 
fore marriage,  with  the  approbatiou  of  her  parents  or  goardiana 

"  In  8Qch  cases,  whether  the  husband  die  intestate,  or  dispose  of  his 
personal  estate  by  will,  which  dispK)sition  fiiils  by  lapse,  the  wife  will 
DC  equally  excluoed  from  her  distributive  share. 

"  But  it  is  otherwise  when  the  husband,  by  wiO^  makes  a  provision 
for  his  wife,  stating  it  to  be  in  lieu  and  bar  of  all  her  claims  on  his  per- 
sonal estate,  and  then  subjects  bis  personalty  to  a  disposition  which 
lapses  or  is  void,  so  that  the  latter  fund  is  subject  to  distribution ;  for 
then,  notwithstanding  the  words  of  the  will,  the  widow  is  entitled  to  a 
share  under  the  statute."(3) 

OF  THE  RIGHTS  OF  THE  CHILDBEN  OF  THE  DECEASED,  AND  THEIB  BEP- 

RESENTATIVES^  TO  DISTBIBUTION  UNDEB  THE  STATUTE. 

After  the  allotment  of  a  third  to  the  widow,  the  statute  directs  a  dis- 
tribution of  the  residue  "  by  equal  portions  among  the  children,  and 
such  persons  as  legally  represent  such  children,  if  any  of  them  shall 
have  died  before  the  deceased."  In  case  there  be  no  widow,  then,  by 
the  fourth  subdivision,  the  whole  surplus  is  to  "  be  distributed  equally 
to  and  among  the  children,  and  such  as  legally  represent  them." 

By  the  words  "  such  as  legally  represent  such  children,"  their  lineal 
representatives  to  the  remotest  dfegree  are  admitted. 

"  But  the  term  must  be  understood  of  descendants,  and  not  next  of 
kin;  as,  for  example,  if  a  son  of  the  intestate  is  dead,  leaving  a  widow 
and  child,  the  widow  shall  take  nothing,  and  the  child  the  whole  of  the 
fether's  share;  yet  the  widow,  though  not  strictly  one  of  the  next  of 
kin,  is,  in  the  same  sense  as  the  child,  a  legal  representative  of  the  per- 
sonal estate  of  the  &ther. 

"  To  attain  a  clear  apprehension  of  the  present  subject,  three  sorts  of 
cases  may  be  supposed :  First,  where  none  of  the  intestate's  children 
are  dead;  secondly,  where  the  intestate's  children  are  all  dead,  all  of 
them  having  left  children  ;  thirdly,  where  some  of  the  intestate's  chil- 
dren are  living,  and  some  dead,  and  such  as  are  dead  have  each  of  them 
left  children. 

"  On  the  first  hypothesis,  that  is  to  say,  where  none  of  the  intestate's 
children  are  dead,  it  is  sufficiently  obvious  that,  after  the  wife  has  had 
her  third  allotted  to  her,  the  remaining  two-thirds  shall,  pursuant  to 
the  statute,  be  equally  divided  among  all  the  children  of  the  intestate; 
as  in  this  case  they  all  claim  in  their  own  right. 

"  A  brother  or  sister  of  the  half  blood  shall  be  equally  entitled  to  a 
share  with  one  of  the  whole  blood ;  inasmuch  as  they  are  both  equally 
near  of  kin  to  the  intestate.(r) 

"  A  posthumous  child,  by  the  18th  subdivision  of  the  same  7oth 
section,  takes  in  the  same  manner  as  if  he  had  been  bom  in  the  lifetime 
of  the  deceased  and  had  survived  him.fs) 

"  If  the  intestate  leave  only  one  chila,  such  case  is  not  to  be  consid- 

Wma.  on  Exrs.  1342-3.  (r)  See  subdv.  12 ;  Wms.  on  Exra.  1348. 

With  respect  to  the  right  of  a  child  of  &  testator,  after  the  making  of  the  will  of  sadi 
testator,  to  compel  a  distribution  of  the  personal  estate  of  the  testator,  see  2  &  S.  456;  3  R 
&  (5th  ed.)  153,  sees.  62-3-4-5. 
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ered  as  omitted  by  tbe  statate :  therefore,  in  case  the  intestate  also  leave 
a  wife,  she  shall  only  have  a  third  part,  and  the  other  two-thirds  shall 
go  to  such  child.  And  where  the  intestate  leaves  an  only  child  and  no 
widow;  although,  literally  speaking,  there  can  be  no  distribution,  yet 
such  only  child  shall  be  entitled  to  the  whole  personal  estate. 

"  Secondly,  where  the  intestate's  children  are  all  dead,  all  of  them 
having  left  children.  If  a  father  have  three  children,  John,  Mary  and 
Henry,  and  they  all  die  before  the  &ther,  John  leaving,  for  instance,  two 
ohildren,  Mary  three,  and  Henry  four,  and  aflerwaras  the  father  die 
intestate,  in  tnat  case  all  his  grandchildren  shall  have  an  equal  share; 
for  as  his  children  are  all  dead,  their  children  shall  take  as  next  of  kin. 
Such,  also,  would  be  the  case  with  respect  to  the  great-grandchildren 
of  the  intestate,  if  both  his  children  ana  grandchildren  had  died  before 
him.  In  these  instances  the  parties  are  said  to  take  per  capita^  or,  in 
other  words,  equal  shares  in  their  own  right 

"  Thirdly,  where  some  of  the  intestate's  ohildren  are  living,  and  some 
dead,  and  such  as  are  dead  have  eftch  of  them  left  children.  In  this 
case,  the  children  of  the  deceased  children  takep^r  stirpes^  that  is  to  say, 
not  in  their  own  riaht,  but  by  representation.  Thus,  for  example,  if  a 
father  have  three  children,  John,  Mary  and  Henry,  and  John  die  leav- 
ing four  children,  and  Mary  die  leaving  two,  and  Henry  alone  survive 
the  &ther;  on  the  death  of  the  futher,  intestate,  one* third  shall  be 
allotted  to  Henry,  one*ihiid  to  John's  four  children,  and  the  remaining 
third  to  Mary's  two  children ;  for  these  grandchildren  are  entitled  as 
representing  their  respective  parents."(^) 

OF  ADVANOBMEINTS. 

The  end  and  intent  of  the  statute  was  to  make  the  provision  for  all 
the  children  of  the  intestate  equal,  as  near  as  could  be  estimated.  Ac- 
cordingly, the  76th  section  of  the  statute  proceeds  to  provide  that,  if 
any  child  of  such  deeeaaed  p«raou  shall  have  been  advanced  by  the 
deceased,  by  settlement,  or  portion  of  zeal  or  personal  estate,  the 
value  thereof  shall  be  reckoned  with  that  part  of  the  surplus  of  the 
personal  estate  which  shall  remain  to  be  distributed  among  the  chil* 
dren;  and  if  such  advancement  be  equitl  or  supevior  to  the  amount 
which,  according  to  the  preceding  rules,  w;ould  be  distributed  to  such 
diild  as  his  share  of  such  surplus  and  advancement^  then  such  child  and 
his  descendants  shall  be  excluded  firom  any  share  in  the  distribution  of 
such  surplus. 

But,  by  the  77th  secfionL  if  such  advancement  be  not  equal  to  such 
amount,  such  child  or  lus  descendants  shall  be  entitled  to  receive  so 
much  only  as  shall  be  sufficient  to  make  all  the  shares  of  all  the  chil- 
dren, in  such  surplus  and  advancement,  to  be  equal  as  near  as  can  be 
estimated.  And  the  78th  section  provides  that  the  maintaining  or 
educating,  or  the  giving  of  money  to  a  child,  without  a  view  to  a  por- 
tion or  settlement  in  life,  shall  not  be  deem^  an  advancement  within 
the  meaning  of  the  two  last  sections;  nor  shall  those  sections  apply  in 
any  case  where  there  shall  be  any  real  estate  of  the  intestate  to  descend 
to  his  heirs. 

(0  Wms.  on  Exn.  1347, 1850,  and  oaaet  cited. 
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The  present  provisions  of  the  statutes  respecting  distribution  and  ad- 
vancement, are  the  same  in  principle  as  the  16th  section  of  the  act  con- 
cerning executors,  &c.,  (I  Revised  Laws  of  1818,  p.  818,)(u)  which  was 
copied  nearly  verbatim  from  the  English  statutes  of  22  and  23  Car.  II, 
cap.  10,  and  1  Jac.  II,  cap.  17,  both  of  which  are  stated  by  Lord  Hard- 
wicke,  in  Stanley  v.  Stanley^{v)  to  be  "  very  incorrectly  penned."  The 
revisers,  in  their  note8,(i4;)  say  that  they  conformed  those  parts  of  the 
section,  which  were  most  defective,  to  the  decisions ;  but  made  no  alter- 
ations in  principle.  The  term  deceased  was  substituted  for  intestate,  in 
order  to  provide  for  the  case  where  there  is  a  will  which  does  not  be- 
queath the  estate.  The  part  respecting  advancement  was  deemed  more 
proper  for  a  separate  section. 

This  just  ana  equitable  provision  respecting  advancements  has  been 
also  said  to  be  derived  from  the  collatio  bonorum  of  the  imperial  law, 
which  it  certainly  resembles  in  some  points,  though  it  differs  widely  in 
others.  But  it  may  not  be  amiss  to  <x>serve  that,  with  regard  to  goods 
and  chattels,  this  is  part  of  the  ancient  custom  of  London,  of  the  prov* 
ince  of  York,  and  of  the  sister  kingdom  of  Scotland ;  and,  with  regard 
to  lands  descending  in  co-parcenary,  that  it  has  always  been,  and  still 
is,  the  common  law  of  England,  under  the  name  of  hotch-pot.(a:) 

The  former  provision  in  the  statute  was  held  to  apply  only  to  the 
case  of  actual  intestacy ;  and  where  there  was  an  executor,  and,  con- 
sequently, a  complete  will,  though  the  executor  miffht  be  declared  a 
trustee  for  the  next  of  kin,  they  took  as  if  the  residue  nad  been  actually 
given  to  them.  Therefore,  a  child  advanced  bv  his  father  in  his  life, 
or  provided  for  in  the  will,  could  not  be  called  on  to  bring  his  share 

(«)  The  foUowiog  is  the  16th  Mction  referred  to : 

XVL  And  be  U  fyrther  enacted,  That  just  and  eqael  distrihution  of  what  remaineth  dear 
of  the  goods  and  personal  estate  of  any  person  dying  intestate,  after  aU  debts,  f\ineral  charges 
and  just  expenses,  first  allowed  and  deducted,  shall  be  made  amongst  the  wife  and  children, 
or  children's  ehiliren,  if  an  j  suoh  there  be,  or  otherwise  to  the  next  of  Idn  to  the  intestate, 
in  equal  degree,  or  legally  representing  their  stocks;  that  is  to  say,  one  third  part  of  thesor- 
plus  to  the  wife  of  the  intestate,  and  all  the  residue,  by  equal  portions  to  and  amongst  the 
children  of  suoh  person  dying  intestate,  and  such  persons  as  legally  represent  such  childien. 
In  case  any  of  the  said  children  be  then  dead,  other  than  sndi  child  or  children  who  shall 
hare  any  estate  by  settlesMnt,  or  sbaH  be  advanced  by  the  intestate  in  his  lifetime^  by  por- 
tion or  portions  equal  to  the  share  which  shall,  by  suoh  distribution,  be  allotted  to  the  other 
children  to  whom  such  distribution  is  to  be  made ;  and  in  case  any  child  shall  have  any 
estate,  by  settlement  from  the  said  intestate,  or  shall  be  advanced  by  the  said  intestate  in 
his  lifetime,  by  portion  not  equal  to  th«  share  which  will  be  due  to  the  other  children  by 
such  distribution  as  aforesaid,  then  so  much  of  the  surplusage  of  the  estate  of  such  mtestate 
shall  be  distributed  to  such  child  or  children  as  shall  have  any  land  by  settlement  from  the 
intestate,  or,  where  advanced  in  the  lifetime  of  the  intestate,  as  shall  make  the  estate  of  aU 
the  said  children  to  be  .equal,  as  neac  as  can  be  estiAaled;  and  in  case  there  be  no  children, 
nor  any  legal  representalives  of  them,  then  one  BK>iety  of  the  said  estate  shall  be  allotted  to 
the  wife  of  the  said  intestate,,  and  the  residue  of  the  said  estate  shall  be  distributed  equally 
to  every  of  the  next  of  kin  of  the  intestate,  who  are  in  equal  degree,  and  those  who  repre- 
sent them ;  but  no  representation  shall  be  admitted  among  eoUaterals  after  brothers*  and 
ststers'  children ;  and  in  case  there  be  no  wife,  then  all  the  said  estate  shall  be  distributed 
equally  to  and  amongst  the  children ;  and  in  case  there  be  no  child,  then  to  the  next  of  kin, 
in  equal  degree,  of  or  unto  the  intestate,  and  their  legal  representatives  as  aforesaid,  and  in 
no  other  manner.  Provided,  however ^  That  if^  after  the  death  of  a  father,  any  of  his  childresi 
shall  die  intestate,  without  wife  or  children,  in  the  lifetime  of  the  mother,  eveiy  brother  and 
sister,  and  the  representatives  of  them,  shall  have  an  equal  share  with  her. 

(tf)  1  Atk.  455.  (w)  3  R.  and  or.  S.  (2d  ed.)  Appendix,  646. 

\x)  2  Black.  Comm.  190,  517,-  Wms.  on  Exrs.  1350. 
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into  hotch-pot(y)  And  notwithstanding  the  words  "sucli  deceased 
person/'  in  the  66th  section,  include  all  oeceased  persons  mentioned  in 
the  preceding  section,  whether  dying  intestate  or  leaving  a  will,  not 
bequeathing  a  portion  of  the  personjd  property,  yet  it  is  apprehended 
that  it  was  not  designed  to  alter  the  law  in  this  particular,  and  that  the 
present  statute  is  to  be  construed  with  reference  to  the  previous  deci- 
sions. This  view  is  supported  by  the  £ict  that  the  revisers  have  not 
noted  any  chaDge  in  the  law  in  this  respect,  which,  without  doubt, 
they  would  have  done  had  a  change  been  intended,  and  by  their  re- 
mark above  quoted,  that  they  made  no  alterations  in  principle,  in  the 
present  section,  from  the  former  one. 

"  This  provision  applies  only  to  the  distribution  of  the  estates  of 
intestate yS^er^;  and  therefor©  u  a  mother,  being  a  widow,  advances 
a  child,  and  dies  intestate,  leaving  many  children,  the  child  advanced 
shall  not  bring  what  he  received  m>m  his  mother  into  hotchpot.  This 
was  decided  by  Lord  King,  C,  on  the  principle  that  the  statute  was 
grounded  on  me  custom  of  London,  which  never  affected  a  widow's 
personal  estate,  and  that  the  act  seems  to  include*  those  alone  within 
the  clause  of  hotch-pot  who  are  capable  of  having  a  wife  as  well  as 
children,  which  must  be  husbands  onlv.(2;) 

'*  The  statute  takes  nothing  away  tnat  has  been  given  to  any  of  the 
children,  however  unequal  that  may  have  been.  How  much  soever  it 
may  exceed  the  remainder  of  the  personal  estate  left  by  the  intestate 
at  his  death,  the  child  may,  if  he  pleases,  keep  it  all.  If  he  be  not  con- 
tented, but  would  have  more,  then  he  must  bring  into  hotch-pot  what 
he  has  before  received.  This  manifestly  seems  to  be  the  intention  of 
the  acl^  grounded  upon  the  most  just  riue  of  equity— equality. 

''  If  a  child,  who  nas  reoeived  any  advancement  firom  nis  father,  shall 
die  in  his  father's  lifetime,  leaving  children,  such  children  shall  not  be 
admitted  to  their  Other's  distributive  share,  unless  they  bring  in  his 
advancement ;  since,  as  his  representatives^  they  can  have  no  better 
daim  than  he  woula  have  had  if  living. 

"  A  child  advanced  in  part^  shall  bring  in  his  advancement  only 
among  the  other  children ;  for  no  benefit  shall  accrue  fi:om  it  to  the 
widow. 

"^'  It  remains  to  consider  what  is,  and  what  is  not,  to  be  regarded  as 
an  advancement  out  of  the  personal  estate  of  the  &ther,  so  as  to  ex- 
clude a  chUd  firom  a  distributive  share  of  the  whole  or  part  of  the 
residue* 

"  A  provision  made  for  a  child  by  settlement,  whether  voluntary  or 
for  a  good  consideration,  as  that  of  marriage,  is  such  an  advancement" 

So,  an  advancement  made  by  an  intestate  to  his  son  for  the  purpose 
of  setting  him  up  in  business,  is  regarded  as  given  with  *'  a  view  to  a 
portion  or  settlement  in  li&,'  and  tnerefore  within  the  above  78th  sec- 
tion of  the  statute^  and  to  be  charged  on  the  share  of  the  son  or  of  tlie 
representatives  of  the  son  in  the  estate  of  the  intestate.(a) 

''It  is  not  requisite,  to  constitute  an  advancement,  that  the  provision 


% 


)  Wms.  on  Exn.  1361,  and  caaes  olied. 
z)  "  HoU  V.  Frederick,  2  P.  Wma.  367." 
(a)  MeJUu  ▼.  JTcAm,  3  Bradf.  Suit.  R^p.  199. 
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should  take  place  in  the  fether's  lifetime.  If  by  deed  he  settle  an  an- 
nuity, to  commence  after  his  death,  on  one  of  ms  children,  it  is  an  ad- 
vancement. So,  a  portion  secured  to  the  child,  although  in  futuro,  is 
an  advancement  Thus,  a  portion  for  a  daughter,  to  be  raised  out  of 
land  on  her  attaining  the  age  of  eighteen,  or  the  day  of  her  marria^ 
was  held  to  be  an  advancement  to  her  when  she  married,  although  sne 
was  under  that  age,  and  unmarried  at  the  time  of  the  intestate's  death.(5) 
"  An  annuity  is  an  advancement  to  be  brought  into  hotch-pot,  viz., 
the  value  at  the  date  of  the  grant ;  or,  if  it  Im  ceased,  the  payments 
received,  at  the  option  of  the  child. 

*'  On  the  other  nand,  smaU  inconsiderable  sums  of  mcmey  given  to  a 
child  bv  the  &ther,  or  mere  trivial  presents  he  may  make  to  a  child,  as 
of  a  gold  watch,  or  wedding  clothes,  ahall  not  be  deemed  an  advance- 
ment ;  nor  shall  money  expended  by  the  &ther  for  the  maintenance  of 
a  child,  nor  given  to  bind  him  as  an  apprentice,  nor  laid  out  in  his  edu- 
cation at  school,  at  the  university,  or  on  his  travels. 

'*  It  has  already  been  stated,  that  a  provision  which  a  father  may 
make  for  his  child  by  wiU,  in  a  case  where  a  testator  dies  intestate  as 
to  part  of  his  personal  estate,  shall  not  be  brought  into  hotch-pot 
Such  a  provision  as  shall  be  construed  an  advancement,  must  result 
from  a  complete  act  of  the  intestate  in  his  lifetime,  by  which  he  divested 
himself  of  all  j)roperty  in  the  subject :  though,  as  it  has  just  appeared, 
it  is  not  requisite  that  it  should  take  effect  in  possession  till  after  his 
death.  Still  less  shall  property  given  or  bequeathed  to  a  child  by  an^ 
other  person  be  so  denominated ;  and  least  of  all  shall  a  fortune  of  his 
own  acquisition,  however  gresLV\c) 

The  above  quoted  sections  of  the  statute,  numbered  2S,  24,  25,  26,(d) 
76,  77,  78,(e)  established  the  same  rule  in  reference  to  advancements,  in 
regulating  tne  descent  of  real  and  the  distribution  of  personal  propertv. 
And  the  qualification  added  to  the  78th  section  would  seem  to  exdude 
the  case  of  a  testator  leaving  resl  estate,  from  the  operation  of  the  pro- 
visions relating  to  advancements  which  are  contained  in  the  Statute  of 
Distributions.(/)  These  provisions  are  applicable  in  terms  only  to  cases 
where  the  property  of  the  intestate  consists  wholly  of  personal  estate. 
The  case  of  a  decedent  leaving  real  estate  is  left  to  the  control  of  the 
above  quoted  sections  28,  24^  25,  26  of  die  Statute  of  Descents.  These 
sections  regulate  the  matter  m  its  application  to  both  real  and  personal 
property  at  the  same  time  and  in  the  same  manner,  and  when  the  lights 
of  the  parties  in  the  real  and  personal  estate  are  precisely  alike,  any 
court  which  obtains  the  control  of  either  fund  in  a  proper  proceeding 
is  authorized  and  bound  to  go  on  to  distribute  it  according  to  the  rules 
of  the  statute.  If,  for  instance,  in  an  action  for  the  partition  of  the  lands 
of  an  intestate  among  his  heirs  who  are  his  next  of  kin  also,  advance* 
ments  to  such  heirs  have  been  taken  into  account  and  have  been  satis- 
fied, and  the  shares  of  the  heirs  fully  equalized  in  the  division  of  the 

a>)  "Edwards  t.  jFWeiTMn,  2  P.  Wma.  436." 
(e)  Wma.  on  Bxts.  1353,  1356,  aad  cases  citod. 
(<Q  1  R.  a  754;  3  R.  8.  (5Ui  ed.)  43;  Sfipra,  p.  5M. 
ie)  2  R.  S.  97 ;  8  R.  S.  (6th  ed.)  184;  Supra,  pp.  $b1^. 

If)  See  Hicka  agit  OHderOeeve,  4  Abbott's  Pnc.  Rep.  1;  MtBat  r.  McEm,  3  Bndf.  Suit. 
Rep.  199;  Tnry  v.  DayUm^  31  Barb.  8ap.  Ct  Rep.  619. 
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proceeds  of  the  land,  in  a  subsequent  proceediDg  in  the  Surrogate's 
vJourt,  when  the  surplus  after  the  payment  of  the  intestate's  debts  shall 
be  brought  in  for  distribution,. the  surrogate's  court  can  readily  take 
into  account  the  decree  and  the  payments  made  in  the  partition  suit, 
and  the  distribution  will  then  be  made  without  regard  to  any  advance- 
ments, and  as  if  no  such  advancements  had  ever  been  made.(^) 

But  when  the  parties  entitled  to  the  real,  and  those  entitled  to  the 
personal  estate,  are  not  the  same,  the  rule  required  by  equity,  and  that 
intended  by  the  statutes,  is  that  advancements  which  were  made  by 
real  estate  should  go  fii^  a^inst  the  real  estate  descended,  and  be 
charged  upon  the  shares  of  heirs  and  against  those  who  represent  those 
shares ;  while  on  the  other  hand,  advancements  made  in  personal  estate 
or  money,  should  be  first  accounted  for  in  the  distribution  of  the  per- 
sonalty, and  be  charged  upon  the  next  of  kin  as  such,  and  upon  the 
shares  which  they  represent.(A) 

The  proviso  in  the  above  quoted  78th  section  of  the  Statute  of  Dis- 
tribution, declaring  that  the  preceding  sections  relating  to  advance- 
ments shall  not  apply  in  any  case  where  there  shall  be  any  real  estate 
of  the  intestate  to  descend  to  his  heirs,  means  where  there  is  any  real 
estate  of  the  intestate  at  the  time  of  his  death.  The  statute  is  to  be 
construed  as  referring  to  that  time.(t)  But  lands  in  another  state  or 
country  do  not  come  within  the  purview  of  the  statute.^') 

With  respect  to  the  evidence  by  which  advancements  may  be  proved, 
it  may  be  remarked  that  the  declarations,  oral  or  written,  of  a  parent^ 
his  entries  and  charges  in  his  books,  or  any  explicit  memorandum  made 
by  him,  are  proper  evidence  upon  questions  of  advancement,  after  it 
has  been  proved  that  a  child  has  received  money  or  property  of  such 
parent,  to  show  that  such  money  or  property  was  neither  intended  as 
an  absolute  gift  on  the  one  hand,  nor  to  create  a  debt  on  the  other. 
But  this  is  tneir  only  eflFect.  They  do  not  prove  or  establish  the  fact 
that  the  child  or  children  had  money  or  property  from  the  intestate. 
That  must  be  shown,  like  any  other  fact,  in  a  legal  manner,  and  accord- 
ing to  the  ordinary  rules  of  evidence.(/c) 

THE  RIGHTS  OF  THE  NEXT  OF  KIN  OF  THE  INTESTATE  UNDEB  THE  STATUTE 

OF  JJiSTRIBUTIONa 

The  second  subdivision  of  the  statute  provides  that,  if  there  be  no 
children,  nor  any  legal  representatives  of  them,  one  moiety  of  the  whole 
surplus  shall  be  allotted  to  the  widow,  and  the  other  moiety  shall  be 
distributed  to  the  next  of  kin  of  th«  deceased  entitled  under  the  pro- 
visions of  the  section.  And  by  the  5th  subdivision,  in  case  there  be 
no  widow,  and  no  children,  ana  no  representatives  of  a  child,  then  the 
whole  surplus  shall  be  distributed  to  the  next  of  kin  in  equal  degree 
to  the  deceased,  and  their  legal  representatives ;  but  the  11th  subdi- 
vision enacts  that  no  representation  shall  be  admitted  among  collaterals 
after  brothers'  and  sisters'  children. 

(g)  See  Eicks  agst  CfildersUeve,  4  Abbott's  Prac.  Rep.  I. 

(h)  See  Ihry  v.  Dayton,  31  Barb.  Sup.  Ct.  Rep.  619. 

(i)  Terry  r.  DayUm,  31  Barb.  Sup.  Ct.  Rep.  619. 

(J)  McRae  r.  McBae,  3  Bradf.  Surr.  Rep.  199. 

{k)  Hicks  agst  GUdmsUeve,  4  Abbott's  Prac.  Rep.  1. 
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The  next  of  kin  referred  to  by  the  statute,  are  to  be  ascertained  by 
the  same  rules  of  consanguinity  as  those  which  determine  who  are 
entitled  to  letters  of  administration.(Z)  These  rules  have  been  already 
considered  .in  a  former  part  of  this' work  :(m)  but  it  may  be  convenient 
to  repeat  in  this  place  some  of  their  results. 

"  The  mode  of  calculating  the  degrees  in  the  collateral  line,  for  the 
purpose  of  ascertaining  who  are  the  next  of  kin,  so  as  to  be  entitled  in 
distribution,  conforms  to  that  of  the  civil  law,  and  is  as  follows:  to 
count  upwards  from  either  of  the  parties  related  to  the  common  stock, 
and  then  downwards  again  to  the  other,  reckoning  a  degree  for  each 
person,  both  ascending  and  descending;  or,  in  other  words,  to  take  the 
sum  of  the  degrees  in  both  lines  to  the  common  ancestor. "(^) 

According  to  that  rule,  the  intestate  and  his  brother  are  related  in 
the  second  aegree,  the  intestate  and  his  uncle  in  the  third  degree.  The 
half  blood  are  admitted  equally  with  the  whole  blood,  for  they  are 
equally  as  near  of  kin.(o) 

"  When  a  child  dies  intestate,  without  wife  or  child,  leaving  a  fiither, 
the  latter  is  entitled,  as  the  next  of  kin  in  the  first  degree,  to  the  whole 
of  the  personal  estate  of  the  intestate,  exclusive  of  all  others.(^) 

"  If  a  man  dies  intestate,  without  a  child,  but  leaving  a  widow  and 
a  father,  then  the  personal  estate  shall  go  in  moieties  between  the  wife 
and  father."(g') 

So,  formerly,  with  respect  to  the  mother,  before  the  statute  of  1  Jac. 
II,  c.  17,  if  a  child  had  died  intestate,  without  a  wife,  child,  or  fiither, 
his  mother  was  entitled,  as  his  next  of  kin  in  the  first  degree,  to  his 
whole  personal  estate.(r)  But  now,  as  has  been  observed,  she  shares 
equally  with  the  brothers  and  sisters.(5)  She  is  excluded,  lest,  by  re- 
marrying, she  would  carry  all  the  personal  estate  to  another  husband, 
in  entire  exclusion  forever  of  the  brothers  and  sisters ;  but  she  still 
takes  the  whole  personal  estate  as  against  more  remote  relations  of  the 
intestate.  (Q 

It  is  clear  that  the  mother-in-law  or  step-mother  of  an  intestate,  not 
being  of  his  blood,  can  claim  nothing  under  the  Statute  of  Distribution. 

If  the  intestate  left  neither  children  nor  parents,  but  his  nearest  sur- 
viving relations  be  brothers  and  sisters,  and  a  grandfather  or  grand- 
mother, then,  since  they  are  all  in  the  sepond  degree  of  kindred,  in 
strictness  they  ought  all  to  share  the  personal  estate  of  the  intestate 
equally,  under  the  statute.  But  it  has  been  decided  in  England,  and 
it  is  adso  the  better  construction  .of  the  novel  of  Justinian,  that  the 
brother  of  the  intestate  will  exclude  the  grandfather  of  the  intestate. 
This  was  so  decided  in  Pool  v.  WUshaw^  in  1708 ;  and  Lord  Hard- 
wicke,  in  Evelyn  v.  EvelynXu)  followed  that  determination  as  being 

(Z)  X2ov(<  Y.  7<mc^  2Vefl.Ben.  2U;  2  Black.  Comm.  615;  Toller,  381;  4  Bum.  E.  L.  (Sth 
ed.)  280. 

(m)  Anit,  p.  230,  et  aeq, 

(n)  See  Wms.  on  Exre.  367 ;  Anie,  p.  231 ;  2  Black.  Comm.  203,  e<  ^ej. ;  2  Kent's  Gomm. 
422 ;  Sweezy  r.  WiOis,  1  Bradf.  Surr.  Rep.  496. 

(o)  2  Kent's  Comm.  422.  (p)  See  subdv.  7. 

{q)  See  subdv.  7 ;  Wms.  on  Bxrs.  1257.  {r)  Wms.  on  Exrs.  1367. 

(«)  Subdv.  6.  \()  2  Kent's  Comm.  423.    See  subdy.  8. 

(tt)  3  Atk.  762. 
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correct,  though  it  may  be  considered  an  exception  to  the  general  rule. 
He  said  it  would  be  a  very  great  public  inconvenience  to  carry  the 
portions  of  children  to  a  grandfather,  and  contrary  to  the  very  nature 
of  provisions  among  children,  as  every  child  may  properly  be  said  to 
have  spes  accre3oendu{v) 

"  Nevertheless,  if  the  intestate  leaves  no  nearer  kindred  than  a  grand- 
father or  grandmother,  and  uncles  or  aunts,  the  grandfather  or  grand- 
mother, being  in  the  second  degree,  will  be  entitled  to  the  whole  per- 
sonal estate,  exclusive  of  the  uncles  or  aunts,  who  are  only  in  the  third 
degTee.{w) 

"  Hence,  also,  great-grandfathers,  or  great-grandmothers,  being  in  the 
third  degree,  are  entitled  to  a  distributive  share  with  uncles  and  aunts. 

"  Where  the  intestate  leaves  a  grandfather  by  the  father's  side,  and 
a  grandmother  by  the  mother's  side,  his  next  of  kin,  they  shall  take  in 
equal  moieties,  as  being  in  equal  degree,  for  here  dignity  of  blood  is 
not  material. 

"Aunts  and  nieces,  uncles  and  nephews,  being  all  in  the  third  degree, 
are  all  equaDv  entitled.  Hence,  where  the  intestate  left  two  aunts,  and 
a  nephew  and  niece,  children  of  a  deceased  brother,  Lord  Hardwicke 
ordered  the  surplus  to  be  divided  into  four  parfs  equally  among  them, 
holding  that,  as  they  were  all  in  equal  degree,  the  children  were  to  take 
in  their  own  right,  and  not  by  representation ;  but  that  if  their  father 
had  been  living,  he  would  have  been  entitled  to  the  whole.(a:) 

"Brothers  and  sisters  of  the  half  blood  are  entitled  to  an  equal  share 
of  the  intestate's  estate  with  the  brothers  and  sisters  of  the  whole  blood, 
and  this  shall  extend  to  a  posthumous  brother  of  the  half  blood.  In 
Burnet  v.  Marm^iy)  Lord  Hardwicke  said  he  could  not  distinguish  this 
from  the  case  of  a  brother  in  ventre  sa  rji^ere  of  the  whole  blood,  who 
was  clearly  entitled.  If,  indeed,  it  were  to  go  to  the  children  born  at 
any  distance  of  time,  so  as  to  cause  an  inconvenience  by  suspending  the 
distribution,  or  to  cause  a  taking  back  again,  it  might  be  an  objection. 
But  that  cannot  happen ;  because  the  child  must  be  in  rerum  naiura  at 
the  death  of  the  intestate  brother  whose  estate  is  in  (question ;  so  that, 
at  the  utmost,  it  cannot  be  carried  beyond  the  year  in  which  a  distri- 
bution is  to  be  made."(2) 

In  ffalkt  V.  Hare,{a)  the  decedent,  at  the  time  of  her  death,  left  no 
relatives  in  the  direct  line  of  ascent  or  descent,  and  her  nearest  collate- 
ral relations  were  an  aunt  of  the  half  blood  of  the  decedent's  father, 
and  another  aunt  of  the  full  blood  on  the  side  of  the  mother ;  and  it 
was  held  that  the  two  aunts  were  entitled  to  share  equally  in  the  dis- 
tribution of  the  decedent's  personal  estate. 

The  twelfth  subdivision  of  the  present  section  of  the  statute  ex- 
pressly provides  that  relatives  of  the  half  blood  shall  take  equally  with 
those  of  the  whole  blood  in  the  same  degree.  It  was  contended,  on  the 
argument  in  the  case  above  cited,  that  the  last  clause  of  that  subdivis- 

(v)  Wms.  on  Exn.  1360 ;  2  XenVs  Gomm.  424. 

(w)  Sweezy  v.  WiUis,  1  Bradf.  Surr.  Rep.  495;  Bagart  v.  Furma'nj  10  Paige,  496. 
(x)  ''Dwrant  t.  Pte9iwood,  1  Atk.  464;   8.  P.  LUyyd  y.  Tlme^  2  Ves.  sen.  213 ;  Buissieres 
▼.  Aiberi,  2  Gas.  Temp.  Lee,  61."    Wma.  on  Exrs.  1361. 
(y)  '*  1  Vea,  sen.  166." 
{»)  Wma.  on  l&m.  1362.    See  8ubdT.  13.  (a)  6  Paige,  315. 
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ion  prevents  relatives  of  the  half  blood  from  taking,  unless  his  or  her 
descendants  could  also  take  bv  representation.  ''It  is  evident,  how- 
ever/' said  the  chancellor,  '^tnat  such  was  not  the  intention  of  the 
legislature.  The  object  of  tiiis  provision  of  the  statute,"  he  contin- 
.uea,  "  was  merely  to  declare,  that  in  cases  where  relatives  <^the  whole 
blood  were  authorized  to  take  .by  representation,  those  of  the  half 
blood  were  authorized  to  take  by  r^resentation  in  the  same  manner. 
The  rule  of  law  on  this  subject  has  not  been  altered  by  the  Bevised 
Statutes.  It  has  been  considered  as  settled,  ever  since  die  decision  of 
the  House  of  Lords  in  Watts  v.  Orookej{b)  that  in  successions  of  personal 
estates,  relatives  of  the  half  blood,  in  equal  degrees  of  cognation  to  the 
intestate,  take  equally  with  relatives  of  the  whole  blood ;  and  that  they 
also  take  b^  representation,  where  representation  would  be  allowed 
among  relatives  of  the  whole  blood  of  the  same  degree."(c) 

Affinity  or  relationship  by  marriage,  except  in  the  instance  of  the 
wife  of  the  intestate,  gives  no  title  to  a  share  of  his  property  under  the 
statute.  Therefore,  it  the  intestate  had  a  son  and  daughter,  and  they 
both  die,  the  former  leaving  a  wife,  and  the  latter  a  husband ;  upon 
the  intestate's  death  afterwards,  such  husband  and  wife  have  neither 
of  them  any  claim  on  the  estate.  (ti{) 

The  eleventh  subdivision  provides  that  no  representation  shall  be 
admitted  among  collaterals,  after  brothers'  and  sistevs'  children.  This 
provision  must  be  construed  to  mean  brothers  and  sisters  of  the  intes* 
tate,  and  not  as  admitting  representation,  when  the  distribution  hap- 
pens to  fall  among  brothers  and  sisters  who  are  remotely  related  to  the 
mtestate,  for  the  intestate  is  the  subject  of  the  act — ^it  is  his  estate,  his 
wife,  his  children,  and,  for  the  same  reason,  his  brothers'  and  sisters' 
children ;  for  he  is  equally  correlative  to  all!  Therefore,  tf  the  intes- 
tate should  leave  an  uncle,  and  the  son  of  another  unde  deceased,  the 
latter  shall  have  no  distributive  share.  So,  if  the  next  of  kinx>f  the 
intestate  should  be  nephews  and  nieces,  a  child  of  a  deceased  nephew 
or  niece  will  not  be  admitted  to  share  in  the  distribution.(e)  Again,  it 
has  been  held  that  if  the  brother  of  the  intestate  left  a  grandson,  and  a 
sister  left  a  child,  the  grandson  shall  not  have  distribution  with  the  son 
or  daughter  of  the  sister.  Thus,  although,  as  it  has  already  appeared, 
lineal  representatives,  ad  infinitum^  shall  share  in  the  distribution  of  an 
intestate  s  personal  estate,  yet,  among  collaterals,  except  onl^  in  the 
instance  of  the  intestate's  brothers'  and  sisters'  children,  proximity  of 
blood  shall  alone  give  a  title  to  it.(/) 

If  the  intestate's  brothers  and  sisters  were,  at  the  time  of  his  decease, 
all  dead,  and  having  left  children,  such  children  shall  all  take  per  capita. 
Therefore,  if  an  intestate  leave  a  deceased  brother's  only  son,  and  ten 
children  of  a  deceased  sister,  the  ten  children  of  the  deceased  sister 
shall  take  ten  parts  in  eleven  with  the  son  of  the  deceased  brother. 
But  in  the  event  of  some  of  the  intestate's  brothers  and  sisters  being 

(h)  Show  cases  in  Pari.  108. 

(c)  See  2  Vem.  124;   S.  O,  Bwn^  Y.  Mam,  1  Yes.  sen.  156;  Harris'  Justinian,  310,  n.; 
1  Strahan's  Domat  668.  (d)  Wms.  on  Ezra.  1362. 

U)  Doughty  y.  SHUweU,  1  Bradf.  Suir.  Rep.  300. 
(/)  See  Wms.  on  Bzxs.  1363;  2  Kent's  Comm.  426. 
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aliye  and  some  dead,  and  such  as  are  dead  having  left  children,  such 
children  take  per  stirpes^  by  way  of  representation.  Therefore,  if  an 
intestate  left  a  brother  alive,  and  ten  children  of  a  deceased  sister,  such 
ten  children  will  take  one  moiety  of  the  personal  estate,  and  their  uncle 
the  other.(5r) 

It  is  the  doctrine  under  the  Statute  of  Distribution,  that  the  claim- 
ants take  per  stirpes  only  when  they  stand  in  unequal  degrees,  or  claim 
by  representation ;  and  then  the  doctrine  of  representation  is  necessary. 
]Dut  where  they  all  stand  in  equal  degree,  as  three  brothers,  three  grand- 
children, three  nephews,  &c.,  they  take  per  capita,  or  each  an  equal 
share ;  because,  in  this  case,  representation,  or  taking  ^er  stirpes,  is  not 
necessary  to  prevent  the  exclusion  of  those  in  a  remoter  degree ;  and 
it  would  be  contrarv  to  the  spirit  and  policy  of  the  statute,  which  aims 
at  a  just  and  equal  distribution.  If  a  person  dies  without  children, 
leaving  a  widow  and  mother,  brother  and  sister,  and  two  nieces  by  a 
deceased  brother,  then,  according  to  the  established  doctrine,  the  widow 
would  take  a  moiety,  and  the  mother,  brother  and  sister  would  each 
take  one-fourth,  and  the  two  nieces  the  other  one-fourth  of  the  remain* 
inff  moiety.(A) 

If  the  deceased  was  an  illegitimate,  and  left  a  mother,  and  no  child, 
descendant,  or  widow, — by  the  8th  subdivision  of  the  section,  as  amended 
by  the  act  of  the  18th  May,  1845,  the  mother  takes  the  whole  of  the 
surplus ;  and  if  the  mother  shaU  have  died,  the  relatives  of  the  deceased 
on  the  part  of  the  mother  take  in  the  same  manner  as  if  the  deceased 
had  been  legitimate.(i) 

The  death  of  the  widow  or  one  of  the  next  of  kin  of  the  intestate, 
within  the  time  fixed  by  the  statutes  for  calling  the  administrator  to 
account,  does  not  entitle  the  surviving  next  of  kin  of  the  intestate  to 
the  whole  of  the  personal  estate ;  but  the  share  of  such  deceased  widow 
or  next  of  kin  is  vested,  and  belongs  to  his  or  her  personal  representa- 
tives.(;') 

Where  a  mortgage  deed  contains  a  power  of  sale,  with  a  direction 
that  the  surplus  produce  shall  be  paid  to  the  mortgagor,  his  executors 
or  administrators,  if  a  sale  takes  place  in  the  lifetime  of  the  mortgagor, 
the  surplus  is  personal  estate  ;(i)  out  if  after  his  death,  it  is  real  estate : 
as  the  equity  of  redemption  descends  to  the  heir  at  law.  (A  The  ad- 
ministrator of  a  mortgagor,  therefore,  is  not  entitled  to  tne  surplus 
moneys  arising  from  a  sale  of  mortgaged  premises  under  a  judgment 
or  decree  in  equity — ^such  surplus  goes  to  the  heirs,  and  is  assets  in 
their  hands ;  and  when  the  heirs,  being  infants,  were  before  the  conrt 
by  their  parent,  it  was  ordered  to  be  distributed  as  equitable  assets.(7n) 

(a)  WnuL  on  Bzn.  1363-4. 

^)  Keyheay  y.  Keykoay,  2  P.  Wma  344;  Sianiey  y.  Skmkyj  1  Atk.  Bep.  467 ;  2  Kent's 
Comm.  425-6. 

(t)  The  act  of  13th  May,  1845,  is  giyen  entire  in  subdy.  8,  supra. 

{j)  Ro8€  y.  Chirk,  8  Paige,  5*74. 

{k)  See  Bdgart  y.  Fwrman,  10  Paige,  496;  jShMesy  y.  WHUb^  1  Bradf.  Snrr.  Bep.  496. 

(2)  Wms.  on  Bxrs.  610. 

(m)  Mote»  y.  Mmrgabroyd^  1  Johns.  Ch.  Rep.  119.  With  respect  to  the  question  of  merger, 
where  a  person  holding  a  mortgage  as  executor  of  the  mortgagee  purchases  in  fee,  in  his 
individual  capacity,  the  equity  of  redemption  in  the  mortgaged  premises,  see  CUft  agst  WhiJUt 
2  Kern.  619. 
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OF  DISTRIBUTION  WHERE  THE  DECEASED,  AT  THE  TMB  OF  HIS  DEATB 

WAS  DOMIGILBD  ABROAD. 

This  may  be  the  proper  place  to  consider  the  subject  of  the  disposi- 
tion of  the  personal  property,  left  within  this  state,  of  a  deceased  person 
who,  at  the  time  of  nis  death,  was  domiciled  abroad. 

Hitherto  it  has  been  assumed  that  the  intestate  was,  at  the  time  of 
his  death,  domiciled  in  a  place  where  the  Statute  of  Distributions  is 
the  law  of  the  land. 

It  has  become  a  settled  principle  of  international  jurisprudence,  and 
one  founded  on  a  comprehensive  and  enlightened  sense  of  public  policy 
and  convenience,  that  the  disposition,  succession  to,  and  distribution  of 
personal  property,  wherever  situated,  is  governed  by  the  law  of  the 
country  in  which  the  owner  or  intestate  was  a  domiciled  inhabitant 
at  the  time  of  his  death,  without  any  regard  whatsoever  to  the  place 
either  oHhe  birth  or  the  death,  or  the  situation  of  the  property  at  that 
time.  The  principle  applies  equally  to  cases  of  voluntary  transfer  of 
intestacy  and  of  testaments. (n)  And  the. principle,  though  it  has  its 
foundation  in  international  comity,  is  equally't)Dligatory,  as  a  rule  of 
decision  in  the  courts,  as  a  legal  rule  of  purely  domestic  oriffin.(o) 

This  rule,  as  to  the  succession  and  distribution  of  personal  property, 
is  settled  in  England,  and  by  the  general  usage  ot  nations,  and  has 
repeatedly  been  declared  to  constitute  a  part  of  the  municipal  juris- 
prudence of  this  country.^))  It  is  not,  however,  correct  to  say  that, 
with  respect  to  the  distribution  of  personal  property,  the  law  of  the 
land  gives  way  to  the  law  of  a  foreign  country ;  out  that  it  is  a  part  of 
the  law  of  the  land  that  personal  property  should  be  distributed  ac- 
cording to  the  jus  domiciliu  If)  therefore,  a  man  die  domiciled  in  this 
country,  and  administration  be  taken  out  to  him  here,  debts  due  to 
him,  or  other  of  his  personal  effects,  in  another  state  or  in  a  foreign 
country,  shall  be  distributed  according  to  the  law  of  this  state ;  for  the 
lex  loci  rei  sitce  is  not  to  be  recognized.  On  the  other  hand,  if  a  foreigner, 
domiciled  abroad,  die  intestate,  his  whole  property  here  is  distributable 
according  to  the  laws  of  the  country  where  he  was  so  domiciled.(o) 
'  The  like  rule  prevails  in  the  ascertainment  of  the  person  wno  is 
entitled  to  take  as  heir  or  distributee.  The  law  of  the  domicil,  there- 
fore, is  to  decide  whether  primogeniture  rives  a  right  of  preference,  or 
an  eiclusive  right  to  the  succession  ;  and,  whether  a  person  is  legiti- 
mate or  not  to  take  the  succession.  So,  whether  persons  are  to  take 
per  capita  or  per  stirpes  ;  and  the  nature  and  extent  of  the  right  of  rep- 
resentation.(r) 

Hence,  it  appears  that  a  different  doctrine  prevails  with  respect  to 
the  distribution  of  the  personal  estate  of  a  deceased,  when  in  the  hands 
of  an  executor  or  administrator,  from  that  which  is  established  with 
respect  to  the  grant  of  probate  or  administration,  by  which  he  is  em- 


4Bradf. 


Kent's  ComiQ.  429;  Wooa.  on  Exra.  1366. 

Paraona  v.  Lyman^  20  N.  T.  Rep.  (6  Smith)  103 ;   8,  (7.,  28  Barb.  Sup.  Ct  Rep.  666; 

■"  Suit.  Rep.  268. 
p)  2  Kent's  Gomm.  43]. 

o)  See  Wms.  on  Exra.  1366-7;  JPtirsom  v.  Lyman^  20  N.  T.  Rep.  (6  Smith)  103. 
r)  Story's  Ck>nfl.  of  Laws,  403. 
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powered  to  possess  himself  of  such  estate ;  for,  with  regard  to  the  la^ 
ter,  the  siitis  of  the  property,  as  it  has  appeared  in  an  earlier  part  of 
this  treatise,  regulates  the  jurisdiction,(a) 

The  diffioulty  has  been,  not  in  the  rule  itself,  but  in  the  application 
and  execution  of  it.  The  question  has  repeatedly  arisen,  as  to  the 
rights  of  the  creditors  of  the  deceased  non-inhabitant,  and  other  per* 
sons  interested  in  his  estate,  resident  within  the  country  where  the 
particular  portion  of  his  property  was  situated,  and  where  the  new 
administration  was  taken  out,  "whether  a  court  of  equity  would  proceed 
to  decree  an  ^account  and  distribution  according  to  the  lex  loci  ret  szUb, 
or  direct  the  assets  to  be  distributed  by  the  foreign  tribunal  of  the 
domicil  of  the  deceased.  The  general  American  rule  seems  to  be,  that 
the  new  administration  is  made  subservient  to  the  rights  of  creditors, 
legatees,  and  distributees  resident  unihin  the  country ;  and  that  the  resi- 
duum is  transmissible  to  the  foreign  country  only  when  the  final  ac- 
count has  been  settled  in  the  nroper  domestic  tribunal  upon  the  equi- 
table principles  adopted  in  its  laws.(^ 

''  It  remains  to  ascertain  ^hat  shall  constitute  a  domicil  with  respect 
to  the  proper  application  of  the  above  rule.  A  man's  domicil  is  prima 
facie  the  place  of  his  residence ;  but  this  may  be  rebutted  by  showing 
that  such  residence  is  either  constrained  irom  the  necessity  of  his 
affairs,  or  transitory.  On  this  subject,  the  following  propositions  may 
be  stated  as  deducible  from  the  adjudged  cases: 

"  1.  Though  a  man  may  have  two  domicils  for  some  purposes,  he 
can  have  only  one  for  the  purpose  of  succession. 

"2.  The  original  domicil,  or,  as  it  is  called,  the  jferwrn  originis,  or 
the  domicil  of  origin,  is  to  prevail,  until  the  party  has  not  only  ac- 
quired another,  but  has  manifested  and  carried  into  execution  an  inten- 
tion of  abandoning  his  former  domicil,  and  taking  another  as  his  sole 
domicil. 

"  The  domicil  of  origin  is  that  arising  from  a  man's  birth  and  con- 
nections. 

**  It  appears,  from  the  terms  of  the  proposition  under  consideration, 
that  sucn  a  domicil  cannot  be  lost  by  mere  abandonment.  It  ^  not  to 
be  defeated  animo  merely,  but  animo  etfaciOj  and  necessarily  remains 
until  a  subsequent  domicil  be  acquired,  unless  the  party  die  in  iiinere 
towards  an  intended  domicil. 

"  3.  The  proposition  last  stated  is  equally  true  of  an  acquired,  as  of 
an  original  domicil.  Therefore,  an  acquired  domicil  cannot  be  lost  by 
mere  abandonment,  but  continues  until  the  intention  of  another  change 
of  domicil  is  carried  into  execution. 

"  It  may  further  be  mentioned  on  this  point,  that  a  new  domicil  can- 
not be  acquired  by  a  party's  own  act  during  pupilage,  nor  until  the 
party  is  sui  juris. 

"  4.  After  the  death  of  the  father,  children  remaining  under  the  care 
of  the  mother,  follow  the  domicil  which  she  may  acquire,  and  do  not 


!: 


(«)  WzDB.  on  Ezra.  1367.    See  ante,  oh.  3,  p.  223 ;  oh.  4,  p.  239. 

(i)  See  2  Kent's  Comm.  420  and  434,  note^  where  the  cases  are  ooUeoted  and  reviewed; 
Story's  Conil.  of  Laws.  423. 
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retain  that  which  their  fiiiher  had  at  his  death,  until  they  are  capable 
of  gaining  one  by  acts  of  their  own. 

*'  This  rule  is,  however,  it  appears,  subject  to  the  condition  that  the 
domicil  shall  not  have  been  cnanged  for  the  fraudulent  purpose  of  ob- 
taining an  advantage  by  altering  me  rule  of  succession ;  and  it  should 
seem,  by  the  opinion  of  an  eminent  foreign  juxist,(u)  that  such  fraud 
will  be  presumed  if  no  reasonable  motive  can  be  assigned  for  the 

change."(v) 

The  disposition  of  the  personal  property  under  the  will  of  a  person 
dying  domiciled  abroad,  properly  forms  a  part  of  the  present  subject. 

"  Where  the  will  or  testament  is  made  m  the  place  of  the  domicil 
of  the  testator,  the  general  rule  of  the  common  law  is,  that  it  is  to  be 
construed  according  to  the  law  of  the  place  of  his  domicil,  in  which  it 
is  made.  A  will,  therefore,  made  of  personal  estate  in  England,  is  to 
be  construed  according  to  the  meaning  of  the  terms  used  by  the  law  of 
England;  and  this  rule  equally  applies,  whether  the  judicial  inquiry 
as  to  its  meaning  and  interpretation  arises  in  England,  or  in  any  other 
country. 

"  So,  whether  the  words  of  the  will  give  a  fegaoy,  or  create  a  trust 
in  favor  of  a  party,  where  the  expressions  used  import  a  wish  or  desire, 
or  other  language  of  a  similar  sort  is  used,  must  be  decided  by  the  law 
of  the  place  where  the  will  is  made  and  the  testator  has  his  domicil.(u;) 
So,  where  a  legacy  is  given  in  terms  expressive  of  a  currency  in  use  in 
different  countries,  but  of  different  values  therein,  the  same  rule  will 
apply.  So,  legacies  are  deemed  payable  according  to  the  law  of  the 
country,  and  in  the  currency  of  tne  country,  where  the  will  is  made 
and  the  testator  is  domiciled. 

'*  In  like  manner,  the  question  whether  a  legatee,  by  the  terms  of  a 
foreign  will  or  testament,  tal^es  an  estate  for  life  or  in  fee,  is  to  be  de- 
cided bjr  the  law  of  the  place  where  the  will  is  made  and  the  testator 
is  domiciled,  and  not  by  the  law  of  the  place  where  the  controversy 
arises  or  the  testator  was  born.  So,  if  the  question  arises  whether  it  is 
competent  to  make  a  particular  bequest  of  property,  the  validity  of  it 
must  be  decided  by  the  law  of  the  place  where  the  will  or  testament  is 
made,  ind  the  testator  i^  domicilea.(x)  So,  if  a  legacy  is.  given  by  a 
will  or  testament  to  a  party  who  dies  in  the  lifetime  of  the  testator,  the 
question,  whether  it  is  an  ademption  of  the  legacy,  or  whether  the  leg- 
acy goes  to  his  personal  representatives,  is  to  be  decided  by  the  law 
where  the  will  or  testament  is  made  and  he  is  domiciled. 

'*  The  same  rule  will  apply  to  the  ascertainment  of  the  persons  who 
are  to  take  under  a  will  or  testament,  when  it  is  made  by  words  desig- 
nating a  particular  class  or  description  of  persons.  Who  are  the  proper 
Eersons  entitled  to  tstke  under  the  deaignatio  personarum^  is  a  point  to 
e  ascertained  by  the  law  of  the  place  where  the  will  is  made  and  the 
testator  is  domiciled."(y)  , 

f«)  "Pothier,  in  the  iacrodactorf-  chapter  to  his  Treatise  on  the  Custom  of  Orleans." 
[v)  Wms.  on  Exrs.  1368, 1370,  and  cases  cited;  2  Kent's  Comm.  430,  note.    And  see  Cur- 
ling  V.  ThumUm,  2  Add.  17 ;  SUmiey  ▼.  Bemss,  3  Hagg.  441 ;  4  Hagg.  446. 

(to)  See  PetrsoM  ▼.  Lyman,  20  N.  Y.  Bep.  (6  Smith)  103 ;  28  Barb.  Sup.  Ct  Bep.  566. 


t 


(z)  Parsons  v.  Lyman,  supra. 

(y)  Story's  0onfl«  of  Laws,  402,  and  cases  dted. 
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OF  THE  DISPOSITION  OP  THE  PERSONAL  PROPERTY  OF  INTESTATE 

MARRIED  WOMEN. 

The  above  section  of  the  statutes,  numbered  79,  and  the  following 
section,  numbered  80,  govern  the  disposition  of  the  personal  property 
of  intestate  married  women. 

The  79th  section  exempts  the  personal  estates  of  married  women  from 
the  operation  of  the  provisions  of  the  Statute  of  Distributions,  and 
authorizes  their  husbands  to  demand,  recover,  and  enjoy  the  same  aa 
they  are  entitled  by  the  rules  of  the  common  law,  Tne  section  num- 
bered 80  directs  that  in  case  administration  of  the  estate  of  a  married 
woman,  intestate,  be  granted  to  any  person  other  than  her  husband, 
such  administrator  shall  pay  over  the  surplus,  after  discharging  the 
debts,  to  such  husband  or  his  personal  representatives.  The  act  of 
1848,  "  for  the  more  effectual  protection  of  the  property  of  married 
women, "(s^)  as  amended  by  the  act  of  1849,(a)  proviaes  that  the  real 
and  personal  property  of  a  married  woman  ahau  not  be  subject  to  the 
disposal  of  her  husband,  nor  liable  for  his  debts,  but  shall  be  her  sole 
ana  separate  property, 4U9  if  she  were  a  single  female;  and  that  any 
marriea  female  may  take  by  inheritance,  or  by  gift,  grant,  devise  or 
bequest  from  any  person,  other  than  her  husband,  and  nold  to  her  sole 
and  separate  use,  and  convey  and  devise  real  and  personal  property, 
and  any  interest  or  estate  therein,  and  the  rents,  issues  and  profits 
thereof,  in  the  same  manner  and  with  the  like  effect  as  if  she  were  un- 
married ;  and  the  same  shall  not  be  subject  to  the  disposal  of  her  hus- 
band, nor  be  liable  for  his  debts. 

'^  The  acts  of  1848  and  1849,*'  it  was  laid  down  by  the  surrogate  of 
the  county  of  New  York  in  McCosker  v.  Ooldenjip)  "do  not  undertake 
to  disturb  the  law  in  regard  to  the  estates  of  married  women  dying 
intestate.  They  are  auUioiized,"  continuea  the  learned  surrogate,  "  to 
take,  hold,  convey  and  devise ;  but,  in  default  of  a  will,  the  estate  is 
transmitted,  after  death,  precisely  as  it  was  before  these  acts  were  passed. 
A  married  woman  naay  sell  or  bequeath  her  personal  estate ;  but  if  she 
dies  intestate,  the  law  deolares  who  shall  take  it  Now,  as  before,  if 
she  dies  intestate,  the  husband  may  demand  administration ;  or  if  a 
stranger  administer,  he  is  entitled  to  the  residue,  after  payment  of 
debts ;  and  as  to  him  the  Statute  of  Distribations  is  a  nullity.  That 
statute  does  not  apply  to  the  case  of  a  feme  covert  dying  intestate." 
The  learned  surrogate  supports  this  view  of  the  statute  by  citing  sev- 
eral English  decisions  as  to  the  dispoeitioa  of  the  personal  property  of 
a  marri^  woman  dying  intestate,  held  under  a  mairtaffe  settlement  or 
contract  to  her  use,  with  the  same  power  and  control  as  if  she  were 
sole  and  unmarried,  and  making  no  provision  for  its  disposition  after 
death,  in  which  eases  it  has  been  held  that  the  husband  took  such  prop- 
erty.(e)    He  regards  these  English  decisions  as  clearly  in  point,  with 

(a;)  a  L.  1848,  p.  S07 ;  3  B  S.  (6th  ed.)  239. 

(a)  S.  L.  1849,  p.  698;  3  R.  &  (6th  ed.)  339.    See  act  "oonoeraing  the  rights  and  liabil- 
ities of  husband  and  wife."    a  L.  1860,  oh.  90,  p.  167. 

(b)  1  firad£  Suit.  Bep.  64. 

(c)  Saimxm  r.  Hays, 4  Hagg.  386;  Molhny  t.  Kemudy,  10  Simons,  364;  Froudley  t.  Fu^ 
der,  3  M.  and  K.  67. 
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reference  to  the  construction  of  these  statutes,  and  concludes  his  opinion 
in  the  case  as  follows :  ^'  I  cannot,  accordingly,  see  that  these  acts, 
which  have  enabled  a  married  woman  to  have  the  sole  control  and 
absolute  ownership  of  her  property  during  her  life,  with  power  to  sell 
and  convey,  and  also  to  regulate  its  disposition  after  her  death,  have 
at  all  altered  the  law  as  to  the  administration  of  her  personaltv  in  case 
of  intestacy.  Where  the  wife  has  failed  to  exercise  the  privilege  con- 
ferred upon  her  by  these  new  statutes,  and  dies  intestate,  possessed  of 
personalty,  her  husband  has  still  the  sole  right  to  administer,  and,  as 
administrator,  to  retain  the  residue  of  the  estate,  after  the  payment  of 
debts,  to  his  own  use.  The  right  of  representation,  unless  he  be  incom- 
petent, and  the  ri^ht  of  succession  to  the  propertv,  are  still  exclusively 
vested  in  him,  to  be  defeated  only  by  a  valid  will."(d) 

The  surrogate  of  the  county  of  Erie  is  stated  to  have  decided  the 
same  point  the  same  way,  pursuing  a  similar  line  of  reasoning  But 
the  doctrine  has  not  been  entirely  unquestioned.  In  Paine  v.  Barttett, 
administrator^  etc.,  in  the  Superior  Court  of  the  city  of  New  York,  at 
special  term,  Mr.  Justice  Hoffman,  aftier  an  elaborate  and  able  exam- 
ination of  the  question,  declared  his  opinion  that  the  statute  of  1848 
has  superseded  the  tight  of  the  husband  to  the  wife's  property,  where 
the  marriage  was  aftier  the  act,  although  he  survives  her ;  that  although 
the  formal  right  to  administer  may  still  be  in  him,  he  becomes  a  trustee 
for  the  next  of  kin,  and  that  the  next  of  kin  to  the  married  woman, 
intestate,  were  entitled  in  distribution  to  her  personal  property.  This 
case  was  heard,  upon  appeal,  at  the  general  term  of  tne  court ;  but  it 
was  decided  there  upon  another  point.  It  is  proper  to  mention,  how- 
ever, that  it  is  understood  that  if  the  learned  justices  at  the  general 
term  had  found  theniselves  called  upon  to  determine  the  point  in  ques- 
tion, their  decision  would  not  have  sustained  the  judgment  of  the 
learned  justice  at  special  term.  The  construction  and  effect  of  these 
statutes  may,  therefore,  be  regarded  as  unsettled ;  but  the  view  taken 
by  the  learned  surroga^  of  the  county  of  New  York  in  the  case  quoted, 
is  probably  that  which  will  be  adopted  by  the  courts.(e} 

In  Shumway  v.  Cooper^fJ^  where  a  married  woman  had  died  intestate, 
and  her  husband  had  admmistered,  and  there  were  no  debts,  it  was 
considered  that  an  accounting  bv  him  before  the  surrogate,  on  the  peti- 
tion of  her  next  of  kin,  womd  oe  a  vain  thing. 

(d)  Shumway  y.  Cooper,  16  Barb.  Sup.  Ct  Bep.  566. 

(e)  T^e  reported  decMons  ander  these  statute!  afford  bat  little  light  upon  the  question. 
It  has  been  held  that  they  cannot  opeiste  to  divest  a  husband  of  his  right  as  tenant  bj  the 
oortesy,  where  the  marriage  took  place  before  the  act,  nor  to  difpofsesi  him  of  the  ri^t  to 
the  rents  and  profits  of  her  real  estate  during  corerture,  in  the  same  state  of  fietcts.  It  has 
also  been  held  that  the  wife  may  not  directly  convey  her  dower  right  to  her  husband.  Oror 
ham  V.  Van  Wyck,  7  How.  Prac.  Bep.  87t;  Burd  t.  Cam,  9  Baib.  Sap.  Ct  Bep.  366;  Vm 
SickU  Y.  Van  Sickle^  8  How.  Praa  Bep.  366;  White  v.  White,  4  How.  Prac.  Bep.  103.  The 
Court  of  Appeals  have  recently  decided,  in  the  case  of  WetUrvA  v.  Oreggf  (2  Keman,  302,) 
that  the  statute  of  1848  does  not  deprive  a  husband,  married  previous  to  1848,  of  the  right 
to  reduce  into  possession  the  personal  propery  of  his  wife  not  reduced  into  possession  pre- 
viously to  the  passing  of  that  statute. 

(/)  16  Barb.  Sup.  Ct  Bep.  556. 
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OF  SSCUBINa  THB  DISTRIBUTIVB  SHABES  OF  ^£INOBS. 

Under  the  ftbore  section,  numbered  80,  the  surrogate  may  direct  the 
distributive  share  of  a  minor  to  be  paid  to  his  guardian,  or  to  be  in- 
vested, as  before  provided(^)  with  respect  to  legacies  to  minors.  It  will 
be  observed  that  the  surrogate  is  not  required  to  demand  security  from 
the  guardian  before  directing  the  payment  to  him  of  a  minor's  distribu* 
tive  share,  as  he  is  before  directing  the  like  payment  of  a  legacy.  But 
it  is  without  doubt  competent  for  him,  if  he  distrust  the  entire  aaequaoy 
of  the  guardian's  responsibility,  to  direct  the  payment  to  be  withheld 
until  sati^ctory  security  be  given,  and  to  order  the  distributive  share 
in  the  meantime  to  be  invested.  '^ 

The  81st  section  directs,  in  certain  cases,  the  payment  into  the  state 
treasury  of  the  surplus  which  would  otherwise  be  distributed. 

*  OF  THB  FORM  OF  THE  SURROGATE'S  DECREE. 

The  practice  on  an  accounting  before  the  surrogate  having  thus  been 
gone  through  with,  and  some  of  the  various  topics  and  questions  which 
present  themselves  for  consideration  in  the  course  of  the  proeeedinos 
having  thus  been  discussed,  some  remarks  are  now  to  be  offered  wiui 
respect  to  the  form  of  the  surrogate's  final  sentence  or  decree  in  the 
matter,  and  also  of  the  decree  for  distribution. 

It  is  not  within  the  design  of  this  work  to  consider  how  &r  the  sur- 
rogate's decree  in  the  case  of  an  accounting,  or  in  any  other  case,  will 
be  of  itself,  in  a  subsequent  suit  or  controversy,  evidence  of  any  other 
&ct8  stated  in  it  than  those  of  which  it  is  bv  the  statute  expressly  made 
conclusive  against  the  parties.  It  can  onljr  be  stated  that  it  is  com- 
mon to  include,  in  the  final  decree  for  distribution,  various  statements 
of  facts  which,  although  they  may  not  be  strictly  received  as  evidence 
in  any  collateral  inquiry,  are,  nevertheless,  a  necessary  portion  of  the 
history  of  the  proceedings,  and  may  become  of  importance  to  render 
the  decree  intelligible,  and  to  assist  and  guide  future  investigations  into 
the  matter. 

The  decree  for  settlement  of  the  account  is  usually  very  simple  and 
brief  in  its  form*  It  has  been  seen  that,  by  statute,(A)  the  surrogate  is 
required  to  record  wdth  his  decree  a  summary  statement  of  the  account 
as  the  same  shall  have  been  finally  settled  and  allowed  by  him,  which 
is  to  be  referred  to  and  taken  as  part  of  the  final  decree.  This  state- 
ment is  made  in  the  surrogate's  minutes,  setting/orth  in  separate  items 
the  total  assets  generally  as  set  out  in  the  inventory  which  originally 
came  into  the  hands  of  the  executor  or  administrator  on  his  assuming 
the  duties  of  the  trust,  the  increase  or  decrease  thereof,  if  any,  the  dis- 
bursements for  necessary  expenses  of  the  administration,  the  payments 
made  of  the  debts  due  by  the  estate,  the  sums  applied  to  the  discharge 
of  legacies  or  distributed  among  those  entitled  in  distribution,  and  the 
balance  remaining  in  the  hands  of  the  executor  or  administrator.  At 
the  foot  of  this  summary  the  sentence  is  pronoimced,  declaring  the 
accounts  of  the  executor  or  administrator  finally  settled,  and  allowed 
according  to  the  statement.  [For  form  of  the  final  decree,  see  Ap- 
pendix, No.  74.] 

(g)  See  aniey  p.  669.  (h)  See  arUe^  p.  3S. 
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The  decree  far  dutribotioii  is  nuide  out  separaldy,  and  is  geoendly 
of  greater  length.  The  pieUminarjr  proceedings  in  the  esse  are  nsoally 
stated  in  substance  at  the  oommenoement  of  the  decree,  and  the  pfoper 
allegations  are  there  inserted  to  show  jarisdictioii  in  the  surrogate. 
The  return  of  the  order  or  eitatkm,  and  the  appearance  of  those  who 
attend  the  accounting,  whether  in  person  or  by  attomer,  or  proctor,  or 
by  general  or  8[jeeial  guardian,  are  there  recited.  I'he  &cts  of  the 
servioe  of  the  citation  upon  absentees,  either  perBoqally  or  oonstruct- 
iyely  by  publication,  ana  their  dc&ult  in  not  appearing,  although,  as 
was  statea,  not  strictly  matters  within  the  immediate  cognizance  of  the 
surrogate,  are  next  set  forth.  Kthere  has  been  a  reference  to  an  audi- 
tor, it  should  be  so  stated  in  ihe  decree,  and  the  sdbstanceof  his  report 
should  be  given,  and  its  confirmation  or  modification  should  be  recited. 
The  surrogate's  determinations  as  to  the  rights  of  creditors,  the  ^n* 
struction  and  legality  of  the  bequests,  and  the  title  and  claims  of  l^a- 
tees,  whether  speciaJ,  general,  or  residuary,  and  as  to  the  title  of  any 
person  claiming  as  widow  or  next  of  kin,  should  be  fully  and  clearly 
expressed.  The  sum  apportioned  to  each  individual,  or  directed  to  be 
reserved  or  deposited  to  meet  claims  not  yet  due,  or  not  decided,  oir  to 
be  invested  for  the  benefit  of  minors,  should  be  distinctly  specified  in 
dollars  and  cents.  The  consent  of  parties  to  the  transfer  or  assignment 
of  property  or  securities  remaining  in  the  hands  of  the  executor  or 
administrator,  should  be  stated.  If  there  has  been  an  appraisement 
thereol^  the  same,  as  has  been  already  mentioned,  may  properly  be 
stated ;  and  the  particular  articles  or  securities  to  be  transferred  or  as- 
signed to  each  person  should  be  designated.  The  mandatory  parts  of 
the  decree  will  order  the  executor  or  administrator  to  pay  over,  reserve, 
or  invest  moneys,  or  to  transfer  or  assign  property  or  securities  accord- 
ing to  the  apportionment  determined  upon. 

In  the  court  of  the  surrogate  of  the  county  of  New  York,  these  two 
decrees  are  now  always  embodied  in  a  single  decree,  which  is  styled 
the  decree  for  settlement  and  distribution.  The  decree  unites  all  the 
particulars  above  specified  for  two  several  decrees  for  those  purposes. 

gi'or  form  of  decree  for  settlement  and  distribution,  see  Appendix, 
a  74.] 

With  respect  to  the  costs  of  the  accounting,  the  general  principle  to 
be  adopted  from  the  cases  is  the  just  one,  that  executors  are  entitled  to 
their  costs  in  settling  their  accounts  so  far  as  they  are  not  in  fault,  and 
bound  to  pay  costs,  as  to  such  inquiries  in  the  action  or  proceeding  as 
were  caused  by  their  breach  of  trust.(i)  If  the  party  contesting  the  ac- 
count subjects  the  accounting  party  to  useless  expense  by  unfounded 
objections,  he  may  be  properly  charged  with  such  costs  personally.(y) 

It  has  already  oeen  observed  than  an  executor  or  administrator  is 
not  entitled  to  charge  the  estate  he  represents  with  a  counsel  fee  paid 
by  him  upon  the  final  settlement  of  his  accounts  before  the  surrogate; 
or  for  drawing  up  his  accounts  in  a  proper  and  legal  form  on  such 
settlement.    It  may  be  added,  that  the  surrogate  has  no  authority  to 

(t)  Ray  Agflt  Van  Hook,  9  How.  Prac.  Bep.  427;    GrigUh  v.  Beeeher,  10  Barb.  Sap.  Ci 
B«p.  432. 
(i)  Cfardmr  t.  Qardncr,  7  Paige,  112, 116;  WtsUrwU  y.  Qregg^  1  Barb.  Ch.  B^  469. 
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make  an  arbitrary  allowance  to  an  executor  or  administrator,  in  lieu 
of  the  compensation  directed  by  the  statute  to  be  paid  to  advocates 
and  proctors  in  Surrogates'  Oourts,  where  the  same  is  to  be  paid  as  costs 
in  the  suit  or  proceedings,  either  by  the  adverse  party,  or  out  of  the 
fund  in  litigation.(i) 

It  has  heretofore  been  eeen{l)  that  the  surrogate  is  not  authorized  to 
decree  the  payment  of  costs  out  of  the  estate  of  the  decedent  in  the 
hand^  of  his  personal  representatives,  to  the  exclusion  of  their  commis- 
sioDs  for  receiving  and  paying  out  moneys,  if  the  amount  in  their  hands 
is  not  sufficient  to  pay  both.  If  it  is  a  proper  case  to  charge  them  with 
the  costs  of  the  aaverse  party  upon  tne  proceedings,  there  should  be 
a  decree  against  them  directly  and  personally  for  the  payment  of  such 
costs.(w) 

If  the  accounting  has  taken  place,  and  has  been  conducted  throughout 
and  concluded,  at  the  instance  of  a  single  party,  without  bringing  in 
other  persons  in  interest,  the  decree  will  merely  decide  as  to  his  rights ; 
and,  if  it  be  in  his  fevor,  order  payment  to  him  of  the  sum  adjudged 
due.  If  such  party  be  a  creditor  who  has  obtained  a  judmnent  against 
the  executor  or  administrator,  whether  after  a  trial  at  Taw  upon  the 
merits  or  otherwise,  or  if  there  be  any  such  creditor  among  the  parties 
to  an  accounting,  where  all  the  persons  in  interest  have  b^n  called  in 
to  attend,  the  decree  will  designate  the  amount  applicable  to  such  judg* 
ment ;  and,  if  requested,  an  order  will  be  made,  which  may  be  embodied 
in  the  decree,  that  an  execution  issue  on  such  judgment.  Such  execu- 
tion will,  agreeably  to  what  was  stated  at  a  preceding  page,(n)  direct 
the  money  to  be  levied  of  the  goods,  &c.,  of  the  testator  or  intestate  in 
the  bands  of  the  executor  or  administrator.  A  remedy  in  nearly  all 
conceivable  cases  more  effectual  may  be  had,  as  will  presently  appear, 
by  proceedings  under  the  surrogate's  decree  for  the  payment  of  the 
money. 

[For  forms  of  decrees  upon  accounting,  see  Appendix,  No.  74.] 
The  decree  for  payment  or  distribution  may  oe  drawn  up  by  the 
successful  party,  or,  where  there  has  been  a  final  settlement  of  the  ac- 
counts, by  the  executor  or  administratoir.     It  is  frequently,  however, 
repared  at  the  surrogate's  office.    K  it  be  drawn  by  a  party,  it  should 
e  settled  in  conformity  with  the  rules  and  practice  of  the  Supreme 
Court  on  the  settlement  of  a  decree. 

OP  EUTFOBGIKa  THB  SURBOaATB'S  DBORBB. 

The  enforcing  of  the  decree  of  the  surrogate  remains  to  be  considered. 

An  action  at  law  upon  the  decree  may  be  brought  against  the  exec- 
ntor  or  administrator  oy  any  party,  to  compel  payment  of  any  sum  of 
money  thereby  adjudged  due  to  him.(o) 

A  complaint  may  be  filed  by  the  distributees,  to  compel  the  executor 
or  administrator  to  distrijbute  the  estate  of  the  decedent  according  to 


I 


{k)  BrnHa  r.  l>odg$,  1  Barb.  Oh.  Rep.  11;  Babey  r.  Van  Atnaring^^  6  Paige,  13;  WesUm 
T.  Bomaine,  1  Bradf.  Sorr.  Rep.  37 ;   WtUeoz  v.  SmUh^  36  Barb.  Sup.  Ct  Rep.  316. 
(0  Ant6,  p.  635. 

(f7»)  Halwy  T.  Ycat  AmHngt,  6  Paige,  13.  (n)  AwU^  p.  370. 

(o)  See  Paff  ▼.  JTmney,  1  Bradf.  Surr.  Rep.  1. 

37 


678  IKFOBOIKa  THB  SUBBOaATB'S  BBOBBl. 

the  sentence  or  decree  of  the  soxrogate^  made  upon  a  final  accounting 
before  him.(p) 

Proceedings^  Ixowever,  before  the  suirogate,  to  compel  the  perform- 
ance of  the  decree,  afford  a  very  speedy  and  effectiye  remedy. 

If  the  decree  direct  the  executor  or  administrator  to  transfer  or  de- 
liver any  specified  articles,  or  to  assign  any  particular  securities  belong- 
ing to  the  estate,  and  which  have  b^n  proved  to  be  in  his  hands,  his 
neglect  or  refusal  to  comply  with  such  directions  will  be  a  contempt, 
and  his  obedience  may  be  compelled  by  attachment,  or  his  bond  may 
be  prosecuted  under  tae  19th  section  of  the  act  relating  to  *'  the  rights 
and  liabilities  of  executors  and  admini8tcators,''(j)  presently  to  be  stated 
at  large. 

The  following  sections  of  the  statutes  provide  for  enforcing  decrees 
of  surrogates  for  the  payment  of  money : 

Sec.  19.  Whenever  an  executor  or  administrator  shall  refdae  or  omit 
to  perform  any  decree,  made  against  him  by  a  surrogate  having  juris- 
diction, for  rendering  an  account,  or  upon  a  final  setSement^  or  for  the 
payment  of  a  debt,  legacy,  or  distributive  share^  such  surrogate  may 
cause  the  bond  of  such  executor  or  administrator  to  be  prosecuted,  and 
shall  apply  the  moneys  collected  thereon  in  aatisfitction  of  such  decree, 
in  the  same  manner  as  the  same  ought  to  have  been  applied  by  such 
executor  or  administrator.(r) 

Sec.  68.  After  any  decree  is  made  by, a  surrogate  for  payment  of 
money  by  an  eiceoutor  or  administrator,  or  guardian,  on  application,  he 
shall  maKe  out  a  certificate,  stating  the  names  of  the  parties  against  and 
in  favor  of  whom  the  decree  is  made,  with  the  trade,  profession  or  oo* 
cupation  of  the  parties  respectivdy  in  their  places  of  residence,  in  which 
he  shall  state  the  amount  of  debt  and  costs  directed  to  be  paid  by  such 
deGree.(ff) 

Sec.  64.  On  such  certificate  being  filed  with  the  derk  of  any  county, 
the  same  shall  be  entered  and  docketed  on  the  books  now  required  by 
Iaw  to  be  i)rovided  and  kept  for  the  purpose  of  docketing  judgments, 
the  transcripts  or  certificates  of  whicn  snail  be  filed  with  such  derk, 
and  shall  thenceforth  be  a  lien  on  all  the  lands,  tenements,  real  estate 
and  chattela  real  of  every  person  against  whom  such  decree  shall  be 

(p)  SUUa  ▼.  Buirtkt  6  Paige,  133.  Bat  where  the  pUSntifiJ  an  executrix,  and  the  defend- 
ant an  execator  of  the  same  estate  had  a  final  acoonnting  before  the  surrogate  of  the  conntf 
of  New  York,  and  the  sorrogate  made  a  decree  thereon  ascertaining  and  declaring  the  amonnt 
of  assets  in  tii^  haadi,  the  whols  amooa^doe  asd  Iho  sum  payAl*  to  each  creditor  out  of 
the  aaseta  and  directed  the  assets  to  be  placed  in  the  defendant's  hands,  and  that  he  peison- 
allj  pay  tae  som  payable  to  each  ereditori  it  was  held  that  the  liabiU^  of  the  dflftmdant 
IbeiMipon  beeamo  personal,  and  the  moneys  his  indlTidoal  prmer^,  unless  some  i^eciil 
eaoi^  should  be  shown  to  follow  and  reaoh  the  fhnd;  and  all  ue  caeditocB  except  one^  to 
^niom  $1,696  61  was  decreed  to  be  paid,  having  been  paid  their  proportion  in  full,  and  tbs 
latter  also  having  been  equitably  satisfied  his  claim,  but  otherwise  than  by  Uie  payment  of 
tbe  $1,696  61,  and  having  released  his  daim  on  the  estate  so  fiHr  as  regarded  this  sum,  and 
the  plj^ntiff^  as  a  creditor  of  the  estate,  having  then  brought  an  action  to  compel  the  d^nd- 
ant  to  account  anew  for  the  $1,696  61,  and  to  pay  out  of  the  same  the  balauce  due  to  the 
plaintiff  as  such  creditor,  it  was  held  that  the  action  would  not  lie  oa  the  iaota  stated.  iV 
▼.  Zmfiey,  6  Sandfl  Superior  Court  Bep.  380. 

(9)  2  R.  a  118,  116;  3  R.  a  (6th  ed.)  201,  204. 

(r)  a  U  1830,  oh.  320,  sec.  23;  2  B.  a  116;  8  a  S.  (6th  ed.)  204. 
aK1837,636;  3  B.  a  (6th  ed.)  366,  sea  17. 
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entered,  situate  in  the  county  in  which  said  surrogate's  certificate  maj 
be  filed ;  and  execution  shall  be  issued  thereon  in  the  same  manner  a0 
though  the  same  was  a  judgment  recovered  in  the  Court  of  Common 
Pleas  [now,  except  in  the  city  and  county  of  New  York,  the  county 
court(Q]  of  said  county.(u) 

Sec.  65.  If  such  execution  be  issued  and  returned  unsatisfied,  the 
surrogate  shall,  on  application,  assign  the  bond  given  by  such  execu* 
tor,  administrator  or  guardian,  to  the  person  in  whose  £stvor  such  decree 
is  made,  for  the  purpose  of  bein^  prosecuted,  (v) 

It  may  be  proper  to  remind  uie  reader  that  the  foregoing  sections 
of  the  statutes,  and  the  means  now  to  be  spoken  of  for  enforcing  the 
decrees  of  the  surrogate,  extend  to  decrees  made  under  the  18th  sec- 
tion of  the  statute  ''  relatii^  to  the  rights  and  liabilities  of  executors 
and  administrators,"(u?)  aumorizing  the  surrogate  to  decree  payments 
in  the  cases  there  mentioned. 

The  above  section,  numbered  19,  authorizes  the  surrogate  to  cause 
the  bond  of  an  executor  or  administrator  to  be  prosecuted,  if  he  refuse 
or  omit  to  perform  any  decree  made  against  him,  upon  a  final  settle- 
ment, or  for  the  payment  of  a  debt^  legacy,  or  distributive  share.  The 
above  section,  numbered  68,  directs  that,  after  a  decree  for  payment  of 
money  against  an  executor  or  administrator,  the  surrogate  shall^  on 
application,  make  out  a  certificate,  stating  certain  particulars  in  such 
section  specified.  By  the  next  section,  numbered  64,  the  certificate,  on 
being  filed  with  the  clerk  of  any  county,  and  entered  and  docketed  by 
him,  becomes  a  lien  upon  the  land  of  an  executor  or  administrator,  and 
an  execution  may  be  issued  thereon,  in  the  same  manner  as  though  the 
same  was  a  judgment  recovered  in  the  Court  of  Common  Pleas  of  said 
county.  And  the  next  section,  numbered  66,  provides  that,  if  such 
execution  be  issued  and  returned  unsatisfied,  the  surrogate  shall,  on 
application,  assign  the  bond  given  by  such  executor  or  administrator 
to  the  person  in  whose  favor  the  decree  was  made,  for  the  purpose  of 
being  prosecuted. 

The  mode  of  obtaining  redress  provided  by  the  above  sections  of  the 
Law  of  1887,  numbered  68,  64  and  65,  as  amended  by  the  act  of  1844, 
is  in  addition  to  that  provided  by  the  above  section  of  the  amendatory 
act  of  1830,  numbered  19.  The  latter  has  not  been  expressly  repealed, 
and  the  provision  cannot  be  regarded  as  repealed  by  implication.  The 
provisions  referred  to  are  not  inconsistent  with  each  other.  An  action 
may,  therefore,  be  brought  on  the  bond  of  an  executor  or  administrator, 

(0  See  Conatitation,  art  14y  aeo.  12.  See^  alao^  the  "  Aat  in  leUtion  to  the  judidaiy," 
Lawa  of  184T,  eh.  280,  art  4,  aec.  36,  p.  330 ;  Code  of  Prooedure,  aecs.  39,  30.  The  aog^ 
gestion  of  thia  inaertion  ia  made,  however,  not  without  aome  miaglTinga. 

The  aection  waa  omitted  in  the  4th  edition  of  the  EeTiaed  Statatea  See  2d  vol,  p.  421,  n. 
In  the  6th  edition  the  aection  ia  inaerted  aa  contained- in  the  original  Law  of  1837,  although 
in  a  note  the  aection  ia  atated  to  have  been  repealed  bv  ch.  104  of  the  Lawa  of  1844,  which 
is  the  information  conve^fed  bj  the  note  to  p.  421  of  the  4th  edition.  No'  notice  is  taken  in 
either  edition  of  the  amendment  to  the  aeoUon  made  by  the  Law  of  1844.  The  3d  edition 
of  the  Beviaed  Statutea  (voL  2,  p.  320)  oontaina  the  e4th  aeetion  of  the  Law  of  1837|  aa 
amended  in  1844.    See  antef  pp^  29,  30. 

(«)  S.  L.  183T,  536;  Amend.  S.  L.  1844,  91. 

Iv)  &.L.  1837,  636;  3  S.  a  (6th  ed.)  366,  aeo.  19. 

(to)  2  a  a  113, 116;  3  B.  a  (5th  ed.)  201,  204. 
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as  is  authorized  by  the  above  section  of  the  statute  numbered  19, 
without  the  return  of  an  execution  as  required  by  the  65th  section  of 
the  Law  of  1837.(x) 

The  sections  respecting  the  issuing  of  the  execution  on  the  decree,  do 
not  affect  the  operation  of  the  19th  section,  in  cases  of  decrees  for  the 

Sayment  of  money.  The  party  may  take  his  remedy  to  enforce  such  a 
ecree  under  either  provision.  K  he  resort  to  the  19th  section,  he  must 
obtain  an  order  of  the  surrogate  for  the  prosecution  of  the  bond,  upon 
evidence  satisfactory  to  the  surrogate  that  there  has  been  either  a  refu- 
sal or  an  omission  to  perform  the  decree.  The  bond  is  prosecuted  under 
the  direction  of  the  surrogate,  and  he  applies  and  pays  over  the  moneys 
collected  thereon,  in  satisfaction  of  the  decree. 

To  sustain  an  action  upon  an  administrator's  bond  put  in  suit  for  the 
benefit  of  a  creditor  or  omer  claimant,  it  is  necessary  to  show  a  decree 
of  the  surrogate  for  the  payment  of  the  debt  or  claim,  and  the  refusal 
or  neglect  of  the  administrator  to  comply  with  such  decree,  as  well  as 
the  order  of  the  surrogate  directing  the  prosecution  of  the  bond.(y) 

The  statute,  however,  does  not  require  the  service  on  the  executor 
or  administrator  of  a  copy  of  the  decree,  or  a  citation  to  appear  and 
show  cause  why  an  order  for  the  prosecution  of  the  bond  of  the  execu- 
tor or  administrator  should  not  be  made,  previous  to  the  making  of  any 
such  order.  If  it  is  made  to  appear  satis&ctorily  to  the  surrogate  that 
there  has  been  either  a  refusal  or  an  omission  to  perform  the  decree,  he 
is  authorized  to  order  the  prosecution  of  the  bond  without  any  previous 
service  of  a  copy  of  the  decree,  or  of  a  summons  on  the  executor  or  ad- 
mi  nistrator  to  snow  cause.  In  the  case  of  The  People  v.  Rowla7uij{z) 
the  order  proved  on  the  trial  recited  that  the  petition  of  P.  N.,  one  of 
the  heirs,  duly  verified,  on  which  the  order  was  founded,  set  forth  a  ser- 
vice on  the  administratrix  of  a  copy  of  the  decree,  and  a  demand  by  the 
petitioner  of  the  sum  decreed  to  be  paid  to  him,  and  her  refusal  to  pay. 
This,  it  was  held,  was  sufficient  evidence  of  a  refusal  to  perform  the 
decree,  and  authorized  the  surrogate  to  make  an  order  for  the  prosecu- 
tion of  the  bond  of  the  administratrix.  '*  A  demand,"  it  was  said, 
"  previous  to  the  commencement  of  the  suit,  of  the  money  directed  by 
the  decree  to  be  paid,  was  not  necessary."  "  The  statute,"  it  was  added, 
"  does  not  make  such  demand  a  condition  precedent  to  the  right  to  sue 
the  bond  of  the  administratrix.  Without  any  proof  of  a  demand,  the 
surrogate  had  authority  to  make  an  order  for  the  prosecution  of  the 
bond.  He  was  only  to  be  satisfied  that  there  had  been  either  a  refusal 
or  omission  to  perform  the  decree." 

Since  the  Law  of  1887,  however,  it  is  proper  to  state,  recourse  has 
seldom  been  had  to  the  19th  section,  to  enforce  decrees  for  the  payment 
of  money ;  the  proceedings  authorized  by  the  above  sections  of  that 
law  having  been  deemed  more  effectual  for  the  purpose. 

A  party  having  obtained  a  decree  against  an  executor  or  adminis- 
trator for  the  payment  of  money,  in  case  of  non-payment,  always  ap- 
plies for,  and  procures  a  certificate  under  the  above- 68d  section,  and 
thus  coerces  payment.     The  application  should  be  in  writing,  and,  on 

The  Ptople  v.  CfuOd,  4  Denio^  661.  (y)  The  PeopU  y.  Barnes,  12  Wend.  491 

6  Barb.  Sup.  Ct  Re]^  449. 
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granting  the  same,  an  entry  of  the  issuing  of  the  certificate  may  prop- 
erly be  made  in  the  surrogate's  minutes.  [For  form  of  the  certincate, 
flee  Appendix,  No.  75.] 

After  having  filed  his  certificate,  the  party  is  governed  by.  the  same 
rules,  in  respect  to  the  issuing  and  return  of  his  execution,  which  ap- 
ply to  executions  on  judgments  in  the  county  court,  or  in  the  Court  of 
Common  Pleas  of  the  city  and  county  of  New  York.  The  execution 
may  issue  immediately  upon  filing  the  transcript. 

The  64th  section  (amendment of  1844)  provides  that  the  "execution 
shall  be  issued  on  the  certificate,  in  the  same  ma7iner  as  though  the 
same  was  a  judgment  recovered  in  the  Court  of  Common  Pleas  of  said 
county."  This  does  not  go  to  the  form  of  the  process;  the  execution 
should  recite  the  facts  truly.  It  should  state  the  filing  of  the  certificate 
of  the  surrogate's  decree  and  the  docket,  and  then  command  the  sheriff 
to  levy  the  money.(a) 

The  decree  is  a  lien  on  the  lands  of  the  executor  or  administrator, 
after  the  filing  of  the  certificate,  and  the  entering  and  docketing  on  the 
books  of  the  county  clerk ;  and  the  execution  should  direct  the  money 
to  be  levied  of  the  property  of  the  executor  or  administrator,  and  not 
of  the  property  of  the  testator  or  intestate.(a) 

The  65th  section  provides  that,  if  th^  execution  be  issued  and  re- 
turned unsatisfied,  the  surrogate  shall,  on  application,  sessign  the  ex- 
ecutor or  administrator's  bond  to  the  person  in  whose  favor  the  decree 
has  been  made,  for  the  purpose  of  being  prosecuted.  A  transcript  of 
the  docket  of  the  certificate,  and  a  certifiea  copy  of  the  execution,  and 
of  the  sheriff's  return,  must  be  furnished  to  the  surrogate,  as  proof  that 
the  proceedings  of  the  party  have  been  regular,  and  that  the  execution 
has  been  returned  unsatisfied.  An  order  for  the  assignment  of  the 
bond  should  be  entered  in  the.  surrogate's  minutes.  [For  form,  see 
Appendix,  No.  76.]  The  surrogate's  order  constitutes  the  assignment 
of  the  bond  contemplated  by  the  statute.  The  surrogate  is  not  a  party 
to  the  bond,  and,  in  the  nature  of  things,  cannot  execute  an  assignment 
as  an  obligee.  He  commonly  acts  by  order,  and  this  order,  by  its 
terms,  ^^asssi^ns"  the  bond  "for  the  purpose  of  being  prosecuted." 
This  is,  in  substance  and  effect,  the  only  assignment  contemplated  by 
the  statute.(2>)  The  direction  in  the  section  that  the  surrogate  assign 
the  bond,  is  probably  not  be  construed  to  require  him  to  part  with  the 
custody  of  the  instrument.  That  must  remain  in  his  possession  for  safe 
keeping,  as  there  may,  perhaps,  be  other  or  future  claims  to  be  en- 
forced under  it. 

Notwithstanding  the  assignment,  the  surrogate  retains  the  custody 
of  the  instrument,  for  the  common  benefit  of  all  persons  having  claims 
against  the  estate.  The  assignment  contemplated  by  tbe  statute  is,  in 
fact,  only  the  grant  of  a  permission  or  authority  to  prosecute  the  bond. 

There  is  not  any  objection  to  the  action  being  brought  in  the  name 
of  the  party  who  has  obtained  the  decree  of  the  surrogate  against  the 
executor  or  administrator.  It  is  a  useless  proceeding  to  bring  the 
action  in  the  name  of  "The  People  on  the  relation  of"  such  party; 

(a)  David  t.  Skidmare,  5  Hill,  604.  (b)  BaggoU  t.  Boviger^  2  Dner,  HOk 
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whether  sued  in  the  name  of  the  partj  for  whose  benefit  it  is  ordered 
to  be  prosecuted,  or  in  the  name  of  the  people,  the  same  facts  are  to  be 
stated,  the  same  number  of  separate  suits  maj  be  had,  and  the  conse- 
quences svre  the  same  in  either  case  to  the  sureties.  The  common  law 
rale,  that  an  action  on  a  bond  most  be  brought  in  the  name  of  the 
obligee,  whoever  may  be  the  owner,  is  abrogated  by  the  Code.  It 
must  now  be  brought  ''in  the  name  of  the  real  party  in  interest."(c) 
The  person  in  whose  favor  the  decree  of  the  surrogate  has  been  ren- 
dered against  the  executor  or  administrator,  is  the  i^  and  only  party 
in  interest  prosecuting  the  action.  The  Code  says  that  he  may  sue  in 
his  own  name.((2) 

A  party  recovering  upon  the  bond,  will  have  judgment  only  for  the 
amount  decreed  in  his  faver.  Several  persons,  in  whose  &vor  decrees 
forpayment  may  have  been  made,  may  doubtless  join  in  one  suit. 

These  sections  plainly  apply  to  all  decrees  for  the  payment  of  monev. 
A  creditor,  legatee,  or  a  person  entitled  in  distribution,  who  has  ob- 
tained a  decree  against  the  executor  or  administrator  under  the  18th 
section,  2  R  S.  116,  authorizing  the  surrogate  to  decree  payment 
against  the  executor  or  administrator  of  debts  after  the  expiration  of 
six  months,  and  of  legacies  and  distributive  shares  after  the  expiration, 
of  a  year  from  the  time  of  th^  granting  of  the  letters,  may  obviouslv 
enforce  such  decree  by  the  proceedings  above  described,  under  the  19th 
section,  2  B.  S.  116,  or  by  issuing  an  execution,  and  pursmng  the  rem- 
edy provided  by  the  above  sections  of  the  acts  of  1837  and  1844. 

It  is  apparent  that  these  sections,  in  nearly  all  cases,  supersede  the 
necessity  of  issuing  an  execution  upon  a  judgment  recovered  against 
an  executor  or  administrator.  When  such  judgment  has  been  ob- 
tained after  a  trial  at  law  upon  the  merits,,  and  at  an  early  period  of 
the  administration,  there  may  be  an  advantage  in  immediately  prose- 
cuting the  remedy,  by  execution  thereon,  against  the  assets  in  the 
hands  of  the  executor  or  administrator.  But  a  creditor  who  has  re* 
covered  his  judgment,  otherwise  than  after  a  trial  upon  the  merits,  or 
after  such  trial,  when  a  sufficient  time  has  elapsed  to  authorize  the  sur- 
ro^te  to  decree  payment  of  the  debt)  will  find  his  most  efiectual  and 
satisfactory  remedy  under  the  sections  which  have  now  been  consid- 
ered. There  can  hardly  be  a  case  in  which  an  execution  against  the 
executor  or  administrator  personally  will  not  prove  at  least  equally  as 
beneficial  as  one  against  the  assets  of  the  deceased  alone  in  his  hands.(e) 

The  separate  consideration  of  the  subiects  of  the  rendering  and  set- 
tling of  the  accounts  of  executors  and  administrators,  and  the  enforcing 
perK>rmance  of  the  decrees  of  the  surrogate  against  them,  is  thus  con- 
cluded. 

(c)  Code,  sec.  3;  2  R.  S.  476,  tit  6,  ch,  8,  pt  3 ;  Oode,  sea  471. 

hi)  BojggoU  r.  Boulger^  2  Buer,  170-1. 

(«)  For  directions  as  to  the  mode  of  issuing  an  execution  against  the  aasets  of  the  deoe- 
dentin  the  hands  of  the  executor  or  administrator,  see  ani€^  p.  870;  Code,  sea  289 ;  OAmietf 
agst  VrtdeftJbwrgh^  10  How.  Piaa  Rep.  216. 
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ACCOUNTS  OF  BXBCUTORS  OR  ADMINISTRATORS  WHOSE  AUTHORITT  HAS 

BEEN  REVOKED,  AND  ACCOUNTS  OF  COIiLECTOR& 

The  Tendering  and  settling  of  the  accounts  of  an  executor  or  admin- 
istrator whose  authority  has  ceased,  or  has  been  revoked  or  superseded, 
may  be  compelled,  and  must  be  conducted  in  the  same  manner,  and 
has  the  like  effect  in  all  respects,  as  in  the  case  of  a  settlement  at  the 
instance  of  a  creditor.(/)  Such  accounting  will  be  hereafter  more  par- 
ticularly considered,  in  connection  with  the  proceedings  on  the  removal 
of  an  executor  or  administrator  from  his  office,  and  the  revocation  of 
his  letters. 

When  letters  of  collection  are  superseded,  and  the  collector  is  cited 
to  account^  he  may  be  compelled  to  deliver  to  the  party  Succeeding  to 
ihe  administration  of  the  estate,  all  the  property  of  the  deceased  in  his 
hands ;  and  it  is  competent  for  the  surrogate,  on  the  accounting,  to 
pass  upon  any  claim  of  the  collector  to  property  belonging  to  the  de- 
ceased at  the  time  of  his  death,  of  which  the  collector  acquired  title 
during  the  period  of  his  coUectorship.  But  where  the  collector  claimed 
title  to  certain  leasehold  estate  of  the  deceased,  by  virtue  of  a  lease  from 
the  owner  of  the  fee  made  prior  to  his  appointment  as  collector,  the 
surrogate,  it  was  considered,  had  not  jurisduction,  on  the  accounting  of 
the  collector,  to  try  the  validity  of  a  title  thus  acquired  before  the  fidu- 
ciary relations  of  the  collector  with  the  estate  commenced.(^) 

The  sole  object  of  appointing  a  collector  is  the  preservation  of  the 
goods  and  property,  and  the  collection  of  the  debts.(A)  He  has  not  any 
authority  to  pay  debts,  nor  to  make  any  disposition  of  the  funds  ex- 
cept to  pay  his  own  expenses.  The  statute  authorizes  him  to  collect 
the  goods,  chattels,  debts,  &c.,  of  the  deceased,  and  to  secure  the  same 
at  such  expense  as  shall  be  allowed  by  the  surrogate,  and  for  such  pur- 
poses to  maintain  suits ;  to  sell  such  of  the  goods  of  the  deceased  as 
shall  be  deemed  necessary  for  the  preservation  of  the  estate  after  ap- 
praisement; and,  on  the  probate  of  the  will,  to  deliver  to  the  executor 
all  the  estate  of  the  deceased.  The  special  collector  has  therefore  no 
authority  to  make  any  payments,  except  such  as  are  necessary  for  the 
collection  and  preservation  of  the  property  of  the  estate ;  and  as  he  has 
no  authority  to  pay  an  order  of  the  surrogate  directing  any  payment, 
other  than  such  as  are  expressly  authorized  by  the  statute  will  be 
erroneous.(i) 

JURISDICTION  OF  COUBTS  07  EQIHTT  OVBB  EXECUTORS  AND  ADMINIS- 
TRATORS. 

It  is  convenient  in  this  place  to  present  some  observations  upon  the 
jurisdiction  of  the  courts  of  equity  over  the  executor  or  administra- 
tor, with  respect  to  the  administration  of  the  goods  and  effects  of  the 
deceased. 

''An  executor  or  administrator  is  liable,  in  his  representative  charac- 
ter, to  all  equitable  demands,  with  regard  to  personal  property,  which 
existed  against  the  deceased  at  the  time  of  his  death. ' 


(/)  See  S  R.  &  96,  nee.  68r-9.  (g)  CMMm^er  y.  SmiOi,  2  Bradf.  Sarr.  Rep.  8« 

(A)  2  R.  8.  76;  a  L.  1837,  eh.  460,  sec.  24;  3  R.  &  (5th  ed.)  161,  we.  39;  AnU,  pp.  261 
305.  311. 
(•)  See  /a  (Ad  MaJtUr  o/JPariah,  29  Barb.  Sap.  Ot  Rep.  627. 
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"^  Kxecuton  znd  administailcns  are,  in  alrruisfc  ereij  nspetL^  oob- 
ad^^red  in  oooits  of  eqoitj  as  tnistee&    Upon  this  pdncxp^le,  those 

GOZTtz  exercise  a  johsiictioo  orer  tlem,  in  the  admini^ratioQ  cf  aasets^ 
bj  compe!::Dg  them,  in  the  doe  execadon  of  their  tmst,  to  apply  the 
property  to  the  pajineLt  of  debts  and  legacies,  and  the  surplus  ao- 
core: ng  to  the  will,  or,  in  case  of  inlesiacT,  aoooiding  to  the  Statote  cf 
Distribntionau 

^^  Hence,  a  court  of  equity  will  entertain  a  blU  tor  a  personal  legacy, 
or  for  the  distribution  of  an  intestate's  personal  esUte ;  and  will  cxxapA 
an  executor  or  administrator,  in  the  same  manner  as  it  does  an  express 
trustee,  to  disoorer  and  set  forth  an  aocount  of  the  assets^  and  of  his 
^rlication  of  them.(y) 

In  Carow  v.  McncoUSkx  the  vioe-chanoellor  says,  '*  under  our  present 

F'stem,  a  surrogate  possesses  more  enlarged  poweis  than  formerly  :  but 
am  not  aware  of  anjrthing  which  lessens  the  jurisdiction  of  this  court. 
In  the  exercise  of  its  Dowers,  there  is  certainly  a  competoocy  of  in* 
qoiriog  into  any  allegea  devastavit  by  an  executor  or  administrator,  and 
also  the  right  to  bring  all  persons  before  it  who  may  be  interested  in 
the  question.  The  forms  of  proceeding  and  the  practice  of  the  court 
are  well  adapted  to  the  purposes  of  such  an  inquiry ;  and,  whileadecree 
can  be  made  to  reach  the  property  and  persons  of  all  who  may  be  liable, 
the  relatiye  equities  of  such  parties  will  be  adjusted  and  enforoedL'* 

In  Rogers  y.  King^{t)  the  chancellor  says,  ''the  surrogate  has  con- 
current jurisdiction  with  this  court,  to  call  an  executor  or  administrator 
to  account.  And  if  the  same  party  who  files  a  bill  in  this  court  against 
such  executor  or  administrator,  subsequently  cites  him  to  account  before 
the  surrogate,  the  pendency  of  the  suit  here,  for  the  same  object,  ought 
to  be  allowed  by  tne  surrogate  as  a  yalid  objection  to  the  proceeding 
there,  in  the  nature  of  a  plea  in  abatement.  And  where,  in  a  suit 
properly  instituted  in  this  court  by  any  other  creditor,  legatee,  or  dis- 
tributee of  the  estate,  a  decree  for  an  account  has  been  entered  for  the 
benefit  of  all  the  creditors  and  other  persons  interested  in  the  estate, 
such  decree  may  be  set  up  as  a  bar  to  any  proceeding  for  an  account 
before  the  surrogate.  Ana  this  court,  upon  a  proper  application,  would 
grant  an  injunction,  as  a  matter  of  course,  to  stay  any  creditors  or  others 
from  proceeding  before  the  surrogate,  and  to  compel  them  to  come  in 
and  establish  their  claims  under  the  decree  here."{m) 

Where,  to  determine  the  liability  of  parties,  it  is  necessary  to  require 
the  accounts  of  seyeral  estates,  it  would  seem  that  the  Court  of  Chan- 
cery alone  has  jurisdiction.(n) 

The  Court  of  Chancery  had  jurisdiction  to  compel  a  foreign  executor 
or  administrator  to  account  for  the  trust  funds  which  he  receiyed  abroad, 
and  brought  with  him  into  this  state ;  and  that,  too,  without  taking  out 
letters  of  administration  on  the  estate  of  the  decedent  here.  And  upon 
a  bill  filed  against  such  foreign  executor  or  administrator,  if  he  is 

0)  Wms.  on  Ezn.  1819,  and  cases  died.  (ik)  2  Edw.  Ch.  Bep.  64. 

(/)  8  Paige,  211. 

\m)  Moore  ▼.  Ptwr^  2  TouDg  and  Golb.  Bep.  376 ;  FaxUm  y.  DoMniasSj  8  Yea.  520;  Arry 
T.  Phdpt,  10  id.  39;  Clark  t.  Ormond,  Jacob's  Bep.  122. 
(n)  Foskr  y.  WOber,  I  Paige.  637 
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about  to  depart  and  go  beyond  the  bounds  of  the  state,  he  may  be 
arrested  upon  a  ne  execU,  and  held  to  equitable  bail,  as  in  other  cases.(o) 

In  a  suit  here,  however,  against  a  foreign  executor  or  administrator, 
for  assets  received  in  the  country  where  he  was  appointed,  and  brought 
into  this  state,  the  nature  and  extent  of  his  liability  will  depend  upon 
the  laws  of  the  state  or  country  where  he  derived  his  authority  to  ad- 
minister the  assets  of  the  decedent.  And  the  assets  must  be  applied  in 
the  payment  of  debts,  or  be  distributed  among  the  next  of  kin,  accord- 
ing to  the  law  of  that  country,  and  which  would  be  applicable  to  the 
case  if  he  had  been  called  to  account  there.(p) 

A  bill  in  chancery  ought  not  to  be  filed  for  a  legacy.  Application 
should  be  made  to  the  surrogate.(g') 

The  appellate  jurisdiction  of  the  Supreme  Court  over  cases  arising  in 
the  Surrogate's  Court  will  hereafter,  as  was  before  intimated,  form  the 
subject  of  a  separate  branch  of  this  work. 


CHAPTER  XIII. 

OP  THE  AUTHORITY  OF  THE  EXECUTOR  OR  ADMINISTRATOR  OVER  THE 
REAL  ESTATE  OF  THE  DECEASED,  AND  OF  SALES  OF  SUCH  REAL  ES- 
TATE, WHETHER  VOLUNTARY  OR  COMPULSORY,  FOR  THE  PAYMENT 
OF  THE  DBDTS  OF  THE  DECEASED. 

The  general  rule  has  been  stated  in  a  preceding  page  of  this  work, (a) 
that  *'  as  the  heir  hath  not  to  deal  with  the  goods  and  chattels  of  the 
deceased,  no  more  hath  the  executor  to  do  with  the  lands,  tenements, 
and  hereditaments."  But  it  was  at  the  safne  time  intimated  that,  where 
the  personal  property  of  the  decedent  was  insufficient  for  the  payment 
of  his  debts,  the  executor  or  administrator  may,  by  proper  proceedings 
according  to  law,  acquire  dominion  over  the  real  estate  for  the  purpose 
of  disposing  of  the  same  and  applying  the  proceeds  to  the  discharge  of 
such  indebtedness.  By  the  express  provisions  of  the  will,  also,  the  ex- 
ecutor is  often  vested  with  a  power  over  the  real  estate. 

An  administrator,  and,  in  the  absence  of  an  express  power  created  by 
the  will,  an  executor,  as  such,  has  no  control  over  the  real  estate  left  by 
an  intestate  or  testator.  His  authority  to  sell  is  to  be  conferred  by  the 
order  of  the  surrogate  and  the  other  proceedings  before  him.  The  sur- 
rogate derives  his  power  from  the  statute,  and,  in  order  to  confer  the 
authority  upon  the  administrator  to  transfer  the  title  to  the  land,  and 
thus  disinherit  the  heirs  of  the  intestate,  it  is  requisite  that  the  directions 
of  the  statute,  so  fixr  as  they  relate  to  acquiring  jurisdiction  of  the  sub- 
ject matter,  and  of  the  parties  to  be  affected  by  the  proceeding,  should 
be  strictly  complied  witii.(aa) 

(o)  McNamara  r.  Dwyer,  7  Paige,  239.    Bat  see  Broum  v.  Browriy  1  Barb.  Ch.  Rep.  189. 
rp)  See  cases  referred  to  ia  note  (a)  mpra.  (q)  Hoyi  y.  HiUon^  2  Edw.  Oh.  B.  202. 

(a)  Ante,  pp.  360,  614.    See  Qriffiik  v.  Beecher^  10  Barb.  Sup.  Ct.  Bep.  432 ;  Briigewaiier  t. 
Brookfieid,  3  CoweD,  299;    WUkox  ▼.  Smith,  26  Barb.  Sup.  Ct  Rep.  316,  337. 
(aa)  See  SibUy  y.  Waffle,  16  N.  Y.  (2  Smith)  Rep.  180,  185. 
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The  first  case  now  to  be  oonsidered  is  that  of  a  sale  or  other  disposition 
of  the  real  estate  of  the  decedent,  by  the  executor  or  administrator,  for 
the  payment  of  debts,  where  the  decedent  died  intestate  or  did  not  aa- 
ihonze  such  disposition  by  his  will.  Sales  bj  an  executor,  pursuant  to 
a  power  given  by  the  will,  will  in  the  next  place  be  treated  of. 

By  the  hard  and  unjust  rule  of  the  common  law,  land  descended  or 
devised  was  not  liable  to  simple  contract  debts  of  the  ancestor  or  testa- 
tor ;  nor  was  the  heir  bound  even  by  a  specialty,  unless  he  was  ex- 
pressly named.  But,  in  New  York,  the  rule  has  been  altered ;  and,  by 
a  provision  in  the  act  of  1786,  and  continued  in  the  subsequent  revis- 
ions, heirs  are  rendered  liable  for  the  debts  of  the  ancestor  by  simple 
contract,  as  well  as  by  specialty,  and,  whether  specially  named  or  not| 
to  the  extent  of  the  assets  descended,  on  condition  that  the  personal  es- 
tate of  the  ancestor  shall  be  insufficient,  and  shall  have  been  previously 
exhausted.(i)  This  condition  does  not  apply  when  the  debt  is,  by  the 
will  of  the  ancestor,  charged  expressly  and  exclusively  upon  the  real 
estate  descended  to  the  heirs,  or  directed  to  be  paid  out  of  the  real  es- 
tate descended,  before  resorting  to  the  personal  estate.(c)  It  is  further 
provided  that,  whenever  any  real  estate,  subject  to  a  mortgage  executed 
by  the  ancestor  or  testator,  shall  descend  to  the  heirs,  or  pass  to  a  de- 
visee, the  mortgage  shall  be  satisfied  out  of  such  estate  without  resort- 
ing to  the  executor  or  administrator,  unless  there  be  an  express  direction 
in  the  will  to  the  contrary.(<2) 

The  general  rule  is  that  toe  personal  estate  is  the  primary  fund  for 
the  discharge  of  the  debts,  ana  is  to  be  fij^t  appliea  and  exhausted, 
even  to  the  payment  of  debts  with  which  the  re^  estate  is  charged  by 
mortgage ;  K)r  the  mortgage  is  understood  to  be  a  merely  collateral 
security  for  the  personal  obligation.  The  order  of  marshalling  assets 
in  equity  towards  the  payment  of  debts  is  to  apply :    1.  The  general 

Sersonal  estate ;  2.  Estates  specifically  devised  for  the  payment  of 
ebts ;  8.  Estates  descended ;  4.  Estates  devised,  thougn  generally 
charged  with  the  payment  of  debts.  It  requires  express  words,  or  the 
manifest  intent  of  a  testator,  to  disturb  this  order.  On  the  other  hand, 
there  is  a  material  distinction  between  debts  orginally  contracted  by 
the  testator  or  intestate,  and  those  contracted  by  another ;  and,  there- 
fore, if  a  person  purchases  an  estate  subject  to  a  mortgage,  and  dies,  his 
personal  estate^  as  between  him  and  his  personal  representatives,  shall 
not  be  applied  to  the  exoneration  of  the  land,  unless  there  be  strong 
and  decided  proof  that,  in  taking  the  encumbered  estate,  be  meant  to 
take  upon  himself  the  mortgage  debt  as  a  personal  debt  of  his  own. 
The  last  provision  above  mentioned,  from  the  Bevised  Statutes,  was 
an  alteration  of  the  antecedent  rule,  and  makes  a  mortgage  debt  &11 
primarily  upon  the  real  estate.(e) 

By  section  12  of  the  article  of  the  Bevised  Statutes  relative  to  suits 
by  and  against  executors  and  administrators,  the  real  estate  which  be- 
longed to  any  deceased  person  shall  not  be  bound,  or  in  any  way  af- 


See  Fargwian  ▼.  Bro^tM^  1  Bradf.  Sarr.  Rep.  10. 
;c)  2  R.  a  462;  3  R  8.  (ftth  ed.)  tSO,  aeos.  32-^-4-«. 

d)  1  R.  S.  749;  3  R.  8.  (6th  ed.)  38,  see.  4;  4  Kent's  Comm.  420.    See  anl^  p.  338. 
>)  4  Kent's  Comm.  421. 
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fected,  by  any  judgment  asainst  his  exeoutors  or  administrators,  nor 
shall  it  lie  liable  to  be  sold  oy  virtue  of  any  execution  issued  upon  such 
judgment(/) 

And  a  judgment  obtained  against  executors  or  administrators  is  not 
evidence  of  the  debt,  in  a  subsequent  proceeding,  to  charge  heirs  or 

devisees.(j) 

If  the  personal  estate  of  a  testator  or  intestate  be  insufficient  to  pay 
his  debts,  the  executor  or  administrator,  as  the  case  may  be,  is  author- 
ized to  mortgage,  lease,  or  sell  so  much  of  the  real  estate  as  shall  be 
requisite  to  pay  the  debts.  This  is  done  under  the  direction  of  the 
Surrogate's  Court;  and  the  title  so  conveyed  to  the  purchaser  will  vest 
in  him  all  the  right  and  interest  which  belonged  to  the  testator  or  in- 
testate at  the  time  of  his  death.  The  proceedings  in  such  ca^es  are 
apHscially  detailed  in  the  Bevised  Statutes,  and  the  amendments  thereto, 
with  cautious  provisions  to  guard  against  irregularity  and  abuse.  The 
interest  of  the  deceased  in  contracts  for  the  purchase  of  land  may 
equally  be  sold  for  the  like  purposes ;  and  provision  is  made  for  the 
specific  performance  of  the  contracts,  under  the  direction  of  the  surro- 
gate, upon  terms  safe  and  iust  to  all  parties.(A^ 

The  statute  authorizes  the  executor  or  admmistrator  of  any  deceased 
person,  after  having  made  and  filed  an  inventory,  if  he  discover  the 

Sersonal  estate  of  his  testator  or  intestate  to  be  insufficient  to  pay  his 
ebts,  at  any  time  within  three  years  after  the  granting  of  his  letters 
testamentary  or  of  administration,  to  apply  to  the  surrogate  for  author^ 
ity  to  mortgage,  lease,  or  sell  so  much  of  the  real  estate  of  his  testator 
or  intestate  as  shall  be  necessary  to  pay  such  debts.(2)  And  by  a  fur« 
tber  provision,  if,  after  the  renaering  of  an  account  by  an  executor  or 
adminstrator  pursuant  to  the  provisions  of  the  statutes  recited  in  the 
last  preceding  chapter  of  this  publication,  it  shall  appear  that  there  are 
not  sufficient  assets  to  pay  the  debts  of  the  deceased,  the  surrogate, 
upon  the  application  of  any  creditor,  made  at  any  time  after  the  grant- 
ing of  letters  testamentary  or  of  administration,  shall  grant  an  order 
for  such  executor  or  administrator  to  show  cause  why  ne  should  not 
be  required  to  mortgage,  lease,  or  sell  the  real  estate  of  the  deceased  for 
the  payment  of  his  debts ;  but  he  is  not  permitted  to  assign,  for  cause 
why  he  should  not  be  ordered  to  sell  real  estate,  that  the  time  within 
which  be  is  allowed  to  sell  the  same  has  expired.(y) 

The  authority  to  sell  the  real  estate  of  the  testator  or  intestate, 
given  to  the  executor  or  administrator  by  the  orders  of  the  Surro- 
gates' Court,  will  apply  to  the  estate  left  by  the  debtor  at  his  decease, 
and  the  sale  will  avoid  all  mesne  conveyances  since  his  death.(A;)  The 
liability  of  the  lands  to  be  sold  under  the  order  of  the  surrogate,  at- 
taches to  the  lands  not  only  in  the  hands  of  the  heirs  or  devisees, 
but  in  the  hands  of  any  subsequent  purchaser.    It  is  a  kind  of  statu* 

(/)  2  &  S.  449;  3  K  B.  (6th  ed.)  t47. 

(if)  See  Mo98  ▼.  McOuOougk,  6  HUl,  131. 

(k)  See  4  Kent's  Comm.  438. 

(•)  2  R.  &  100;  8  R.  8.  (6th  ed.)  ISS.    Ji^tk 

O)  3  R.  a  108;  S.  L.  1837,  ch.  460;  1843,ch.n2;  1S41,  oh.  298;  8  R  S.(6th  td.)  188. 

(I;)  See  MoUhmoi  ▼.  MMmff$,  2  Bdw.  Oh.  Bepi  666. 
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tory  lien  running  with  the  land  during  the  three  years.(Z)    The  heir 
takes  the  lands  of  his  ancestoi^  subject  to  the  execution  of  the  power 

(Q  Byde  t.  Tasmer,  1  Barb.  Sap.  Ct  Sep.  75.  It  should  be  obeenred  that  the  authority 
of  the  surrogate  to  onler  a  sale  of  the  lands  of  a  deceased  penon  for  the  payment  of  bis  debts, 
Is  not  now  Umited  to  the  period  of  three  years  ensuing  the  grant  of  letters  testamentary  or 
of  administration.  Under  the  Bevised  Statutes,  preTiously  to  the  Law  of  1837,  the  executor 
or  administrator  was,  as  he  is  now,  limited  to  three  years  from  the  grant  of  his  letters,  within 
which  he  might  obtain  an  order  from  the  surrogate  for  the  sale  of  the  decedent's  real  estate 
for  the  payment  of  his  debts ;  and  the  creditors  of  the  decedent  were  limited  to  the  same  three 
Tears  within  which  they  might  obtain  from  the  surrogate  an  order  on  the  executor  or  admm- 
istrator  to  show  cause  why  he  should  not  be  required  to  proceed  and  sell,  or  otherwise  dis- 
nose  of  the  real  estate  of  the  deceased  for  the  same  purpose.  And  a  creditor  was  prohibited 
nom  maintaining  an  action  against  an  heir  or  devisee,  to  recover  a  debt  due  by  his  ancestor 
or  testator,  until  the  expiration  of  the  same  three  years.  (2  R.  &  109,  sec.  53;  3  R.  &,  5tfa 
ed.,  197,  sec.  64.  See  BuUs  v.  Gcawmg,  5  Paige,  254,  257.)  These  statutes  were  consistent 
with  each  other  and  symmetrica],  and  the  Ihnitation  mentioned  in  Hyde  v.  Tanner^  above 
qnoted,  of  the  lien  on  the  real  estate  growing  out  of  the  surrogate's  authority  to  order  its  sale 
for  the  payment  of  debts,  was  entirely  warranted  by  their  provisions.  But  by  the  Law  of 
1837  the  surrogate  was  authorized,  on  the  application  of  a  creditor  after  an  accounting  by  the 
executor  or  administrator  showing  a  deficiency  of  personal  property  to  pay  the  debts,  at  any 
time  after  the  granting  of  the  letters  testamentary  or  of  administration,  to  grant  an  order 
commanding  the  executor  or  administrator  to  show  cause  why  he  should  not  be  required  to 
mortgage,  lease,  or  sell  the  real  estate  of  the  deceased  for  the  payment  of  his  debts,  and  the 
executor  or  administrator  was  prohibited  from  assigning,  for  cause  why  he  should  not  be 
ordered  to  sell  the  real  estate,  that  the  time  withUi  which  he  is  allowed  to  sell  the  same 
has  expired ;  and  this  continues  to  be  the  law  at  the  present  day.  At  the  same  time,  the  law 
prohibiting  creditors  from  prosecuting,  against  the  heirs  or  devisees  of  a  deceased  person, 
claims  against  the  decedent  until  the  expiration  of  three  years  from  the  date  of  the  proof 
of  the  will  or  of  admioistration,  remains  as  it  was  by  the  Revised  Statutes.  And  it  may 
be  doubted  whether  proceedings  for  a  surrogate's  order,  or  for  the  sale  of  the  real  estate 
commenced  after  the  three  years,  and  pending  at  the  time  of  the  suit  brought  by  a  cred- 
itor against  the  heirs  or  devisees,  would  be  a  ground  for  a  stay  of  such  suit ;  although,  by 
the  act,  the  court  is  required  to  stay  the  creditor's  suit  against  the  heirs  or  devisees,  if 
such  proceedings  have  been  commenced  within  the  three  years.  So  that,  as  the  law  now 
stands,  upon  the  words  of  the  statutes,  a  proceeding  before  the  surrogate  for  the  sale  of  the 
real  estate  for  the  payment  of  the  debts  of  tiie  decea^d,  and  an  action  by  a  creditor  against 
the  heirs  or  devisees,  to  recover  a  debt  due  by  the  deceased,  may  both  be  going  on  at  the 
same  time,  after  the  expiration  of  the  three  years  fVom  the  grant  of  the  letters  testament- 
aiy  or  of  administration.  And  it  is  only  upon  the  ground  t^at  the  creditor  is  at  liber^, 
after  the  expiration  of  the  three  years  from  the  grant  of  the  letters  testamentary  or  of  admin- 
istration, to  prosecute  the  heir  or  devisee  for  the  debt  of  his  ancestor  or  testator,  that  the 
lien  created  by  the  power  conferred  upon  the  surrogate,  to  authorize  a  sale  of  the  deced- 
ent's real  estate  for  the  payment  of  his  debts,  can  be  said  to  be  limited  to  the  three  years 
within  which  the  executor  or  administrator  may  apply  to  the  surrogate  for  an  order  for  the 
sale  of  the  real  estate  for  the  payment  of  Uie  decedent's  debts.  In  &e  judgment  in  Hyde  v. 
Tammer^  under  consideration,  it  is  said  that,  after  the  expiration  of  the  three  years,  "the 
heirs  or  devisees  become  first  liable  to  suit,  and  the  power  of  the  surrogate  ceases." 
This  is  true  with  respect  to  the  liability  of  the  heirs  to  suit,  but  it  is  not  true,  as 
has  been  shown,  that  the  power  of  the  surrogate  ceases  at  the  end  of  the  three  years. 
"The  land,"  this  jadgmeot  continues,  "is  discharged  fVom  the  lien;  the  heirs  or  dev- 
iaees  may  sell ;  and  a  bona  fide  purohaser  takes  the  estate  firee  and  discharge  fh>m  the 
debts.  (2  R.  S.  455,  seca  51,  61.)  The  5 1st  and  Gist  sections  of  the  statute  referred  to 
^»e  3  R.  S.,  5th  ed.,  750-1)  declare  that  no  lands  aliened  in  good  faith  by  any  heir  or 
clevisee  before  any  suit  commenced  against  him,  shall  be  liable  to  execution  upon,  or  in  any 
manner  affected  by,  a  decree  against  such  heir  or  devisee.  A  surrogate's  order  for  the  sale 
of  the  real  estate  of  the  intestate  or  testator  for  the  payment  of  his  debts,  clearly  is  not  a 
decree  within  the  meaning  of  that  term  in  ^ese  provisions.  The  decree  here  referred  to  is 
a  decree  in  the  suit  in  chancery  provided  for  by  the  preceding  sections  of  the  statute,  brought 
by  a  creditor  to  charge  an  hour  or  devisee  with  tiie  debt  of  his  ancestor.  And  if  the  author- 
ity of  the  surrogate  to  order  a  sale  of  the  real  estate,  for  the  payment  of  the  debts  of  the 
decedent,  makes  such  debts  a  lien  upon  such  real  estate,  the  exercise  of  that  authority  not 
being  restricted  to  the  three  years  ensuing  the  grant  of  probate  or  of  administration, 
the  heir  or  devisee  sells  subject  to  that  authority  as  much  lUter  the  three  years  as  before  the 
expiration  of  that  period.    And  it  is  upon  the  ground  that  the  surrogate  has  the  power  to 
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conferred  on  the  surrogate  by  the  statute  to  authorize  or  order  a  sale 
of  the  lands  for  the  payment  of  the  ancestor's  debts.  It  is  not  an  equity 
which  the  creditors  have  against  the  title  of  the  heir,  but  it  is  a  legal 
right  given  to  the  creditors  by  these  statutes,  to  enforce  a  sale  of  tke 
lands  for  the  payment  of  the  debts  due  to  them.  The  creditors  claim, 
too,  by  a  title  paramount  to  that  of  the  heir ;  the  heir  claims  under  the 
ancestor,  without  any  valuable  consideration ;  the  creditors  claim  not 
under  the  ancestor,  but  through  the  power  which  the  law — a  higher 
power  tlian  the  ancestor — ogives  them  over  the  lands  of  the  ancestor, 
even  when  they  pass  to  the  heir.  The  heir,  therefore,  takes  the  lands 
aubiect  to  the  execution  of  this  higher  power.(m) 

And  that  the  statute  contemplates  that  lands  sold  by  the  heir  should 
be  still  subject  to  the  authority  of  the  surrogate,  to  order  their  sale  for 
the  payment  of  the  ancestor's  debts,  is  evident  from  the  provision  here- 
after to  be  adverted  to,  directing  such  lands,  when  sold  by  the  order 
of  the  surrogate,  not  to  be  sold  until  the  lands  remaining  in  the  hands 
of  the  heir  shall  have  been  first  sold.  A  partition  of  the  lands  of  a 
deceased  person,  therefore,  made  pending  the  period  within  which  the 
surrogate  may  order  a  sale  of  the  lands  for  the  payment  of  the  dece- 
dent's debts,  though  such  partition  wbe  made  under  a  judgment  of  the 
court,  will  not  divest  the  surrogate  of  the  power  to  authorize  and  order 
an  absolute  sale  of  the  lands  under  these  provisions  of  the  statute.(n^ 
But  an  administrator  who  is  applying  to  a  surrogate  for  leave  to  sell 
real  estate  in  order  to  pay  debts,  will  be  restrained  by  perpetual  injunc- 
tion, where  a  decree  for  foreclosure  and  sale  of  the  same  premises  has 
been  had  in  the  Supreme  CJourt,  or  other  court  of  equity,  and  is  in  force. 
And  if  there  be  a  surplus  of  the  proceeds  of  the  sale  remaining  after 
the  payment  of  the  mortgage  debt,  the  eqmtable  rights  of  the  creditors 
will  be  permitted  to  attach  at  once  to  such  proceeds,  instead  of  the 
lands,  and  the  money  will  be  applied  in  the  same  equitable  manner, 
under  the  direction  of  the  Equity  Court,  as  it  would  be  applied  by  the 
surrogate,  provided  the  lands  were  sold  under  his  authority.(o) 

It  may  be  added  that  a  contract  by  an  administratrix,  to  convey 
lands  of  her  intestate,  when  a  surrogate's  order  for  that  purpose  shall 
be  obtained,  does  not  vest  an  interest,  though  an  order  be  afterwards 
obtained.    Such  a  contract  is  void,  and  incapable  of  being  enforced 

oathorize  a  sale  of  the  real  estate  for  the  pajment  of  the  debts  of  the  decedent^  whether  on 
the  applicatioa  of  the  execator  or  administrator,  or  of  a  creditor,  that  the  cases  recognizmg 
the  lien  have  proceeded,  and  that  without  reference  to  the  right  of  the  creditor  to  prosecate 
his  claim  against  the  heir  or  deyisee.  There  is  manifestly  a  difficultj  in  respect  to  the  lim- 
itation of  tliis  lien  under  the  statutes  as  they  now  stand,  which  has  not  been  noticed  in  the 
recent  cases;  and  there  would  seem  to  be  strong  reason  for  belicTing  that  the  lien,  if  it  ex- 
ist at  all,  is  not  restricted  to  the  period  of  three  years  within  which  the  executor  or  admin- 
istrator may  apply  to  the  surrogate  for  authority  to  mortgage,  lease,  or  sell  the  real  estate  of 
the  deceased  for  the  payment  of  his  debts. 

In  WPi^on  y.  Wtlaon  (13  Barb.  Sup.  Ct  Rep.  264)  Mr.  Justice  Johnson  makes  the  following 
remarks  toucliing  the  present  subject :  "  It  may  perhaps  be  said,  in  a  loose  general  sense, 
that  unpaid  debts  are  a  charge  upon  the  land  in  the  hands  of  the  heir  after  the  personal  et- 
tate  is  exhausted,  because  they  may  be  made  a  charge.  But  they  are  no  lien  for  any  sub- 
stantial purpose,  either  in  law  or  equity,  until  made  so  by  proper  proceedings."  See,  also, 
IHerce  v.  Adop,  3.  Barb.  Oh.  Kep.  184,  186. 

(m)  Sec-  JJaU  agst  Partridge,  10  How.  Prac.  Rep.  188. 

(n)  Ilall  agst.  Partridge^  10  How.  Prac.  Rep.  1H8. 

{o)  Bretvoort  y.  McTimMy,  1  Edw.  Cb.  Rep.  (61. 
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either  at  law  or  in  equity,  both  because  the  administratrix  has  no  in- 
terest, and  as  being  contrary  to  the  policj  of  the  act  authorizing  ad- 
ministrators  to  sell  the  real  estate  of  their  intestate.  An  administrator 
has  no  interest  in,  or  control  over  the  real  estate  of  his  intestate ;  and 
though,  after  a  contract  to  sell  land  when  a  surrogate's  order  shall  be 
obtained  for  that  purpose,  an  order  be  actually  obtained,  the  adminis- 
trator takes  no  beneficial  interest  which  can  enure  to  make  the  con* 
tract  binding,  even  if  it  were  not  contrary  to  the  policy  of  the  law.(j9) 
So,  a  bond  given  by  an  administrator  to  convey  real  estate  of  his  intes- 
tate, in  contemplation  of  a  sale  under  a  surrogate's  order,  is  void.(;) 

It  may  be  further  remarked  that,  when  it  is  ascertained  that  the  pe^ 
sonal  property  of  the  estate  is  insufficient  to  pay  the  debts  of  the  tes- 
tator, me  executor,  by  virtue  of  his  office,  becomes  a  trustee  for  the 
devisees  and  creditors  of  the  testator.  Therefore,  if  the  executor  is  the 
holder  of  a  judgment  against  the  deceased,  which  is  a  lien  upon  his  real 
estate,  and  procure  a  s^e  of  such  real  estate  by  the  sheriff,  upon  an  ex- 
ecution upon  the  judgment,  and  himself  become  the  parchaser,  the  sale 
is  improper,  and  will  be  set  aside.(r) 

A  proper  division  of  the  first  branch'  above  stated  of  the  present 
subject  is  into  sales,  or  other  dispositions  of  the  real  estate  of  the  de- 
ceased, made — ^first,  pursuant  to  an  order  of  the  surrogate  granted  on 
the  application  of  the  executor  or  administrator;  second,  pursuant  to 
the  like  order  granted  on  the  application  of  a  creditor  of  the  deceased. 
The  proceedings  on  obtaining  the  order  for  the  sale  are  entirely  rega- 
lated l)y  statute.  Such  regulations  are  contained  in  the  4;th  title  of  the 
6th  chapter  of  the  2d  part  of  the  Bevised  Statutes,(«^  entitled  "of  the 
powers  and  duties  of  executors  and  administrators  in  relation  to  the 
sale  and  disposition  of  the  real  estate  of  their  testator  or  intestate,"  and 
in  certain  provisions  of  the  Laws  of  1837, 1848,  and  1850. 

or  THE  PROCBBDINGS  BY  AN  BXEOUTOB  OB  ADMINI8TRAT0B  TO  PBO- 
CUBE  AN  OBDEB  TO  MOBTOAQE,  LEASE,  OB  SELL  THE  BEAL  E8TATB 
OF  HIS  TESTATOB  OB  INTESTATE  FOB  THE  PAYMENT  OF  HIS  DEBTa 

By  the  first  section  of  the  above  mentioned  title  of  the  Bevised  Stat- 
utes,(0  &^^  ^he  executors  or  administrators  of  any  deceased  person 
shall  have  made  and  filed  an  inventory  according  to  law,  if  they  dis- 
cover the  personal  estate  of  their  testator  or  intestate  to  be  insufficient 
to  pay  his  debts,  they  may,  at  any  time  within  three  years  after  the 
granting  of  their  letters  testamentary  or  of  administration,  apply  to 
the  surrogate  for  authority  to  mortgage,  lease,  or  sell  so  much  of  the 
real  estate  of  their  testator  or  intestate  as  shall  be  necessary  to  pay 
such  debts. 

The  40th  section  of  the  "act  concerning  the  proof  of  wiUs,  execntcmr 
and  administrators^  guardians  and  wards,  and  Surrogates'  Courts,"' 
passed  16th  May,  18S7,(u)  enacts  that  executors  or  administrators  may 
apply  to  the  surrogate,  pursuant  to  the  above  mentioned  title  of  the 

(p)  Bridgewaterr.  BrooJ^IM,  8  Cowan,  199.  '    M  Barridty,  Orow^  5  Wend.  679. 

(r)  Rogers  y.  Bogen,  3  Wend.  503.  (#)  S  R  a  99;  S  B.  a  (6tfa  td.)  189. 

(()  2  B.  a  100;  Amended  Act  of  1830,  ch.  880,  wo.  22;  3  B.  a  (5th  td.)  188. 
(«)  a  Lb  1837,  531;  8  B.  a  (5th  ed.)  187,  mo,  2. 
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Bevised  Statutes,  for  authority  to  mortgage,  lease,  or  sell  the  real  estate 
of  their  testator  or  intestate,  aud  for  the  sale  of  the  interest  of  such  tes- 
tator or  intestate,  in  any  land  held  under  a  contract  for  the  purchase 
thereof  whenever  they  shall  discover  that  the  personal  estate  of  the 
testator  or  intestate  is  insufficient  to  pay  his  debts ;  subject,  however, 
to  the  provisions  of  the  first  section  of  said  title,  as  the  same  has  beeo 
amended. 

OF  THB  Pffnnoir  to  MOBTaAas,  lbasb,  ob  sbll. 

The  proceeding  to  obtain  the  order  for  the  dale  is  by  petition  to  the 
surrogate.  The  statements  and  particulars  required  to  be  set  forth  in 
such  petition,  are  specially  prescribed  by  the  second  section  of  the  above 
mentioned  title  of  the  Revised  Statutes,  and  the  petition  must  be  under 
oath.    That  section  is  as  follows : 

Sec.  2.  The  petition  shall  set  forth : 

1.  The  amount  of  the  personal  property  which  has  come  to  the  hands 
of  the  executor  or  administrator ; 

2.  The  application  thereof; 

8.  The  aeots  outstanding*  against  the  testator  or  intestate,  as  far  as 
the  same  can  be  ascertained  ; 

4.  A  description  of  all  the  real  estate  of  which  the  testator  or  intestate 
died  seised,  with  the  value  of  the  respective  portions  or  lots,  and  whether 
occupied  or  not,  and  if  occupied,  the  names  of  the  occupants ;  and 

5.  The  names  and  ages  of  the  devisees,  if  any,  ana  of  the  heirs  of 
the  deceased. 

And  such  petition  shall  be  verified  by  the  oath  of  the  party  present- 
ing the  same. 

All  of  the  executors  or  administrators  should  join  in  an  application 
to  the  surrogate  for  an  order  to  sell  the  real  estate  of  the  decedent  for 
the  payment  of  debts.  And  an  order  for  sale  will  be  erroneous  in 
allowing  the  petitioning  executors  or  administrators  to  make  a  sale 
without  the  consent  and  concurrence  of  all,  especi^ly  when  no  reason 
is  stated  in  the  petition  for  not  making  the  one  or  those  not  joining  in 
the  petition  a  party  or  parties  to  the  proceedings.(t;) 

With  respect  to  the  statement  of  the  debts  outstandinjz  against  the 
testator  or  intestate  required  by  the  third  subdivision  of  the  section, 
the  name  of  the  person  to  whom  the  debt  is  owing,  the  date  at  which 
the  indebtedness  accrued,  the  nature  of  the  debt  and  whether  it  is 
founded  upon  a  running  account  or  upon  a  note,  bill,  bond,  or  other  in- 
strument in  writing,  ana  the  date  and  time  of  payment  of  the  same,  and 
the  amount  of  each  debt  should,  as  &r  as  such  particular  can  be  ascer- 
tained, be  set  forth.  Whether  funeral  expenses,  and,  upon  the  same 
principle,  the  surrogate's  fees  and  charges,  and  the  necessary  expenses  of 
the  administration,  constitute  a  debt  for  the  payment  of  wnich  the 
real  estate  of  the  deceased  may  be  sold,  has  never  been  expressly 
decided  ;{w)  but,  in  stating  the  amount  of  the  personal  property  applica- 
ble to  the  paymant  of  the  debts,  such  statement  is  xnade  upon  an  es- 

M  jPVteA  y.  WTU^Mi^  2  Barb.  Oh.  Bep.  161.    BuitM9JackKnm4mk,JeMMT.JMmi§fm, 
4  wend.  436. 
(v)  See  AiMM  ▼.  JDnfion,  20  Wend.  241;  FUch  t.  WhUbkkf  2  Barb.  Gh.  Bapb  161* 
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timate  of  the  personal  property  after  deducting  the  fiineral  expeiiseB 
and  the  necessary  expenses  of  the  administration. 

In  the  opinion  of  the  surrogate  in  the  case  of  "  The  reed  estate  <^ 
Isaac  Lawrence,  deceased,^\x)  me  question  will  be  found  considered 
whether  debts  of  the  deceased,  secured  by  mortga^  of  his  real  estate, 
ought  to  be  set  forth  in  the  petition,  under  the  thira  subdivision  of  this 
section.  The  conclusion  to  which  the  surrogate  arrived  was,  that  such 
debts  should  not  be  included  until  the  remedy  of  the  creditor  by  fore- 
closure of  the  mortgage, has  been  exhausted,  leaving  a  balance  of  debt 
unpaid,  and  thereby  ascertained,  for  which  the  personal  estate,  if  suffi- 
cient, would  be  liable. 

The  5th  subdivision,  where  it  requires  the  ages  of  the  devisees  and 
heirs  to  be  stated,  is  to  be  understood  as  requiring  that  those  of  the  de- 
visees or  heirs  who  may  be  of  full  age,  should  be  distinguished  from 
those  who  may  be  minors.  In  order  to  meet  the  provisions  of  the  38th 
and  39th  sections  of  the  Law  of  1837,  presently  to  be  quoted,  those  of 
the  minors  who  have  a  general  guardian  should  be  distinguished  &om 
those  who  have  not,  and  those  over  fourteen  years  of  age  from  those 
under  that  a^e.  The  executor  or  administrator  may  also  include  in 
his  petition,  besides  the  statements  specified  in  this  section,  anv  state- 
ments or  explanations  which  may  be  important  to  a  due  undersuinding 
of  the  situation  of  the  estate,  or  of  the  manner  in  which  he  has  con- 
ducted the  administration ;  and  if  he  have  knowledge  that  the  requisite 
moneys  can  be  raised  by  a  mortgage  or  lease  of  the  real  estate,  he  should 
state  the  fact  in  his  petition.  The  prayer  of  the  petition  will  be  for 
authority  to  mortgage,  lease,  or  sell  so  much  of  the  real  estate  of  the 
deceasea  as  shall  be  necessary  to  pay  the  debts.  [For  form  of  the  pe- 
tition, see  Appendix,  No.  77.] 

Before  the  Revised  Statutes,  the  statutory  provision  for  the  sale  of 
the  real  estate  of  a  deceased  person  for  the  payment  of  his  debts,  re- 
quired that  the  executor  or  aaministrator  should  make  a  just  and  true 
account  of  the  personal  estate  and  debts  of  the  deceased,  as  far  as  he 
could  discover  tne  same,  and  deliver  the  said  account  to  the  judge  of 
the  Court  of  Probates,  or  to  the  proper  surrogate,  and  request  his  aid 
in  the  premises,(y)  There  is  no  difference  in  principle  between  that 
provision  and  the  present  one.  Under  that  provision  it  has  been  held 
that  a  surrogate  obtains  jurisdiction,  in  reference  to  the  sale  of  the  real 
estate  of  a  testator  or  intestate,  by  the  presentation  of  a  petition  by  ex- 
ecutors or  administrators  praying  his  aid,  and  by  the  exhibition  of  an 
account  of  the  personal  estate  and  debts  of  tne  deceased.(2;)  And 
although  the  name  of  each  creditor  of  the  decedent  and  the  particulars 
of  each  debt  ought  to  be  set  forth  in  the  petition  as  above  recommended, 
and  a  lumping,  as  it  is  expressed,  of  tne  debts  throughout  would  not 
probably  be  a  compliance  with  the  statute,  yet  if  some  or  even  one  of 
the  items  of  the  statement  set  forth  the  particulars  of  the  debt,  this 
will  be  sufficient  to  sustain  the  proceedings,  even  if  all  the  other  items 
are  rejected  as  nullities.(a) 

(s)  Law  of  Suit.,  (Ist  ed.)  Appx.,  p.  zii.  (v)  1  B.  L.  1813,  460,  mc  23. 

{%)  Jackaon  y.  /min,  10  Wend.  441 ;  IM  y.  Walsworth,  16  Wend.  449 ;  Atkins  r.  Kkmrn^ 
10  Wend.  341.  (a)  AUam  ▼.  Kinnan,  20  Wend.  241,  247. 
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And  under  the  present  statute  it  has  been  expressly  held  that,  upcm 
an  application  by  an  administrator,  after  the  filing  of  an  inventory  for 
the  sale  of  the  real  estate  of  an  intestate  for  the  payment  of  his  debts, 
the  surrogate  gains  jurisdiction  by  the  presentation  of  the  petition,  as 
against  all  parties  regularly  brought  into  court.(&) 

To  give  validity  to  a  deed  of  lands  executed  under  a  sale  by  virtue 
of  a  surrogate's  order,  it  must  be  affirmatively  shown  that  an  account 
of  the  personal  estate,  and  of  the  debts  of  the  testator  or  intestate,  was 
presented  to  the  surrogate.  It  is  not  enough  that  the  presentment  of 
such  account)  and  the  adjudication  of  the  surrogate  thereon,  are  recited 
in  the  order  of  sale,  even  though  the  surrogate  testifies  that  he  has  no 
doubt  that  all  the  proceedings  thus  recited  were  actually  had.(c) 

On  a  question  as  to  the  vfiJidity  of  a  sale  of  real  estate  under  a  sur^ 
rogaie^s  order^  there  may  be  a  resort^  however,  to  secondary  evidence  to 
show  the  presentment  of  an  accoimi  of  the  personal  estaie  o/tJie  deceased, 
and  of  an  estimate  of  his  debts  previous  to  the  making  of  an  order  to 
show  cause,  if  the  documents  cannot,  on  due  search,  be  found  in  the 
proper  office.(d) 

OF  THE  APPOINTMENT  OP  GUABDIANS  OF  MINORS  INTERESTED. 

By  the  3d  section  of  the  above  mentioned  title  of  the  Bevised  Stat- 
utes, if  it  shall  appear  to  the  surrogate  by  such  petition,  or  by  other 
competent  evidence,  that  any  of  the  devisees  or  heirs  of  the  deceased 
are  minors,  the  surrogate  shall  immediately,  and  before  any  other  pro* 
ceedingf  appoint  some  disinterested  freeholder  guardian  of  such  minors, 
for  the  sole  purpose  of  appearing  for  them,  and  taking  care  of  their 
interest  in  the  proceedings. 

By  the  4th  section,  if  any  such  minors  ^re  within  the  countv  of  such 
surrogate,  they  shall  be  personally  served  with  notice,  ten  dfays  pre- 
viously, of  the  intention  to  apply  for  the  appointment  of  a  guardian, 
that  tney  may  be  heard  in  the  selection  of  such  guardian. 

By  the  38th  section  of  the  Law  of  1837,(e)  where  any  minor  men- 
tioned in  the  above  8d  section  shall  have  a  general  guardian  in  the 
county  of  the  surrogate,  such  general  guardian  shall  appear  and  take 
care  of  the  interest  of  the  minor,  and  no  special  guardian  shall  be  ap* 
pointed  in  the  premises.  And  by  the  39th  section  of  the  same  act,  the 
notice  required  by  the  above  4th  section  may  be  a  notice  of  five  days ; 
and  where  the  mmor  is  under  fourteen  years  of  a^e,  the  notice  ^all  be 
served  on  the  person  in  whose  custody  he  may  be,  or  with  whom  he 
may  live,  or  on  such  relative  as  the  surrogate  may  designate,  instead 
of  the  service  required  by  said  4th  section. 

Where  the  minor  is  under  the  age  of  fourteen,  and  has  no  general 
guardian,  and  it  is  proposed  to  serve  the  notice  of  the  intention  to  ap- 
ply for  the  appointment  of  a  guardian  for  the  minor  on  a  relative,  an 
oraer  designating  such  relative  upon  whom  the  notice  may  be  served, 
should  be  made  and  entered  in  the  surrogate's  minutes.  [For  form  of 
the  notice  of  intention,  see  Appendix,  No.  78.]     On  the  day  named  in 

(b)  Fanringhn  r.  King,  1  Bradf.  8.  R.  183.  (c)  Ibrd  v.  Wal8UH)rth,  16  Wend.  U9. 

d)  Ford  T.  Walsworth,  su^a, 
t)  S.  L.  1837,  531 ;  3  R.  S.  (6th  ed.)  187,  sec.  «. 
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the  notice,  on  proof  of  the  personal  service  of  the  notice  on  the  minory 
or  on  the  person  in  whose  cnstodj  he  may  be,  or  with  whom  he  may 
live,  or  on  the  relative  designated,  as  the  case  may  be ;  and  after  hear- 
ing the  minor,  if  he  appear,  or  any  person  who  may  appear  in  his  be- 
hsdf,  the  appointment  of  the  guardian  is  to  be  made*  He  is  appointed 
by  an  order  duly  entered  in  the  minutes*  [For  form,  see  Appendix, 
No.  79.]  The  order  should  be  served  on  the  person  appointed,  and 
after  that  he  will  represent  the  minor  in  the  proceedings. 

The  law  previous  to  the  Bevised  Statutes  provided  '*  that  in  all  cases 
where  a  petition  shall  be  presented  by  any  executors  or  administrators, 
for  the  sale  of  the  whole  or  part  of  the  real  estate  of  their  testator  or 
intestate,  and  one  or  more  of  the  devisees  or  heirs  of  such  testator  or 
intestate  shall  be  infants,  the  judge  of  the  Court  of  Probates,  or  the  sur- 
rogate to  whom  the  same  may  be  presented,  shall  appoint  some  discreet 
and  substantial  freeholder  a  guardian  of  such  in&nt  or  in&nts^  for  the 
sole  purpose  of  appearing  for  and  taking  care  of  the  interests  of  suck 
in£Eints  in  the  proceedings  therein."(/) 

In  a  case,(^)  where  re^  estate  bad  been  sold  under  a  surrogate's  order, 
and  it  did  not  api)ear  that  a  guardian  had  been  appointed  for  the  plain* 
tiffs,  who  were  heirs  of  the  estate,  and  in&nts  at  the  time  of  the  proceed* 
in^  before  the  surrogate,  it  was  held  that  the  sale  was  void  as  tathem ; 
and  Mr.  Justice  Bronson  said — 

"  The  surrogate  undoubtedly  acquired  jurisdiction  of  the  subject  maU 
ier^  on  the  presentation  of  the  petition  and  account ;  but  that  was  not 
enough.  It  was  also  necessary  that  he  should  acquire  jurisdiction  over 
the  joeraons  to  be  affected  by  the  sale.  It  is  a  cardinal  principle  in  the 
administration  of  justice,  that  no  man  can  be  condemned  or  divested  of 
his  right,  until  he  has  had  the  opportunity  of  being  heard.  He  must, 
either  by  serving  process,  publisning  notice,  appointing  a  guardian,  or 
in  some  other  way,  be  brought  into  court ;  and  if  judgment  is  rendered 
against  him  before  that  is  done,  the  proceeding  will  be  as  utterly  void 
as  though  the  court  had  undertaken  to  act  where  the  subject  matter  was 
not  within  its  cognizanc6."(^)  And  he  afterwards  proceeds,  "  It  is  not 
only  a  general  principle  in  the  law,  that  courts  must  acquire  jurisdic* 
tion  over  the  persons  to  be  affected  by  their  judgments,  but  in  relation 
to  these  sales  the  statute  has  specially  pointra  out  the  means,  and  im« 
posed  the  duty,  of  bringing  the  proper  parties  before  the  court"  And, 
after  citing  the  above  section  of  the  Bevised  Laws  of  1813,  he  continues : 
^*  This  mode  of  bringing  in  the  infant  heirs  was  not  pursued,  and  the 
plaintifib  have  had  no  day  in  court.  Without  it  they  cannot  be  de- 
prived of  their  inheritance."  And  he  concludes — "  The  rule  that  there 
must  be  jurisdiction  of  the  person,  as  well  as  the  subject  matter,  has 
been  steadily  upheld  by  the  courts ;  and  it  cannot  be  relaxed  without 
opening  a  door  to  the  greatest  injustice  and  oppression."  And  Mr. 
Justice  Qardiner,  in  a  case  arising  under  the  same  statute,  declares 
that  '' public  policy  demands  that  tbe  safeguards  which  the  legislatures 

(/)  1  R.  L.  1813,  464,  sec  31.  (^)  Bloom  f.  Burdick,  1  HiO,  139. 

(h)  Borden  t.  FUch,  16  Jobna.  Bep.  121;  Bigthw  v.  £lt€am$t  19  id.  89;  MOli  y.  Jferfin, 
19  id.  7. 
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Kave  provided  for  the  protection  of  the  helpless  against  negligence,  op- 
pression, and  fraud,  should  be  maintained,  (t) 

OF  TflS  OBDEB  TO  SHOW  CAtJSB  WHY  AUTHOBITT  SHOULD  NOT  BB  GIVEN. 

By  tke  6th  section  of  the  above  mentioned  title  of  the  Revised  Stat* 
utes,(/)  if,  upon  such  application  to  the  surrogate,  it  shall  appear  that 
all  the  personal  estate  of  the  deceased  applicable  to  the  payment  of 
debts  has  been  applied  to  that  purpose,  and  that  there  remain  debts 
unpaid,  for  the  satisfaction  of  which  a  sale  may  be  made  under  the  pro* 
visions  o£  this  title,  he  shall  make  an  order  directing  all  persons  inter- 
ested in  the  estate  to  appear  before  him,  at  a  time  and  place  therein  to 
be  specified,  not  less  than  six  weeks,  and  not  more  than  ten  weeks  from 
the  time  of  making  such  order,  to  show  cause  why  authority  should 
not  be  given  to  the  executors  or  administrators  applying  therefor,  to 
mortgage,  lease,  or  sell  so  much  of  the  real  estate  of  their  testator  or 
intestate  as  shall  be  necessary  to  pay  such  debts. 

By  the  41st  section  of  the  Law  of  1837,(ft)  however,  it  is  provided 
that  the  surrogate  may,  in  his  discretion,  oraer  such  mortgage,  lease,  or 
sale  to  be  made,  although  the  whole  of  the  personal  property  of  the 
deceased  which  has  come  to  the  hands  of  the  executor  or  administrator 
has  noV  been  applied  to  the  payment  of  debts.  But  the  surrogate, 
before  making  any  such  order,  shall  have  satisfactory  evidence  that  the 
executor  or  administrator  has  proceeded  with  reasonable  diligence  in 
converting  the  personal  |)roperty  of  the  deceased  into  money,  and  ap* 
plying  the  same  to  the  payment  of  debts. 

This  section  is,  by  necessary  implication,  a  repeal  of  so  much  of 
the  above  5th  section  of  the  Revised  Statutes  as  requires  that,  upon 
such  application,  it  shall  be  made  to  appear  to  the  surrogate,  to  au- 
thorize him  to  issue  the  order  to  show  cause,  that  all  the  personal  estate 
of  the  deceased  applicable  to  the  payment  of  his  debts  has  been  ap- 
plied to  that  purpose,  and  that  there  remain  debts  unpaid,  for  the  sat- 
is&ction  of  wnich  a  sale  may  be  made  under  the  provisions  of  the  title, 
because  now  no  such  facts  need  be  shown  even  to  entitle  the  executor 
or  administrator  to  an  order  for  sale.  The  reader  is  referred  to  the 
above-mentioned  opinion  of  the  surrogate(Z)  for  a  discussion  as  to  the 
recitals  requisite  to  be  made  in  the  order  to  show  cause.  [For  form  of 
the  order,  see  Appendix,  Na  80.] 

OF  THE  SBBVICB  AND  PUBLICATION  OF  THB  OBDKB  TO  SHOW  CAUSE. 

The  6th  and  7th  sections  of  the  above  mentioned  title  of  the  Revised 
Statutes  provide  for  the  service  and  publication  of  the  order  to  show 
oause.    They  are  as  follows : 

Sec  6.  Every  such  order  to  show  cause  shall  be  published  for  four 
weeks  in  a  newspaper  printed  in  the  county,  and  a  copy  thereof  shall 
be  served  personally,  on  every  person  in  tne  occupation  of  the  prem- 
ises of  which  a  sale  is  desired,  wherever  the  same  may  be  situated,  and 

(t)  Schneider  r,  MMricm^  2  Comst  459;   See,  also,  0>vwin  ▼.  MerriH^  3  Barb.  Sup.  Ct. 
Bep.  341. 
(»  2  B.  S.  101 ;  3  B.  8.  (5th  ed.)  187. 

Qt)  &  Lw  1837,  631;  2  B.  S.  103 ;  3  B.  S.  (6th  ed)  189, 190,  9ec  19; 
0  Law  of  Sorrogales  (Ist  ed.)  Appendix,  p.  xii. 
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on  the  widow,  and  heirs  and  devisees  of  the  deceased,  residing  in  the 
county  of  the  surrogate,  at  least  fourteen  days  before  the  day  therein 
appointed  for  showing  cause.(m) 

Sec.  7.  If  such  personal  service  cannot  be  made,  or  if  such  widow, 
heirs,  or  devisees  do  not  reside  in  such  county,  but  reside  in  the  state, 
then  a  copy  of  such  order  may  be  served  personally  forty  days  before 
the  day  of  showing  cause,  or  by  publishing  the  same  once  in  each  week 
for  four  weeks  in  succession  in  tne  state  paper.  If  such  heirs  or  devi- 
sees  do  not  reside  within  this  state,  or  cannot  be  found  therein,  the  or* 
der  shall  be  published  once  in  each  week  for  six  weeks  successively  in 
the  state  paper,  or  a  copy  thereof  majr  be  peraonally  served  on  them  at 
least  forty  days  before  the  time  appomted  therein  for  showing  causa 

With  respect  to  the  publication  of  the  order  to  show  cause,  under 
the  23d  section  of  the  K)rmer  statute,  authorizing  and  regulating  sales 
of  real  estate  on  orders  of  surrogates  for  the  payment  of  the  debts 
of  deceased  persons,  which  required  the  surrogate,  on  receiving  from 
the  executor  or  administrator  the  account  mentioned  in  the  section, 
to  make  an  order  directing  all  persons  interested  in  the  estate,  on  a 
day  not  less  than  six^  nor  more  than  ten,  weeks  distant,  to  show 
cause  why  the  real  estate  should  not  be  sold,  and  further  provided  for 
the  publication  of  the  order  as  follows — **  which  order  shall-  imme- 
diately thereafter  be  published  for  four  weeks  successively  in  two  or 
more  of  the  public  newspapers  printed  in  this  state,  one  of  which  shall 
be  the  paper,  if  any,  published  in  the  count}^"  in  which  probate  of  the 
will  or  administration  had  been  granted  ;(n)  it  was  consiaered  that  the 
publication  of  an  order  requiring  the  parties  to  show  cause  on  the  19th 
October  in  two  newspapers,  once  in  each  week  for  four  weeks,  com- 
mencing in  one  on  the  20th  September,  and  in  the  other  on  the  26th 
September,  was  a  publication  in  compliance  with  the  statute.(o) 

Where,  under  the  present  statute,  the  order  to  show  cause  was  made 
on  the  22d  January,  1849,  the  time  for  showing  cause  being  the  12th 
March,  1849,  and  as  two  of  the  heirs  of  the  decedent  were  residents  of 
the  state  of  Ohio,  it  was  necessary  to  publish  the  order  six  weeks  in 
the  state  paper,  or  serve  a  copy  thereof  on  them  forty  days  prior  to 
the  time  appointed  for  showing  cause ;  and  there  was  no  such  service 
of  a  copy  of  the  order  on  the  heirs  resident  in  Ohio,  and  the  proof  of 
publication  of  the  order  in  the  state  paper  stated  that  the  publication 
was  made  once  in  each  week  for  six  weeks,  commencing  on  the  20th 
day  of  January  J  J849,  it  was  considered  that  the  proof  of  publication  in 
the  state  paper  w^  palpq,bly  defective ;  that  the  order  could  not  be 
published  until  it  had  boeiU  maile  by  the  surrogate ;  that  what  was 
published  on  the  20th  January  was  not  the  order,  as  it  did  not  then 
exist ;  and  that  the  most  the  affidavit  proved,  or  tended  to  prove,  was 
a  publication  of  the  order  for  five  weeks,  when  the  statute  required 
six  weeks.(oo) 

With  respect  to  the  service  of  the  order,  these  sections  are  explicit 
in  their  provisions,  and  present  no  difficulties  in  practice. 


(m)  2  R.  S.  101 ;  3  R.  S.  (5th  ed.)  188.    See  Corwin  v.  Merritt,  3  Barb.  Sop.  Ot  Rep.  341. 
n)  R.  L.  1813,  p.  461.  (o)  Sheldon  ugBb.  Wright,  I  Seld.  497. 

00)  ^iWey  Y.  WaffU,  16  N.  T.  (2  Smith)  Rep.  180. 


! 
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The  publication  and  service  of  the  order  to  show  cause  are  abso* 
lutely  necessary  to  confer  jurisdiction  upon  the  surrogate  to  make  the 
order  of  sale.  The  order  to  show  cause  is  in  the  nature  of  first  process 
to  summon  the  parties,  and  is  indispensable  to  enable  the  surrogate  to 
get  jurisdiction  of  the  persons  of  the  parties  interested  in  the  proceed- 
ing8.(  ©)  Unless  the  order  is  published,  and  all  the  parties  are  served 
with  die  order  as  prescribed  by  the  statute,  the  surrogate  is  without 
jurisdiction,  at  any  rate,  as  to  the  parties  in  respect  to  whom  the  de- 
fect or  omission  may  have  occurred. 

OF  THE  HEABmO  ON  THB  BETUBN  OF  THS  ORDER  TO  SHOW  CAUSE. 

By  section  8  of  the  same  title,  the  surrogate,  at  the  time  and  place 
appointed  in  the  order,  and  at  such  other  times  and  places  as  the  bear- 
ing shall  be  adjourned  to,  upon  due  proof  of  the  service  and  publica- 
tion above  required,  shall  proceed  to  hear  and  examine  the  allegations 
and  proofs  of  the  executors  or  administrators  applying  for  such  author- 
ity, and  of  all  persons  interested  in  the  estate  who  shall  think  proper 
to  oppose  the  application.(9) 

By  section  9  the  executors  or  administrators  may  be  examined  on 
oath,  and  witnesses  may  be  produced  and  examined  by  either  party ; 
and  process  to  compel  their  attendance  and  testimony  may  be  issued 
by  the  surrogate  in  the  same  manner  and  with  the  like  effect  as  in 
cases  of  proving  wills  before  him.(yg) 

By  section  10,  on  such  hearing  it  shall  be  competent  to  any  heir  or 
devisee  of  the  real  estate  in  question,  and  to  any  person  claiming  under 
them,  to  show  that  the  whole  of  the  personal  estate  of  the  deceased 
has  not  been  duly  applied  by  the  executors  or  administrators  to  the 
payment  of  his  debts ;  to  contest  the  validity  and  legality  of  any  debts, 
demands,  or  claims  which  may  be  represented  as  existing  against  the 
testator  or  intestate ;  and  to  set  up  the  Statute  of  Limitations  in  bar  to 
such  claims :  and  the  admission  of  any  such  claim  so  barred  by  any 
executor  or  administrator  shall  not  be  deemed  to  revive  the  same  so 
as  in  any  way  to  affect  the  real  estate  of  the  deceased. 

It  is  proper  to  observe  that  so  much  of  this  section  as  declares  that 
it  shall  be  competent  to  any  heir  or  devisee  of  the  real  estate  in  ques- 
tion, and  to  any  person  claiming  under  them,  to  show  that  the  whole 
of  the  personal  estate  of  the  deceased  has  not  been  duly  applied  by 
the  exeoutora  or  administrators  to  tbe  payment  of  his  debte,  is  evi- 
dently  repealed  by  the  provision  of  the  41st  section  of  the  Law  of  1837, 
already  quoted,  authorizing  the  surrogate,  in  his  discretion,  to  order  a 
mortgage,  lease,  or  sale  of  the  lands  to  be  made,  although  the  whole 
of  the  personal  property  of  the  deceased  which  has  come  to  the  hands 
of  the  executor  or  administrator  has  not  been  applied  to  the  payment 
of  debts.  It  is,  however,  probably  competent  to  the  parties  named 
to  show,  under  the  41st  section,  that  the  executor  or  administrator  has 
not  proceeded  with  reasonable  diligence  in  converting  the  personal 
property  of  the  deceased  into  money,  and  applying  the  same  to  the 
payment  of  debts. 


SI 


p)  Oorwin  ▼.  MerriU,  3  Barb.  Sup.  Ct  Bep.  341;  Bloom  r.  Bvrenck,  1  Hil],  139. 
)  2  B.  S.  101;  3  B.  &  (5th  ed.)  188.  {^^  See  ante,  pp.  157-^. 
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The  widow  of  the  decedent,  after  the  aamgnment  of  her  dower  is 
landfl  of  which  her  husband  died  seised,  has  no  right  to  appear  befivre 
the  surrogate  to  show  cause  why  the  lands  of  whidi  her  husband  died 
seised  should  not  be  sold  for  the  payment  of  his  debts.  After  assign- 
ment of  her  dower  she  is  in  possession  of  the  seisin  of  her  husband. 
Her  title  relates  back  to  the  time  of  the  marriase,  if  the  husband  was 
then  seised,  and  if  not  then  seised,  it  relates  back  to  the  time  when  he 
became  seised.  By  the  assignment  of  dower  the  seisin  of  the  heir  is 
defeated  ab  inUio^  and  the  heir  is  not  afterwards  considered  as  oyer 
having  been  seised.  The  10th  section  of  the  statute  above  quoted 
makes  it  competent  to  any  heir  or  devisee  of  the  real  estate  in  question, 
and  to  any  person  claiming  under  them,  to  show  cause  as  ther^n  pro- 
vided. As  the  widow  is  not  an  heir,  and  does  not  claim  under  the  heir, 
she  is  not  entitled  to  appear  or  show  cause  under  the  statute.(r\ 

The  objections  of  the  heir  or  devisee,  or  person  claiming  unaer  him, 
against  the  proceedings  oi  the  executor  or  administrator,  or  against 
the  validity  of  any  of  the  claims,  should  be  stated  in  writing.  The 
examination  respecting  the  validity  of  the  claims  will  be  conducted 
before  the  surrogate,  according  to  the  same  principles  which  govern 
similar  proceedings  in  the  common  law  courts.  Independently  of  the 
provisions  of  the  above  recited  10th  section  of  the  statute,  it  has  always 
been  held  that,  in  a  proceeding  before  tbe  surrogate  to  mortgage,  lease, 
or  sell  the  real  estate  of  a  deceased  person,  the  heirs  or  devisees  may 
make  the  same  defence  to  the  claims  sought  to  be  established,  as  they 
could  before  any  other  tribunal.(«) 

By  a  clause  of  the  72d  section  of  the  Law  of  1887,(<)  as  amended  by 
the  act  of  the  18th  April,  184S,(ti)  where  a  judgment  has  been  recov- 
ered or  decree  obtained  against  an  executor  or  administrator  for  any 
debt  due  firom  the  deceased,  and  there  are  not  sufficient  assets  in  the 
hands  of  such  executor  or  administrator  to  satisfv  the  same,  the  debt 
for  which  the  judgment  or  decree  was  obtained  snail,  notwithstanding 
the  form  of  such  judgment  or  decree,  remain  a  debt  against  the  estate 
of  the  deceased  to  the  same  extent  as  before,  and  to  be  established  in 
the  same  manner  as  if  no  such  judgment  or  decree  had  been  obtained ; 
provided,  that  where  such  judgment  or  decree  has  been  obtained  upon 
a  trial  or  hearing  upon  the  merits,  the  same  shall  be  prima  facie  evi- 
dence of  such  debt  before  the  surrogate. 

Under  this  provision  the  record  of  the  judgment,  or  an  exemplified 
or  sworn  copy  thereof,  must  be  produced,  in  order  that  the  surrogate, 
from  an  inspection  thereof,  may  see  that  the  existence  of  the  jdebt  was 
put  in  issue  by  the  pleadings,  and  was  passed  upon  bv  the  jury,  so  as 
to  constitute  a  trial  of  the  cause  upon  the  merits,  within  the  meaning 
of  the  statute.  And  before  the  surrogate  is  authorized  to  make  any 
order  for  the  mortgaging,  leasing  or  sale  of  tbe  real  property  of  the 
decedent,  he  must  be  satisfied  by  legal  proof  that  the  debts,  for  the 
purpose  of  satisfying  which  the  application  is  made,  are  justly  due  and 

(r)  See  Lawrence  ▼.  Brcwfij  1  Sold.  394;  Laeiorence  y.  ift'Ber,  2  Comst  245. 
\s)  nrgtuon  v.  Brocme,  1  Bradf.  Surr.  Rep.  10;  Waarrea  v.  Faf,  4  id.  260;  MB  agst 
MiiUr,  17  Uow.  Prac  Rep.  308. 

(0  S.  L.  1837,  536;  3  R.  a  (5th  ed.)  196. 
(m)  S.  L.  1S43,  229;  3  B.  8.  (5th  ed.)  196L 


HXABIfira  OS  THE  BBTUHN  OF  THB  OSDBR  TO  SHOW  OAUSB.        599 

owing  from  the  testator  or  intestate,  as  against  tlie  owners  of  tlie  real 

estate.(v) 

Even  where  a  judgment  has  been  obtained  against  an  executor  or 
administrator,  and  there  was  a  trial  or  hearing  upon  the  merits,  the 
judgment,  on  an  application  to  sell  the  real  estate,  is,  by  the  statute, 
only  prima  fade  eviaence  of  the  debt  It  does  not  change  the  nature  or 
character  of  the  debt.  Where  a  judgment  or  decree  against  the  exec« 
utor  or  administrator  has  been  obtain^,  otherwise  than  aft;er  a  trial  or 
hearing  upon  the  merits,  the  debt  remains  a  debt  against  the  estate,  to 
be  established  as  against  the  real  estate  in  the  same  manner  as  if  the 
judgment  or  decree  had  not  been  obtained.  In  the  case  of  a  judgment 
or  decree  obtained  against  the  executor  or  administrator  after  a  trial 
or  hearing  on  the  merits,  the  judgment  or  decree  is  prima  Jbude  evidence 
of  the  debt ;  the  requirement  that  the  debt  shall  be  established  in  the 
same  manner  as  if  tne  judgment  or  decree  had  not  been  obtained,  is, 
in  the  first  instance,  dispensed  with,  but  the  previous  provision  that 
the  debt  remains  a  debt  against  the  estate  to  the  same  extent  as  before, 
remains  in  full  force.  The  debt  is  established  prima  fade  by  the  pro- 
duction of  the  record  showing  a  trial  or  hearing  on  the  merits,  but  tnen 
it  is  the  debt  which  is  established,  and  not  the  judgment.  The  heirs  are 
not  liable  for  the  costs  of  the  judgment.(t(;)  The  judgment  is  not  the 
thing  claimed ;  it  does  not  constitute  the  debt  against  the  estate  of  the 
deceased ;  it  is  only  evidence  of  the  debt — ^the  means  provided  by  statute, 
in  a  special  case,  of  proving  the  debt  The  only  enect  of  the  produc- 
tion of  the  record  is  to  establish,  prima  fade^  that  at  the  date  of  the 
judgment  a  debt  existed  against  the  estate  of  the  deceased  to  the  extent 
of  the  amount  mentioned  in  the  judgment.  The  record  shows  the  char- 
acter of  the  debt,  whether  it  was  a  promissory  note  or  otherwise ;  it  also 
liquidates  the  amount  due  on  it,  but,  as  against  the  heir,  it  does  not 
change  the  debt  into  a  judgment ;  on  the  contrary,  the  same  law  which 
permits  the  record  to  be  used  as  evidence,  declares,  in  the  same  breath| 
that  *'  notwithstanding  the ybrm  of  such  judgment,"  the  debt  for  which 
it  was  obtained  '^  shall  remain  a  debt  against  the  estate  of  the  deceased 
to  the  same  extent  as  before,  "(a;) 

The  operation  of  this  construction  upon  the  Statute  of  Limitations 
must,  in  many  cases,  materially  affect  the  rights  of  parties.  The  heir 
has  always  had  the  right  to  set  up  the  Statute  of  Limitations  in  bar  to 
such  claims,  and  the  amission  of  the  executor  or  administrator  has  not 
been  deemed  to  revive  debts  barred  by  the  statute  so  as  in  any  way  to 
afl'ect  the  real  estate.(^)  The  privilege  is  expressly  secured  to  the  heir 
by  the  provisions  of  the  above  quoted  10th  section  of  the  statute.(z)  I^ 

(v)  Baker  y.  Kingaland^  10  Paige,  368.  For  a  disoiiflBion  as  to  the  proof  of  the  debts  neoes- 
BMXj  to  be  taken  on  the  return  of  the  order  to  show  cause,  see  the  opinion  of  the  surrogate 
"/n  Ihe  MaUitr  of  the  real  ettaie  of  Isaac  Lawrenee,  diceoMd^"  above  mentioned.  Law  of  Sur- 
rogates (Ist  ed.)  Appendix,  p.  xiL 

(w)  Wood  y.  Byingkm^  2  Barb.  Ch.  Rep.  38*7 ;  Sanford  v.  Orangery  12  Barb.  Supi  Ot  Rep. 
892. 

(x)  Ferguson  y.  Broome^  1  Bradf  Suit.  Rep.  16 ;  Sanford  y.  Cfrangcr^  12  Barb.  Sup.  Ot. 
Rep.  392. 

(y)  Mooen  y.  WhiU,  6  Johns.  Gh.  Rep.  3*78. 

{%)  See  Renwiek  y.  Benunek,  1  Bradt  Surr.  Rep.  234;  Ibrrington  y.  King^  Id.  182;  Skid- 
more  y.  Bommt^  2  id.  122. 
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then,  by  the  recovery  of  a  judgment  against  the  executor  or  adminw- 
trator,  the  debt  is  converted  from  the  form  of  a  promise  to  that  of  a 
judgment,  a  twenty  years'  limitation  would  take  tne  place  of  the  limi- 
tation of  six  yearn  "  This,"  says  Mr.  Surrogate  Bnidford  in  Ferguson 
V.  Broom€,{a)  "  would  be  a  great  inroad  upon  the  rights  of  those  who  are 
entitled  to  the  real  estate.  It  is  quite  enous^h,''  continues  the  learned 
surrogate,  "  to  follow  the  statute  in  admitting  the  judgment  as  prima 
facie  evidence  of  the  debt.  To  make  the  debt  substantially  2k  judgment 
against  the  heirs  or  devisees,  and  to  clothe  it  with  all  the  attributes  of 
a  judgment,  instead  of  leaving  it  where  it  was,  a  simple  contract  debt 
against  the  estate  of  the  deceased,  would  be  a  clear  transgression  of  the 
very  rule  the  legislature  has  laid  down,  that  the  debt  shall  remain  a 
debt  to  the  same  extent  as  befoie.  *  *  *  There  is  no  difficulty  in  fix- 
ing the  time  from  which  the  statute  begins  to  run.  The  rule  is  the 
same  in  the  present  instance  as  in  other  cases  of  simple  contract  debts.'' 

Accordingly,  in  the  case  quoted,  where  the  creditor  of  the  deceased 
obtained  a  judgment  upon  a  simple  contract  debt  against  the  adminis* 
trator,  on  the  80th  December,  1841,  and  proceedings  to  procure  an 
order  to  morl^gas^e,  lease,  or  sell  the  real  estate  of  the  testator  for  the 
payment  of  his  debts  were  not  commenced  until  the  28th  March,  1848, 
the  surrogate  considered  that  the  Statute  of  Limitations  was  a  bar  to 
the  claim,  and  a  valid  ground  of  contest  on  the  part  of  the  heirs.(6) 

And  where  an  administrator  has  advanced  out  of  his  own  rands 
moneys  for  the  payment  of  the  simple  contract  debts  of  the  decedent 
over  and  above  the  amount  of  the  assets  which  have  come  into  his  hands, 
a  decree  of  the  surrogate,  on  a  final  account  adjusting  and  settling  his 
accounts  as  administrator,  and  declaring  that  a  certain  specified  sum  is 
due  the  administrator  from  the  assets  of  the  decedent,  will  not  take  the 
claim  out  of  the  Statute  of  Limitations,  and  has  no  more  force  or  vitalitv 
to  enable  the  administrator  to  maintain  proceedings  to  recover  such 
advances  out  of  the  real  estate  of  the  decedent,  than  if  the  claim  existed 
in  iis  original  shape  as  a  simple  contract  debt  against  the  intestate.(c) 

And  a  payment  by  one  of  several  heirs  on  account  of  a  claim  against 
the  decedent,  will  not  take  the  claim  out  of  the  Statute  of  Limitations, 
so  that  the  same  may  be  prosecuted  against  the  real  estate.  Heirs  cannot 
be  thus  permitted  to  re-establish  and  resuscitate  a  demand  already  dor- 
mant and  dead  by  the  operation  of  the  statute,  to  the  prejudice  of  cred- 
itors against  whose  demands  no  objection  on  the  ground  of  the  statute 
applies,  and  whose  demands  exhaust  the  entire  fiind.((i) 

In  Farrington  v.  Kvng^{e\  in  a  proceeding  before  the  surrogate  to  sell 
the  real  estate  of  the  decedent  for  the  payment  of  his  debts,  upon  the 
question  whether  the  debts  claimed  were  barred  by  the  Statute  of  lim- 
itations, it  was  held  that  the  statute  ceases  running  on  the  institution 
of  the  proceedings  or  the  return  of  the  order  to  show  cause. 

An  application  for  the  sale  of  real  estate  for  the  payment  of  debts  is 
not,  in  a  strict  sense,  an  action.  As  the  term  of  eighteen  months  after 
the  death  of  a  testator  or  intestate  forms  no  part  of  the  time  limited  by 

(a)  1  Bradf.  Surr.  Rep.  10.  (5)  1  Bnidf.  Surr.  Rep.  20. 

(e)  Baa  agst.  MUkr,  17  How.  Praa  Rep.  300. 

(d)  BaU  agst  JiiUer,  1?  How.  Prao.  Rep.  300,  309.  (e)  1  Brid£  Sufr.  Rep.  18S. 
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law  for  the  commenoement  of  an  action  against  his  executors  or  admin* 
isirators^C/)  and  as  an  action  for  the  debts  of  the  deceased  cannot  be 
biengbt  against  his  heirs  or  devisees  within  three  years  from  the  time 
of  granting  leXteTS,{g)  and  proceedings  to  compel  the  sale  of  the  real 
estate  for  die  payment  of  debts  cannot  be  instituted  by  a  creditor  until 
tiie  executor  or  administrator  has  accounted,  and  an  account  cannot 
be  compelled  till  the  lapse  of  eighteen  months  after  letters  issued,  the 
running  of  the  statute  is  suspended,  as  respects  claims  against  the  real 
estate  of  the  decedent,  for  tne  period  of  such  eighteen  months  after 
probate,  during  which,  though  the  estate  is  represented,  the  statute 
forbids  proceemngs  on  the  part  of  a  creditor  to  compel  a  sale  of  the  real 
estate  for  the  payment  of  tne  debts  of  the  deceased.(A)  Accordingly, 
where,  on  the  decease  of  the  testator,  the  Statute  of  Limitations  had 
commenced  to  run  against  certain  siinple  contract  debts,  and,  in  conse* 
quence  of  a  contest  as  to  the  probate,  letters  testamentary  were  not 
cranted  until  five  years  after,  and  the  six  years  from  the  creation  of  the 
debt  expired  after  letters  were  issued,  but  before  the  creditors  could 
compel  an  account,  it  was  held  that  the  claims  were  not  barred  by 
the  Statute  of  LimitatioDS»(«) 

Where  a  creditor  has  sued  the  executors,  and,  on  their  offer  to  per- 
mit a  recovery  for  a  certain  sum,  has  taken  judgment  for  that  amount, 
the  claim  is  liquidated,  and  he  cannot  recover  a  larger  sum  in  a  pro* 
ceeding  to  sell  the  real  estate  of  the  deceased  for  the  payment  of  his 
debts.  The  personal  estate  is  the  primary  fund  for  the  payment  of 
debts,  and  the  measure  of  recovery  against  the  realty  cannot  exceed 
that  against  the  personalty,  though  it  may  be  less.(y) 

In  proceedings  to  sell  the  real  estate  for  the  payment  of  debts,  it  is 
competent  for  the  heirs  or  devisees  to  show  that  the  personal  estate 
has  not  been  applied  to  the  payment  of  the  debts ;  but  the  sale  may  be 
ordered  by  the  surrogate,  if  he  has  satisfactory  evidence  that  the  exec- 
utor or  administrator  has  proceeded  with  reasonable  diligence  in  mak- 
ing such  application.(i)  However,  it  is  discretionary  with  the  surro- 
gate to  refuse  the  order  for  the  sale,  when  the  execi^tor  has  personal 
property  on  hand  undisposed  of.{l) 

The  authority  to  sell  the  real  estate  is  limited  to  the  case  where  the 
debts  existed  against  the  decedent  in  his  lifetime.  Funeral  expejises, 
and  the  expenses  of  the  administration,  are  properly  payable  out  of  the 
personal  property  of  the  estate.  And  it  is  a  salutary  {)rotection  against 
improvident  expenditures  in  the  course  of  the  administration  of  an 
estate,  that  claims  of  this  character  should  not  be  chargeable  on  the 
real  estate.  The  personal  representative,  having  the  personal  assets  in 
his  hands  and  knowing  their  amount,  can  always  guard  against  a  loss 
to  himself  arising  from  such  a  quarter.  He  should  retain  sufficient  of 
the  personal  estate  in  his  hands  to  pay  the  expenses  of  the  adminis- 
tration.   If  he  omit  to  do  so,  he  must  himself  bear  the  loss.    He  can- 


/)  See  ajiie,  pp.  345,  364.  (g)  See  3  R.  S.  109 ;  3  R.  S.  (5th  ed.)  197. 

A)  Skidmore  y.  Romaine^  2  Bradf.  Surr.  Rep.  122.    See,  also,  Faimngion  y.  Kiiig^  1  id.  182. 

'0  Skidmore  y.  Romairie^  supra,  (J)  IdL. 

JC)  Skidmore  v.  Eomatne^  supra. 

(0  Moore  y.  Moore^  U  Barb.  Sup.  Ct  Bep.  27. 
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not  be  leimbiuBed  out  of  the  xeal  eatate  of  the  deeedent  The  debts 
which  aie  to  be  satisfied  out  of  the  decedent's  real  estate,  aie  debts  of 
the  decedent  himself,  and  not  those  which  arise  against  lus  estate  sab- 
sequent  to  his  death,  and  in  the  coarse  of  administration.(m) 

But  where  the  admioistrator  has  paid,  out  of  his  own  funds^  debts  of 
the  decedent  exceeding  the  amount  of  the  personal  property  of  the 
estate  which  has  come  into  his  hands,  he  is  entitled  to  be  re^uiled  as 
the  equitable  assignee  of  the  claims  so  paid,  and  to  be  subrogated  to  the 
rights  of  those  creditors  whose  cUums  he  has  paid.  There  is  no  obh- 
gation  on  the  part  of  the  administrator  to  make  payments  beyond  the 

Jersonal  assets  in  his  hands,  and  if  he  make  them  it  will  be  deemed  to 
aye  been  done  for  the  convenience  of  the  creditor  or  for  the  benefit  of 
the  estate,  and  not  to  his  own  prejudice.  To  the  extent,  therefore,  that 
the  administrator  applies  his  own  moneys  or  those  of  the  estate  upon 
the  claims  of  creditors  of  the  deceased,  he  will  be  regarded  as  the  equi- 
table assignee  of  those  demands,  and  entitled  to  have  them  satisfied  out 
of  the  proceeds  of  the  real  estate  in  the  same  manner  as  the  original 
creditor8.(n) 

But  an  administrator  has  no  right  to  volunteer  to  pay  debts  which 
are  barred  by  the  Statute  of  Limitation,  and  cannot  legally  be  enforced 
against  him,  or  against  the  estate  of  the  heirs  at  law,  when  the  adminis- 
trator has  no  assets  in  his  hands.  And  if  he  do  so,  he  acts  in  his  own 
wrong,  and  will  be  held  to  bear  the  loss  himself  And  the  surrogate  is 
not  authorized  to  make  an  order  for  the  sale  of  the  real  estate  of  the 
decedent,  to  reimburse  the  administrator  for  the  amount  of  the  debts 
thus  paid.(o) 

Nor  does  the  statute  authorize  the  surrogate  to  direct  the  sale  of 
real  estate  of  a  deceased  debtor,  to  pay  costs  which  had  not  been 
awarded  to  the  creditor,  against  the  decedent,  at  the  time  of  the  death 
of  the  latter.(|)) 

K  a  portion  only  of  the  heirs  object  to  certain  demands,  and  the 
objection  is  sustained,  the  entire  claim  must  be  rejected,  and  the  surro- 
gate cannot  reject  only  such  part  of  the  demand  as  would  be  the  pro- 
portion falling  on  the  share  of  the  heirs  objecting.(2) 

•By  the  11th  section  of  the  above  mentioned  title  of  the  Bevised 
Statutes,(r)  iC,  upon  such  bearing — ^the  hearing  before  the  surrogate 
upon  the  order  to  show  cause, — any  question  offset  shall  arise  which, 
in  the  opinion  of  the  surrogate,  cannot  be  satis£BU)torily  determined 
without  a  trial  by  jury,  he  shall  have  authority  to  award  a  feigned 
issue,  to  be  made  up  in  such  form  as  to  present  the  o^uestion  in  dispute, 
and  to  order  the  same  to  be  tried  at  the  next  Circuit  Court  to  be  held 
in  such  county.  New  trials  may  be  granted  therein  by  the  Supreme 
Court)  as  in  personal  actions  penaing  in  that  court  The  final  determi- 
nation of  such  issue  shall  be  conclusive  as  to  the  fietcts  therein  contro- 
verted in  the  proceedings  before  the  surrogate.(5) 

(m)  See  BaU  agst  UtOcr,  17  How.  Prao.  Rep.  300,  301.    See,  also,  FUch  v.  WhUbeekt  9 
Barb.  Ch.  Sep.  161. 
(n)  BaU  agst  JfOfer,  17  How.  Prac.  Bep.  300,  and  caaee  cited;  Kirt  Surr.  330. 
(o)  OOchriBt  ▼.  Rea,  9  Paige,  66.  (p)  Wood  y.  Byingion,  2  Barb.  Oh.  Bcp.  387. 

(q)  Henwiek  y.  Benwick,  1  Brad£  Surr.  Rep.  234. 
(r)  2  R  a  102;  3  R.  S.  (6th  ed.)  189.  («)  See  CampMr.Bemoiek^  2 BndtS^B. 90. 
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By  the  72d  section  of  tlie  Code  of  Procedure,  feigned  isanes  are  abol- 
ished ;  and,  instead  thereof,  in  the  cases  where  the  power  previously 
existed  to  order  a  feigned  issue,  or  where  a  (question  of  fiact  not  put  in 
issue  by  the  pleadings  is  to  be  tried  by  a  jury,  an  order  for  the  trial 
may  be  made,  stating  distinctly  and  plamly  the  question  of  &ct  to  be 
tried ;  and  such  order  shall  be  the  only  authority  necessary  for  a  triaL 

By  the  12th  section  of  the  tide,  the  costs  of  such  issue  shall  be  paid 
by  the  party  failinff,  on  the  order  of  the  surrogate,  and  such  oayment 
may  be  enforced  by  him  in  the  same  manner  as  other  orders  and 
decrees. 

OF  ENTERING  THE  DEMANDS  ADJUDGED  VALID. 

By  the  ISth  section,  the  demands  which  the  surrogate  shall,  upon 
Buch  hearing,  adjudge  valid  and  subsisting  against  the  estate  of  the  de- 
ceased, or  which  shall  have  been  determined  to  be  valid  on  the  trial 
of  such  issue,  or  which  shall  have  beei*  recovered  against  the  execu- 
tors or  administrators,  by  a  judgment  of  a  court  of  law,  upon  a  trial  on 
the  merits,  shall  be  by  him  entered  in  a  book  of  his  proceedings,  fully 
and  at  large,  and  the  vouchers  supporting  the  same  shall  be  filed  in 
his  office.     [For  fonn  of  the  entry,  see  Appendix,  No.  81.] 

Where  an  order  has  been  made  for  the  sale  of  the  real  estate,  and  the 
surrogate  has  neglected  to  enter  in  his  book  the  demands  which,  upon 
the  hearing,  he  has  adjudged  to  be  valid  and  subsisting  against  the  es- 
tate, the  error  can  be  corrected  afterwards  by  directing  such  an  entry 
nunc  pro  tunc,{t) 

It  may  properly  be  observed  that  the  entry  by  the  surrogate  in  pro- 
ceedings for  tne  ^e  of  iJie  real  estate  of  a  deceased  person,  on  the  appli- 
cation of  his  personal  representatives,  for  the  payment  of  his  debts,  of  an 
amount  due  to  the  holder  of  a  promissory  note,  without  mentioning  the 
note,  and  a  subsequent  order  by  the  surrogate  for  the  distribution  of  the 
avails  of  the  estate  among  the  creditors,  allowing  the  plaintiff  a  dividend 
on  his  claim,  will  not  take  the  promissory  note  out  of  the  Statute  of 
Limitations.(u) 

OF  THE  OBDEB  TO  KOBTGAGE,  LEASE,  OB  SELL. 

By  sec.  14,  the  surrogate  shall  make  no  order  for  the  mortgaging, 
leasing,  or  sale  of  the  real  property  of  the  deceased  until,  upon  due 
examination,  he  shall  be  satisfied : 

1.  That  the  executors  or  administrators  making  such  application 
have  {ally  complied  with  the  preceding  provisions  of  this  title; 

2.  That  the  debts,  for  the  purpose  of  satisfying  which  the  application 
is  made,  are  justly  due  and  owing,  and  that  they  are  not  secured  by 
jud^ent  or  mortgage  upon,  or  expressly  charged  on,  the  real  estate 
of  the  deceased ;  or,  if  such  debts  be  secured  by  a  mortgage  or  charge 
on  a  portion  of  such  estate,  then  that  the  remedies  of  the  creditor,  by 
virtue  of  such  mortgage  or  charge,  have  been  exhausted  ; 

8.  That  the  personal  estate  of  the  deceased  is  insufficient  for  the  pav- 
ment  of  such  debts ;  and  that  the  whole  of  su  ch  estate,  which  could 


l; 


O  Ibrringkm  ▼.  King,  1  Bradf.  Surr.  Bep.  183. 
u)  Arnold  t.  Downing^  11  Barb.  Sup.  Ct  Bep.  554. 
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have  be^i  tipphei  to  die  pajment  of  the  debta  of  ibe  decewfd,  ItfB 
been  duly  applied  for  that  pmpoee. 

So  much  ct  the  last  aabmvision  of  this  aectioa  as  leqaires  that  the 
sorrogate  shoidd  be  satisfied  that  the  whole  of  the  penonal  estite^ 
which  eotdd  have  been  applied  to  the  paymait  of  the  debts  of  the  de- 
ceased, has  been  dol j  appued  tor  that  porpoeei  is  deailr  rqiealed  by 
the  41st8ecticniof  theLaw  of  1837,(v)  wnichy  it  is  proper  beie  to  n^Kat, 
declares  that  the  sonoeate  maj,  in  his  discietaon,  older  snch  mortgage^ 
lease,  or  sale  to  be  made,  althongh  the  whole  of  the  persDnal  propertj 
of  the  deceased  which  has  come  to  the  hands  of  the  execator  or  admin- 
istrator has  not  been  iqpplied  to  the  payment  of  debts ;  but  the  sniro- 
gate,  before  making  any  snch  order,  snail  haye  satis&ctory  evidence 
tibat  the  execator  or  administrator  has  proceeded  with  reasonable  dili- 
gence in  converting  the  personal  property  of  the  deceased  into  money, 
and  applying  the  same  to  the  payment  of  debts. 

OF  DBTERlCnnKa  WHETHER  PROPERTY  SHAXX  BE  MORTGAGED,  LEASED- 
OR  SOLD,  AND  OF  A  MORTGAGE  OR  LEASE  OF  THE  FROPERTT. 

By  the  15th  section  of  the  above  mentioned  title  of  the  Revised  Stat- 
utes, the  surrogate,  when  so  satisfied  relative  to  the  matters  specified  in 
the  14th  section,  except  as  to  the  application  of  the  whole  of  the  per- 
sonal estate  to  the  payment  of  the  debts,  and  having  satis&ctoiy  evi- 
dence, according  to  the  4l8t  section  of  the  Law  of  1837,  shall,  in  the  first 
place,  inquire  and  ascertain  whether  sufficient  moneys  for  the  payment 
of  such  debts  can  be  raised  by  mortgaging  or  leasing  the  real  propertv 
of  the  deceased,  or  any  part  thereof;  and  if  it  shall  appear  that  such 
moneys  can  be  so  raised  advantageously  to  the  interest  of  such  estate, 
he  shall  direct  such  mortgage  or  lease  to  be  made  for  that  purpose.(u7]^ 

By  section  16  of  the  same  title,  no  such  lease  shall  be  for  a  longer 
time  than  until  the  youngest  person  interested  in  the  real  estate  leased 
shall  become  twenty-one  years  of  age.(a;) 

By  section  17,  a  lease  or  mortgage  executed  under  the  authority  of 
the  surrogate,  as  aforesaid,  shall  be  as  valid  and  efiectual  as  if  executed 
by  the  testator  or  intestate  immediately  previous  to  his  death. 

It  is  for  the  heirs  or  devisees,  or  persons  claiming  under  them,  to 
show,  if  tliey  think  fit,  that  sufficient  moneys  for  the  payment  of  the 
debts  can  be  raised  by  mortgaging  or  leasing  the  premises.  The  exec- 
utor or  administrator,  however,  may  properly  give  such  information  as 
he  may  possess,  to  enable  the  surrogate  to  decide  in  which  way  the  re- 
quisite sum  shall  be  raised.  A  statement  on  this  point,  as  has  been 
suggested,  may  be  embraced  in  the  executor  or  administrator's  petition 
at  the  commencement  of  the  proceedings. 

If  the  surrogate  decide  that  a  sufficient  sum  for  the  payment  of  the 
debts  can  be  raised  by  mortgage  or  lease,  an  order  to  that  effect  must 
be  made  and  entered  in  his  minutes.  Such  order  should  recite  con- 
cisely, but  distinctly  in  detail,  the  previous  proceedings  in  the  matter, 
and  the  observance  of  all  the  requirements  of  the  statute,  and  should 
set  forth  the  giving  of  the  proper  bond,  conditioned  for  the  fiiithful  ap- 

(v)  8.  L.  1837,  631 ;  3  R.  a  (5th  ed.)  189,  190 ;  AnU,  p.  587,  and  note  (2)  p.  588. 

iw)  a  R.  S.  102 ;  3  R.  a  (5th  ed.)  189.       (x)  2  R  &  103;  3  R.  a  (5th  ed.)  190. 
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plication  of  the  moneys  arising  from  cmch  mortgage  or  lease,  according 
to  the  provisions  of  the  statute  presently  to  be  quoted.  It  should  state 
that  the  surrogate  has  been  satisfied,  upon  due  examination,  as  to  the 
matters  specified  in  the  14th  section  above  quoted  of  the  Revised 
Statutes,  and  in  the  41st  section  of  the  Law  of  1837,  and  that  it  has  ap* 
peared  that  the  requisite  moneys  can  be  raised  by  a  mortgage  or  lease 
of  the  lands,  as  the  case  may  be,  and  should  direct  the  execution  of  the 
proper  instrument  for  the  purpose.  [For  form  of  the  order,  see  Ap« 
pendix,  No.  88.] 

Under  the  statute  i)revious  to  the  Bevised  Statutes,  where  an  order 
authorizing  the  administrators  to  sell  the  real  estate  of  the  intestate  had 
been  made,  and  subsequently  an  order  had  been  made  authorizitig  them 
to  lease  the  same  real  estate,  and  after  the  last  mentioned  order  the 
administrators  had  made  a  sale  of  the  propertv,  it  was  oonfiddered  that 
there  was  oo  impropriety  in  authorizing  the  aaministrators,  in  their  dis- 
cretion, either  to  lease,  mortgage,  or  sellthe  propertv,  as  they  might  find 
it  could  be  most  advantageouslj  disposed  of;  that  the  order  authorizing 
the  lease  was  not  a  revocation  of  the  order  authorizing  the  aale,  ana 
that  they  might  stand  well  together ;  and  the  conveyance  under  the 
order  for  the  sale  was  held  valid.  And  although  the  aaministrators,  un- 
der the  order  authorizing  the  lease,  leased  the  property  and  raised  mo- 
ney thereon  to  an  amount  sufficient  for  the  payment  of  the  debts,  that, 
it  was  held,  would  not  be  admitted  to  defeat  the  title  of  the  purchaser 
under  the  sale.  The  purchaser  is  not  bound  to  see  that  the  money 
raised  bv  the  sale  is  &ithfully  applied.  The  surrogate  having  legally 
acquired  jurisdiction,  and  the  order  for  the  sale  standing  unrevoked  ana 
unreversed,  a  conveyance  under  it  will  be  sustained,  and  any  abuse  by 
the  administrators  of  the  powers  vested  in  them  is  of  no  consequence, 
so  far  as  the  validity  of  the  title  imder  the  order  of  sale  is  concerned.  (^^ 

The  money  raised  by  a  mortgage  or  lease  of  the  real  estate  is  received 
and  retained  by  the  executor  or  administrator,  or  by  the  person  ap- 
pointed in  his  place,  pursuant  to  the  provisions  of  the  statute  presently 
to  be  quoted.  And  the  executor  or  administrator,  or  such  person,  ap- 
plies the  money  to  the  payment  of  the  debts  of  the  deceased,  and  is  liable 
to  account  for  the  same  before  the  surrogate,  under  another  provision  of 
the  statute,  which  also  will  presently  be  quoted. 

Whether  an  administrator  authorized^  by  a  surrogate  to  mortgage 
lands  of  the  intestate,  can  legally  include  a  power  of  sale  in  such  mort- 
gage, and  whether  a  foreclosure  under  such  power  is  valid,  so  as  to  bar 
a  redemption  of  the  premises,  is  perhaps  doubtful ;  but  at  all  events, 
where  the  mortgage  has  been  foreclosed  under  such  power,  and  the 
mortgagee  has  entered  into  possession,  an  action  ofgectment  will  not  lie 
against  him  by  the  heirs  of  the  intestate.(2) 

OF  THE  ORDBR  POB  SALB. 

By  the  18th  section  of  the  above  mentioned  title  of  the  Bevised 
Statutes,  if  it  shall  appear  to  the  surrogate  that  the  moneys  required 
cannot  be  raised  by  mortgage  or  lease  advantageouslv  to  the  estate, 
he  shall,  from  time  to  time,  order  a  sale  of  so  much  of  the  real  estate, 

(y)  Jackwn  T.  /nMn,  10  Wend.  441.  (z)  Fox  r.  Lipe,  24  Wend.  164. 
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whereof  the  testator  or  mtestate  died  seised,  as  shall  be  safficient  to  pay 
the  debts  which  the  surrogate  shall  have  entered  in  his  books  as  vahd 
and  8ab8isting.(a) 

By  section  19,  if  such  real  estate  consist  of  houses  or  lots,  or  of  a 
&rin  so  situated  that  a  part  thereof  cannot  be  sold  without  manifest 
prejudice  to  the  heirs  or  devisees^  then  the  whole  or  a  part  thereof 
although  more  than  ma^  be  necessary  to  pay  such  debts,  may  be  or- 
dered to  be  sold ;  and  if  a  sale  of  the  whole  real  estate  shall  appear 
necessary  to  pay  such  debts,  it  may  be  ordered  accordingly. 

By  section  20,  the  order  shall  specify  the  lands  to  be  sold,  and  the 
surrogate  may  therein  direct  the  order  in  which  several  tracts,  lots,  or 
pieces  shall  h&  sold.  If  it  appear  that  any  part  of  such  real  estate  has 
oeen  devised,  and  not  charged  in  such  devise  with  the  payment  of 
debts,  the  surrogate  shall  order  that  the  part  descended  to  heirs  be  sold 
before  that  so  devised ;  and  if  it  appear  that  any  lands  devised  or  de- 
scended have  been  sold  by  the  heirs  or  devisees,  then  the  lands  remain- 
ing in  their  hands  unsold  shall  be  ordered  to  be  first  sold ;  and  in  no 
case  shall  land  devised,  expressly  charged  with  the  payment  of  debts^ 
be  sold  under  any  order  of  a  surrogate. 

After  hearing  the  parties  and  passing  upon  the  debts  claimed,  the 
surro^te,  if  satisfied  that  all  the  {)rovisions  of  the  statute  have  been 
complied  with,  may,  fix)m  time  to  time,  order  a  sale  of  so  much  of  the 
real  estate  as  shall  be  necessary  to  pay  the  debts ;  and  if  the  first  sale 
ordered  has  fallen  through,  or  has  produced  an  insufiicient  amount,  he 
may  make  other  orders,  from  time  to  time,  till  all  the  debts  are  paid, 
and  all  the  real  estate  necessary  for  that  pirrpose  is  exhausted.(6) 

If  the  administrator  make  a  voluntary  application  for  the  sale  of  the 
real  estate,  all  the  parties  bB  brought  in,  a  hearing  had,  the  debts  proved, 
and  an  order  of  sale  made,  llie  administrator  cannot,  at  hia  option,  dis- 
continue the  proceeding ;  but  the  creditors  may  insist  upon  its  further 
prosecution,  and  apply,  as  may  be  necessary,  for  reviving  or  speeding 
theprooeedings.(6) 

w  here  an  heir  has  conveyed  a  part  of  the  real  estate  descended  to 
him,  leaving  the  debts  of  the  decedent  unpaid,  it  seems  the  surrogate 
may  direct  the  lands  still  belonging  to  the  neir  to  be  first  sold  for  the 
payment  of  such  debts,  so  as  to  protect  the  equitable  rights  of  the  pur* 
chaser  from  such  heir.(c) 

The  statute  does  not  authorize  the  sale  of  the  widow's  estate  in  dower, 
where  dower  has  been  assimed  to  her.(c{) 

The  order  for  sale  should  contain  recitals  as  to  tiie  previous  proceed* 
ings,(e)  the  observance  of  the  provisions  of  the  statute,  and  the  proof 
required  by  the  14th  section  of  the  Revised  Statutes  and  the  41st  see* 
tiou  of  the  Law  of  1837,  similar  to  those  above  directed  for  the  order  to 
mortgage  or  lease,(/)  and  should  also  set  forth  that  it  had  been  made 


I 


a)  2  R.  a  103;  3  B.  &  (6th  ed.)  190.  (b)  IbrringUm  y.  Kw§,  I  Bradf.  a  R.  182* 


c)  Eddy  V.  Travo)  6  Paige,  621.. 


(d)  Lawrence  y.  MiUcr^  2  Comst  245.    See,  also,  Lawrence  agst.  Brown^  1  Seld.  394. 

(e)  Id  Alkine  r,  Kinnan,  (20  Wend.  261,)  Cowen,  J.,  Baja,  "  The  recital  of  the  preyioDS 
prooeediDgs  was  alao  yery  well;  and  in  {wactice^  we  beUeye^  nsnaUy  makes  a  part  of  tha 
order  of  sale." 

(/)  For  a  discussion  ss  to  the  recitals  which  should  be  made  in  the  order  for  aak^  see  tlM 
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to  appear  to  the  surrogate  that  the  moneys  required  could  not  be  raised 
by  mortgage  or  lease  advantageously  to  the  estate,  and  the  giving  of 
the  proper  bond  for  the  payment  or  delivery  to  the  surrogate  of  the 
proceeds  of  the  sale,  pursuant  to  the  provisions  of  the  statute  presently 
to  bo  stated.  It  should  specify  the  h^nds  to  be  sold,  and  include  the 
necessarv  directions  as  to  the  sale  of  a  part  or  the  whole  of  the  real 
estate  of  the  decedent,  and  as  to  the  order  in  which  the  different  por- 
tions  shall  be  sold,  prescribed  by  the  above  quoted  19th  and  20th  sec* 
tions  of  the  statute.  It  may  also  direct  the  credit  to  be  given  on  the 
sale,  pursuant  to  the  28th  section  of  the  statute  hereafter  to  be  quoted. 
If  the  creditors  wish  to  have  the  property  sold  on  credit,  the  most 
proper  course  is  to  suggest  it  to  the  surrogate  at  the  time  of  makins 
the  order,  so  that  he  may  inquire  into  the  situation  of  the  property,  and 
the  claims  of  the  various  creditors,  and  give  the  proper  directions.(^) 
And  it  is  submitted  that  a  day  may  properly  be  appointed  by  the  order, 
with  reference  to  the  time  requisite  for  making  the  sale,  on  which  the 
executor  or  administrator  shall  bring  in  his  report  of  the  sale,  to  be 
^camined  by  the  surrogate  and  confirmed  or  vacated  by  him,  pursuant 
to  a  subsequent  provision  of  the  statute  which  will  presendy  appear, 
and  that  the  matter  should  be  adjourned  to  that  day,  so  that  the  parties 
in  interest  may  be  present,  if  they  choose,  at  such  examination.  [For 
form  of  the  order,  see  Appendix,  No.  85.] 

A  surrogate's  order  for  the  sale  of  real  estate  for  the  payment  of 
debts,  cannot  ordinarily  be  impeached  collaterally,  even  for  fraud.  If 
the  surrogate  obtains  jurisdiction  bv  the  presentment  of  an  account  of 
the  estate  and  debts  of  the  deceasea,  his  adjudication  that  the  personal 
estate  is  insufficient  for  the  payment  of  debts,  followed  by  an  order  of 
sale,  is  conclusive  in  any  collateral  proceeding.  In  deciding  whether 
there  is  personal  property  sufficient  to  pay  the  debts,  he  acts  judicially ; 
and  if  he  should  decide  erroneously  in  respect  to  it,  or  should  make  a 
mistake  as  to  any  other  matter  submitted  to  his  examination  and  deci- 
sion, it  will  not  affect  his  jurisdiction.  The  proceedings  would  not  on 
that  account  be  void,  but  voidable  only.  Such  adjudication  is  exam- 
inable only  on  appeal,  or  by  a  proceeding  in  the  nature  of  an  appeal.(A) 

And  under  tne  statute  previous  to  the  Bevised  Statutes,  as  has 
already  appeared,(i)  it  was  held  that  a  conveyance  of  the  real  estate  of 
the  intestate,  under  an  order  of  sale,  was  valid,  although,  subsequently 
to  the  order  and  previously  to  the  sale,  the  surrogate  had  made  an 
order  authorizing  the  administrators  to  lease  the  same  real  estate.(y) 

The  statute,  it  will  be  observed,  provides  that  the  surrogate  shall,  &om 
time  to  time,  order  a  sale  of  so  much  of  the  real  estate  as  shall  be  suf- 
ficient to  pay  the  debts.    Thus,  if  a  sale  of  a  portion  of  the  real  estate 

abore  mentioiied  opinioo  of  the  surrogate  in  the  **Matier  of  the  real  estate  of  Isaac  LavtreMit^ 
Ijkyt  of  Sarrogatee,  (Ist  ed.)  Appendix,  p.  xii. 

{ji)  Maptes  V.  Emoe,  3  Barb.  Ch.  Rep.  611. 

(h)  Atkins  Y.  Kinnaii,  20  Wend.  241;  Jackson  v.  Edbinson^  4  id.  436;  Jadcson  y.  CraW' 
ferds^  12  id.  633.  Parol  evidence  is  admissible  to  show  Jibe  regularity  of  proceedings  before 
a  surrogate  for  the  sale  of  the  real  estate  of  an  intestate,  where  it  appears  that  the  records 
and  papers  of  the  surrogate  during  the  time  that  the  proceedings  were  had,  were  not  prop- 
erly kept,  and  the  presumption  ia  thus  raised  that  papers  of  his  office  may  have  been  lost 
12  Wend.  533. 

(t)  Ank^  p.  606.  0)  t^oclEMti  v.  /rim,  10  Wend.  441. 


e08  SEGTTBITY  TO  BB  aiVHN  BT«AK  BZSODTOB^  ETO. 

of  tbe  decedent  will  produee  the  amount  requisite  to  pay  the  debta^  so 
much  only  will  be  ordered  to  be  sold.  But,  in  case  the  first  sale  shall 
Ml  through  by  reason  of  a  defect  in  the  title  of  the  decedent  to  the 
property  ordered  to  be  sold,  or  the  avails  of  the  property  included  in 
the  first  order  shall  be  insufficient  to  satisfy  the  debts,  further  orders 
may  be  made  for  the  sale  of  other  prox)erty,  until  the  debts  shall  be 
paid,  or  the  real  estate  of  the  decedent  exhau3ted.(A;)  In  case  a  second 
order  shall  be  made,  it  should  contain  a  recital  of  the  former  order  and 
of  the  proceedings  had  under  it,  and  the  necessity  for  a  sale  of  ad- 
ditional real  estate  of  the  decedent,  and  should  authorize  and  direct 
such  further  sale.  And  in  other  particulars  the  order  should  be  simiUr 
in  form  to  the  first  order. 

Under  the  law,  as  it  stood  previously  to  the  Bevised  Statutes,  where 
a  surrogate  had  made  an  order  for  the  sale  of  a  part  of  the  real  estate 
of  the  decedent,  for  the  payment  of  the  debts  of  the  decedent  whicii 
had  then  been  ascertained,  it  was  held  that  he  was  not  authorized  to 
make  another  order  to  sell  another  portion  of  the  estate  to  pay  debts 
allied  to  have  been  subsequently  discovered,  until  the  executor  making 
the  application  had  made  out  and  filed  an  account  of  such  new  debts^ 
and  had  complied  with  the  other  provisions  of  the  statute  as  on  an 
original  applicatioD.(Q  And  without  doubt  the  principle  of  this  deci- 
sion applies  to  proceedings  under  the  statute  unaer  consideration. 

It  should  seem,  however,  that  where  the  surrogate,  on  the  hearing, 
has  adjudged  that  the  sale  of  the  whole  of  the  real  estate  of  the 
deceased  was  necessary  for  the  payment  of  his  debts,  and  ordered  the 
whole  to  be  sold,  but  the  boundanes  mentioned  in  the  order  fidled  to 
embrace  the  whole,  the  surrogate  has  authority,  without  any  new  ord» 
to  show  cause,  when  the  fact  of  the  omission  has  been  proved  before 
him,  to  make  a  further  order  of  sale,  embracing  the  part  omitted  in  the 
first  order.(w) 

OF  THE  SECURITY  TO  BE  GIYEN  BY  AN  EXECtTTOR  OR  ADMINISTRATOR, 
OR  A  PERSON  APPOINTED  IN  HIS  PLACE,  ON  OBTAINING  AN  ORDER 
TO  MORTGAGE,  LEASE,  OR  SELL. 

• 

The  following  sections  of  the  statute  provide  for  security  to  be  taken 
of  the  executor  or  administrator  by  the  surrogate,  before  granting  an 
order  for  the  mortga^ng  or  leasing,  or  for  the  sale  of  the  real  estate, 
and  also  for  the  appointment  of  a  proper  person  to  execute  the  mort- 
gage or  lease,  or  to  make  the  sale,  m  case  the  executor  or  administrator 
neglect  or  refuse  to  give  the  required  security,  and  for  taking  security 
of  such  person : 

Sec,  21.  Before  granting  any  order  for  the  mortgaging  or  leasing  any 
real  estate,  the  surrogate  shall  require,  from  the  executor  or  administra- 
tor applying  for  the  same,  a  bond  to  the  people  of  this  state,  with  suf* 
ficient  sureties,  to  be  approved  by  the  surrogate,  in  a  penalty  double 
the  amount  to  be  raised  by  such  mortgage  or  lease,  conditioned  for  the 
faithful  application  of  the  ijaoneys  arising  from  such  mortgage  or  lease 
to  the  payment  of  the  debts  established  before  the  surrogate,  on  grant- 
ee) See  FcarnnQUm  ▼.  King,  1  Bradf.  Burr.  Rep.  182,  188. 
(i)  Giichriai  Y,Bea,9  Paige,  66.  (m)  Sheldan  a«8t  Wright,  1  Seld.  49t. 
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ing  the  order,  and  for  the  accounting  for  such  moneys,  whenever  re- 
quired by  such  surrogate,  or  by  any  court  of  competent  authority .fn) 

Sec.  22.  Before  granting  any  order  for  the  sale  of  any  real  estate,  the 
surrogate  shall  require  abond  in  like  manner,  and  with  sureties  as  above 
directed,  in  a  penalty  double  the  value  of  the  leal  estate  ordered  to  be 
sold,  conditioned  that  such  executors  or  administrators  will  pay  all  the 
moneys  arising  from  such  sale,  after  deducting  the  expenses  thereof, 
and  will  deliver  all  securities  taken  by  them  on  such  sale  to  the  surro- 
gate within  twenty  days  after  the  same  shall  have  been  received  and 
taken  by  them.(o) 

Sec.  23.  In  case  of  the  refusal  or  neglect  of  the  executors  or  admin- 
istrators applying  for  such  order  to  execute,  within  a  reasonable  time, 
any  bond  required  by  the  two  last  sections,  the  surrogate  shall  appoint 
a  disinterested  freeholder  to  execute  such  mortgage  or  lease,  or  to  make 
such  sales,  who  shall  execute  a  bond  similar  in  all  respects  to  that  re- 
quired of  the  executors  or  administrators,  in  whose  place  he  sludl  be 
appointed ;  and,  in  making  such  appointment,  he  shall  give  preference 
to  any  person  who  shall  have  been  nominated  by  the  creditors  of  the 
deceased. 

Sec.  24.  Upon  executing  and  filing  with  the  surrogate  such  bond, 
the  surrogate  shall  order  the  mortgage,  lease,  or  sale  to  be  made  by  the 
person  so  appointed,  who  shall  possess  all  the  power  and  authority  by 
this  title  conferred  on  executors  and  administrators  in  relation  to  the 
mortgaging,  leasing,  or  sale  of  the  real  estate  of  the  deceased,  mention- 
ed in  the  order  of  the  surrogate,  and  shall,  in  like,  manner,  be  liable  to 
account  for  his  proceedings,  and  may,  in  the  same  manner,  be  com- 
pelled to  satisfy  debts,  to  pay  over  moneys,  and  to  deliver  securities. 

[For  forms  of  the  bonds  under  these  provisions,  see  Appendix,  Noe. 
82  and  84.]  {p) 

In  case  the  executor  or  administrator  neglect  or  refuse  to  execute 
the  required  bond,  and  the  creditors  of  the  deceased  agree  upon  a  per- 
son to  be  nominated  to  execute  the  mortgage  or  lease,  or  to  make  the 
sale,  they  should  state  such  agreement,  and  nominate  such  person  to 
the  surrogate,  in  writing. 

An  order  for  the  appointment  of  the  person  should  be  made,  and 
entered  in  the  surrogate's  minutes. 

OF  THE  NOTICE  OP  SALE. 

By  section  25,  whenever  a  sale  is  ordered,  notice  of  the  time  and 
place  of  holding  the  same  should  be  posted  for  six  weeks  at  three  of 
the  most  public  places  in  the  town  or  ward  where  the  sale  shall  be  had, 
and  shall  be  published  in  a  newspaper,  if  there  be  one  printed  in  the 
same  county,  and  if  there  be  none,  then  in  the  state  paper  for  six 
weeks  successively ;  in  which  notice  the  lands  and  tenements  to  be 
sold  shall  be  described  with  common  certainty,  by  setting  forth  the 
number  of  the  lots,  and  the  name  or  number  of  the  township  or  towns 

gl  2  R.  S.  103;  3  R.  a  (6th  ed.)  190.  (o)  2  R.  S.  104;  3  R.  S.  (6th  ed.)  190-1. 

)  Under  a  former  statute,  the  filing  of  a  bond  by  the  administrator,  faithfully  to  apply  the 
moneys  to  be  raised  by  the  mortgage,  seven  days  after  the  execution  of  the  mortgage,  was 
held  to  be  a  sufficient  compliance  with  the  law  requiring  such  bond  to  be  filed.  Fox  v.  Lipe^ 
24  Wend.  164. 
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in  wbich  tliej  are  situated.  If  the  premises  cannot  be  so  described, 
they  shall  be  described  in  some  other  appropriate  manner ;  and  in  all 
cases  the  improvements  thereon,  if  any,  shsdl  be  stat€d.(;) 

These  directions  should  be  strictly  foUowed,  and  the  terms  and 
conditions  of  the  sale  may  also  properly  be  included  in  the  notice, 
although  this  is  not  expre^ly  required  by  the  statute,  (r) 

BEGULATIOKB  OF  THB  SALE. 

Upon  judicial  sales  of  real  estate,  it  is  the  duty  of  the  officer  conduct- 
ing tiiem  to  sell  the  property  in  such  parcels  as  will  be  best  calculated 
to  produce  the  highest  aggregate  price.  A  sale  made  by  an  adminis- 
trator under  the  order  of  a  surrogate  is  within  this  rule,  and  he  may 
sell  in  subdivisions,  although  the  order  of  sale  describes  the  property 
as  one  parcel.(5) 

And  the  order  of  sale  will  be  good,  and  a  conveyance  under  it,  after 
confirmation  of  the  sale,  wOl  be  valid,  although  it  authorize  the  sale  of 
more  land  than  will  be  requisite  for  the  payment  of  the  debts ;  and 
there  be  not  any  direction  to  sell  in  parcels  If  the  order  be  erroneous 
in  either  of  these  particulars,  the  parties  in  interest  have  their  remedy 
by  appeal.  The  title  under  the  sale  cannot  be  impeached  upon  suclb 
an  oDJection.(i) 

By  section  26,  such  sales  shall  be  in  the  county  where  the  premises 
are  situated,  at  public  vendue,  between  the  hour  of  nine  in  the  mom- 
ingand  the  setting  of  the  sun  of  the  same  day.(w) 

By  section  27,  the  executors  or  administrators  making  the  sale,  and 
the  guMdians  of  any  minor  heirs  of  the  deceased,  shall  not,  directly  or 
indirectly,  purchase  or  be  interested  in  the  purchase  of  any  part  of 
the  real  estate  so  sold.  All  sales  ma'de  contrary  to  the  provisions  of 
this  section  shall  be  void ;  but  this  section  shall  not  prohioit  any  such 
purchase  by  a  guardian  for  the  benefit  of  his  ward.(t;) 

This  provision  is  not  limited,  in  its  application,  to  the  special  guar- 
dian of  the  minor  appointed  to  take  care  of  his  interests  in  the  proceed- 
ing, but  extends  to  prohibit  the  testamentary  guardian  of  the  in&nt 
heir  or  devisee  from  oecoming  a  purchaser  on  me  sale.^t^^ 

By  section  28,  on  such  sales,  the  executors  or  administrators  may 
rive  such  length  of  credit,  not  exceeding  three  years,  for  not  more  than 
uiree-fourths  of  the  purchase-money,  as  shall  seem  best  calculated  to 
produce  the  highest  price,  and  shall  have  been  directed,  or  shall  be 
approved,  by  the  surrogate ;  and  shall  secure  the  moneys  for  which 

r^)  a  B.  &  104;  3  B.  S.  (6th  ed.)  191. 

(r)  See  ^^In  the  Matter  ojihe  real  estate  of  Isaac  Lawrence^  deceased,^*  Law  of  SmrogAlef, 
(1st  ed.)  Append  ix«  zii 

(«)  See  bdaplaine  v.  Lawre/nce^  3  Comst.  301;  Jackson  y.  Irwiii,  10  VTend.  441,  446. 

\i)  See  Jackson  v.  Irwin^  10  Wend.  441,  446. 

ki\  2  R.  S.  104 ;  3  R.  S.  (6th  ed.)  191. 

(V)  2  R.  S.  104 ;  3  R.  S.  (5th  ed.)  191.  The  reyisers  accompanied  their  original  report  of 
this  section  with  the  following  note:  "  The  general  principle,  that  a  trustee  shall  not  pu^ 
chase  the  trust  property,  extended  so  as  to  make  the  purchase  absolutely  yoid."  3  B.  and 
or.  S.,  App.  647.  See  Bostwick  y.  Aikins^  3  Gomst  63 ;  Conger  y.  King^  11  Barb.  Sup.  (X 
Rep.  366. 

(w)  Bostwick  y.  AtkinSj  3  Comst.  53.  See,  also,  Lefevre  y.  Laraway^  22  Barb.  Sup.  Ct 
Bep.  168. 
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t^redit  is  givei),  by  a  bond  of  the  purchaser,  and  bj  a  mortgage  on  the 
premises  sold« 

Where  the  surrogate's  order  for  the  sale  does  not  direct  a  sale  upon 
credit,  the  administrator  should  sell  for  cash,  unless  all  the  creditors 
consent  to  a  sale  upon  credit.(a:) 

And  it  is  the  duty  of  the  executor  or  administrator  conducting  the 
sale  to  sell  the  property  in  such  parcels  as  will  be  best  calculated  to 
produce  the  highest  aggregate  price  ^  and  he  may  sell  in  subdivisions, 
although  the  order  of  sale  describes  the  real  estate  as  one  parcel.(y) 

OF  VACATING  OR  CONPIRMIKG  SALE. 

The  following  sections  of  the  statute  provide  for  vacating,  and  also 
for  confirming  the  sale ; 

Sec  29«  The  executors  or  administrators  shall  immediately  make  a 
return  of  their  proceedings,  upon  such  order  of  sale,  to  the  surrogate 
granting  the  same,  who  shall  examine  the  proceedings,  and  may  also 
examine  such  executors  or  administrators,  or  any  other  person  on 
oath,  touching  the  same^  and  if  he  shall  be  of  opinion  that  the  pro* 
ceedings  were  un&ir,  or  that  the  sum  bid  is  disproportionate  to  the 
value,  and  that  a  sum  exceeding  such  bid  at  least  ten  per  cent.,  exclu* 
sive  of  the  expenses  of  a  new  sale,  may  be  obtained,  he  shall  vacate 
such  sale^  and  direct  that  another  be  had ;  of  which  notice  shall  be 

fiven,  and  the  sale  shall  be  in  all  respects  conducted  as  the  sale  on  the 
rst  order.(e) 

Sec  30.  If  it  shall  appear  to  the  surrogate  that  such  sale  was  legally 
made  and  fairly  conducted,  and  that  the  sum  bid  was  not  dispropor- 
tionate to  the  value  of  the  property  sold,  or,  if  disproportionate,  that 
a  greater  sum  as  above  specified  cannot  be  obtained,  he  shall  make 
an  order  confirming  such  sale,  and  directing  conveyances  to  be  ex* 
ecuted. 

[For  form  of  the  executor  or  administrator's  report  of  the  sale,  see 
Appendix,  No,  86.] 

An  order  for  the  confirmation  of  the  sale  must  be  made  and  entered 
by  the  surrogate  in  his  minutes  previously  to  the  conveyance  to  the  pur- 
chaser, otherwise  the  sale  will  be  void.  And  so  it  was  held  where 
there  was  an  omission  to  obtain  and  enter  the  order  confirming  the 
«ale,  although  it  was  ofiered  to  be  proved  in  the  case  that  the  sale  was 
bona  fide,  that  a  full  and  fair  price  was  paid  by  the  purchaser,  that  the 
proceeds  were  applied  to  the  payment  of  the  debts  of  the  intestate,  and 
that  the  sale  was  in  fiiot  duly  confirmed  notwithstanding  the  omission 
to  enter  the  order.(a) 

When  jurisdiotibn  has  been  obtained  of  the  subject  matter,  and  of 
the  parties  in  interest,  and  the  surrogate  has  made  an  order  for  the  sale 
of  the  property,  it  will  be  presumed  that  he  had  sufficient  evidence  of 
the  facts  necessary  to  be  ascertained,  before  making  such  judicial  deter- 
mination. And  after  jurisdiction  is  obtained,  errors  or  irr^ularities 
in  its  exercise  cannot  bie  impeached  collaterally,  but  only  on  appeal.(6) 

ix)  Maples  v.  Sowe,  3  Barb.  Gh.  Rep.  611.  (y)  Delaplaine  y.  Lawrence,  3  Oomst  301. 

s)  2  B.  a  106;  3  R.  S.  (6th  ed.)  191.    .  (a)  Rea  y.  MEacheron,  13  Wend  466. 

b)  Farringion  t.  King^  I  BradC  Surr.  Rep.  182. 
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Bat  when  it  appears,  on  the  application  to  confirm  the  sale,  that  the 
muTOgate  ought  not  to  have  entertained  the  application  originally,  and 
had  no  jorisdyiction  to  make  the  order  of  sale,  he  not  only  has  authority, 
but  it  is  his  duty,  it  would  seem,  to  refuse  to  confirm  the  8ale.(c) 

Preyionslj  to  the  act  of  1850,  "  for  the  protection  of  parchaserB  of 
real  estate  upon  sales  by  order  of  surrogates, ''(df>  referred  to  in  the  first 
chapter  of  tnis  publication,(«)  and  presently  to  oe  recited  at  length,(/) 
the  onus  of  proying  that  the  surrogate  had  jurisdiction  of  the  subject 
matter,  and  of  the  persons  interested  in  the  property,  was  upon  those 
claiming  title  through  the  proceedings  and  the  sale.  But  since  the  act 
of  1850,  the  anus  probandi  is  upon  those  who  claim  in  opposition  to  a 
sale  had  under  an  order  of  the  surrogate,  to  show  that  no  guardians 
were  appointed  by  the  surrogate  for  infant  heirs  or  owners,  or  that  the 
defect  m  the  jxirisdiction  or  proceedings  which  constitutes  the  ground 
of  objection  actually  exiats.(^) 

The  statute  giyes  no  direction  as  to  the  notification  of  any  person 
interested  in  the  estate,  or  in  the  confirmation  of  the  sale,  to  attend  the 
surrogate  upon  the  return  of  the  proceedings  by  the  executor  or  ad- 
ministrator. But  it  i3  eyident  that  die  legislature  contemplated  that 
there  might  be  litigation  before  the  surrogate  upon  the  questioiL  as  U> 
the  propriety  of  a  confirmation.(A)  And  if  the  proceeding  has  been 
duly  adjourned  by  the  order  of  ^e,  from  the  day  of  such  order  to  the 
day  of  the  coming  in  of  the  report  of  the  sale,  the  heirs  and  deyisees, 
and  other  parties  then  before  the  surrogate,  will  doubtless  be  held  to 
have  had  sufficient  notice  of  the  proceedings  for  confirmation.  Perhaps, 
in  a  proceeding  of  this  kind  before  the  surrogate,  where  the  purchaser 
or  any  other  party  wishes  to  haye  notice,  so  as  to  enable  him  to  attend 
and  litigate  the  question  as  to  the  confirmation,  he  should  file  a  caveatj 
and  request  that  ne  may  be  summoned  or  notified  of  the  time  and  place 
of  hearing.(t) 

Where  the  surrogate  ordered  the  sale  as  to  a  part  of  the  lots  sold  to 
be  confirmed,  and  as  to  another  part  to  be  vacated,  it  was  held  that  the 
purchaser  of  some  of  the  lots  as  to  which  the  sale  was  vacated,  had 
such  an  interest  in  the  confirmation  of  the  sale  of  the  lots  bid  off  by 
himself  at  the  sale,  as  to  entitle  him  to  appeal  fi*om  that  order ;  and 
such  purchaser  not  having  individually  appeared  before  the  surrogate 
on  the  return  of  the  report  of  the  sale,  but  the  administrator,  who  had 

Eromised  to  endeavor  to  procure  the  confirmation  of  the  sale,  which 
e  did  endeavor  to  do  in  good  faith,  having  appeared,  it  was  held  that 
the  appearance  of  the  administrator  in  behalf  of  himself  and  the  pur- 
chaser was  sufficient.^ 

On  the  hearing  for  tne  confirmation  of  the  report,  any  of  the  parties 
in  interest  may  object  to  the  regularity  or  sufficiency  of  any  of  the 
proceedings  oi  the  executor  or  administrator,  either  in  obtaining  the 


i 


c)  Gilchrist  y.  Bea,  per  Willard,  Surr.,  9  Paige,  69. 

\d)  S.  L.  1860,  ch.  82;  3  R.  S.  (5th  ed.)  192-3. 

(e)  See  ante,  p.  8.  (/)  Pott^  p.  633. 

(g)  See  Chandler  y.  N<rr1hrop,  24  Barb.  Sup.  Ct.  Rep.  129. 

\h)  Delaplaine  v.  LaiorencCt  10  Paige,  604.  (t)  10  Paige,  604. 

(;•)  10  Paige,  604. 
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order  for  the  sale  or  on  such  8ale.(i)  It  is  competent  for  the  surrogate, 
where  diflferent  parcels  have  been  sold,  to  confirm  the  sale  in  part  and 
vacate  it  in  part.  And  if,  in  his  opinion,  anj  one  parcel  was  sold  at  a 
price  disproportionate  to  its  value,  and  will  produce  ten  per  cent,  more 
on  a  res^e,  it  is  his  duty  to  order  a  resale  of  that  parcel,  although  the 
other  parcels  were  sold  for  their  full  value.(Z)  If,  however,  it  does  not, 
in  his  opinion,  appear  that  an  advance  of  ten  per  cent,  can  be  obtained, 
and  the  sale  has  been  legally  made  and  fairly  conducted,  the  surrogate 
is  imperatively  recjuired  to  confirm  the  sale-jm) 

The  two  requisites  under  the  second  head,  that  the  sum  bid  is  dis- 
proportionate to  the  value  of  the  property,  and  that  at  least  ten  per 
cent.,  exclusive  of  the  expenses  of  the  new  sale,  may  be  obtained  in  ad- 
dition to  the  sum  bid,  must  exist  together.  The  want  of  proportion 
between  the  sum  bid  and  the  real  value  must  be  ten  per  cent,  at  least, 
and  there  must  be  good  reason  to  think  the  ten  per  cent  will  be  forth- 
coming at  the  resale.  If  the  sum  bid  is  not  an  inadequate  price  for 
the  property — ^if  it  is  not  out  of  proportion  to  its  real  value — ^the  sale 
must  be  affirmed.  It  will  not  be  vacated  simply  upon  the  ground  that 
some  one  has  been  found  who  will  bid  the  additional  ten  per  cent  In 
connection  with  this  fiaict  it  must  also  appear  that  the  price  bid  is  inad- 
equate and  below  the  real  value  of  the  property.  Such  an  offer  would, 
doubtless,  be  evidence  that  the  sum  bid  was  below  the  value,  but  it 
would  be  far  from  conclusive ;  because  it  is  conceivable  that  a  person 
who  had  missed  the  opportunity  to  purchase  property,  for  which  he 
had  immediate  and  pressing  use,  mignt  find  it  his  interest  to  offer  ten 
per  cent,  above  or  in  addition  to  its  fair  value,  in  the  hope  of  obtaining 
It.  A  bona  fide  offer  of  ten  per  cent,  in  addition  to  the  fair  value  would 
be  no  ground  for  a  resale.  The  object  of  the  law  is  not  speculation. 
A  sale  now  and  a  resale  hereafter,  and  so  often  as  a  bidder  may  be 
found  who  has  changed  his  mind,  or  an  heir  or  an  owner  chooses  to 
try  another  experiment,  is  entirely  foreign  to  its  purpose.  If  the  prop- 
erty is  not  sold  at  a  sacrifice,  but  commands  a  fair  and  adequate  price 
at  the  time  of  the  sale,  the  law  has  performed  its  office,  and  right  and 
justice  are  maintained  between  vendor  and  purchaser.(n) 

Accordingly,  where  an  interval  elapses  between  the  time  of  the  sale 
and  the  application  for  its  confirmation,  if  the  sale  has  been  fairly  and 
regularly  conducted,  and  the  property  has  been  struck  off  to  a  pur- 
chaser for  a  full  and  sufficient  price,  an  heir  at  law,  if,  in  the  interval 
between  the  sale  and  the  application  for  its  confirmation,  the  property 
has  risen  in  value,  cannot  defeat  the  sale  and  deprive  the  purchaser  of 
the  benefit  of  his  purchase  by  an  offer  to  bid  an  additional  ten  per 
cent.(o)  [For  form  of  order  confirming  the  sale  and  directing  the  exe* 
cution  of  a  conveyance,  see  Appendix,  No.  87] 

If  one  of  the  purchasers  at  the  sale  has  assigned  his  purchase  after 
the  sale,  but  before  a  conveyance,  an  order  must  be  obtained  from  the 
surrogate  directing  the  conveyance  to  be  made  to  the  assignee. 

(A;)  See  sarrogate^s  opinion  '^/n  (he  Matter  of  (he  real  estate  of  Isaac  Lawrence^"  Law  of 
Sorrogatesi  (1st  ed.)  Appendix,  p.  xii 

(l)  Ddaplame  v.  Laiffrenee,  3  Gomst  301.  (m)  BorUm  v.  JBorUm,  2  Brad£  S.  R.  200. 

See  Kain  r.  Mcutertan,  10  N.  Y.  (2  Smith)  Bep.  174,  178. 

Kdm  y.  Masterienf  supra. 


ll 


614  00BT8TAKCB  €9^  VEAL  BTAIK 

OF  THB  OOHTETAKCES  OF  THE  RR&L  BEA3K 

Bj  sec.  31y  socli  oonveyanoes  shall  tfaerei^ii  be  executed  to  tbe 
poTcIiaser,  by  tbe  execatois  or  administrators,  or  by  the  person  so  ap- 
pointed by  tiie  surrogate  to  make  the  sale.  They  shall  contain  and 
set  forth  at  large  the  ori^nal  order  authorizing  a  sale»  and  the  order 
confirming  the  same,  and  directing  the  oonveyances ;  and  they  diall 
be  deemed  to  convey  all  the  estate,  right,  and  interest  in  the  premises 
of  tbe  testator  or  intestate,  at  the  time  of  his  death,  finee  and  discharged 
from  all  claim  for  dower  of  the  widow  of  such  testator  or  intestate.(p) 

The  order  for  the  confirmation  of  the  sale,  as  has  already  appear- 
edjiq)  must  be  made  and  entered  in  the  surrogate''s  minutes  before  the 
execution  of  the  deed,  and  otherwise  the  sale  wiU  be  liable  to  be  de- 
clared Toid.(r)  In  the  deed,  not  only  must  the  forms  required  by  tbe 
statute  be  followed,  but  their  purpose ;  and  if  a  defect  in  either  respect 
appear  on  the  face  of  the  deed,  it  is  yoid,  not  only  in  equity,  but  at  law 
al80.(«)     [For  form  of  tbe  deed  of  conveyance,  see  Appen<&x,  No.  88.} 

In  a  case(^)  under  the  statute,  (1 R  L.  by  K.  and  B.,  1801,  p.  324,  sec 
21,)  which  requires  that  the  sale  shall  be  made  and  conveyances  for  the 
same  executed  by  the  executors,  &c.,  applying  for  the  order ;  "  and  the 
conveyances  for  the  same  shall  set  forth  such  order  at  large;  and  shall 
be  valid,  ke^  against  the  heirs  and  devisees  of  such  testator  or  intestate, 
and  all  claiming  by,  from,  or  under  them ;"  where  one  of  the  deeds  re- 
cited simply  that  the  surrogate  had,  by  his  order  of  such  a  date,  directed 
such  a  parcel  of  fifty  acres  to  be  sold,  describing  it  as  in  the  order,  and 
the  other  was  still  more  defective,  it  was  held,  upon  the  ground  of  tbe 
defective  recital,  that  the  deeds  were  inoperative  at  law ;  and  the  court 
said.  '^  where  certain  steps  are  authorized  by  statute,  in  derogation  of 
tbe  common  law,  by  which  the  title  of  one  is  to  be  divested  and  trans- 
ferred to  another,  every  requisite  having  the  semblance  of  benefit  to 
the  former  most  be  strictly  complied  with.  The  statute  demanding 
tbe  order  at  large,  we  cannot  say  it  is  complied  with  so  long  as  the 
deed  omits  to  recite  the  whole,  as  it  stands  upon  record.  We  do  not 
say  it  should  be  literally  recited ;  but  it  is  impossible  to  say  that  a 
document  is  set  forth  at  large,  unless  every  part  is  substantially  pre- 
sented. That,  we  think,  is  the  least  that  the  statute  calls  for.  The 
conveyances  from  the  executor  were,  therefore,  void,  and  must  continue 
so,  unless  they  shall  be  rectified  on  a  proper  application  to  the  chan- 
cellor." 

But  if  there  be  a  mistake  in  reciting  the  order  of  sale  in  the  deed,  it 
will  not  vitiate  the  deed,  where  other  parts  of  the  deed  furnish  of  them- 
selves obvious  means  of  correcting  the  error.(tt) 

It  seems  that  a  surrogate  has  not  the  power  to  compel  the  purchaser 
of  the  real  estate  of  the  decedent,  at  a  sale  made  by  the  executors  or 
administrators  under  an  order  of  such  surrogate,  to  take  the  conveyance 
of  the  property,  and  to  pay  to  tbe  executors  or  administrators  the  pur- 
chase money  bid  upon  the  sale.(v) 

(j»)  2  R.  a  105 ;  3  R.  S.  (6th  ed.)  192.  (q)  AfUe,  p.  611. 

(r)  Bea  r.  IPEachenn,  13  Wend.  466.  («)  See  WalOrm  v.  JicComb,  1  Hill,  111,  115. 

(0  Atkint  T.  Kinnan,  20  WoDd.  241.  (u)  ShMm  agst  Wright,  1  Seld.  491. 
(v)  BuOht  t.  EmmeU,  SPaige,  IS 
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By  the  32d  section  of  the  above  mentioned  title  of  the  Bevised  Stat- 
utes, every  sale  and  conveyance  made  pursuant  to  the  provisions  of  this 
title  shall  be  subject  to  all  charges  by  judgment,  mortgage  or  otherwise, 
upon  the  lands  so  sold,  existing  at  the,  time  of  the  death  of  the  testator 
or  intestate.(ti;) 

OP  THE  DISPOSITION  OP  THE  PROCEEDS  OP  THE  SALE. 

By  section  33,  if  the  proceeds  arising  from  the  mortgage,  lease,  or  sale 
of  any  lands,  made  pursuant  to  the  order  of  any  surrogate  as  herein 
directed,  which  shan  have  been  paid  over  to  such  surrogate,  shall  be 
sufficient  to  pay  all  the  debts  established  before  the  surrogate,  on  grant- 
ing the  order,  the  heirs  and  devisees  of  the  testator  or  intestate,  and  aU 
the  remaining  lands  of  which  he  died  seised,  shall  be  exonerated  &om 
all  claim  or  charge  by  reason  of  such  debts  so  established.  If  such  pro- 
ceeds shall  not  be  suffident  for  that  purpose,  the  heirs  and  devisees,  and 
the  remaining  land,  shall  be  exonerated  from  such  debts,  in  proportion 
to  the  sum  raised  and  paid  over. 

By  section  34,  the  surrogate  who  shall  grant  any  order  for  the  mort- 
gage, lease  or  sale  of  the  real  estate,  shall  possess  the  same  power  to  cite 
and  compel  any  executor  or  administrator  to  account  for  the  proceeds 
of  the  sale,  mortgage  or  lease  of  any  real  estate,  and  to  compel  the  pay- 
ment of  debts,  and  the  payment  of  moneys  arising  from  such  sales,  and 
the  delivery  of  securities  taken  thereon,  as  if  such  real  estate  had  been 
originally  personal  estate  in  the  hands  of  such  executor  or  adminis- 
tTSLtor,(x) 

The  directions  given  in  a  preceding  portion  of  this  work(y)  for  com- 
pelling the  executor  or  administrator  to  account  and  to  make  payments, 
are  to  be  followed  in  proceedings  under  this  last  provision. 

By  section  35,  where  the  whole  or  any  part  of  the  real  estate  of  any 
deceased  person  shall  have  been  sold  by  virtue  of  an  order  of  a  surro- 
gate, the  moneys  arising  &om  such  sale  shall  be  brought  into  the  office 
of  the  surrogate  granting  such  order,  for  the  purpose  of  distribution,  and 
shall  be  by  him  retained  for  that  purpose.(2) 

OP  THE  EXPENSES  OP  THE  SALE  AND  THEIR  PAYMENT,  AND  THE  SATIS- 

PAOTION  OP  THE  WIDOW'S  DOWER. 

By  statute  it  is  provided  that  no  executors  or  other  persons  author- 
ized to  sell  any  real  estate  by  order  of  any  surrogate,  snail  be  allowed 
any  conmoission  for  receiving  or  paying  to  the  surrogate  the  proceeds 
of  such  sale ;  but  shall  be  allowed  their  expenses  in  conducting  such 
sale,  including  two  dollars  for  every  deed  prepared  and  executed  by 
them  thereon,  and  a  compensation  not  exceeding  two  dollars  a  day  for 
the  time  necessarily  occupied  in  such  sale.(a) 

The  following  sections  of  the  statute  provide  for  the  payment  of  the 
expenses  of  the  sale,  for  the  satis&ction  of  the  dower  of  the  widow  out 
of  the  proceeds  of  the  sale,  for  the  distribution  of  the  balance  among 
the  creditors  of  the  deceased,  and  for  the  publication  of  notice  of  such 
distribution. 


(to)  2  R.  S.  106 ;  3  R  S.  (6th  ed.)  192.  (x)  2  B.  S.  106;  3  B.  S.  (6ih  ed.)  194. 

(y)  Ante,  ch.  12.  (z)  2  B.  S.  106 ;  3  R.  S.  (6th  ed.)  194. 

(a)  8.  L.  1844,  chap.  300,  sea  2;  3  B.  S.  (5th  ed.)  921;  Post,  Appendix. 
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The  Statute  prescribing  the  powers  and  duties  of  executors  and  ad- 
ministrators, in  relation  to  the  sale  and  disposition  of  the  real  estate  of 
their  testator  or  intestate,  further  provides  as  follows : 

Sec.  86.  The  surrogate  shall,  in  the  first  place,  pay  out  of  the  said 
moneys  the  charges  and  expenses  of  the  sale.  He  shall  next  satisfy 
any  claim  of  dower  which  the  widow  of  the  testator  or  intestate  may 
have  upon  the  lands  so  sold,  by  the  payment  of  such  sum  in  gross  as 
shall  be  deemed,  upon  the  principles  of  law  applicable  to  annuities,  a 
reasonable  satisfaction  for  such  claim  if  the  widow  shall  consent  to 
accept  such  sum  in  lieu  of  her  dower,  by  an  instrument  under  seal 
duly  acknowledged  or  proved,  in  the  same  manner  as  deeds  entitled 
to  be  recorded.(6) 

Sec.  87.  I^  fitfter  reasonable  notice  for  that  purpose,  no  such  consent 
be  given,  then  the  surrogate  shall  set  apart  one-third  of  the  purchase 
money  to  satisfy  such  claim,  and  shall  cause  the  same  to  be  invested 
in  permanent  securities,  on  annual  interest,  in  his  name  of  office,  which 
interest  shall  be  paid  to  such  claimant  during  life. 

Sec.  88.  I^  aner  the  deductions  aforesaid,  fix>m  the  proceeds  of  such 
sale,  there  shall  not  be  sufficient  remaining  to  pay  all  the  debts  of  the 
testator  or  intestate,  then  the  balance  of  such  proceeds  shall  be  divided 
by  the  surrogate  among  the  creditors,  in  proportion  to  their  respective 
debts,  without  giving  any  preference  to  oonds  or  other  specialties,  or 
to  any  demands  on  account  of  any  suit  being  brought  thereon. 

Sec.  89.  Every  person  to  whom  the  deceased  shall  have  been  in- 
debted, on  a  valuaole  consideration,  for  any  sum  of  money  not  due  at 
the  time  of  such  distribution,  shall  receive  his  proportion  with  other 
creditors,  after  deducting  a  rebate  of  legal  interest  upon  the  sum  dis- 
tributed, for  the  time  unexpired  of  such  credit.(c) 

Sec.  40.  Before  any  such  distribution  shall  be  made,  notice  of  the 
time  and  place  of  making  the  same  shall  be  published  for  six  weeks 
successively,  in  a  newspaper  printed  in  the  county  where  the  surrogate 
resides.  He  may  also  publish  such  notice  in  such  other  n6w^>aper  as 
he  may  deem  most  likely  to  give  notice  to  the  creditors. 

To  entitle  executors  or  administrators  to  the  per  diem  allowance  pro* 
vided  by  the  statute  above  quoted,  for  the  time  occupied  in  the  sale — 
the  time  actually  and  necessarily  occupied  should  be  proved.  Perhaps 
time  consumed  m  looking  up  the  decedent's  title  papers,  and  in  ascer- 
taining the  description  of  the  land,  and  condition  of  the  title,  might  be 
allowed  for ;  but  the  statute  contemplates  an  allowance  oi^y  for  the 
time  necessarily  and  actually  occupied  about  the  sale.  It  does  not  war- 
rant the  idea  tiiat  the  executor  or  administrator  is  upon  a  euedary  fiK>m 
the  commencement  to  the  conclusion  of  the  business.(a) 

The  executor  or  administrator  is  entitled  to  be  allowed  his  "  expenses 
in  conducting  such  sale."  This  language  will  authorize  the  allowance 
of  a  reasonaole  amount  for  the  professional  services  of  a  lawyer  in  the 
business.  Although  it  requires  a  liberal  interpretation  of  the  provision 
to  cover  professional  services  for  attending  to  the  application  before  the 
surrogate,  and  for  drawing  the  petition  and  the  necessary  orders,  and 

{b)  2  R.  S.  106 ;  3  R.  S.  (6th  ed.)  194.  (c)  2  B.  S.  lOt ;  3  B.  S.  (5th  ed.)  Idi. 

(<Q  Highie  agst  WuUake,  14  N.  Y.  (4  Xem.)  Bep.  281. 
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seeing  to  the  service  of  the  citations  and  the  publication  of  the  notices; 
yet  a  case  can  scarcely  be  conceived  where  the  services  of  an  intelligent 
and  carefiil  attorney  would  be  more  necessary,  as  any  substantial  error 
in  thQj)roceedings  will  generally  defeat  the  title  of  the  purchaser.  The 
statute  seems  to  suppose  that  these  proceedings  will  be  conducted 
wholly  by  the  executors  or  administrators  and  the  surrogate,  and  that 
there  will  be  no  necessity  for  legal  advice  or  assistance ;  but  it  is  re- 
garded as*  so  essential  that  there  should  be  the  supervision  of  some 
qualified  person,  that  it  has  been  determined  that  a  reasonable  allow- 
ance for  professional  advice  and  assistance  is  a  necessary  expense  within 
the  meaning  of  the  act  of  the  le^slature.(e) 

But  where  there  has  been  no  litigation  in  the  proceeding,  the  execu- 
tor or  administrator  will  not  be  warranted  in  paying  a  bill  of  costs 
made  up  according  to  the  fee  bill  of  the  late  Uourt  of  Chancery,  for 
services  in  litigated  cases,  or  in  any  other  form.  Nor  will  more  than 
two  dollars  for  each  deed  be  allowed  under  any  circumstances.(/) 

By  the  above  37th  and  88th  sections  of  the  statute,  the  widow  has  an 
election  whether  she  will  accept  a  sum  in  gross  as  a  satisfaction  for  her 
claim  of  dower,  or  whether  one-third  of  the  purchase  money  shall  be 
set  apart  to  satisfy  her  claim,  to  be  invested  at  interest,  and  the  interest 
paid  to  her  during  her  life.  The  investment  is  to  be  made  for  the 
widow,  unless,  after  reasonable  notice,  she  consents  to  accept  a  sum  in 
gross.  The  number  of  dajs'  notice  is  such  as  the  surrogate  shall  deem 
reasonable.  Generally,  eight  days  are  given,  and  personal  service  of 
the  notice,  if  practicable,  is  required.  [For  form  of  the  notice  to  the 
widow  respecting  the  satisfaction  of  her  claim  of  dower  imder  the  87th 
section,  see  Appendix,  No.  89.] 

These  statutes  relating  to  the  sale  of  the  real  estate  of  deceased  per- 
sons, under  a  surrogate's  order  for  the  payment  of  debts,  do  not  author- 
ize the  sale  of  the  widow's  estate  in  dower,  where  dower  has  been  as- 
signed to  her.  Before  assignment,  the  widow  has  no  estate  in  the  lands 
of  her  husband.  Until  then  her  interest  is  a  mere  chose  in  action,  or 
claim,  which  is  extinguished  by  a  sale  under  a  surrogate's  order.  But 
aflter  assignment  the  seisin  of  the  heir  is  defeated  ah  initio^  and  the 
dowress  is  in  of  the  seisin  of  her  husband,  as  of  the  time  when  that 
seisin  was  first  acquired  or  held  during  the  coverture.((7) 

Where  the  widow's  dower  in  the  real  estate  of  her  deceased  husband 
has  been  assigned  to  her  previous  to  the  application  to  the  surrogate 
for  a  sale  of  the  estate  of  tne  decedent  for  the  payment  of  his  debts,  the 
part  assigned  to  the  widow  for  dower  should  be  sold  subject  to  her  life 
estate  therein  as  tenant  in  dower.  Thus,  where  the  real  estate  to  be 
sold  under  a  surrogate's  order  consisted  of  an  entire  farm  in  which  the 
widow's  dower  had  been  assigned,  it  was  considered  that  the  same 
should  be  sold  together  in  one  parcel,  subject  to  the  widow's  life  estate, 
as  tenant  in  dower,  in  the  part  of  the  premises  which  had  been  assign- 
ed to  her  for  her  dower.(A) 

Where  the  widow  declines  to  accept  a  sum  in  gross  as  a  satisfaction 

(e)  BigUe  agat.  WesOake^  svpra.  (/)  Id. 

(g)  Lawrence  v.  ifiSer,  2  Ck>m8t  246 ;  Lawrence  v.  Brotonj  1  Seld.  394. 
(h)  Maples  v.  Bowe^  3  Barb.  Ch.  Hep.  611. 
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of  her  claim  of  dower,  the  portion  of  the  purchase  money  to  be  aet 
apart  and  invested,  pursuant  to  the  above  quoted  87th  section  of  the 
statute,  for  the  widow,  in  lieu  of  dower,  is  one-third  of  the  gross  amount 
of  the  sale,  and  not  of  the  amount  less  the  charges  and  expenses  of  the 
sale.  And,  where  interest  has  accrued  on  the  purchase  moneyi  the 
widow  is  entitled  to  interest  on  the  share,  to  be  invested  for  her,  fix>m 
the  day  of  the  sale ;  and  such  interest,  up  to  the  time  of  the  invest- 
ment, ought  to  be  paid  to  her,  and  ought  not  to  be  included -in  the  in* 
vestment.(i) 

The  gross  sum  to  be  deemed  a  reasonable  satis&ction  of  the  widow's 
claim  of  dower  is  estimated,  in  similar  proceeding  in  courts  of  equity, 
according  to  the  present  value  of  an  annuity  of  six  per  cent  on  the 

Principal  sum  dunng  the  probable  life  of  such  widow,  according  to  the 
Portsmouth  or  Northampton  tables.(y)  A  table  corresponding  with  the 
Northampton  tables,  for  the  purpose  of  such  a  calculation,  together 
with  an  example  of  the  mode  of  calculating  the  gross  sum  due  to  the 
widow,  will  be  found  in  the  Appendix,  No.  90. 

[For  a  form  of  the  widow's  release  of  dower  in  the  lands  sold,  see 
Appendix,  No.  91.] 

It  will  be  recollected(i)  that,  by  the  act  '*  concerning  the  rights  and 
liabilities  of  husband  and  wife,"  passed  March  20,  1860,(/)  it  is  pro- 
vided that,  at  the  decease  of  the  husband  intestate,  leaving  minor  child 
or  children,  the  widow  shall  hold,  possess,  and  enjoy  all  the  real  estate 
of  which  the  husband  died  seised,  and  all  the  rents,  issues,  and  profits 
thereof  during  the  minority  of  the  youngest  child,  and  one-third  there- 
of during  her  natural  life. 

Under  this  statute,  where  the  decedent  has  left  a  minor  child  or  mi- 
nor children,  the  creditors  of  the  decedent  are,  in  effect,  deprived  of 
any  remedy  against  his  real  estate  during  the  minority  of  the  child,  or 
of  the  youngest  child.  And  inasmuch  as  the  widow,  under  the  statute, 
is  entitled  to  "  hold,  possess,  and  enjoy  all  the  real  estate  of  which  her 
husband  died  seised,"  during  the  minority  of  the  youngest  child,  it  may 
be  doubted  whether  the  surrogate  can  entertain  proceedings  for  the  sale 
of  the  decedent's  real  estate  for  the  payment  of  his  debts  until  the  child, 
or,  where  there  are  several  children,  the  youngest  child,  has  attained  his 
or  her  full  age. 

OP  THE  NOTICE  OP  THE  DISTRIBUTION  OP  THE  PROCEEDS,  AND  OP  SUCH 

DISTRIBUTION. 

An  order  for  the  publication  of  the  notice  of  distribution  in  the 
newspapers  should  be  made  and  entered  in  the  surrogate's  minutes, 
[For  form  of  the  order  and  notice,  see  Appendix,  No.  92.] 

By  section  41,  at  the  time  and  place  appointed,  and  at  such  other 
times  and  places  as  the  surrogate  shall  appoint  for  that  purpose,  he 
shall  proceed  to  ascertain  the  valid  and  subsisting  debts  against  the  tes- 
tator or  intestate,  and  shall  hear  the  allegations  and  proofs  of  the  claim* 
ants  of  such  debts,  and  of  the  executors,  administrators,  heirs,  devisees, 
or  any  other  person  interested  in  the  estate  of  the  deceased,  or  in  the 
application  of  the  proceeds  of  such  sale.(m) 


i)  Eigbie  agst.  WetOake,  4  Xern.  281. 
k)  See  anie,  pp.  60,  469,  note  (p). 
(m)  2  R.  &  107;  3  R.  &  (5th  0a.)  196. 
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(j)  Rules  of  Supreme  Court,  Rule  84. 
(0  S.  L.  I860,  ch.  90,  p.  167. 
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By  section  42,  any  debts  which  shall  have  been  established  by  the 
surrogate,  on  the  application  for  the  sale,  shall  not  again  be  contro- 
verted, unless  upon  the  discovery  of  some  new  evidence  to  impeach  the 
same,  and  then  only  upon  due  notice  given  to  the  claimant.  Any  other 
debts  or  demands  which  shall  be  presented,  and  which  were  not  so 
established,  shall  be  proved  to  the  satisfaction  of  the  surrogate,  and 
the  same  proceedings  may  be  had  to  ai^certain  the  same,  as  are  herein- 
before prescribed  upon  the  hearing,  on  the  application  of  any  executor 
or  administrator,  for  authority  to.  sell  the  real  estate. 

The  proceedings,  on  ascertaining  and  settling  the  claims  entitled  to 
share  in  the  distribution,  will  be  similar  in  aU  respects  to  the  proceed- 
ings  described  at  a  preceding  page  of  the  present  subject,  on  the  allow- 
ance of  the  claims  against  the  estate  on  the  return  of  the  order  to  show 
cause ;  and  the  claims  must  be  established  according  to  the  principles 
there  laid  down.  An  entry  of  the  distribution  is  made  in  the  surro- 
gate's minutes.     [For  form,  see  Appendix,  No.  98.] 

A  judgment  creditor  of  the  deceased,  or  a  mortgagee,  it  seems,  is  not 
entitled  to  come  in  and  prove  his  debt  before  the  surrogate,  for  the  pur- 
pose of  obtaining  a  distributive  share  of  the  proceeds  of  the  real  estate, 
upon  which  his  judgment  or  mortgage  was  a  lien  or  incumbrance. 
**  The  thirty-second  section  of  the  title  of  the  Revised  Statutes,  under 
which  the  proceedings  were  instituted,"  says  the  chancellor  in  BuUer 
V.  Emmet  and  oiher$Xn)  "  declares,  in  express  terms,  that  every  sale  and 
conveyance  made  pursuant  to  the  provisions  of  that  title,  shall  be  sub- 
ject to  all  charges  by  judgment,  mortgage,  or  otherwise,  upon  the  lands 
so  sold,  existing  at  the  time  of  the  death  of  the  testator  or  intestate. 
And  it  seems  to  follow,  as  a  necessary  consequence,  that  the  mortgagee 
or  judgment  creditor  is  not  entitled  to  any  part  of  the  avails  of  the  es- 
tate thus  sold,  to  satisfy  the  incumbrance,  which  still  remains  upon  the 
land  in  the  hands  of  the  purchaser.  Where  the  whole  real  estate  to 
which  the  incumbrance  extends  is  sold,  there  perhaps  may  be  an  ar- 
rangement, made  between  the  personal  representative  of  the  decedent 
and  the  bidders  at  the  sale  under  the  surrogate's  order,  that  the  incum- 
brance shall  be  paid  off  out  of  the  amount  of  the  bid ;  so  as  to  give  the 
purchaser  a  clear  title.  But  in  that  case,  the  amount  of  the  incumbrance 
to  be  paid  must  be  ascertained  and  paid  out  of  the  purchase  money  by 
the  seller ;  and  the  surplus  only  shoidd  be  reported  to  the  surrogate, 
and  paid  over  to  hini,  as  the  actual  proceeds  of  the  sale  to  be  distributed 
among  the  creditors.  Such  an  arrangement  being  a  mere  matter  of 
convenience  which  the  lien  creditor  has  no  right  to  insist  upon,  I  do 
not  see  how  he  can,  consistently  with  this  section  of  the  statute,  either 
apply  to  the  surrogate  to  compel  a  sale,  or  come  in  and  prove  his  debt 
before  the  surrogate,  for  the  purpose  of  having  it  paid  out  of  the  pro- 
ceeds of  the  real  estate  on  which  it  is  a  licD." 

The  remedy  of  the  judgment  creditor,  to  obtain  satisfaction  of  his  debt 
out  of  the  proceeds  of  the  real  estate  of  the  decedent  before  the  Code, 
was  to  revive  his  judgment  by  scire  facias,  and  to  sell  the  real  estate 
upon  execution :  since  the  Code  he  must  take  proceedings  under  that 
statute.(o)    The  remedy  of  the  mortgagee  is  to  sell  the  mortgaged  prem- 

(n)  8  Paige,  12.  (p)  Id. 
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ises  under  a  foreclosure,  and  if  the  proceeds  be  not  sofficient  for  the 
payment  of  his  debt,  then,  if  the  lesolt  has  been  ascertained  at  the  time 
of  the  diBtribntionof  the  proceeds  of  the  sale  of  the  real  estate  under  the 
sarrogate's  order,  he  may  come  in  fiir  his  proportionable  share  on  soch 
distribution. 

And  it  IB  not  always  sufficient  for  the  creditor  to  show  that  his  judg* 
ment  is  not  a  lien  on  the  lands  sold,  to  entitle  him  to  a  share  in  this  dis- 
tribution. If  the  creditor  have  other  security  on  the  other  lands  of  the 
testator,  and  not  on  those  sold,  the  creditor  must  first  exhaust  his  legal 
remedies  on  those  lands.(p) 

Upon  an  application  to  sell  the  real  estate  of  the  deceased  for  the 
payment  of  his  debts,  equitable  as  well  as  legal  demands  may,  however, 
be  proved  and  established  against  the  estate.  Such  equitable  claim 
being  an  equitable  lien  on  a  certain  portion  of  the  real  estate,  is  not  an 
express  chai^  upon  the  property,  and,  not  being  secured  by  mortgage 
or  judgment,  xpsLj  be  directed  to  be  paid  out  of  the  proceeds  of  the  reu 
estate  when  sold  under  the  order  of  ihe  surrogate  for  the  payment  of 
the  debts  of  the  deceased.(;)  And  it  is  competent,  on  the  sale  of  real 
estate  for  the  payment  of  the'  debts  of  the  deceased,  or  on  the  distribu- 
tion of  the  proceeds,  to  offer  any  equitable  defence  against  the  claims 
of  a  party  alleging  to  be  a  creditor;  and  the  heirs  are  not  restricted  to 
a  legal  defence,  (r) 

A  claim  for  the  mesne  profits  of  lands  occupied  by  the  intestate^  may 
be  allowed  out  of  the  proceeds  of  his  real  estate  sold  for  the  payment 
of  his  debts.  (5) 

The  distinction  as  to  legal  and  equitable  assets  no  longer  prevails  as 
to  the  proceeds  of  the  sale  of  realty,  but  such  proceeds,  when  the  real 
estate  is  sold  by  order  of  the  surrogate,  are  aistributed  in  the  same 
manner  to  creditors  as  the  personal  estate.  The  only  effective  remedy 
provided  by  statute  for  the  specific  application  of  the  realty  to  the  dis- 
charge of  debts,  is  vested  in  ^the  Surrogate's  Court.(<) 

An  order  for  the  distribution  of  the  proceeds  of  the  sale  of  the  real 
estate  of  a  deceased  person,  allowing  the  holder  of  a  promissory  note 
agaJDSt  the  deceased  a  dividend  on  his  claim,  without  mentioning  the 
note,  will  not  take  the  note  out  of  the  Statute  of  Limitations.(u) 

OP  THE  DISPOSITION  OP  THE  SURPLUa 

By  the  43d  section  of  the  above  mentioned  title  of  the  Bevised  Stat- 
utes, if,  after  payment  of  debts  and  expenses,  there  be  any  overplus  of 
the  proceeds  of  the  sale,  the  same  shall  be  distributed  among  the  heirs 
and  devisees  of  the  testator  or  intestate,  or  the  persons  claiming  under 
them,  in  proportion  to  their  respective  rights  in  the  premises  sold.(t;) 

(p)  In  Vu  MaUer  of  (he  reai  estaie  of  Stephen  Price^  deceased,  Law  of  Sarrog^tea,  Appendix, 
zx.  For  aa  able  discussion  as  to  the  right  of  judgment  creditors  of  the  deceased  to  pajmeots 
out  of  the  proceeds  of  the  sale  of  the  real  estate,  in  a  case  haying  some  peculiar  features,  the 
reader  is  referred  to  the  opinion  of  the  late  learned  surrogate  of  the  count7  of  New  Torir, 
Hon.  Charles  McVean,  deceased,  '^  In  (he  MaUer  of  (he  reai  estaie  of  Siq^hen  Price,  deoeaeed,^ 
referred  to,  to  be  found  in  the  Appendix  to  the  first  edition  of  this  work. 

(g)  Rentoick  y.  Benunck,  1  Bradf  Surr.  Bep.  334. 

ir)  CampbeU  y.  Henwick^  2  Bradf.  Surr.  Eep.  80.       ($)  2  Bradf.  Surr.  Bep.  80. 

(0  Bloodgood  y.  Bmen,  2  Bradf  Surr.  Rep.  8.  (u)  Ainotd  y.  Downing^  11  Barb.  564 

(v)  2  R.  S.  107 ;  3  B.  S.  (6th  ed.)  196.  Boe  Sears  y.  Mack's  assignees,  2  Bnd!:Qair.Bisp.ZH. 
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By  the  44:tli  section,  any  securities  whicL.  shall  have  been  taken  on 
the  sale  of  any  real  estate,  shall  be  delivered  to  the  surrogate,  and  kept 
in  his  office.  He  shall  collect  the  moneys  due  thereon  from  time  to 
time,  and  shall  distribute  and  apply  the  same  among  the  creditors, 
whose  debts  were  established  before  him,  in  the  same  proportion  as 
herein  directed  respecting  the  moneys  arising  on  such  sale. 

By  sec.  46,  the  securities  taken  by  any  surrogate  on  the  investment 
of  a  principal  sum  at  annual  interest,  to  satisfy  a  dower  claim,  shall  be 
kept  in  his  office  as  part  of  his  official  papers,  and  be  delivered  to  his 
successor,  and  it  shall  be  the  duty  of  the  surrogate  to  collect  such  in- 
terest, and  pay  the  same  to  the  person  entitled  thereto. 

By  sec.  46,  after  the  death  of  the  person  entitled  to  such  interest, 
the  principal  sum  so  secured  shall  be  collected,  and  after  deducting 
the  costs  and  charges  of  the  surrogate  in  the  management,  collection, 
and  distribution  thereof,  the  residue  shall  be  distributed  among  the 
creditors  of  the  deceased,  who  shall  have  established  their  debts  pre- 
vious to  the  original  investment  of  such  principal  sum,  in  the  same 
manner  and  with  the  like  effect  as  herein  provided  for  the  distribution 
of  the  proceeds  of  the  sale  of  real  estate.(t(;) 

By  sec.  47,  if  there  be  any  surplus  remaining  after  such  distribution, 
it  shall  be  divided  among  tne  heirs  and  devisees  of  the  testator,  or  the 
heirs  of  the  intestate,  or  uie  persons  claiming  under  them,  in  proportion 
to  their  respective  rights  in  the  premises  sold. 

By  an  act  of  the  legislature  of  the  year  1850,  it  is  provided  as  follows : 

Sec.  1.  Whenever  any  portion  of  the  surplus  moneys  brought  into 
the  surrogate's  office  as  the  proceeds  of  the  sale  of  real  estate,  shall 
belong  to  a  minor,  or  belong  to  any  person  who  has  a  temporary 
interest  in  the  said  money,  and  the  reversionary  interest  belongs  to 
another  person,  the  Surrogate's  Court  shall  make  such  order  for  the 
investment  thereof,  and  for  the  payment  of  the  interest  and  of  the 

Erincipal  thereof,  as  the  Supreme  Court  is  authorized  or  required  by 
iw  to  make  in  analogous  cases. 

Sec.  2.  The  investments  that  shall  be  made  by  virtue  of  this  act 
shall  be  secured  by  mortgage  upon  unincumbered  real  estate  within  this 
state,  which  shall  be  worth  at  least  double  the  amount  of  such  invest- 
ment exclusive  of  buildings  thereon,  in  the  name  of  office  of  the  sur- 
rogate, and  he  shall  keep  the  securities  as  he  now  is  required  by  law 
to  keep  other  securities  belonging  to  his  office,  and  the  interest  and 
principal  shall  be  distributed  by  and  under  the  direction  of  the  surro- 
gate, m  conformity  to  the  order  under  which  the  investment  shall  be 
made,  and  to  the  person  or  persons  entitled  thereto.(x) 

OF  PROCEEDINGS  BY  A  CREDITOR  TO  OBTAIN  AN  ORDER  FOR  THE  MORT- 
GAGE, LEASE,  OR  SALE  OF  THE  REAL  ESTATE  OF  A  DECEASED  PERSON 
FOR  THE  PAYMENT  OF  HIS  DEBTS. 

The  obtaining  of  the  order  of  the  surrogate  to  mortgage,  lease,  or 
sell  the  real  estate  of  the  deceased  for  the  payment  of  his  debts,  where 
the  proceedings  are  taken  by  a  creditor  of  the  deceased,  comes  now  to 
be  treated  of. 

(io)  2  R.  S.  108 ;  S  R.  S.  (6th  ed.)  196.  {x)  a  L.  1850,  ch.  160 ;  3  R.  S.  (6th  ed.)  196. 
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By  the  72d  section  of  the  Law  of  1887,(y)  as  amended  by  the  act  of 
the  18th  of  April,  1848,^3)  and  further  amended  by  the  act  of  21st 
September,  1847,(a)  if,  arker  the  rendering  of  and  accounting  by  an 
executor  or  administrator  to  a  surrogate,  as  is  provided  in  chapter  six, 
part  second,  title  third  of  the  Bevised  Statutes,  it  shall  appear  that  there 
are  not  sufficient  assets  to  pay  the  debts  of  the  deceased,  the  surrogate, 
upon  the  application  of  any  creditor,  made  at  any  time  after  the  grant- 
ing of  letters  testamentary  or  of  administration,  shall  grant  an  order 
for  such  executor  or  administrator  to  show  cause  why  ne  should  not 
be  required  to  mortage,  lease,  or  sell  the  real  estate  of  the  deceased 
for  the  payment  of  his  debt;  but  he  shall  not  assi^,  for  cause  why  he 
should  not  be  ordered  to  sell  real  estate,  that  the  time  within  which  he 
is  allowed  to  sell  the  same  has  expired;  and  where  a  judgment  has  been 
recovered  or  decree  obtained  against  an  executor  or  administrator,  for 
any  debt  due  from  the  deceased,  and  there  are  not  sufficient  assets  in 
the  hands  of  such  executor  or  administrator  to  satisfy  the  same,  the 
debt  for  which  the  judgment  or  decree  was  obtained,  shall,  notwith* 
standing  the  form  of  such  judgment  or  decree,  remain  a  debt  against 
the  estate  of  the  deceased  to  the  same  extent  as  before,  and  to  be  estab* 
lished  in  the  same  manner  as  if  no  such  judgment  or  decree  had  been 
obtained;  provided  that,  where  such  judgment  or  decree  has  been  ob- 
tained upon  a  trial  or  hearing  upon  the  merits,  the  same  shall  he  prima 
facie  evidence  of  such  debt  before  the  surrogate.(6) 

By  this  provision  of  the  statute,  a  creditor,  in  order  to  enforce  the 
payment  of  his  debt  out  of  the  real  estate  of  the  deceased,  in  case  the 
executor  or  administrator  neglects  or  refuses  to  take  proceedings,  must 
compel  the  executor  or  administrator  to  render  an  account  unless  he 
voluntarily  produces  such  account  parsuant  to  the  provisions  and  di- 
rections given  in  the  last  preceding  chapter  of  this  work.(c)  And  if  it 
appear  from  such  account,  on  the  settlement  thereof  that  the  personal 
property  is  insufficient  for  the  payment  of  the  debts  of  the  deceased, 
the  creaitor  may  then  have  the  real  estate  mortgaged,  leased,  or  sola 
for  the  payment  of  such  debts. 

The  rendering  of  an  account,  by  one  of  several  administrators,  is  not 
enough  to  authorize  an  application  to  the  surrogate,  by  a  judgment 
creditor,  for  an  order  to  sell  the  real  estate  of  the  intestate.  The  cdmin* 
istrators  are  all  bound  to  account ;  and  it  is  the  duty  of  the  creditor  to 
compel  them  all  to  account,  before  he  has  any  right  to  call  upon  the 
heirs  at  law  to  pay  a  judgment  recovered  against  the  administrators.((2) 

(y)  S.  L.  1837,  536;  3  R.  a  (6th  ed.)  196. 

iz)  S.  L.  1843,  238 ;  3  R.  S.  (6th  ecL)  196.  (a)  2  S.  L.  1847,  p.  196. 

(b)  By  the  Law  of  1837,  (S.  L.  1837,  637,  sec  74,)  the  48th  section  of  the  4th  title  of  tiie 
sixth  chapter  of  the  second  part  of  the  Revised  Statates  is  repealed,  and  this  7  2d  section  is 
enacted ;  but  the  latter  is  not  declared  to  be  in  the  place  of  the  former.  In  the  arrangement 
above  adopted,  the  49th  section  of  the  title  of  the  Revised  Statutes  is  made  to  foUow  the  78d 
section  of  the  Law  of  1837  as  amended,  and  its  provisions  are  made  to  refer  to  the  provis- 
ions of  that  section,  and  such  was^  be7ond  question,  the  intention  of  the  legislature ;  but 
there  is  no  declaration  in  the  law  to  that  effect  Without  such  an  arrangement  of  these 
sections,  and  such  a  reference,  the  49th  and  the  following  three  sections  are  unintelligiUflL 
The  same  arrangement  is  observed  in  the  last  three  editions  of  the  Revised  Statutes. 

Sc)  See  note  to  IlsTguaon  v.  Broome^  1  BradC  Surr.  Rep.  23. 
cQ  Sanford  v.  Oringtr^  12  Barb.  Sup.  Ct  Rep.  893. 
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A  creditor  who  has  assigned  all  his  interest  in  a  debt  against  his 
deceased  debtor  to  a  third  person,  is  not  authorized  to  present  a  peti- 
tion to  the  surrogate,  to  compel  the  executors  or  administrators  of  the 
decedent  to  sell  the  real  estate  for  the  payment  of  such  debt,  where 
the  personal  property  of  the  decedent  is  insufficient  for  that  purpose ; 
but  the  assignee  of  the  debt,  who  is  the  real  creditor,  must  institute 
the  proceedings  before  the  surrogate  in  his  own  name. 

It  seems  that  a  judgment  creditor  of  the  decedent,  or  a  mortgagee, 
cannot  institute  proceedings  before  the  surrogate,  to  compel  a  sale  of 
the  real  estate  of  the  decedent^  upon  which  such  judgment  is  a  lien,  or 
such  mortgage  an  incumbrance.(e) 

Upon  an  application  to  the  surrogate  by  the  plaintiff  in  a  judgment 
recovered  against  administrators  upon  an  indebtedness  of  their  intestate, 
for  an  order  to  sell  the'  real  estate  of  the  intestate  for  the  payment  of 
his  debts,  the  applicant  need  not  show  anything,  in  the  first  instance, 
but  the  record  of  his  judgment,  in  order  to  prove  his  debt,  and  the 
amount  of  it ;  but  that  will  not  prove  that  the  heir  or  devisee  is  liable 
to  pay  the  debt.  To  establish  that  liability,  the  creditor  must  prove  the 
&ct  that  there  are  not  sufficient  assets  in  the  hands  of  the  administrators 
to  satisfy  the  same.  Without  such  proof  the  judgment  is  no  evidence 
of  a  debt  against  the  heirs  at  law,  and  the  costs  awarded  against  the 
executor  or  the  administrator  can,  in  no  event,  be  a  charge  against  the 
real  estate  in  the  hands  of  the  heir.(/) 

Voluntary  proceedings  by  an  executor  or  administrator  to  procure  an 
order  of  the  surrogate  to  mortgage,  lease,  or  sell  the  real  estate  of  the 
deceased  for  the  payment  of  his  debts,  are  limited,  as  has  been  seen,(y) 
to  the  period  of  three  years  after  the  granting  of  the  letters  testamentary 
or  of  administration.  The  real  estate  of  which  the  testator  or  intestate 
died  seised  remains  liable  to  be  sold  under  an  order  of  the  surrogate  for 
the  payment  of  debts  in  case  of  a  deficiency  of  personal  assets,  on  the 
application  of  the  executor  or  administrator,  for  the  period  of  three  years 
after  the  granting  of  letters  testamentary  or  of  administration.  And 
this  liability  attaches  to  lands,  not  only  in  the  hands  of  the  heirs  or  de- 
visees, but  in  the  hands  of  any  subsequent  purchaser.  It  is  considered, 
as  has  been  seen,(A)  a  kind  of  statutory  lien  running  with  the  land  dur- 
ing the  three  year8.(t)  A  creditor,  however,  may  at  any  time  institute 
compulsory  proceedings  for  the  same  purpose,  and  require  the  executor 

(«)  BuOer  v.  BmmeU,  8  Paige,  12.  (/)  Sar^ord  y.  Granger,  12  Barb.  S.  0.  R.  392. 

ig)  2  R.  S.  100 ;  S.  L.  1830,  ch.  320,  sec.  22 ;  3  R.  S.  (6th  ed.)  186 ;  AnU,  pp.  687-«,  590. 

(h)  AfUe,  p.  587. 

(i)  Hyde  v.  TanneTt  1  Barb.  Sup.  Ct.  Rep.  75.  The  proriaioiui  of  the  statute  relating  to 
the  sales  of  the  real  estate  of  deceased  persons  for  the  payment  of  their  debts,  and  also  those 
prohibiting  the  bringing  of  suits  against  heirs  or  devisees  for  the  debts  of  their  ancestors  or 
testators,  within  three  years  from  the  time  of  granting  letters  testamentary  or  of  administra- 
tion upon  their  estates,  (2  R.  S.  109 ;  3  R.  S.,  5th  ed.,  197.  See  anie^  p.  688,  and  note  (Q 
same  page,)  were  considered  by  Vice-Chancellor  McCoun,  in  Mathews  v.  Ifaihews  and  others, 
(3  Edw.  Ch.  Rep.  565,)  with  reference  to  a  partition  or  conveyances  of  su5h  real  estate  made 
Among  or  by  the  heirs  of  the  deceased,  and  he  came  to  the  conclusion  that  the  legislature 
intended  that  whenever  the  power  of  the  executor  or  administrator  over  the  real  estate  of 
the  decedent  should  be  exercised,  and  a  sale  become  necessary  under  the  authority  of  the 
surrogate,  to  make  it  overreach  and  supersede  any  sale  made  or  procured  by  the  heir  or  dev- 
isee within  the  three  years;  and  also  considered  such  sales  as  not  made  in  good  faith  while 
debts  of  the  ancestor  remained,  and  a  possibility  existed  of  a  deficiency  of  personal  asseta. 
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or  administrator  to  show  cause  wliy  he  should  not  be  ordered  to  sell 
the  real  estate,  and  the  statute  expressly  prohibits  him  from  assigning,  as 
cause,  "  that  the  time  within  which  he  is  allowed  to  sell  the  same  has 
expired."  But  though  the  lapse  of  three  years  after  the  ^nting  of  let- 
ters is  not  a  flat  bar  to  a  compulsory  proceeding,  yet  it  is  discretionary 
with  the  surrogate,  after  a  long  delay  in  making  tne  application,  whether 
to  order  the  sale  or  not.  The  proceeding  must  be  instituted  within  a 
reasonable  period,  and  a  neglect  to  apply  for  many  years,  without  ex- 
planation, is  good  reason  for  rejecting  tne  application.(y) 

OP  THE  PETITION  OP  A  CREDITOR  FOR  AN  ORDER  TO  HAVE  THE  REAL 
ESTATE  OP  HIS  DECEASED  DEBTOR  MORTGAGED,  LEASED,  OR  SOLD  FOR 
THE  PAYMENT  OF  HIS  DEBTS. 

The  petition  of  the  creditor  to  have  the  real  estate  of  the  deceased 
mortgaged,  leased,  or  sold  for  the  payment  of  his  debts,  should  state  the 
foundation  and  particulars  of  his  claim  against  the  estate,  and  aver  the 
insufBiciency  of  the  personal  property  for  the  payment  of  the  debts.  It 
will  be  remembered  that  the  petition  of  the  executor  or  administrator 
for  authority  to  mortgage,  lease,  or  sell  the  real  estate,  is  required  to  set 
forth  the  amount  of  personal  property  which  has  come  to  the  hands  of 
the  executor  or  administrator,  the  application  thereof,  the  debts  out- 
standing against  the  testator  or  intestate,  as  £u*  as  the  same  can  be  as- 
certained, a  description  of  all  the  real  estate  of  which  the  testator  or 
intestate  died  seised,  with  the  value  of  the  respective  portions  or  lots, 
and  whether  occupied  or  hot,  and  if  occupied,  the  names  of  the  occu- 
pants, and  the  names  and  ages  of  the  devisees,  if  any,  and  of  the  heiis 
of  the  deceased  ;  and  the  petition  is  required  to  be  verified  by  the  oath 
of  the  party  presenting  the  same.  On  a  proceeding  by  a  creditor,  the 
amount  of  the  personal  property,  the  application  thereof,  and  the  debts 
outstanding,  will  have  appeared  by  the  account  rendered  by  the  exec- 
utor or  administrator.  As  the  description  of  the  real  estate,  and  the 
names  and  ages  of  the  devisees,  if  any,  and  of  the  heirs  of  the  deceased, 
are  of  the  same  importance  where  the  creditor  makes  the  application, 
as  where  the  application  comes  from  the  executor  or  administrator,  and 
as  there  seem  to  be  no  other  means  provided  for  furnishing  these  par- 
ticulars, except  through  the  person  applying  for  the  mortgage,  lease,  or 
sale,  such  description,  and  the  names  and  ages  of  the  devisees  and  heirs, 
ought  to  be  embraced  in  the  petition.  The  prayer  of  the  petition  should 
be  for  an  order  for  the  executor  or  administrator  to  show  cause  why  he 
should  not  be  required  to  mortgage,  lease,  or  sell  the  real  estate  of  the 
deceased  for  the  payment  of  his  debts,  and  that  such  further  proceed- 
ings may  be  had  as  may  be  necessary  to  have  such  real  estate  disposed 
of  for  such  payment. 

As  the  petition  of  the  executor  or  administrator  must  be  under  oath, 
so  that  of  a  creditor  should  be  also.  [For  form  of  the  petition  of  a 
creditor,  see  Appendix,  No,  94.] 

OF  THE  APPOINTMENT  OF  GUARDIANS  FOR  MINORS  INTERESTED,  AND  THE 
ORDER  THAT  THE  EXECUTOR  OR  ADMINISTRATOR  SHOW  CAUSE. 

On  filing  the  petition,  proceedings  for  the  appointment  of  a  guardian 
for  the  minors  interested  in  the  estate,  if  any,  must  be  taken,  similar  to 

0)  ^guaon  y.  Broome,  1  Bradf.  Surr.  Rep.  10,  and  cases  cited. 
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thofi^  hereinbefore  desoribed,  m  the  ease  of  an  application  by  an  exee^ 
utor  or  administrator;  and  after  the  appointment  of  such  guardian,  the 
order  for  the  executor  or  administrator  to  show  cause  why  he  should 
not  be  required  to  mortgage,  lease,  or  sell  the  real  estate,  is  granted. 

By  the  49th  section  of  the  above  mentioned  title  of  the  Revised  Stat* 
utes,  such  order  shall  be  served  personally  on  the  executor  or  adminis* 
trator  to  whom  it  shall  be  directed,  at  least  fourteen  days  before  the  day 
therein  appointed  for  showing  cause.(A;)  [For  form  of  the  order,  see 
Am)endix,  No.  05.] 

In  Richarda&ii  v.  Jvdah^iJ)  the  intestate  was  the  owner  of  an  undi* 
vided  fourth  part  of  certain  lots  of  land ;  and,  after  his  decease,  one  of 
the  tenants  in  common  instituted  a  suit  in  the  New  York  Common  Pleas 
for  partition.  The  proceedings  were  regularly  conducted  to  a  decree, 
\hh  premises  sold,  deeds  given,  and  the  proceeds  of  sale  distributed 
among  the  parties.  The  personal  estate  having  been  insufficient  to  dis- 
charge the  intestate's  debts,  a  creditor  applied  for  the  sale  of  the  real 
estate  of  which  he  died  seised,  for  the  payment  of  his  debts,  and  the  ad* 
ministrators  were  ordered  to  show  cause  whv  the  application  should 
not  be  granted.  The  administrators  set  up  the  sale  in  partition,  and 
distribution  of  the  proceeds ;  and  it  was  held  that,  the  administrators 
not  representing  eitner  the  heirs  or  the  purchaser,  it  was  not  competent 
for  them  to  raise  the  objection. 

OF  THE  ORDEB  THAT  PARTIES  IN  INTEREST  SHOW  CAUSE. 

By  the  50th  section  of  the  statute,  if  no  cause  to  the  contrary  be 
shown,  the  surrogate  shall  order  notice  of  such  application  to  be  served 
and  published,  in  the  same  manner  as  hereinbefore  directed,  on  the 
application  of  an  executor ;  and  1^  at  the  day  appointed  in  such  notice, 
the  surrogate  be  satisfied  of  the  matters  specified  in  the  foiirteenth  sec- 
tion above  quoted  of  the  above  mentioned  title,  he  may  order  such 
executor  or  administrator  to  mortgage,  lease, -or  sell  so  much  of  the  real 
estate  of  which  the  testator  or  intestate  died  seised,  as  shall  be  sufficient 
for  the  payment  of  the  debts  established  before  him. 

It  is  assumed  that  the  phrase  '^  notice  of  such  application,"  used  in 
this  section,  is  only  another  name  for  the  order  to  snow  cause,  which 
is  the  process  prescribed  by  the  above  quoted  5th  section  of  the  title, 
to  the  fjrovisions  of  which  reference  is  nere  made.  A  notice  of^he 
application  by  that  name  is  not  directed  in  any  preceding  portion  of 
the  title ;  but  by  the  5th  section,  as  has  been  seen,  the  surrogate,  upon 
an  application  by  an  executor  or  administrator,  is  required  to  make  an 
order,  directing  all  persons  interested  in  the  estate  to  appear  before 
him,  to  show  cause  why  authority  should  not  be  given  to  the  executor 
or  administrator  to  mortgage,  lease,  or  sell  so  much  of  the  real  estate  of 
their  testator  or  intestate  as  shall  be  necessary  to  pay  the  debts ;  and 
that  is  probably  the  process  intended  by  the  words  "  notice  of  such 
application,"  to  be  issued  in  the  case  of  an  application  by  a  creditor. 
If,  therefore,  no  cause  against  the  petition  be  shown  by  the  executor  or 
administrator,  an  order  is  then  to  be  made,  directing  all  persons  inter- 
ested in  the  estate  to  appear  and  show  cause.    [For  form  of  the  order, 

(k)  2  B.  S.  108;  3  R.  a  (Sth  ed.)  196.  ®  2  BndC Surr.  Rep.  157. 
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see  Apendix,  No.  96.]  A  notice  may,  doubtless,  be  framed,  and  sonred 
and  published,  which  shall  answer  the  same  purpose  as  the  order. 

If,  on  the  return  of  the  order  requiring  the  administrators  to  show 
cause,  it  appears  that  all  the  personal  estate  has  been  applied  to  the 
payment  of  debta,  and  that  there  remain  claims  unpaid,  for  the  satis- 
&ction  of  which  a  sale  of  the  real  estate  may  be  made,  the  surrogate  is 
bound  to  issue  the  second  order,  reauiring  all  persons  interested  in  the 
estate  to  show  cause  against  the  application.  On  the  return  of  this  last 
order,  the  heirs,  or  parties  claiming  under  them,  may  intervene  and 
oppose  the  proceedings ;  and  if,  on  the  return  of  the  order  requiring 
tne  administrators  to  show  cause,  they  allege  that  other  persons  be- 
sides the  heirs  are  interested,  it  is  proper  to  direct  the  service  of  the 
second  order  on  such  parties,  though  the  statute  does  not  demand  such 
service.(m) 

On  the  day  appointed  by  the  order,  or  in  the  notice  for  showing 
cause,  similar  proceeding  are  to  be  had,  according  to  the  statute,  as 
on  an  application  for  autnority  made  by  an  executor  or  administrator, 
hereinbefore  described  ;(n)  and  if  the  surrogate  be  satisfied  of  the  mat- 
ters specified  in  the  14th  section  above  quoted,  he  may  order  the  exec- 
utor or  administrator  to  mortgage,  lease,  or  sell,  as  ne  shall  adjudge 
expedient,  so  much  of  the  real  estate  of  the  deceased  as  may  be  suffi- 
cient for  the  payment  of  the  debts  established  before  him. 

[For  form  of  an  order  granted  on  the  application  of  a  creditor,  see 
Appendix,  No.  97.] 

OP  THE  ORDER  THAT  THE  EXECUTOR  OR  ADMINISTRATOR  MORTGAGE, 

LEASE,  OR  SELL. 

By  section  51,  upon  such  order  being  granted  and  served,  the  exec- 
utor or  administrator  shall  mortgage,  lease,  or  sell,  as  directed  in  such 
order,  in  the  manner  hereinbefore  directed,  upon  his  own  application; 
the  like  bond  shall  be  executed,  the  like  notice  shall  be  given,  and  the 
same  proceedings  had  in  all  respects,  as  are  herein  prescribed  on  the 
application  of  an  executor ;  and  the  proceeds  shall  be  returned  to  the 
surrogate  in  the  like  cases,  and  distribution  shall  be  made  in  the  like 
manner,  (o) 

^y  section  52,  if  an  executor  or  administrator  shall  refuse  or  neglect 
to  serve  and  publish  the  notices  above  required,  or  to  do  any  other  act 
necessary  to  authorize  an  order  for  the  mortgage,  leasing,  or  sale  of  the 
real  property  of  the  deceased,  the  surrogate  may  appoint  a  disinterested 
freeholder  to  perform  the  duties  herein  enjoined  upon  such  executor 
or  administrator,  who  shall  proceed  therein  in  the  same  manner  as 
herein  directed  in  respect  to  such  executor  or  administrator. 

The  order  to  mortgage,  lease,  or  sell  must,  by  the  Slst  section,  be 
served  on  the  executor  or  administrator.  In  other  particulars,  similar 
proceedings  are  to  be  had,  and  similar  forms  are  to  be  used,  under 
these  sections,  as  in  the  case  of  a  mortgage,  lease,  or  sale  ordered  on  the 
application  of  an  executor  or  administrator. (j:)) 

(m)  Richardson  v.  Judah^  2  Bradf.  Surr.  Rep.  167.  (n)  See  swpra^  pp.  697-8. 

(o)  2  R.  S.  108 ;  3  R.  S.  (5th  ed.)  197. 

(jp)  Sec.  73.  The  hein  of  007  person  who  may  be  liable  to  any  creditor  of  such  peoraon,  in 
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OF  SALES  BY  EXECUTORS  OF  THE  REAL  ESTATE  OF  THEIR  TESTATOR, 

UNDER  A  DEVISE  OF  POWER. 

The  following  sections  of  the  statutes  regulate  sales  of  the  real  estate 
of  a  testator,  by  the  executors  named  in  the  will,  under  a  devise  or 
power  to  such  executors  contained  in  the  will,  and  provide  for  the  dis- 
tribution, under  the  direction  of  the  surrogate,  of  the  proceeds  of  such 
sales: 

Sec.  55.  Where  any  real  estate,  or  any  interest  therein,  is  given  or 
devised,  by  any  will  legally  executed,  to  the  executors  therein  named, 
or  any  of  them,  to  be  sold  by  them  or  any  of  them ;  or  where  such 
estate  is  ordered,  by  any  last  will,  to  be  sold  by  the  executors ;  and  any 
executor  shall  neglect  or  refuse  to  take  upon  him  the  execution  of  such 
will,  then  all  sales  made  by  the  executor  or  executors,  who  shall  take 
upon  them  the  execution  of  such  will,  shall  be  equally  valid  as  if  the 
other  executors  had  joined  in  such  sale.(g') 

Sec.  43.  Sales  of  real  estate,  made  by  executors  in  pursuance  of  an 
authority  given  by  any  last  will,  unless  otherwise  directed  in  such  will, 
may  be  public  or  private,  and  on  such  terms  as,  in  the  opinion  of  the 
executor,  shall  be  most  advantageous  to  those  interested  therein.(r) 

consequence  of  lands  having  descended  to  them,  shall  be  prosecuted  jointly,  in  a  court  of  law 
or  equity,  and  not  separately,  for  any  such  liability.    S.  £.  1837,  637 ;  3  R.  S.  (5th  ed.)  75L 

S^.  63.  No  suit  shall  be  brought  against  the  heirs  or  devisees  of  any  real  estate,  in  order 
to  charge  them  with  the  debts  of  the  testator  or  intestate,  within  three  years  fh)m  the  time 
of  granting  letters  testamentary  or  of  administration  upon  the  estate  of  their  testator  or  in- 
testate ;  and  if,  after  the  expiration  of  that  time,  such  suit  shall  be  brought,  upon  proof  of 
an  application  having  been  made,  before  the  expiration  of  that  period,  for  an  order  of  sale 
pursuant  to  the  provisions  of  this  title,  such  suit  shall  be  stayed  by  the  court  in  which  it 
shall  be  pending,  until  the  result  of  such  application.  And  if  an  oitler  for  sale  be  granted 
thereupon,  such  suit  shall  not  be  any  farther  prosecuted,  unless  the  plaintiff  will  allege  that 
lands  have  descended  to  the  heirs,  or  been  devised  to  the  devisees,  which  were  not  included 
in  any  order  of  sale ;  in  which  case  a  decree  in  such  suit  shall  not  charge  or  in  any  way 
affect  any  land  so  ordered  to  be  sold ;  and  the  plaintiff  so  proceeding  in  such  suit  shall  not 
be  entitled  to  any  share  in  the  distribution  of  the  moneyti  arising  on  the  sale,  mortgage  or 
leasing  of  any  premises,  pursuant  to  such  application.  2  R.  S.  109 ;  3  R.  S.  (6th  ed.)  197. 
See  Roe  v.  Sweeney,  10  Barb.  Sup.  Ot  Rep.  247 ;  HdUiaieT  y.  HoUister,  10  How.  Prac.  Rep. 
632. 

Sec.  64.  But  if  the  plaintiff  in  any  such  suit  shall  elect  to  discontinue  the  same  after  notice 
of  an  application  having  been  made  to  a  surrogate,  according  to  the  provisions  of  this  title, 
he  shall  be  entitled  to  distribution  as  other  creditors,  on  establishing  his  claim.    Id. 

(q)  2  R.  S.  109;  3  R.  S.  (6th  ed.)  197.    See  Ogden  v.  Srniih,  2  Paige,  196. 

"  Sec.  44.  Every  estate  granted  or  devised  to  two  or  more  persons,  in  tlftir  own  right, 
shall  be  a  tenancy  in  common,  unless  expressly  declared  to  be  in  joint  tenancy;  but  every 
estate  vested  in  executors  or  trustees,  as  such,  shall  be  held  by  them  in  joint  tenancy.^'  1 
B.  &  727 ;  3  R  S.  (6th  ed.)  14. 

A  devise  to  executors,  eo  nomine,  to  hold  and  manage  real  estate,  until  the  coming  of  age 
of  the  youngest  child  of  the  testator,  vests  the  estate  in  the  executors ;  and  it  is  not  neces- 
sary to  the  perfecting  of  the  estate  in  them,  that  they  should  take  out  letters  testamentary. 
Jfudson  y.  CHhbonSj  6  Wend.  224.  And,  generally,  a  probate  of  a  will  is  not  necessary  to  the 
execution  of  a  power  of  sale  of  lands  contained  in  such  will.  BooliUU  y.  Lewis,  7  Johns.  Oh. 
Rep.  48.    See,  also,  Dominick  v.  Mickad,  4  Sandf.  Superior  Gt.  Rep.  374. 

(r)  S.  L.  1837,  632 ;  3  R  S.  (6th  ed.)  197-8.  The  following  is  the  provision  of  the  statute 
which  was  repealed  by  the  74th  section  of  the  Law  of  1837  (S.  L.  1837,  636)  at  the  time 
this  section  was  enacted: 

"  Sec.  66.  Sales  of  real  estate  made  by  executors  in  pursuance  of  an  authority  given  by 
any  last  will  heretofore  made,  or  hereafter  to  be  made,  unless  otherwise  directed  in  such  will, 
may,  except  where  the  real  estate  is  situated  in  the  city  and  cuunty  of  New  York,  be  public 
or  private,  and  on  such  tonus' as,  in  the  opinion  of  the  executor,  shall  be  most  ndvaDtagoous 
to  those  interested  therein.  Such  sales  of  real  estate  situated  in  the  city  and  county  of  New 
York,  shaU  be  made  afUr  like  notice,  and  be  conducted  in  the  same  manner  as  is  prescr;bed 
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Sec.  75.  The  proceeds  of  a  sale  of  real  estate,  made  in  parsnaiiee  of 
an  authority  given  by  any  last  will,  may  be  brought  into  the  office  of 
the  surrogate  before  whom  such  will  was  proyed,  ror  distribution ;  and 
the  surrogate  shall  proceed  to  distribute  the  same  in  like  manner,  and 
upon  like  notice,  as  if  such  proceeds  had  been  paid  into  his  office  in 
pursuance  of  an  order  of  sale  of  real  estate  for  the  payment  of  debt&(8> 

Sec.  57.  Where,  by  any  last  will,  a  sale  of  real  estate  shall  be  ordered 
to  be  made,  either  for  the  payment  of  debts  or  legacies,  the  surrogate 
in  whose  office  such  will  was  proved,  shall  have  power  to  cite  the  ex- 
ecutors,  in  such  will  named,  to  account  for  the  proceeds  of  the  sales^ 
and  to  compel  distribution  thereof;  and  to  make  all  necessary  orders 
and  decrees  thereon,  with  the  like  power  of  enforcing  them,  as  if  the 
said  proceeds  had  been  originally  personal  property  of  the  deceased  in 
the  hands  of  an  administrator.(Q 

It  may  here  be  remarked  that  the  authority  of  the  executor,  in  re- 
spect to  real  estate,  where  there  is  a  devise  to  executors  in  trust,  or  a 
power  of  sale,  is  not  conferred  by  the  probate  court  The  executor  is 
the  donee  of  a  power  at  common  law  and  under  the  statute ;  and 
although  it  may  be  by  the  will  made  a  condition  to  his  acting  under  the 
power  that  he  should  qualify  as  executor,  when  he  has  performed  that 
condition  he  acta,  in  conveying  the  land,  as  the  devisee  of  a  power 
created  by  the  owner  of  the  ecftate,  and  not  under  an  authority  confer- 
red by  the  8urrogate.(u) 

It  should  further  be  observed  that,  in  conveying  lands  under  a  power, 
not  only  must  the  forms  prescribed  by  the  power  be  followed,  but  their 

Surpose ;  and  if  a  defect  in  either  respect  appear  on  the  &oe  of  the 
eed,  it  is  void  both  in  equity  and  at  law.(i;) 

A  general  power  to  sell  real  estate  given  by  will  to  the  executors, 
as  such,  and  not  to  them  by  name  individually,  is  not  invalidated  by 
the  refusal  of  one  of  them  to  act,  but  survives  to,  and  vests  in,  those 
who  qualify .(ifl)  And  Sdch  a  power  is  not  revoked  by  a  codicil  de- 
vising the  estate  to  the  executors  in  trust  to  make  an  equal  division 
thereof  among  the  children  of  the  testator  and  their  heirs.(a;) 

By  the  Revised  Statutes,(y)  where  a  power  in  trust  is  vested  in  sev- 
eral persons,  all  must  unite  in  its  execution.  But  i^  previous  to  such 
execution,  one  or  more  of  such  persons  die,  the  power  may  be  ex- 
ecuted b^the  survivor  or  survivors.  And  where  the  legal  estate  is 
vested  in  the  trustees,  with  a  direction  to  sell  for  the  benefit  of  the 
trust  estate,  the  same  result  is  produced  by  the  section  of  the  Beviaed 

In  title  four,  chapter  six  of  the  seoond  part  of  the  Beviaed  Stalates,  in  relation  to  fiales  If 
order  of  any  surrogate." 

In  a  note  to  the  new  seetion  in  the  (8d)  edition  of  the  Revised  Statutes,  it  is  stated  to  he 
suhstituted  fbr  the  former  66th  section. 

(«)  S.  L.  1831,  537 ;  3  B.  8.  (5th  ed.)  19a 

h)  2  R.  S.  109;  3  B.  a  (6th  ed.)  198.    JSee  ChrroU  r.  CofroO,  11  Barb.  Sup.  Ot  Bep.  S93. 

(u)  Newton  agst  Bronsonj  3  Keman,  587,  598.  8ee,  also,  ConkUn  t.  EgerMs  <uhm.V,  21 
Wend.  430,  436.  Although  an  executor  appointed  in  this  state  cannot  act  as  such  bejond 
our  jurisdiction  by  virtue  c^  any  authority  conferred  by  the  courts  of  this  state,  he  may  con- 
vey land  situate  in  another  state,  where  the  power  to  do  so  is  contained  in  the  wi{l.  3  Kern. 
587.  (v)  See  Waidron  v«  McCtmih,  1  Hill,  111,  115. 

{to)  Conover  v.  ffofman,  1  Boeworth,  214.    See,  also,  Sugden  on  Powers,  146. 

{%)  Conoioer  v.  Bdffman^  ngpra.  (y)  1  B.  &  735,  sec.  112 ;  8  B.  a  (5th  ed.)  27. 
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Statutes  which  declares  that  ereiy  estate  vested  in  executors  or  trus- 
tees, as  such,  shall  be  held  by  them  in  joint  tenancy.  In  the  one  case, 
the  statute  gives  to  the  survivor  the  whole  power  in  trust  to  sell,  so  as 
to  enable  him  to  transfer  a  good  title  to  the  purchaser,  by  the  execu- 
tion of  the  power  alone.  In  the  other,  the  whole  legal  estate  is  vested 
in  the  survivor ;  and  he  is  thereby  enabled  to  convey  the  title  of  the 
estate  to  the  purchaser,  upon  a  sale  thereof,  in  the  discharge  of  his 
trust  None  of  the  provisions  of  the  statute  authorize  a  part  of  the 
executors,  to  whom  a  joint  power  is  given  by  the  testator,  to  execute 
the  same,  so  as  to  transfer  a  good  title  to  the  purchaser,  where  one  of 
those  to  whom  such  joint  power  was  given  has  been  discharged  from 
his  trust  by  a  court  of  equity,  after  ne  accepted  the  trusty  and  had 
duly  qualified  as  executor.m 

A^in,  wheneyer  a  power  is  given  in  a  will  to  sell  lands,  without 
expressly  naming  a  donee  of  the  power,  and  the  proceeds  of  the  sale 
are  to  go  to  pay  debts  or  legacies,  or  to  be  distributed,  the  power  vests 
in  the  executors,  unless  a  contrary  intent  appears.(a)  And  such  power 
is  well  executed  by  a  deed  from  one  executor  who  has  qualified,  the 
others  not  having  oualified.(M  And  the  above  66th  section  of  the 
statute,  it  seems,  applies  as  well  to  discretionary  as  to  peremptory  pow- 
ers of  sale.(c) 

An  executor  or  other  trustee,  empowered  to  sell  lands  in  his  discre- 
tion, cannot,  however,  authorize  an  agent  to  contract  for  the  sale.  The 
power  is  a  personal  trust,  which  cannot  be  delegated ;  and  a  contract 
by  an  agent  is  void.(c2) 

So,  where  the  power  to  sell,  given  to  executors  by  the  will,  is  spe- 
cial, it  can  be  exercised  only  in  the  mode  prescribed  by  the  testator. 
Thus,  where  an  executor  was  authorized  to  sell  the  real  estate  at  pub- 
lic vendue,  to  pay  off  the  legacies  to  the  children  of  the  testator  as 
they  became  of  age,  and  he  sold  the  property  at  private  sale,  to  raise 
money  for  his  own  use,  before  the  legacies  became  payable,  the  sale  was 
held  to  be  void.(e)  And  where  a  testator,  by  his  will,  gives  no  author- 
ity to  his  executors  to  sell  his  real  estate,  the  executors  cannot  sell  any 
portion  thereof  either  for  the  purposes  of  division  or  otherwi3e.(/) 

The  statute  authorizing  executors  to  bring  the  proceeds  of  a  sale  of 
real  estate  under  the  provisions  of  a  will  into  the  surrogate's  office,  for 
distribution,  is  only  for  the  benefit  or  protection  of  the  executor ;  and 
it  does  not  require  the  executor  to  place  such  proceeds  in  the  surrogate's 
hands,  where  the  real  estate  is  sold  under  a  power  contained  in  the  will.(^) 

The  proceedings,  on  compelling  an  executor  to  account  for  the  pro- 
ceeds of  a  sale  Si  real  estate  made  by  him  under  the  will  of  the  de- 
ceased, as  was  stated  at  a  previous  page,(/i)  will  be  governed  in  all  re- 

(s)  In  the  MaUer  of  Van  Wyck^  1  Barb.  Ch.  Bep.  565. 

(a)  Moakmgs  ▼.  OwmwiU,  2  SandC  Superior  Gt  R^p.  61^;  8,  C,^  1  SelcL  136;  Bogeri  ▼. 
HerkO^  4  HOI,  492. 

ip)  1  SeldoD,  136.  (c)  Taylor  t.  Jforrif,  1  Gomst  341. 

(d)  NewUm  y.  Br<m$(m,  3  Xem.  587.  (0)  PendLOoa  v.  Fay,  2  Paige,  202. 

(/)  Oraig  y.  Craigy  3  Barb.  Ch.  Bep.  76.  Wliere  real  estate  is  devised  to  executors  with 
power  to  sell  the  same  and  distribute  the  proceeds,  if  the  executors  die  without  couTeyiDg, 
the  estate  descends  to  the  heini  at  law,  and  a  conyeyanoe  from  them  is  good  to  pass  the 
Mtate.    Jackton  y.  Potter,  4  Wend.  672. 

(g)  Boknei  y.  Oook,  2  Barb.  Gh.  Bep.  426.  (A)  Anie,  p.  565. 
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spects  by  the  provisions  and  directions  contained  in  the  last  preceding 
chapter  of  this  treatise,  for  compelling  an  executor  to  render  an  aocoant 
of  the  personal  property  of  his  testator. 

And,  as  appeared  in  the  last  chapter,  where  a  testator  devised  and 
bequeathed  all  his  real  and  personal  estate  to  his  executors,  in  trust  to 
sell  the  same  whenever  they  should  see  fit,  with  authority  to  lease  the 
same,  and  directed  the  disposition  of  the  trust  estate  among  his  chil- 
dren^ it  was  held  that  the  executor  could  be  compelled  to  account  be- 
fore the  surrogate,  not  only  for  the  personal  estate  bequeathed  to  him, 
but  also  for  the  rents  and  profits  of  the  real  estate,  and  for  the  pro- 
ceeds of  such  real  estajie  as  he  had  sold  pursuant  to  the  directions  con- 
tained in  the  will.(») 

By  the  58th  section  of  the  above  mentioned  title  of  the  Revised 
Statutes,  any  executor  or  administrator,  or  other  person  appointed  as 
therein  directed,  who  shall  fraudulently  sell  any  real  estate  of  his  testa- 
tor or  intestate,  contrary  to  the  foregoing  provisions,  shall  forfeit  dou- 
ble the  value  of  the  land  sold,  to  be  recovered  by  the  person  entitled 
to  an  estate  of  inheritance  therein  .(y) 

By  section  69,  no  offence,  in  relation  to  the  giving  of  notice  of  sale, 
or  the  taking  down  or  de&cing  such  notice,  shall  affect  the  validity  of 
such  sale  to  any  purchaser  in  good  fi\ith,  without  notice  of  the  irregu- 
larity. 

By  section  60,  the  several  surrogates  shall  record,  in  books  to  be  pro- 
vided by  them  for  that  purpose,  all  orders  and  decrees  by  them  made 
upon  any  proceedings  before  them  in  relation  to  the  sale  of  real  estate, 
and  shall  file  and  preserve  all  papers,  returns,  vouchers,  and  documents 
connected  with  such  proceedings,(A) 

OF  THE  SALE  OF  THE  INTEREST  OF  THE  DECEASED  IN  A  GONffRACT  FOB 

THE  PURCHASE  OF  LAND. 

Where  the  deceased  was  possessed  of  a  contract  for  the  purchase  of 
land,  his  interest  in  such  land,  and  under  such  contract,  may  be  sold, 
under  an  order  of  the  surrogate,  for  the  payment  of  his  debts.  An  in- 
terest in  a  contract  for  the  purchase  of  land  is  real  estate,  and  descends 
to  the  heirs  of  the  purchaser ;  and,  as  the  administrator  has  no  power 
over  the  land  and  real  estate  of  the  decedent,  any  further  than  the 
statute  has  given  it  to  him,  he  has  not  any  control  over  such  contract 
for  the  purchase  of  real  estate,  which  will  authorize  him  to  deliver  the 
same  to  a  judgment  creditor,  with  a  view  of  having  it  disposed  of,  and 
realizing  money  upon  \t.{l)  The  provisions  of  the  statute,  directing 
and  regulating  the  sales  in  such  cases  of  contracts,  remain  to  be  stated. 

By  the  66th  section  of  the  above  mentioned  title  of  the  Eevised  Stat- 
utes, if  the  deceased,  at  the  time  of  his  death,  was  possessed  of  a  con- 
tract for  the  purchase  of  land,  his  interest  in  such  land  and.under  such 
contract  may  be  sold,  on  the  application  of  his  executor  or  administra- 
tor, or  of  any  creditor,  in  the  same  cases  and  in  the  same  manner  as  if 
he  had  died  seised  of  such  land ;  and  the  same  proceedings  may  be  had 


i 


0  See  Stagg  y.  Jackion,  1  Comst  206.  (j)  2  R.  a  JIO ;  3  R.  S.  (5th  ed.)  ISft. 

k)  2  R.  S.  110;  3  R.  S.  (6th  ed.)  198,  sec.  71  [sec.  60].    Ante,  pw  32. 
(0  Griffilh  T.  Beecher,  10  Barb.  Sup.  Ct  Rep.  432. 
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for  that  purpose  as  are  prescribed  in  this  title  in  respect  to  lands  of  which 
he  had  aied  seised,  except  as  hereinafter  provided(m) 

By  the  67th  section,  such  sale  shall  be  made  subject  to  all  payments 
that  may  thereafter  become  due  on  such  contract ;  and  if  there  be  any 
such  payments  thereafter  to  become  due,  such  sale  shall  not  be  con- 
firmed by  the  surrogate  until  the  purchaser  shall  execute  a  bond  to 
the  executors  or  administrators  of  the  deceased,  for  their  benefit  and 
indemnity,  and  for  the  benefit  and  indemnity  of  the  persons  entitled  to 
the  interest  of  the  deceased  in  the  lands  so  contracted  for,  in  a  penalty 
double  the  whole  amount  of  payments  thereafter  to  become  due  on 
such  contract,  with  such  sureties  as  the  surrogate  shall  approve,  condi- 
tioned that  such  purchaser  will  make  all  payments  for  such  land  that 
shall  become  due  aftier  the  date  of  such  bond,  and  will  fully  and  amply 
indemnify  the  executors  or  administrators  of  the  deceased,  as  the  case 
may  be,  and  the  persons  so  entitled,  against  all  demands,  costs,  charges 
and  expenses  by  reason  of  any  covenant  or  agreement  contained  in 
such  contract,  or  by  reason  of  any  other  obligation  or  liability  of  the 
deceased,  on  account  of  the  purchase  of  sucn  lands,  and  against  all 
other  covenants  and  agreements  of  the  deceased,  to  the  vendor  of  such 
land,  in  relation  thereto. 

By  the  42d  section  of  the  Law  of  1847»  the  surrogate  may  order  a 
sale  pursuant  to  the  sixty-sixth  section  of  title  four,  chapter  six  of  the 
second  part  of  the  Revised  Statutes,  as  well  where  the  deceased  was 
the  assignee  of  a  contract  for  the  purchase  of  land,  as  where  he  was  the 
original  purchaser.  Such  sales  may  be  made  subject  to  all  payments 
due  or  to  become  due  on  the  contract ;  and  the  bond  required  by  the 
sixty -seventh  section  of  the  same  title  shall,  in  such  case,  be  conditioned 
for  the  payment  of  all  moneys  due  or  to  become  due  on  the  contract 
Such  bond  shall  be  required  m  all  cases  where  the  sale  is  made  subject 
to  payments  due  or  to  oecome  due  on  the  contract.(n^ 

By  the  68th  section  of  the  above  mentioned  title  of  the  Bevised  Stat- 
utes, if  there  be  no  payments  thereafter  to  become  due  on  account  of 
such  contract,  no  bond  shall  be  required  of  the  purchaser.(o) 

By  section  69,  when  such  bond  snail  be  executed,  in  the  cases  where 
it  is  required,  and  in  all  cases  where  the  sale  shall  be  confirmed,  the 
surrogate  shall  direct  the  executors  or  administrators  of  the  deceased 
to  execute  an  assignment  of  such  contract  to  the  purchaser ;  which 
assignment  shall  vest  in  such  purchaser,  his  heirs  and  assigns,  all  ihe 
right,  interest  and  title  of  the  persons  entitled  to  the  interest  of  the  de- 
ceased in  the  lands  sold  at  the  time  of  sale,  and  such  purchaser  shall 
have  the  same  rights  and  remedies  against  the  vendor  of  such  land  as 
the  deceased  would  have  had  if  he  had  lived. 

By  section  70,  if,  in  the  judgment  of  the  surrogate,  a  part  of  the  land 
so  contracted  may  be  sold  advantageously  to  the  interest  of  the  estate 
of  the  deceased,  and  so  that  the  purchase  moneys  of  such  part  will 
satisfy  and  discharge  all  the  payments  to  be  made  for  such  land,  accord- 
ing to  the  contract,  he  may  order  such  part  only  to  be  sold ;  and.  in 
that  case,  the  purchaser  shall  not  be  required  to  execute  any  bond.(  j>) 

(m)  2  R.  S.  1 11 ;  3  B.  a'  (5th  ed.)  199.  (n)  S.  L.  1837,  632 ;  3  B.  a  (6th  ed.)  199. 

(o)  2  B.  a  111;  3  B.  a  (6th  ed.)  200.  (p)  2  B.  a  112;  3  B.  a  (6Ui  ed.)  200. 
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Bj  section  71,  tiie  moneyd  arising  from  any  sale  ander  tbe  five  lusi 
sections  shall  be  paid  to  the  sunomte,  and  shall  be  disposed  of  by  him 
in  the  payment  of  the  charges  ana  expenses  of  sach  sale,  and  in  satis- 
fying any  claim  of  dower  which  the  widow  of  the  deceased  may  hare 
upon  the  lands  so  sold,  in  the  manner  hereinbefore  provided  in  respect 
to  the  sale  of  lands  of  which  the  deceased  died  seised. 

By  section  72,  such  claim  of  dower  is  declared  to  extend  only  to  the 
annual  interest,  during  the  life  of  the  widow,  upon  one -third  ci  the 
surplus  of  the  moneys  arising  from  such  sale,  which  shall  remain  after 
paying  all  sums  of  money  due  from  the  deceased,  at  the  time  of  such 
sale,  for  the  lands  so  contracted  and  sold. 

By  section  73,  the  surrogate  shall  apply  the  residue  of  the  moneys 
arising  from  such  sale,  in  the  first  instance,  to  the  payment  of  all  sums 
of  money  then  due  from  the  deceased  to  the  vendor  of  the  land  so 
contracted  on  account  of  such  contract,  and  shall  then  proceed  to  dis- 
tribute the  balance  among  the  creditors  of  the  deceased  m  the  manner 
hereinbefore  provided ;  and  if  there  be  any  surplus  after  payment  of 
debts  and  expenses,  the  same  shall  be  distributed  among  the  persons 
who  would  have  been  entitled  to  the  interest  of  the  deceased  in  the 
lands  sold  if  such  sale  had  not  been  made,  or  the  persons  claiming  under 
them,  in  proportion  to  their  respective  rights  in  the  premises  sold. 

By  section  74,  where  a  portion  only  of  the  lands  so  contracted  is  sold, 
the  executor  or  administrator  shall  execute  a  conveyance  therefor  to 
the  purchaser,  which  shall  transfer  to  him  all  the  rights  of  the  deceased 
to  the  portion  so  sold,  and  all  rights  which  shall  l^  acquired  to  such 
portion  by  the  executor  or  administrator,  or  by  the  persons  entitled  to 
the  interests  of  the  deceased  in  the  lands  sold  at  the  time  of  sale,  on  the 
perfecting  of  the  title  to  such  land,  pursuant  to  the  contract. (;) 

By  section  75,  upon  the  payment  bein^  made,  in  full,  on  a  contract 
for  the  purchase  of  land,  a  portion  of  which  shall  have  been  sold,  ac- 
cording to  the  preceding  provisions,  the  executors  or  administrators  of 
the  deceased  shall  have  the  same  right  to  enforce  the  performance  of 
the  contract  which  the  deceased  would  have  had  if  he  had  lived ;  and 
any  deed  that  shall  be  executed  to  them  shall  be  in  trust  and  for  the 
benefit  of  the  persons  entitled  to  the  interest  of  the  deceased,  subject  to 
the  dower  of  the  widow,  if  there  be  any,  except  for  such  part  of  the 
land  so  conveyed  as  shall  have  been  sold  to  a  purchaser  according  to 
the  preceding  provisions;  and  as  to  such  part,  the  said  deed  shall  enure 
to  the  benefit  of  the  purchaser. 

The  forms  adapted  to  the  sale  of  real  estate  where  the  deceased  died 
seised  in  fee,  can  be  easily  applied  to  proceedings  for  the  sale  of  con- 
tracts. A  continuation  of  further  precedents  is,  therefore,  deemed  un- 
necessary. 

OF  THE  EXECUTION  OF  THE  ORDER  TO  MORTGAGE,  LEASE.  OR  SELL, 
WHERE  THE  EXBOUTOR  OR  ADMINISTRATOR,  OR  OTHER  PERSON  AU- 
THORIZED, HAS  DIED,  OR  BEEN  REMOVED,  OR  BECOME  DISQUAXIFIBD 
AFTER  THE  MAKING  OF  THE  ORDER. 

The  act  of  the  legislature  '*  in  relation  to  the  mortgage,  lease,  or  sale 
of  real  estate  pursuant  to  a  surrogate's  order,"  passed  April  6, 1850| 

(9)  2  B.  a  IIS;  3  B.  &  (511k  ed.^  SOU 
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makes  the  following  provision  for  the  case  of  an  executor  or  adminis- 
trator, or  other  person,  authorized  by  an  order  of  the  surrogate  to  sell 
real  estate  of  his  testator  or  intestate  for  the  payment  of  debts,  dying  or 
being  removed  from  office,  or  becoming  otherwise  disqualified,  while 
the  order  remains  unexecuted  in  whole  or  in  part. 

Sec.  1.  Whenever  an  order  has  been  or  shall  be  made  by  a  surro- 
gate for  the  mortgage,  lease,  or  sale  of  the  real  estate  of  any  deceased 
person,  and  the  executor  or  administrator,  or  other  person  named  therein 
shall  die  or  be  removed,  or  shall  be  otherwise  disqualified  from  execu- 
ting the  same,  while  the  same  order  remains  unexecuted  in  whole  or  in 
part,  the  proceedings  in  relation  thereto  shall  be.  in  nowise  affected  by 
such  deatn,  removal,  or  disqualification ;  and  it  shall  be  lawful  for  the 
sorromte  of  the  county  by  whom  said  order  was  made,  to  authorize 
the  iMdministrator  to  whom  letters  of  administration  shall  have  been 
issued  on  the  goods,  chattels  and  credits  unadministered  of  said  de- 
ceased, with  the  will  annexed  or  otherwise,  or  a  disinterested  freeholder, 
as  in  the  case  of  an  original  order,  to  execute  said  order  in  the  same 
manner  and  with  the  like  effect*  as  if  the  said  order  had  been  executed 
by  the  executor  or  administrator,  or  other  person  originally  named 
therein ;  provided,  that  the  administrator  or  other  person  so  to  be  au- 
thorized shall,  before  receiving  such  authority,  give  the  like  security  as 
would  be  required  on  the  granting  of  an  onginal  order  for  the  mort- 
gage, lease,  or  sale  of  any  real  estate.(r) 

OF  THE  IRBEGULARITIEa^  OlOSSIONS,  OR  DEFECTS  IN  THE  PBOCEEDINa 
BEFORE  A  SURROGATE  FOR  THE  SALE  OF  THE  REAL  ESTATE  OF  A 
DECEASED  PERSON  FOR  THE  PAYMENT  OF  HIS  DEBTS,  WHICH  DO  NOT 
INVALIDATE  THE  SALE. 

The  Act  "  for  the  protection  of  purchasers  of  real  estate,  upon  sales 
by  order  of  surrogates,"  passed  March  28,  1850,  provides  as  follows : 

Another  act  of  the  legislature  of  the  year  1850  enacts  as  follows 
with  respect  to  omissions  and  defects  in  proceedings  under  the  Bevised 
Statutes  for  the  mortgage,  lease,  or  sale  of  the  real  estate  of  deceased 
persons  for  the  payment  of  their  debts : 

Sec.  1.  Every  sale  heretofore  made,  or  hereafter  to  be  made,  under 
any  of  the  provisions  of  the  fourth  title  of  chapter  six  of  the  second  part 
of  the  Bevised  Statutes,  and  of  the  acts  amending  the  same,  or  in  addi- 
tion thereto,  shall  be  deemed  and  held  to  be  as  valid  and  effectual  as  if 
made  by  order  of  a  court  having  original  ^neral  jurisdiction,  and  the 
title  of  any  purchaser  at  any  such  sale  made  in  good  faith,  shall  not  be 
impeached  or  invalidated  by  reason  of  any  omission,  error,  defect  or 
irregularity  in  the  proceedings  before  the  surrogate,  or  by  any  allega- 
tion of  want  of  jurisdiction  on  the  part  of  such  surrogate;  except  in  the 
manner  and  for  the  causes  that  the  same  could  be  impeached  or  invali- 
dated in  case  such  sale  had  been  made  pursuant  to  the  order  of  a  court 
of  original  ^neral  j  urisdiction. 

Sec.  2.  No  such  sale,  under  any  of  the  provisions  of  the  fourth  title* 
of  chapter  sixth  of  part  second  of  the  Bevised  Statutes,  and  of  the 
acts  amending  the  same,  shall  be  invalidated,  nor  in  anywise  im- 

(r)  Laws  of  1850,  oh.  162 ;  S  B.  a  (6th  ed.)  193. 
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peached,  for  any  omission  or  defect  in  any  petition  of  any  executor  or 
administrator  under  the  provisions  of  said  title  and  acts  amending  the 
same,  provided  such  petition  shall  substantially  show  that  an  inventory 
has  been  filed,  and  that  there  are  debts,  or  is  a  debt,  which  the  personal 
estate  is  insufficient  to  discbarge,  and  that  recourse  is  necessary  to  the 
real  estate  (or  some  of  it)  whereof  the  decedent  died  seised. 
Sec.  8.  JSTor  shall  any  such  sale  be  invalidated,  nor  in  anywise  im- 

{)eached,  by  reason  that  any  such  petition  was  or  shall  be  presented  by 
ess  than  the  whole  number  of  executors  or  of  administrators ;  nor  by 
reason  that,  after  the  filing  of  any  such  petition,  any  bond  required  by 
law  has  been  or  shall^be  given  by  less  than  the  whole  number  of  the 
executors  or  administrators  peti^tioning ;  nor  by  reason  that  any  further 
proceeding,  notice,  sale,  deed  or  return  has  been  or  shall  be  had  or 
made  by  less  than  the  whole  number  of  executors  or  administrators 
petitioning ;  nor  by  reason  of  any  irregularity  in  any  matter  or  pro- 
ceeding after  the  presenting  of  any  petition,  and  the  giving  notice  of 
the  order  to  show  cause  why  the  authority  or  direction  applied  for 
should  not  be  granted,  and  before  the  order  confirming  such  sale;  pro- 
vided, that  nothing  in  this  act  contained  shall  be  construed  to  affect,  in 
any  manner,  any  suit  or  proceeding  already  commenced  for  the  recov- 
ery of  any  lands,  or  the  proceeds  thereof,  sold  under  or  by  virtue  of 
any  order  of  a  Surrogate  s  Court.  • 

Sec.  4.  This  act  shall  not  be  construed  as  authorizing  any  surrogate, 
or  officer  performing  the  duties  of  the  office  of  surrogate,  to  make  any 
order  for  the  sale  of  the  real  property  of  a  deceased  person,  or  to  con- 
firm any  such  sale,  unless,  upon  a  due  examination,  he  shall  be  satisfied 
that  the  provisions  of  said  title  have  been  complied  with  as  if  this  act 
had  not  been  passed.(5) 

OF  THE  AUTHORITY  OP  AN  ADMINISTRATOR  WITH  THE  WILL  ANNEXED 

OYER  THE  REAL  E3TATE  OF  THE  DECEASED. 

It  has  been  a  matter  of  question  whether  an  administrator  with  the 
will  annexed  has  authority  to  sell  real  estate  under  a  power  granted  by 
the  will  to  the  executor.  By  section  22,  (2  B.  S.  72,)  as  has  heretofore 
appeared, (0  in  all  cases  where  letters  of  administration  with  the  will 
annexed  shall  be  granted,  the  will  of  the  deceased  shall  be  observed 
and  performed ;  and  the  administrators,  with  such  will,  shall  have  the 
rights  and  powers,  and  be  subject  to  the  same  duties  as  if  they  had  been 
named  executors  in  such  will.  In  Conklin  v.  EgertorCs  administra- 
ior,{xi)  it  was  held  by  the  Supreme  Court,  (Cowen,  J.,)  upon  an  elaborate 
discussion  of  the  law  on  this  subject,  that,  notwithstanding  this  pro- 
vision, a  power  to  an  executor  to  sell  and  dispose  of  real  estate  granted 
by  a  will,  and  to  divide  the  proceeds  among  devisees  to  whom  the 
estate  was  given  by  a  previous  clause  of  the  same  will,  cannot,  after  the 
death  of  the  executor,  be  executed  by  an  administrator  cum  testajnenio 
annexo.  On  a  writ  of  error  in  the  case,(v)  the  Court  of  Errors  affirmed 
the  judgment  of  the  Supreme  Court,  but  on  another  ground,  and  de- 
clined to  express  an  opinion  upon  the  point  thus  decided.    In  Domimck 

{a)  S.  L.  I860,  eh.  82 ;  3  R.  S.  (5th  od.)  192-3.        (i)  Ante,  pp.  260,  396. 

(tt)  21  Wend.  430.  (v)  JSgtrkm'a  admJry.  CofMm^  25  Wend.  224. 
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V.  Michael^{w)  however,  the  Superior  Court  of  the  dty  of  New  York 
expressly  determined  that  a  power  given  by  will  to  executors,  to  sell 
the  real  estate  of  the  testator,  if  not  executed  by  the  executors  during 
their  lifetime,  does  not  vest  in,  and  cannot  be  executed  by  the  admin- 
istrator with  the  will  annexed ;  that  the  common  law  powers  of  an  ad- 
ministrator with  the  will  annexed  have  not  been  altered  by  the  Revised 
Statutes  so  as  to  enable  him  to  execute  such  a  power,  and  that  the 
legislature,  by  the  section  of  the  Bevised  Statutes  above  recited,  in- 
tended that  an  administrator  with  the  will  annexed  should  succeed 
merely  to  the  rights,  powers  and  duties  of  the  executors  in  relation  to 
the  real  estate  ;  not  that  he  should  exercise  any  power  over  the  real  estate. 
In  Le  Fort  and  others  v.  DelaJUM^{x)  where  the  defendant,  who  was 
an  administrator  with  the  will  annexed,  according  to  the  allegations 
of  the  bill,  assumed  to  act  as  trustee  of  the  real  estate  under  the  will, 
it  was  held,  that  whether  the  defendant,  being  merely  the  administra- 
tor in  the  place  of  the  executors,  could  righ&ully  claim  to  be  trustee 
of  the  real  estate  or  not ;  yet,  the  complainants  were  at  liberty  to  con- 
sider him  in  possession  as  their  trustee,  instead  of  regarding  him  as  a 
mere  wrongdoer  or  trespasser ;  and  upon  charges  of  neglecting  his  duty 
as  trustee,  such  as  were  contained  in  the  bill,  that  they  had  a  right  to 
iisk  for  his'removal  and  the  appointment  of  aproper  trustee  in  his  place. 
Where  it  was  doubtful  whether  the  administrator  with  the  will  an- 
nexed was  authorized  to  execute  a  trust  power  given  to  a  person  who 
was  also  named  in  the  will  as  executor,  but  who  refused  to  accept  the 
'  trust,  the  court  appointed  such  administrator  trustee,  and  directed  him 
to  execute  the  conveyance  of  the  property,  under  the  power  in  trust, 
both  as  administrator  and  as  trustee.(y) 

OF  THE  CONFIRMATION  BY  THB  SUPREME  COURT  OF  SALES  OR  CONVEY- 
ANCES OF  THB  REAL  ESTATE  OF  DECEASED  PERSONS  FOR  THE  PAY- 
MENT OF  THEIR  DEBTS,  MADE  UNDER  ORDERS  OF  SURROGATES,  WHERE 
IRREGULARITIES  HAVE  OCCURRED  IN  THE  PROCEEDINGS. 

The  title  of  the  Bevised  Statutes  relating  to  the  sale  of  the  real  estate 
of  deceased  persons  for  the  payment  of  their  debts,  provides  as  follows : 

Sec.  78.  [Sec.  71.]  Wherever  a  sale  of  any  real  estate  has  heretofore 
been  made  by  virtue  of  an  order  of  the  Court  of  Probates  or  of  any 
surrogate,  and  a  conveyance  executed  in  pursuance  thereof,  but  with- 
out the  concurrence  of  any  discreet  person  besides  the  executor  or  ad- 
ministrator as  heretofore  required  by  law,  and  wherever  any  convey- 
ance has  been  executed  or  shall  be  executed  in  pursuance  of  such  sale, 
without  setting  forth  at  large  the  order  of  the  surrogate  directing  such 
Rule  or  the  order  confirming  the  same,  the  said  irregularities  may  be 
rectified  and  the  sales  confirmed  by  the  Supreme  Court  of  the  state. 

Sec.  74.  [Sec.  62.]  Upon  any  application  to  the  Supreme  Court  for 
confirmation  of  such  sales,  it  shall  direct  a  reference  to  examine  and 
report  touching  the  proceedings  on  such  sale,  and  whether  any  heirs 
or  devisees  of  the  real  estate  sold,  or  persons  claiming  under  them, 
reside  within  this  state. 

{w)  4  Sand£  Snperior  Ct  Rep.  374  (s)  2  Edw.  Cb.  Rep.  32. 

(y)  Dt  FeysUr  r.  Ckndemmff,  9  Paige,  296. 
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Sec.  75.  [Sec  88.]  Upon  the  coming  in  of  the  report,  notice  shall  be 
published  for  eight  weeks  saccessiyelj  in  the  state  paper,  of  such  report 
odng  filed,  and  requiring  all  persons  interested  to  appear  before  the 
chancellor,  at  such  time  and  place  as  be  shall  have  directed,  to  show 
cause  why  such  ^e  and  conyeyance  should  not  be  confirmed. 

Sea  76.  [Sec.  64.]  If  it  appears  by  the  report,  that  any  heirs  or  de- 
visees of  the  real  estate  sold,  or  any  person  claiming  under  them,  reside 
within  this  state,  then  a  copy  of  such  notice  shall  be  served  on  such 
heirs  or  devisees,  or  persons  daunin^  under  them,  either  personally  or 
by  leaving  the  same  at  their  usual  dwelling  place,  in  case  of  their  ab- 
sence, at  least  fourteen  days  before  the  time  appointed  for  such  hearing. 

Sec.  77.  [Sec.  65.]  If  upon  the  hearing  of  such  application,  and  the 
examination  of  the  proceeding,  it  shall  appear  to  the  satisfoction  of  the 
Supreme  Court  that  the  said  sale  was  made  fiurly,  and  in  good  fidth, 
it  ^lall  make  such  order  for  confirming  the  sale  and  conveyance,  as  it 
shall  deem  equitable,  and  such  sale  and  conveyance  shall  fit)m  that 
time  be  confinned  and  valid,  according  to  the  terms  of  the  order.(2) 

Under  these  provisions  of  the  statute,  in  a  case  in  the  late  Court  of 
Chancery,(a)  where,  upon  an  application  to  confirm  a  sale  of  real  estate, 
had  under  an  irregular  order  of  a  surrogate,  it  appeared  Ij^at  at  the 
time  the  order  for  sale  was  made,  there  was  personal  estate  in  the  hands 
of  the  administratrix  more  than  sufficient  to  pay  all  the  debts  of  the 
intestate,  and  there  was  no  evidence  that  any  part  of  the  personal  estate, 
or  of  the  proceeds  of  the  sale  of  the  real  estate,  ever  came  to  the  hands  . 
of  the  heirs  at  law,  it  was  held  that  the  assignee  of  the  purchaser  was 
not  entitled  to  an  order  confirming  the  sale,  although  the  latter  pur- 
chased the  estate  at  the  sde  in  good  faith,  without  notice  of  the  fraud 
committed  by  the  administratrix,  and  it  was  considered  that  the  appli- 
cation to  the  chancellor,  under  the  statute,  to  confirm  a  sale  under  an 
irregular  and  illegal  order  of  a  sarrogate,  proceeds  upon  the  ground 
that  the  sale  was  imauthorized,  and  that  the  legal  title  remains  in  the 
heirs  at  law ;  and,  where  the  equities  of  the  parties  are  equal^  they  will 
be  left  to  their  legal  rights. 

But  in  a  recent  case(i)  it  was  determined  that  the  provisions  of  the 
statute  refer  expressly  and  exclusively  to  the  sale,  that  the  inquiry 
enjoined  by  the  statute  relates  to  the  conduct  of  the  executor  or  admin- 
istrator at  the  time  of  the  sale,  and  cannot  be  extended  to  his  previous 
acts,  and  that  the  investigation  under  the  statute  (independently  of  the 
question  of  jurisdiction)  should  be  limited  to  tiie  fairness  and  good  fiuth 
of  the  sale.  And  the  case  above  quoted,  so  far  as  it  goes  to  sanction 
an  inquiry  into  the  regularity  and  propriety  of  the  proceedings  before 
the  surrogate  anterior  to  the  order  for  a  sale,  and  whether  such  order 
was  warranted  by  the  facts,  was  overruled.  Upon  the  point  whether 
the  question  as  to  the  jurisdiction  of  the  surrogate  could  be  involved 
in  the  proceedings  under  the  statute,  no  decision  was  arrived  at;  but  it 
was  determined  that  inasmuch  as  in  that  case  the  main  object  was  to 
remedy  a  defect  in  the  deed,  and  as  the  inquiry  is  limited  to  the  fair- 
ness and  good  faith  of  the  sale,  the  parties  should  not  be  precluded  by 
the  decree  from  subsequently  contesting  other  matters, 

(«)  2  B.  S.  110-11 ;  3  R.  S.  (6th  ed.)  198-9.       (a)  In  (he  Matter  ofB^rUup,  3  Ftdge,  306. 
(b)  Boitwiek  t.  AIMns,  3  Comst  63. 
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CHAPTER  XIV. 

OF  PROCEEDINGS  FOR  THE  REVOCATION  OF  PROBATES,  AND  FOR  THE 
REMOVAL  OP  EXECUTORS ;  FOR  COMPELLING  EXECUTORS  TO  GIVE 
SECURITY,  AND  ADMINISTRATORS  TO  GIVE  NEW  SURETIES,  WHERE 
THOSE  ALREADY  PROVIDED  ARE  INSUFFICIENT,  OR  DESIRE  TO  BE 
RELEASED. 

It  was  seen,  in  a  precedine  portion  of  this  work,  in  connection  with 
the  subject  of  the  inventory ,(a)  that  the  surrogate  may  issue  a  revoca- 
tion of  the  letters  testamentary  or  of  administration,  granted  to  any 
executor  or  jadministrator,  if  he  neglect  or  refuse,  after  summons,  to 
return  an  inventory  within  the  time  and  in  the  manner  prescribed  by 
law ;  and  the  proceedings  and  practice  on  such  revocation  were  there 
described  in  detail.  It  was  also  seen(6)  that  the  payment  of  legacies 
may  be  enforced  by  the  surrogate,  in  the  same  manner  as  the  return  of 
the  inventory ;  that  obedience  by  an  executor  or  administrator  to  a 
surrogate's  order  to  render  an  account,(c)  may  be  enforced  in  the  man- 
ner directed  to  compel  the  return  of  an  inventory ;  that  in  case  of  dis- 
obedience, the  same  proceedings  may  be  had  to  attach  the  party  so 
disobeying,  and  to  discharge  him ;  and  that  the  like  revocation  of  the 
letters  granted  to  him  may  be  made,  in  case  of  the  party's  absconding 
or  concealing  himseli^  so  that  the  order  cannot  be  personally  served, 
or  of  his  neglecting  to  render  an  account  within  thirty  days  after  being 
committed ;  and  that,  whenever  an  absent  or  non-resident  executor  or 
administrator  shall  have  been  duly  cited  to  appear  and  account  before 
the  surrogate,  and  such  executor  or  administrator  shall,  without  show- 
ing reasonable  cause,  neglect  or  reftise  to  appear,  in  pursuance  of  said 
citation,  the  surrogate  issuing  .such  citation  may,  m  his  discretion, 
thereupon  revoke  the  letters  testamentary  or  letters  of  administration 
before  granted  to  such  executor  or  administrator.(rf)  The  other  cases 
in  whicn  the  authority  of  an  executor  or  administrator  may  be  revoked, 
and  the  practice  on  such  revocation,  remain  to  be  treated  o£ 

It  may  here  properly  be  stated  that  the  surrogate  has  no  jurisdiction 
to  accept  the  resignation  of  an  executor  or  administrator,  or  to  revoke 
his  letters  testamentary  or  of  administration,  or  to  remove  him  from 
his  trust,  except  in  the  special  cases  provided  for  by  law.  Where  an 
administrator  resigned  his  trust  to  the  surfogate  and  executed  a  paper 
renouncing  the  administration  for  the  reason  that  he  was  about  to  re- 
move from  the  village  in  which  he  resided,  and  found  it  inconvenient 
to  act  further  as  administrator,  and  the  surrogate  accepted  his  resigna- 
tion and  revoked  his  letters  of  administration,  and  appointed  another 
administrator,  it  was  considered  that  the  surrogate  had  no  authority  to 
revoke  the  first  letters  of  administration,  that  the  first  administrator  was 
still  the  lawful  administrator  of  the  goods  of  the  deceased,  that,  being 
so,  the  office  was  filled  when  the  second  letters  of  administration  were 
issued,  and  that  the  surrogate  had  no  authority  or  jurisdiction  to  grant 
such  second  letters  of  administration.(0) 


(a)  Ante,  pp.  280,  285-6.  (b)  Ante,  pp.  438,  463. 

(c)  Ante,  pp.  482,  491-2.  (<0  Ante,  pp.  482|  491-2. 

FUnn  Y.  Cfme,  4  Denio^  84. 
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When  executors  take  a  power  to  sell  real  estate  in  order  that  the 
proceeds  may  be  appropriated  by  them  in  the  discharge  of  the  duties 
ordinarily  devolvea  upon  them,  such  as  to  pay  debts,  or  to  make  any 
appropriation  in  such  a  manner  that  the  proceeds  may  be  considered 
as  assets,  a  tribunal  not  intrusted  with  jurisdiction  over  the  settlement 
of  the  estates  of  deceased  persons  cannot  interfere  to  remove  the  exec* 
utors  for  any  cause,  and  to  substitute  others  in  their  places.  But  when 
their  duties  as  executors  have  terminated,  and  they  have  become  simply 
trustees,  the  power  conferred  by  the  Revised  Statutes(/)  upon  courts 
of  ec|[uitv  to  compel  the  resignation  of  a  trustee,  and  to  appoint  another 
in  his  place,  is  applicable,  and  may  be  exercised.  Accordingly,  where 
executors  were,  by  the  will  of  the  testator,  appointed  trustees,  and  aa 
such  were  vested  wifli  a  power  of  sale  of  certain  real  estate,  and  the 
surviving  executor  and  trustee  resigned  his  trust,  and  another  trustee 
was  substituted  in  his  place  by  the  court,  it  was  held  that  such  ap- 
pointment of  a  new  trustee  was  valid,  and  that  the  new  trustee  had 
all  the  power  with  respect  to  the  sale  of  the  real  estate  which  was  con- 
ferred oy  the  will  upon  the  executors  and  trustees  therein  named.(^) 

OF  PROCEEDINGS  FOR  THE  RBVQOATION  OP  THE  PROBATE  OP  A  WILL  ON 

ALLEGATIONS 

Proceedings  for  the  revocation  of  the  probate  of  a  will,  on  allega- 
tions of  any  of  the  next  of  kin  of  the  deceased  against  the  validity  of 
the  will,  or  the  competency  of  the  proof  thereof,  thereby  destroying 
the  authority  of  the  executor,  come  first  in  order  under  this  head.(A) 
The  following  sections  of  the  1st  title  of  the  6th  chapter  of  the  2d  part 
of  the  Revised  Statutes  provide  for  the  investigation,  and  prescribe  the 
proceedings  to  be  had  for  the  purpose  of  such  revocation. 

Sec.  80.  Notwithstanding  a  will  of  personal  property  may  have  been 
admitted  to  probate,  any  of  the  next  of  kin  to  the  testator  may,  at  any 


(/)  The  provisions  referred  to  are  aa  follows : 

Sec.  88.  [Sec.  69.1  Upon  the  petition  of  any  trustee,  the  Supreme  Court  may  accept  his 
resignation,  and  discharge  him  from  the  trust,  under  such  regulations  as  shall  be  established 
by  Uie  court  for  that  purpose,  and  upon  such  terms  as  the  rights  and  interests  of  the  per- 
sons interested  in  the  execution  of  the  trust,  may  require. 

Sec.  89.  [Sec.  70.]  Upon  the  petition  or  biU  of  any  person  interested  in  the  execution  of 
a  trust,  and  under  such  regulations  as  for  that  purpose  shall  be  established,  the  Supreme 
Court  may  remove  any  trustee  who  shall  have  violated  or  threatened  to  violate  his  trust,  or 
who  shall  be  insolvent,  or  whose  insolvency  shall  be  apprehended,  or  who  for  any  other 
cause  shall  be  deemed  an  unsuitable  person  to  execute  the  trust 

Sec.  90.  [Sec  71.]  The  Supreme  Court  shall  have  AiU  power  to  appoint  a  new  trustee  in 
place  of  a  trustee  resigned  or  removed ;  and  when,  in  consequence  of  such  resignation  or 
removal,  there  shall  be  no  acting  trustee,  the  court  in  its  discretion  may  appoint  new  tnis* 
tees,  or  cause  the  trust  to  be  executed  by  one  of  its  officers  under  its  direction. 

Sec.  91.  [Sec.  72.1  The  three  last  sections  shall  extend  only  to  cases  of  express  trusts.  1 
R,  S.  730-1 ;  3  R.  S.  (5th  ed.)  22. 

(g)  LeggeU  v.  Hunter,  25  Barb.  Sup.  Ct.  Rep.  81.  See,  also,  Jn  the  MaUer  of  Van  Wyds^  I 
Barb.  Ch.  Rep.  565. 

{h)  Where  there  is  an  appeal  from  the  decision  of  the  surrogate,  admitting  the  will  to 
probate,  and  the  circuit  judge  reverses  the  decision  of  the  surrogate,  upon  a  question  of  fact, 
and  a  feigned  issue  is  made  up  and  determined  against  the  validity  of  the  will,  or  against 
the  competency  of  the  proof  thereof,  by  section  60,  (2  R.  S.  67  ;  3  R.  S.,  5th  ed.,  151,)  the 
surrogate  annuls  and  revokes  the  record  or  probate  of  the  will,  if  any  shall  have  beto  made; 
but  a  revocation  on  this  g^und  can  more  conveniently  be  considered  in  connection  with  the 
subject  of  appeals  from  l£e  ordera  and  decrees  of  surrogates. 
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time  within  one  year  after  such  probate,  contest  the  same,  or  the  valid- 
ity of  such  will,  in  the  manner  herein  provided.(t) 

Sec.  81.  For  that  purpose,  such  relative  shall  nle  in  the  office  of  the 
surrogate  by  whom  the  will  was  proved,  his  allegations,  in  writing, 
against  the  validity  of  such  will,  or  against  the  competency  of  the 
proof  thereof. 

Sec.  32.  Upon  the  filing  of  such  allegations,  the  surrogate  shall  issue 
a  citation  to  the  executors  who  shall  have  taken  upon  them  the  execu- 
tion of  such  will,  or  to  the  administrators  with  such  will  annexed,  and 
to  all  the  legatees  named  in  such  will,  residing  in  this  state,  or  to  their 
guardians,  if  any  of  them  be  minors,  or  their  personal  representatives, 
if  any  of  them  be  dead ;  requiring  them  to  appear  before  him,  on  some 
day  to  be  therein  specified,  not  less  than  thirty,  and  not  more  than 
sixty  days  from  the  date  thereof,  at  his  office,  to  show  cause  why  the 
probate  of  such  will  should  not  be  revoked. 

Sec.  88.  After  the  service  of  the  citation,  such  executor  or  adminis- 
trator shairsuspend  all  proceedings  in  relation  to  the  estate  of  the  tes- 
tator, except  the  collection  and  recovery  of  moneys,  and  the  payment 
of  debts,  until  a  decision  shall  be  had  on  such  allegations.(y) 

Sec.  34.  At  the  time  appointed  for  showing  cause,  and  at  such  other 
times  thereafter  as  the  surrogate  may  appoint,  upon  due  proof  being 
made  of  the  personal  service  of  such  citation,  upon  every  person  named 
therein,  at  least  fourteen  days  before  the  time  appointed  for  showing 
cause,  the  surrogate  shall  proceed  to  hear  the  proora  of  the  parties.  If 
any  legatees  named  in  the  will  so  contested  shall  be  minors,  and  have 
no  gu£u*dians,  he  shall  appoint  guardians  to  take  care  of  their  interests 
in  the  controversy. 

Sec.  85.  If,  upon  hearing  the  proofs  of  the  parties,  the  surrogate  shall 
decide  that  such  will  is,  for  any  reason,  invalid,  or  that  it  is  not  suffi- 
ciently proved  to  have  been  the  last  will  and  testament  of  the  testator, 
he  shall  annul  and  revoke  the  probate  thereof;  if  otherwise,  he  shall 
confirm  such  probate.  Appeals  from  such  decisions  may  be  made  in 
the  manner,  within  the  time,  and  with  the  eSect  prescribed  by  law. 

Sec.  36.  Upou  any  such  hearing  before  the  surrogate,  the  deposi- 
tions of  witnesses,  taken  on  the  first  proof  of  the  will,  who  may  be 
dead,  insane,  or  out  of  the  state,  may  be  received  in  evidence. 

Sec.  87.  Whenever  any  surrogate  shall  annul  and  revoke  the  probate 
of  any  will  of  personal  property,  as  herein  provided,  he  shall  enter  such 
revocation  in  nis  records,  and  attest  the  same ;  and  shall  cause  notice 
thereof  to  be  immediately  served  on  the  executors  therein  named,  or 
upon  the  administrators  with  such  will  annexed,  and  to  be  published 
for  three  weeks  in  a  newspaper  printed  in  his  county,  if  there  be  one : 
the  expense  of  which  publication  shall  be  taxed  as  a  part  of  the  costs 
of  tlie  proceedings. 

Sec.  38.  Upon  such  notice  being  served  upon  such  executor  or  ad- 
ministrator, his  powers  and  authority  shall  cease,  and  he  shall  account 
to  the  representatives  of  the  deceased  person,  whose  alleged  will  waa 
contested,  for  all  moneys  and  effects  received;  but  such  executor  or 
administrator  shall  not  be  liable  for  any  act  done  in  good  faith,  pre- 

(i)  2  R.  S.  61 ;  3  R.  S.  (5th  ed.)  U2.  O)  2  R.  a  62;  3.R.  S.  (5th  ed.)  142. 
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yious  to  the  service  of  the  citation,  nor  for  any  act  so  done  in  the  ool* 
lection  of  moneySi  or  the  payment  of  debts,  after  the  service  of  the 
citation,  and  previous  to  the  service  of  the  notice  of  revocation. 

Sec.  89.  The  surrogate's  fees  and  expenses  shall  be  paid  by  the  partv 
contesting  the  validity  of  the  will,  or  tne  probate  thereoj^  in  case  such 
will  or  probate  be  confirmed ;  and  in  case  such  probate  be  revoked,  the 
party  who  shall  have  resisted  such  revocation,  may  be  required  by  the 
surrogate  to  pay  the  costs  and  expenses  of  the  proceedings  either  per- 
sonally, or  out  of  the  property  of  the  deceased.  In  all  cases,  sucb  pay- 
ment may  be  enforced  by  process  of  attachment.(A:^ 

These  provisions  call  for  few  other  comments  tnan  such  as  mav  be 
necessary,  intelligibly  to  prefer  the  reader  to  the  forms  and  precedentB 
for  the  practice  under  them  to  be  found  in  the  Appendix. 

It  is  to  be  observed  that,  by  the  30th  section,  the  right  to  contest  the 
probate,  or  the  validity  of  the  will,  is  given  to  the  next  of  kin  only, 
and  that,  strictly,  by  the  words  of  the  section,  the  widow  is  excluded, 
she  not  being  one  of  the  next  of  kin  to  the  testator.  But  the  widow  is 
clearly  within  the  spirit  and  equity  of  these  provisions,  and  would, 
beyond  all  doubt,  be  held  entitled  to  take  proceedings  imder  them. 

The  allegations  are  not  required  to  be  under  oam,  nor  is  the  party 
obliged  to  state  in  them  anything  more  than  his  objections  against  tl:^ 
validity  of  the  will  or  the  competency  of  the  j)roof  thereof  But  by 
the  82d  section,  the  surrogate  is  to  issue  a  citation  to  the  executors  of 
the  will,  or  to  the  administrators  with  the  will  annexed,  and  to  all  the 
legatees  named  in  the  will,  residing  in  this  state,  or  to  their  guardiana, 
if  any  of  them  be  minors,  or  their  personal  representatives,  if  any  of 
them  be  dead,  requiring  them  to  appear  and  show  cause  why  the  pro- 
bate should  not  be  revoked.  The  names  of  the  executors  of  die  will, 
or  of  the  administrators  with  the  will  annexed,  will  appear  by  the  rec- 
ords in  the  surrogate's  office,  and  in  many  cases  the  names  of  the  lega- 
tees may  be  ascertained  by  an  inspection  of  the  record  of  the  will,  but 
even  in  respect  to  the  names  of  the  legatees,  the  surrogate  may  not 
always  be  able  to  obtain  from  the  records  tiie  requisite  information,  as 
where  the  bequest  is  to  certain  persons  whose  names  are  not  given,  but 
who  are  designated  by  the  terms  "children,"  "  issue,"  or  otherwise,  and 
in  scarcely  any  case  can  he  learn  positively  from  sources  in  his  office, 
whether  the  legatees  are  of  full  age,  or  minors,  and  if  minors,  whether 
they  have  guardians,  and  the  names  of  such  guardians,  or  whether  any 
of  them  has  died,  and  if  so,  the  names  of  his  personal  representatives, 
if  any,  or  where  the  legatees,  or  such  guardians,  or  such  personal  rep- 
resentatives reside.  It  is  submitted,  therefore,  that  a  statement  of  these 
particulars  should  be  included  in  or  should  accompany  the  allegations^ 
to  enable  the  surrogate  to  issue  the  citation  correctly.  [For  forms  of 
allegations,  see  Appendix,  No.  98.] 

On  Uling  the  allegation,  the  citation  issues.  An  order  must  be  en- 
tered in  the  surrogate's  minutes  for  issuing  the  sama  [For  forms  of 
the  order  and  of  the  citation,  see  Appendix,  No.  99.] 

At  the  time  appointed  for  showing  cause,  there  should  be  an  inspec- 
tion of  the  will  and  an  examination  as  to  the  residence  of  the  legatees, 

(A)  2  R.  a  63 ;  3  B.  S.  (6th  ed.)  148. 
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and  as  to  the  other  &cts  respeotdDg  them  specified  in  the  82d  section, 
so  that  it  may  be  ascertainea  whether  the  citation  has  been  directed  to 
and  served  upon  all  the  persons  named  in  that  section.  It  will,  per- 
haps, prove  useful  to  have  the  appearances  of  the  parties  who  attend 
on  the  return  of  the  citation,  and  the  defaults  of  those  who  fail  to  at- 
tend, duly  noted  and  entered.  K  any  of  the  legatees  are  minors,  hav- 
ing no  general  guardians  in  this  state,  proof  should  be  taken  of  the  due 
service  of  the  citation  upon  them,  and  a  special  guardian  should  be  ap- 
pointed. If  any  of  the  infant  legatees  nave  a  general  guardian  ap- 
Kointed  by  the  will  in  question,  the  practice  is  to  serve  the  citation  on 
oth  the  infant  and  such  guardian,  and  on  the  return  of  the  citation  the  . 
surrogate  will  decide  as  to  the  appointment  of  a  guardian  ad  litem. 
The  practice  heretofore  prescribed  lor  bringing  minors  into  court,  on 
the  settlement  of  an  account  of  an  executor  or  administrator,(Z)  may 
safely  be  used  in  the  present  proceeding.  The  directions  there  given, 
and  the  forms  there  referred  to,  may  easily  be  applied  and  adapted  to 
this  case. 

The  proof  of  the  service  of  the  citation  required  by  the  84th  section 
will  be  by  afl&davit ;  and,  on  such  proof  being  furnished,  and  after  the 
appointment  of  guardians  for  the  minors,  if  the  same  be  necessary,  the 
examination  into  the  allegations,  and  the  validity  of  the  will,  and  the 
competency  of  the  proof  thereof,  is  entered  upon.  Upon  the  hearing 
on  the  allegations  before  the  surrogate,  it  is  not  sufficient  for  the  exec* 
utors  or  legatees,  in  the  first  instance,  in  answer  to  the  citation  to 
"  show  cause  why  the  probate  of  the  will  should  not  be  revoked,"  to 
present  the  probate  of  the  will  as  prima  facie  evidence  of  its  validity. 
Though  the  probate  is  generally  conclusive  as  to  the  validity  of  the 
will,  It  is  of  no  force  in  a  proceeding  instituted  directly  to  impeach  the 
probate  itself.  If  the  allegations  are  sufficiently  broad  to  question  the 
validity  of  the  will,  and  the  competency  of  the  proof,  the  executors  or 
parties  interested  against  the  allegations  must  prove  the  will,  de  novo, 
oy  original  proof;  and  none  of  the  depositions  taken  on  the  first  proof 
can  be  received  in  evidence,  except  in  the  precise  cases  pointed  out  by 
the  above  86th  section  of  the  statute — ^where  the  witness  is  dead,  in- 
sane, or  out  of  the  state.(m)  The  party  filing  the  allegations  will  prob- 
ably not  be  permitted  to  bring  testimony  as  to  any  other  objections 
against  the  will,  or  the  probate  thereof,  than  those  specified  in  the  alle- 
gations. 

Under  sec.  57,  2  E.  S.  80,  the  testimony  taken  by  the  surrogate  must 
be  reduced  to  writing,  and  entered  by  him  in  a  proper  book,  to  be  pro- 
vided and  preserved  as  part  of  the  books  of  his  office.  It  is  commonly 
recorded  in  the  book  of  current  daily  minutes. 

If  the  surrogate  decide,  upon  the  evidence,  that  the  will  is  for  any 
reason  invalid,  or  that  it  is  not  sufficiently  proved,  he  annuls  and  re- 
vokes the  probate  thereof  Such  revocation  must,  by  the  87th  section, 
be  entered  by  the  surrogate  in  his  records,  and  attested  by  him,  and 
notice  thereof  must  be  served  and  published  as  therein  provided ;  and, 
by  the  89th  section,  the  party  who  shall  have  resisted  such  revocation 


s 


h  See  antey  p.  506. 

m)  Collier  y.  IdUy's  eaE.V«,  1  Bradf.  Sarr.  Rep.  94. 
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may  be  required  b;  the  surrogate  to  pay  the  costs  and  expenses  of  the 
proceedings,  either  personally  or  out  oi  the  property  of  the  deoeaaedf 
and  such  payment  may  be  enforced  by  process  of  attachment.  [For 
form  of  the  order  of  revocation,  requiring,  also,  the  payment  of  the 
fees  and  expenses,  see  Appendix,  No.  100.] 

If  the  surrogate  decide  that  the  allegations  have  not  been  sustained, 
and  that  the  will  is  valid  and  sufficiently  proved^  he  makes  an  order 
dismissing  the  allegations  and  confirming  the  probate,  and  directing 
the  party  who  contested  the  valitoy  of  the  wiU  or  the  probate,  to  pay 
the  lees  and  expenses  of  the  proceedings.  According  to  the  39th  sec- 
tion, the  order  may  require  such  payment,  or,  in  defiiult  thereof,  allow 
an  attachment  to  issue  against  the  party.  [For  form  of  the  order,  see 
Appendix,  No.  101.] 

In  case  the  order  provide  for  enforcing  the  payment  of  the  fees  and 
eaqpenses  by  attachment,  uoon  proof  of  persontu  service  of  the  order, 
and  of  the  bill  of  fees  and  expenses,  and  demand,  and  of  de&ult  in 
payment,  an  attachment  will  issue.  The  proceedings  on  such  attach- 
ment will  be  governed  by  the  provisions  of  the  Revised  Statutes  rela- 
ting to  attachment8,(n)  heretofore  particularly  referred  to  in  connection 
with  the  subjects  of  the  jurisdiction  and  powers  of  surrogates,  and  of 
the  inventory.  [For  forms  of  proof  on  which  an  attachment  may 
issue,  order  for  issuing  attachment  and  attachment,  see  Appendix,  No. 
102.]  Similar  proceedings  are  to  be  had  to  enforce  the  payment  c^  the 
costs  and  expenses  of  the  proceedings,  in  case  the  probate  be  revoked, 
if  the  surrogate  direct  the  party  resisting  such  revocation  to  pay  the 
same,  either  personally  or  out  of  the  estate,  and  allow  an  attachment 
to  issue.(o) 

OF  PROCEEDINGS  FOR  THE  REMOVAL  OF  AN  EXECUTOR  WHO  IS  LEGALLY 
INCOMPETENT.  AND  TO  COMPEL  AN  EXECUTOR,  WHOSE  CIRCUMSTAK- 
CES  ARE  SO  PRECARIOUS  AS  NOT  TO  AFFORD  ADEQUATE  8BCURITT 
FOR  HIS  DUE  ADMINISTRATION  OF  THE  ESTATE,  TO  GIVE  SECURITY, 
OR  TO  REMOVE  HIM  FOR  WANT  OF  SECURITY. 

Bv  the  18th  section  of  the  2d  title  of  the  6th  chapter  of  the  2d  part 
of  the  Revised  Statutes,  if,  after  letters  testamentary  shall  have  been 

f  ranted  to  any  person  named  as  executor  in  any  will,  complaint  shall 
e  made  to  the  surrogate  of  the  county  in  which  such  letters  were 
granted,  by  any  person  interested  in  the  estate  of  the  deceased,  that  the 
person  so  appointed  executor  has  become  incompetent  by  law  to  serve 
as  such,  or  that  his  circumstances  are  so  precarious  as  not  to  afford  ad- 
equate security  for  his  due  administration  of  the  estate,  or  that  he  has 
removed,  or  is  about  to  remove,  from  this  state,  the  surrogate  shall 
proceed  to  inquire  into  such  complaint.(^) 

By  section  19,  such  surrogate  shall  thereupon  issue  a  citation  to  the 
person  complained  of,  requiring  him  to  appear  before  such  surrogate, 
at  a  day  and  place  therein  to  be  specified,  to  show  cause  why  he  should 
not  be  superseded;  which  citation  shall  be  personally  served  on  the 

(n)  2  R.  S.  636.    Sm  ante,  p.  34;  S.  L.  1837,  636;  2  R.  S.  223;  3  R  &  (6th  cd.)  367. 
(o)  With  respect  to  the  effect  of  an  appeal  from  the  sarrogate'a  dedaioii  upon  aDegatkoik 
M6  Mason  y.  JoneSf  2  Bnd£  Surr.  Rep.  181,  326. 
(p)  2  R.  a  72 ;  3  R.  S.  (6th  ed.)  166^7. 
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person  to  whom  it  may  be  directed,  at  least  six  days  before  the  return 
thereof,  if  he  be  in  the  county ;  and,  if  he  shall  hiave  absconded  from 
such  county,  it  may  be  served  by  leaving  it  at  his  place  of  residence. 

By  the  61st  section  of  the  act  of  16th  May,  1887,  concerning  the 
proof  of  wills,  &c.,  whenever  the  surrogate  shall  issue  a  citation  to  any 
administrator,  executor  or  guardian,  requiring  him  to  show  cause  why 
he  should  not  be  removed  from  office,  the  surrogate  shall  have  power 
to  enter  an  order  enjoining  such  executor,  administrator,  or  guardian, 
from  further  acting  m  the  premises  until  the  matter  in  controversy 
shall  be  disposed  of.(;) 

By  the  20th  section  of  the  above  mentioned  title  of  the  Revised  Stat- 
utes, upon  due  proof  of  the  service  of  such  citation,  the  surrogate  shall 
proceed  at  the  day  appointed,  or  on  sach  other  day  as  he  shall  appoint, 
to  hear  the  proofs  and  allegations  of  the  parties ;  and,  if  it  appear  that 
the  circumstances  of  the  person  so  appomted  are  precarious,  as  afore- 
said, or  that  such  person  has  removed,  or  is  about  to  remove,  from  this 
state,  he  shall  require  such  person  to  give  bond,  with  sureties,  like 
those  required  by  law  of  administrators,  within  a  reasonable  time,  not 
exceeding  five  days,(r) 

By  section  21,  if  such  person  neglect  to  give  such  bond,  or  if  it  ap- 
pear that  he  is  legally  incompetent  to  serve  as  executor,  the  surrogate 
shall,  by  order,  supersede  the  letters  testamentary  so  issued  to  such 
person,  whose  authority  and  rights  as  an  executor  shall  thereupon 
cease ;  and  if  there  be  no  acting  executor  of  such  will,  the  surrogate 
shall  grant  letters  of  administration  with  the  will  annexed,  of  the  assets 
of  the  deceased  left  unadministered,  as  provided  in  this  title. 

The  complaint  to  the  surro^te,  under  the  above  quoted  18th  sec- 
tion, should  be  presented  in  writing,  and  should  be  in  the  shape  of  a 
petition,  praying  a  citation  under  the  succeeding  19th  section.  It  is 
supposed  that,  by  the  words  of  the  18th  section,  the  surrogate  may 
issue  the  citation  to  the  executor  to  show  cause  upon  a  mere  state- 
ment of  a  complaint  against  him,  and  leave  the  party  to  bring  forward 
the  particulars  of  his  charges  on  the  return  day  of  the  citation ;  and 
that  the  inquiry,  referred  to  in  the  last  clause  of  the  section,  is  one 
which  is  to  take  place  on  the  hearing  of  the  matter,  after  the  executor 
ha3  been  duly  cited,  and  not  on  the  issuing  of  the  citation.  The  peti- 
tion, however,  should  state  such  particulars,  as  to  the  situation  and 
value  of  the  estate  of  the  decedent,  and  the  pecuniary  circumstances  of 
the  executor,  as,  prima  faci^  to  render  it  probable  that  the  estate  of  the 
testator  will  not  oe  safe  in  the  hands  of  the  executor.  The  petition 
will  not  be  sufficient  when  the  petitioner  only  states  therein,  generally, 
in  the  langiu^e  of  the  Bevised  IStatutes,  that,  according  to  his  informa* 
tion  and  belief,  the  circumstances  of  the  executor  are  so  precarious  as^ 
not  to  afford  adequate  security  for  the  due  administration  of  the  es- 
tate.(«)  And,  at  any  rate,  if  the  party  desire  to  have  the  executor  en- 
joined pursuant  to  the  above  quoted  provision  of  the  law  of  1837,  he 
shotdd  set  forth  fully,  in  his  petition,  the  facts  on  which  he  founds  his 
complaint  against  the  executor,  and  should  make  out  at  least  a  prima 

(q)  a  L.  1837,  635 ;  3  R  S.  (6th  ed)  366,  gM.  15.    B^anU,^  29. 

(r)  2  R.  a  72;  3  B.  &  (6th  ed.)  167.  («)  (M^rooe  Y.Bdrtor^  11  Paig«^  261. 
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fade  case  for  bis  removal,  or  for  requiriiig  him  to  give  aecoritj.  The 
petitioD,  in  such  case,  should  contain  a  prayer  for  Uie  proper  order  en- 
joining the  executor,  and  should  also  be  under  oath.  [For  form  of  the 
petition,  see  Appendix,  No.  103.] 

On  filing  the  petition  with  the  surrogate,  the  citation  iasiies.  An 
order  for  issuing  the  same  must  be  entered  in  the  minutes.  [For  fonns 
of  the  order  and  of  the  citation,  see  Appendix,  No.  104.] 

Before  granting  the  order  restraining  the  executor,  if  the  same  be 
asked  for,  the  surrogate  may  recjuire  otner  evidence  besides  that  fur- 
nished by  the  petition.  Such  evidence  may  be  presented  by  the  affida- 
vits of  persons  acquainted  with  the  circumstances  of  the  case,  substan- 
tiating the  charges  in  the  petition.  If  the  petition  and  such  evidence, 
if  required,  be  deemed  sufficient  by  the  surrogate  to  authorize  him  to 
enjoin  the  executor,  he  will  make  an  order  accordingly.  [For  form  of 
such  order,  see  Appendix,  No.  105.]  The  order  must  be  served  on  the 
executor. 

A  copy  of  the  petition  should  be  served  on  the  executor  at  the  same 
time  with  the  service  of  the  citation,  as  otherwise  the  executor,  on  the 
return  day  of  the  citation,  will  be  entitled  to  an  adjournment  to  enable 
him  to  inform  himself  of  the  complaint  on  which  the  proceedings  are 
founded. 

On  the  return  day  of  the  citation,  if  the  executor  fail  to  appear,  on 
proof  of  due  service  of  the  citation  upon  him,  the  matter  will  be  heard 
ex.  parte,  and  the  surrogate  will  make  the  proper  order  in  the  case  upon 
the  complaint  and  evidence  furnished  by  the  petitioner.  The  surrogate 
should  give  to  the  executor  an  opportunity  to  put  in  a  sworn  answer 
to  the  petition.(^)  K  both  parties  appear,  issue  may  be  joined  as  to  the 
interests  of  the  petitioner  in  the  estate,  or  as  to  the  competency  of  the 
executor,  or  the  adequacy  of  his  circumstances,  as  security  for  his  due 
administration  of  the  estate,  or  the  fact  of  his  removal  or  intention  to 
remove  from  this  state,  and  witnesses  may  be  examined  on  either  side 
as  in  other  cases. 

A  very  small  interest,  it  is  presumed,  will  be  sufficient  to  sustain  the 
proceedings  on  the  part  of  the  petitioner.  Any  person  interested  in  tbe 
estate  of  a  testator,  may  apply  to  the  surrogate  for  an  order,  requiring 
the  executor  to  show  cause  why  he  should  not  be  superseded,  on  the 
ground  that  his  circumstances  are  so  precarious  as  not  to  afford  ade- 
quate security  for  the  due  administration  of  the  estate.  And  an  appa- 
rent interest,  positively  sworn  to,  will  be  sufficient  to  justify  the  order; 
and  the  validity  of  the  claim  of  the  petitioner  will  not  be  tried  on  such 
an  application.  A  mere  allegation  of  irresponsibility,  however,  is  not 
enough  to  compel  an  executor  to  give  security ;  if  the  allegation  be 
denied,  ihe  charges  must  be  proved.(<) 

Where  the  executor,  on  the  return  of  the  citation,  answers  the  peti- 
tion and  denies  the  allegations  therein,  upon  oath,  the  petitioner  must 
produce  proof  to  establish  the  truth  of  such  allegations ;  and  if  he  fail 
to  do  so,  his  petition  should  be  dismissed.    Ana  the  surrogate  cannot 


!■ 


i)  CoUgrove  y.  fforUmj  11  PaigOi  261. 

Q  CoUereU  y.  Broekf  1  Bradf.  Snrr.  Bep.  148. 
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require  the  executor  to  prove  his  responsibility,  before  any  doubt  is 
raised  as  to  such  responsibility,  by  prooi  introduced  by  the  petitioner.(w) 

With  reference  to  compelling  the  executor  to  furnish  security,  the 
chancellor,  in  Jddndeville,  eocecuior,  Jkc,  v,  MandeviUe^iy)  which  was  an 
appeal  by  an  executor  from  a  decree  of  a  surrogate  ordering  him  to  give 
security,  has  given  the  following  comprehensive  exposition  of  the  pro- 
vision of  the  statutes  now  under  consideration,  and  laid  down  the  rule 
to  be  observed  in  respect  to  requiring  security  of  executors  on  the 
ground  of  the  inadequacy  of  their  circumstances.     He  says: 

^'  I  think  the  surrogate  erred,  in  this  case,  in  supposing  that  the  cir- 
cumstances of  the  appellant  were  so  precarious  as  not  to  afford  adequate 
security  for  his  due  administration  of  the  estate  of  the  decedent,  accord- 
ing  to  the  true  construction  of  the  provision  of  the  Revised  Statutes 
under  which  this  proceeding  was  instituted.  (2  B.  S.  72,  sec.  18.)  It 
certainly  could  not  have  been  the  intention  of  the  legislature  to  prohi- 
bit the  granting  of  letters  testamentary  to  anv  executors  except  such  as 
are  possessed  of  property  of  their  own,  to  the  full  value  of  the  estate 
which  the  testator  has  authorized  and  appointed  them  to  administer; 
or  that  an  executor  should  be  superseded  in  his  trust,  or  required  to  find 
security,  whenever  his  propertv  was  reduced  below  that  of  the  dece- 
dent. Such  a  construction  of  the  statute  would  render  it  almost  impos- 
sible for  a  man  of  a  large  property  to  select  an  executor  who  would  be 
both  able  and  willing  to  assume  the  execution  of  the  trust  The  obvi- 
ous meaning  of  the  statu  e  is,  that  an  executor  ma^  be  required  to  give 
security  whenever  the  surrogate  is  satisfied  that  his  circumstances  are 
SHch  as  to  render  it  doubtful  whether  the  property  will  be  safe  in  his 
handS)  to  be  disposed  of,  or  administered,  as  directed  by  the  will." 

The  statute  is  applicable  to  .the  case  of  an  executor  who  has  not  suf- 
ficient property,  exclusive  of  the  contingent  interest  of  his  wife,  in  .the 
proceeas  of  the  real  estate  of  the  testator,  to  pay  his  debts.(t^)  In  de- 
termining the  question  whether  or  not  the  executor  is  in  such  precari- 
ous circumstances  as  to  make  it  proper  to  require  security,  the  propor- 
tion of  the  estate  belonging  to  the  executor  by  the  provisions  of  the  will, 
may  be  taken  into  consideration  in  estimating  the  executor's  pecuniary 
means — regard  also  being  had  to  the  extent  of  the  claims  existing 
against  the  estate.(a;) 

If  the  evidence  in  the  case  do  not  show  an  interest  in  the  petitioner 
to  entitle  him  to  demand  security  of  the  executor,  or  that  the  executor 
is  incompetent,  or  that  his  circumstances  are  precarious,  or  that  he  has 
removed  or  is  about  to  remove  from  this  state,  the  complaint  will 
be  dismissed,  and  the  order  of  injunction  vacated,  and  the  petitioner 
should  be  ordered  to  pay  the  fees  and  expenses  of  the  proceeding,  and 
the  executor's  costs.  Such  payment,  if  ordered,  may  be  enforced  by 
attachment 

K  it  be  shown  that  the  executor  has  become  legally  incompetent, 
according  to  the  provisions  of  the  section  of  the  statute  prescribing  the 
qualifications  of  executors,  hereinbefore  given  in  connection  with  the 
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tt)  CdUgrow  y.  HarUm^  11  Paige,  261.  (v)  S  Paige,  475. 

w)  Bolmea  y.  Cook,  2  Barb  Ch.  Rep.  426. 
;x)  OoUartU  y.  Brock^  1  Brad£  Sorr.  Rep.  148. 
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sabjcct  of  granting  letters  te8tamentarjr,(y)  then  an  order  must  be  made 
by  the  surrogate,  which  must  be  entered  in  his  minutes,  superseding 
the  letters  testamentary  issued  to  such  executor.  The  surrogate  can- 
not take  a  bond  in  such  a  case. 

Nor  can  the  surrogate  supersede  the  letters  testamentary  where  the 
case  made  out  against  the  executor,  though  one  of  flagrant  misconduct^ 
still  did  not  show  the  executor  to  be  incompetent,  but  was  one,  the 
remedy  for  which  is  by  requiring  the  executor  to  give  security.  Where 
the  complaint  against  the  executor  is  that  he  is  incompetent  by  reason 
of  improvidence;  immoral  conduct^(s)  negligence,  or  aouse  of  nis  trust 
will  not  sustain  the  charge.  The  executor  may  be  ordinarily  careful 
and  prudent  in  business,  and  he  may  be  quite  capable,  if  he  were  well 
disposed,  of  managing  the  estate  discreetly  and  safely.  In  a  case  of 
negligence  or  abuse  of  trust,  the  utmost  that  can  be  said  is  that  the 
executor  has  misbehaved  himself  in  his  trust;  but  the  jurisdiction  to 
make  the  order  removing  him  from  his  office,  does  not  attach  upon 
such  a  state  of  things  alone.  If  he  was  possessed  of  such  general  quali- 
ties of  mind  and  conduct  as  to  render  him  fit  to  be  entrusted  wiw  the 
office  for  which  the  testator  selected  him,  but  has,  nevertheless,  mis- 
managed the  trust,  he  is  to  be  proceeded  against  for  such  mismanage- 
ment, instead  of  being  declared  moompetent  for  improvidence.(a) 

An  executor,  who  is  a  gambler,  may,  however,  without  doubt,  be 
removed  on  the  ground  of  improvidence,(6)  and  for  a  stronger  reason 
than  that  which  denies  him  letters  of  aaministration,  because,  as  ex- 
ecutor, he  does  not  give  security. 

If  it  appear  that  the  circumstances  of  the  executor  are  so  precarious 
as  not  to  affi^rd  adequate  security  for  his  due  administration  of  the  es- 
tate, or  that  he  has  removed,  or  is  about  to  remove,  from  this  state, 
then  the  order  will  be  that  the  executor  give  bond  with,  sureties  like 
those  required  by  the  law  of  administrators,  within  a  certain  time,  not 
exceeding  five  days.    [For  form  of  the  order,  see  Appendix,  No.  106.] 

If  the  executor  propose  to  comply  with  the  order  to  give  security, 
then  the  same  proceedings  are  to  be  had  to  fix  the  penaltvof  the  bond, 
and  to  ascertain  the  sufficiency  of  the  sureties,  as  those  heretofore  de- 
scribed in  these  pages,  on  application  for  administration  in  cases  of  in- 
testacy .(c)  The  statute  does  not  fix  the  amount  of  the  security  to  be 
given  by  an  executor  who  is  irresponsible,  except  that  it  cannot  be 
less  than  twice  the  value  of  the  personal  estate.  But  where  the  pro- 
ceeds of  real  estate  may  come  into  the  hands  of  an  executor,  by  virtue 
of  his  trust,  for  the  benefit  of  others,  security  in  double  the  amount  of 
such  proceeds  is  not  unreasonable,  when  the  executor  has  beoome  in- 
solvent, unless  the  amount  which  is  to  come  to  his  hands  is  very  larse. 
In  that  case,  security  to  a  limited  amount  beyond  the  funds  to  be  admin- 
istered, should  be  deemed  sufficient.((2) 

(y)  See  ante,  p.  214;  2  B.  &  69;  3  B.  S.  (5th  ed.)  154,  KC-  3. 

is)  See  Ooope  y.  Lowerrtj  1  Barb.  Oh.  Bep.  45. 
a)  Emerson  agst.  Bowers^  4  Eem.  449.    See  the  qaestion  of  the  oompetencT-  of  execoton 
and  adminiatratore  ooDsidered,  in  connection  with  the  subject  of  granting  letters  testamentaix 
and  letters  of  administration,  ante»  pp.  214-15,  230,  240-1. 
(6)  McMdfum  agst  Harrison^  2  Seld.  443.  (e)  See  on^  pp.  242,  246. 

{d)  SobMS  T.  Cfook,  2  Barb.  Oh.  Bep.  426,  429. 
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The  statute  directs  that  the  bond  shall  be  like  those  required  bj  law 
from  administrators.  The  bond,  therefore,  must  be  taken  in  the  name 
of  the  peo[de ;  and  conditioned  that  the  executor  shall  faithfully  exe- 
cute the  trust  reposed  in  him  as  such,  and  that  he  will  obey  all  orders 
of  the  surrogate  touching  the  administration  of  the  estate  committed  to 
him.  It  is  a  bond  for  the  benefit  of  every  person  interested  in  the  estate 
of  the  testator,  and  not  merely  tor  the  benefit  of  the  distributees,  upon 
whose  application  the  surrogate  directs  security  to  be  given.  Indeed, 
if  taken  only  in  a  sum  sufficient  to  cover  the  mterest  of  the  petitioner 

Xn  whose  application  the  order  for  security  was  obtained,  it  will  not 
rd  him  adequate  protection ;  for  the  whole  amount  recovered  against 
the  sureties  would  have  to  be  distributed  among  all  those  who  had  suf- 
fered by  the  executor's  mal-administration  of  the  funds.(c) 

If  the  executor  neglect  to  give  the  proper  bond  within  the  time  lim- 
ited by  the  order,"  then  a  decree  will  be  made  by  the  surrogate  super- 


deceased.  It  is  presumed  that,  where  the  executor  unduly  resists  the 
application  to  have  him  removed,  or  to  compel  him  to  give  security, 
such  feed  and  expenses  and  costs  may  be  charged  upon  him  personally. 

OP  PROCEEDINGS  TO  COMPEL  AN  ADMINISTRATOR,  WHOSE  SURETIES  ARE 
INSUFFICIENT,  TO  GIVE  FURTHER  SURETIES,  OR,  FOR  WANT  OF  SUCH 
FURTHER  SURETIES,  TO  REMOVE  HIM  FROM  HIS  TRUST. 

By  the  25th  section  of  the  Law  of  1837,  when  any  person  interested 
in  the  estate  of  the  deceased,  shall  discover  that  the  sureties  of  any  ad- 
ministrator are  becoming  insolvent,  that  they  have  removed,  or  are 
about  to  remove  from  this  state,  or  that  for  any  other  cause  they  are 
insufficient,  such  person  may  make  application  to  the  surrogate  who 
granted  the  letters  of  admimstration  for  relief.(/) 

By  section  26,  if  the  surrogate  shall  receive  satisfactory  evidence 
that  the  matter  req^uires  investigation,  he  shall  issue  a  citation  to  such 
administrator^  requiring  him  to  appear  before  such  surrogate,  at  a  time 
and  place  to  be  therein  specified,  to  show  cause  why  he  should  not  give 
further  sureties,  or  be  supersedea  in  the  administration ;  which  citation 
shall  be  served  personalty  on  the  administrator,  at  least  six  days  before 
the  return  day  thereof;  or,  if  he  shall  have  absconded,  or  cannot  be 
found,  it  may  be  served  by  leaving  a  copy  at  his  last  place  of  residence. 

The  application  for  relief  under  the  25th  section,  should  be  under 
oath,  ana  should  state  fully  the  fSacts  as  to  the  insolvency  of  the  sure- 
ties of  the  administrator,  or  as  to  their  removal  from  this  state,  or  as  to 
any  other  supposed  cause  of  their  insufficiency,  so  as  to  furnish  com- 
petent evidence  to  the  surrogate  that  the  matter  requires  investigation : 
and  if  such  facts  are  not  within  the  knowledge  of  the  party,  he,  should 
accompany  his  petition  with  the  affidavits  of  other  persons  acquainted 
with  the  circumstances.  Unless  there  be  proof  of  the  necessity  for  the 
proceedings,  the  surrogate  cannot  issue  the  citation.    The  prayer  of 

<e)  Holmes  y.  Oook,  2  Barb.  Gh.  Rep.  426,  429. 
^)  a  L.  1837,  629;  3  R.  S.  (6th  ed.)  163. 


648  PROCEEDINGS  BY  SURETIES  TOR  RELIEF. 

the  petition  will  be  for  relief,  poisoant  to  the  statute ;  and  if  the  party 
desire  to  have  the  administrator  enjoined,  pursuant  to  the  61st  section 
above  quoted  of  the  Law  of  1837,  he  shoiud  include  a  prayer  for  an 
order  so  enjoining  the  administrator,  in  his  petition.  [For  form  of  the 
petition,  see  Appendix,  No.  108.] 

If  the  surrogate  be  satisfied  that  the  matter  requires  investigation,  he 
issues  the  citation ;  and  if  an  order  enjoining  the  administrator  is  asked 
for,  and  the  case  is  a  proper  one  for  such  order,  he  allows  the  same. 
[For  form  of  the  order  for  issuing  the  citation,  and  form  of  the  citation, 
see  Appendix,  No.  109.]  The  form  of  the  order  of  injunction  will  be 
similar  to  that  in  the  last  preceding  case.  [See  Appendix,  No.  105.] 
The  citation  must  be  served  according  to  the  provisions  of  the  26th 
section  above  quoted. 

By  the  27th  section,  on  the  return  of  the  citation,  or  at  such  other 
time  as  the  surrogate  shall  appoint,  he  shall  proceed  to  hear  the  proofi 
and  allegations  of  the  parties ;  and  if  it  shall  satisfactorily  appear  that 
the  sureties  are,  for  anv  cause,  insufficient,  the  surrogate  may  make  an 
order  requiring  such  aaminisj;rator  to  give  further  sureties,  in  the  usual 
form,  within  a  reasonable  time,  not  exceeding  five  days.(^)  [For  form 
of  the  order  requiring  further  sureties,  see  Appendix,  No.  110.] 

By  the  28th  section,  if  such  administrator  neglect  to  give  further 
sureties,  to  the  satisfaction  of  the  surrogate,  within  the  time  prescribed^ 
the  surrogate  shall,  by  order,  revoke  the  letters  of  administration  issued 
to  such  administrator^  whose  authority  and  rights  as  an  administrator 
shall  thereupon  cease.  [For  form  of  the  order  revoking  the  letters  of 
administration,  see  Appendix,  No.  111.] 

The  reader  will  find  the  remarks  above  made,  with  reference  to  the 
payment  of  fees  and  costs,  on  proceedings  to  compel  an  executor  to 
give  security,  or  to  remove  him  from  his  trust,  applicable,  to  a  certain 
extent,  to  proceedings  under  the  Sections  which  have  now  been  con- 
sidereo. 

OP  PROCEEDINGS  BY  A  SURETY  OF  AN  ADMINISTRATOR,  TO  BE  RELEASED 
FROM  RESPONSIBILITY  FOB  THE  FUTURE  ACTS  OR  DEFAULTS  OP  THE 
ADMINISTRATOR,  AND  TO  COMPEL  SUCH  ADMINISTRATOR  TO  GIVE 
NEW  SURETIES,  AND,  FOR  WANT  OF  NEW  SURETIES,  TO  REMOVE  HIM 
PROM  HIS  TRUST. 

By  the  29th  section  of  the  Law  of  1837,  when  either  or  all  of  the 
sureties  of  any  administrator  shall  desire  to  be  released  from  responsi- 
bility, on  account  of  the  future  acts  or  de&ult  of  such  administrator, 
they  may  make  application  to  the  surrogate  who  granted  letters  of 
administration,  for  relie£(A)  [For  form  of  the  application  under  this 
provision,  see  Appendix,  No,  112.] 

By  the  80th  section,  the  surrogate  shall  thereupon  issue  a  citation  to 
such  administrator,  requiring  him  to  appear  before  such  surrogate,  at 
a  time  and  place  to  be  therein  specified,  and  give  new  sureties,  in  the 
usual  form,  for  the  &ithful  discharge  of  his  duties ;  which  citation  shall 
be  served  in  the  manner  prescribed  by  the  26th  section  of  this  act.(i) 
[For  form  of  the  order  for  issuing  the  citation,  and  form  of  the  citation 
under  this  provision,  see  Appendix,  No.  113.] 

(^)  &  L.  1837,  529 ;  3  R.  S.  (5th  ed.)  163.     (A)  S.  L.  1837,  629;  3  R.  a  (5th  ed.)  163. 
(»)  a  L.  1837,  629;  3  R.  a  (6th  ed.)  163-4. 
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By  section  81,  if  such  administrator  shall  give  new  sureties  to  the 
satisfaction  of  the  surrogate,  the  surrogate  may  thereupon  make  ah 
order  that  the  surety  or  sureties  who  applied  for  relief  in  the  premises, 
shall  not  be  liable  on  their  bond  for  any  subsequent  act,  default,  or  mis- 
conduct of  such  administrator.(y) 

[For  form  of  the  order  releasing  the  sureties,  see  Appendix,  No.  114.] 
By  section  82,  if  such  administrator  neglect  to  give  new  sureties  to 
the  satis&ction  of  the  surrogate,  on  the  return  of  the  citation,  or  within 
such  reasonable  time  as  the  surrogate  shall  allow,  not  exceeding  five 
days,  the  surrogate  shall,  by  order,  revoke  the  letters  of  administration 
issued  to  such  administrator,  whose  authority  and  rights  as  an  adminis- 
trator shall  thereupon  cease.(i) 

[For  forms  of  the  orders  under  this  section,  see  Appendix,  No.  115.] 
Bj  section  88  of  the  Law  of  1837,  in  all  cases  in  which  letters  of  ad- 
ministration shall  have  been  granted  to  more  than  one  person,  and  the 
surrogate  granting  the  same  shall  have  revoked  the  same,  in  pursuance 
of  the  previous  provisions  of  this  act,  (A  as  to  part  only  of  such  admin- 
istrators, the  person  or  persons  whose  letters  nave  not  been  revoked, 
shall  have  the  further  administration  of  the  respective  estates  subse- 
<^uent  to  such  revocation.  Any  suit  brought  previous  to  such  revoca- 
tion, may  be  continued  the  same  as  if  no  sucn  revocation  had  taken 
place.  In  all  other  cases  of  revocation,  as  aforesaid,  the  surrogate  shall 
grant  administration  of  the  goods,  chattels  and  credits  not  administered, 
in  the  manner  prescribed  by  law.(m) 

OF  THE  REVOCATION  OP  LETTERS  FOR  FALSE  REPRESENTATIONS  MADE 

WHEN  ISSUED. 

By  section  84,  whenever  it  shall  appear  to  the  surrogate  that  letters 
of  administration  or  letters  of  guardianship  have  been  granted  on  or  by 
reason  of  false  representations  made  by  the  person  to  whom  the  same 
were  granted ;  and  also  whenever  it  shall  appear  that  an  administrator 
or  guardian  has  become  incompetent  by  law  to  act  as  such,  by  reason 
of  drunkenness,  improvidence,  or  want  of  understanding,  the  surrogate 
shall  have  power  to  revoke  such  letters.  And  in  case  a  woman  marries 
after  being  appointed  an  executrix,  administratrix,  or  guardian,  the  sur- 
rogate, on  the  application  of  any  person  interested,  shall  have  power  to 
revoke  such  appointment.(n) 

It  would  seem,  that  where  letters  of  administration  are  ^nted  on  a 
mistake  of  facts,  that  this  mav  be  brought  within  the  spirit  of  misrep- 
resentation, by  reason  of  which  the  surrogate  could  revoke  them  under 
this  provision.(o) 

And  independently  of  the  statute  of  1837,  the  surrogate  is  author- 
ized to  call  in  and  revoke  letters  of  administration  which  have  been 
irregularly  and  improperly  obtained,  upon  a  false  suggestion  of  a  mat- 
ter of  &ct,  and  witaout  due  notice  to  the  party  rightfully  entitled  to 
the  administration.(^) 

ij)  S.  L.  1837,  630 ;  3  R.  S.  (5th  ed.)  164.  (k)  S.  L.  1837,  630 ;  3  R.  S.  (6th  ed.)  164. 

^  These  are  the  provisions  of  the  sections,  numbered  from  35  to  33,  above  given. 
m)  S.  L.  1837, 530 ;  3  R  S.  (5th  ed.)  164.  (n)  a  L.  1837,  530 ;  3  R.  a  (5th  ed.)  164. 

o)  Perky  v.  Sanda,  3  Edw.  Cb.  Rep.  325. 
p)  Proctor  T.  Wanwakerf  I  Barb.  Ch.  Rep.  302,  308,  and  cases  oitod. 
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Proceedings  for  the  rerocatioa  of  letten  testamentary,  or  of  adminis- 
Iration,  under  this  section,  will  be  similar  in  all  respects  to  those  above 
described  for  superseding  the  letters  testamentary  issued  to  an  executor 
on  the  ffrounid  of  the  incompetency  of  such  executor,  and  the  £;>rms 
there  r^rred  to  may  easily  be  adapted  to  such  proceedings. 

OF  BBQUIEIVa  AN  EXEGUTOB  OB  ADMINISTBATOB  TO  6IYB  mCBBASKD 

SECUBITY. 

By  sectioa  35,  whenever  it  shall  appear  that  the  penalty  of  the  bond 
taken  from  an  executor,  administrator,  or  guardian,  is  inadequate  in 
amount,  the  surrogate  shall  have  power  to  make  an  order  requiring 
him  to  give  additional  security  for  the  faithful  performance  of  his  duty 
B8  such  executor,  administrator,  or  guardian;  and,  in  case  of  non-com- 
pliance with  such  order,  the  surrogate  may  revoke  the  letters  granted 
to  hinL(;) 

The  proceedings  to  compel  an  executor  or  administrator  to  give  ad- 
ditional security  under  this  section,  and,  in  case  of  non-compliance,  to 
remove  him  fkom  his  trust,  will  be  similar  to  those  above  described  for 
compelling  an  administrator  to  give  new  sureties  where  his  present 
sureties  are  insufficient;  and  simUar  forms  may  be  used  to  those  th^e 
referred  to. 

OF  ACCOUinS  TO  BE  BBNDEBED  BY  EXECUTOBS  OB  ADMINISTBATOBS  WHO 
HAVE  BEEN  SUPBBSBDBD,  OB  WHOSE  LETTEBS  HAVE  BEEN  BEVOKBD. 

By  section  68,  article  three,  title  three,  chapter  six,  part  two  of  the 
Bevised  Statutes,  whenever  the  authority  of  an  executor  or  adminis- 
trator shall  cease,  or  be  revoked  or  superseded  for  any  reason,  he  may 
be  cited  to  account  before  a  surrogate,  at  the  instance  of  the  person 
succeeding  to  the  administration  of  the  same  estate,  in  like  manner  as 
hereinbefore  provided  for  a  creditor.(r) 

By  sectton  69,  in  every  such  case  the  executor  or  administrator  may 
cite  the  person  succeeding  to  the  administpation  of  the  same  estate,  to 
attend  an  account  and  settlement  of  his  proceedings  before  the  surro- 
gate, by  giving  suck  reasonable  notice  as  the  surrogate  shall  direct, 
and  b^  serving  and  publishing,  in  the  manner  hereinbefore  provided, 
a  citation  to  creditors  and  otners ;  and  such  settlement  and  account 
shall  have  the  like  effect  in  all  respects  as  in  the  case  of  a  settlement 
at  the  instance  of  a  creditor. 

By  the  86th  section  of  the  Law  of  1887,(«)  the  surrogate  shall  have 
the  same  jurisdiction  in  requiring  any  administrator  whose  letters  have 
been  revoked,  as  hereinbefore  provided,  to  render  an  account  of  his 
proceedings,  as  is  conferred  by  the  third  article  of  title  three,  chapter 
six,  of  the  second  part  of  the  Bevised  Statutes.  The  new  administra- 
tor shall,  within  a  reasonable  time,  or,  in  case  of  his  neglect,  the  other 
person  mentioned  in  such  article  may  make  application  for  such  ac- 
count; and  such  application  may  be  made  at  any  time  after  the  revo- 
cation  of  the  letters  as  aforesaid. 

The  proceedings  for  compelling  an  executor  or  administrator  who 
has  been  removed  to  account,  and  for  the  settlement  of  his  accounts, 

(9)  a  L.  1837,  530,-  3  B.  a  (5th  ed.)  164.      (r)  2  B.  a  95;  3  B.  a  (5th  ed.)  181-1 
^)  a  L.  1832,  631{  3  B.  a  (5th  ed.)  182. 
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will  be  similar  to  those  described  in  the  previous  chapter  of  this  work, 
OD  the  rendering  and  settling  of  the  accounts  of  executors  and  admin< 
istrators*  The  surrogate  will  usually  direct  the  same  number  of  days' 
notice  of  the  settlement  of  the  account  to  be  giyen  to  the  newly  ap- 
ix>inted  executor  or  administrator,  under  the  above  quoted  69th  sec- 
tion, as  is  required  to  be  given  to  parties  in  interest  residing  in  the 
county.  Such  direction  may  be  included  in  the  order  for  the  issuing 
of  the  citation.  With  the  exception  of  this  particular,  in  all  other  re- 
spects the  proceedings  wiU  be  like  those  above  referred  to. 


CHAPTER  XV. 

OF  COSTS  AND  FEES  IN  THE  SURROGATE'S  COURT,  AND  OP  THE  LIA- 
BILITY OF  EXECUTORS  AND  ADMINISTRATORS  TO  THE  PAYMENT 
OF  COSTS. 

OF  COSTS  AND  FEES  IN  THE  SURROGATES'  COURTS. 

Previous  to  the  Revised  Statutes,  it  was  not  the  practice  of  the  Sur- 
rogates' Courts  to  give  costs  in  &vor  of  one  party  against  another  in 
testamentary  matters.  Costs  are  ^ven  by  the  ecclesiastical  courts  in 
England,  in  such  cases,  both  in  onginal  suits  and  on  appeals ;  but  it 
seems  that  such  a  practice  was  never  adopted  in  this  state.(a) 

By  the  Bevised  Statutes,  as  has  been  seen  at  a  previous  {)ace  of  this 
work,  in  connection  with  tke  subject  of  the  powers  and  jurisdiction  of 
surrogates,(&)  in  all  cases  of  contest  before  a  Surrogate  s  Court,  such 
court  may  award  costs  to  the  party  in  the  judgment  of  the  court  enti- 
tled thereto,  to  be  paid  either  by  the  other  party  personally,  or  out  of 
the  estate  which  shall  be  the  subject  of  such  conlroversy.  Under  this 
provision,  costs  were  allowed  and  taxed  at  the  rate  fixed  for  similar  ser- 
vices  in  the  Court  of  Chancery,  although  such  rate  or  any  other  was  not 
prescribed  by  the  statute. 

By  the  70th  section  of  the  act  of  the  16th  May,  1887,  "  concerning 
the  proof  of  wills,"  &;c.,  as  has  also  heretofore  been  seen,  it  was  pro- 
vided that  in  all  cases  whete  the  surrogate  is  authorized  by  law  to 
award  costs,  he  shall  tax  the  costs  at  the  same  rate  allowed  for  similar 
services  in  the  Courts  of  Common  Pleas.(c^  At  the  time  of  the  passage 
of  the  last  mentioned  act,  the  provisions  or  the  statute  declaring  the  rate 
to  be  allowed  for  the  services  referred  to  in  the  Courts  of  Common  Pleas, 
could,  without  difficulty,  be  applied  to  the  allowance  of  costs  in  the 
Surrogate's  Court.  Those  provisions  were  repealed  by  the  act  "con- 
cerning costs,"  &c.,  passed  14th  May,  1840,((2)  and  there  are  now 
scarcely  any  provisions  of  the  statutes  distinctly  applicable  to  allow- 
ances K>r  services  in  the  Courts  of  Common  Pleas,  similar  to  those  ren- 

(a)  See  3  Paige,  185 ;  6  Oowen,  "719;  1  Bradf.  Snrr.  Rep.  37. 

(b)  2  R.  S.  223 ;   3  R.  &  (5th  ed.)  367,  sea  26  [sea  10].    AnUf  p.  39. 
:c)  8.  h.  1837,  536;  3  R  &  (5th  ed.)  367 ;  Ante,  p.  39. 
d)  a  L.  1840|  pp.  326-7,  sec.  40. 
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doied  in  the  Surrogates'  Courts,  nor  anj  othenrise  fixing  the  rate  of 
taxation  of  costs  in  the  Sorrogates'  Courts. 

At  the  present  time,  hj  the  operation  of  the  conslitotion  and  the 
Code,  the  Coort  of  Chancery  and  the  Coorts  of  Common  Pleas  are  no 
longer  in  existence,  and  the  costs  of  proceedings  to  judgment,  except 
on  appeals,  are  the  same  in  all  courts  of  reconl.(«) 

It  has  been  determined,  however,  that  costs  are  still  to  be  taxed  in 
the  Surrogates'  Courts  at  the  same  rates  as  were  allowed  for  similar 
services  in  the  Courts  of  Common  Pleas  in  the  year  1837.(/) 

In  the  Surrogates'  Courts,  there  are  not  any  stated  terms.  In  a  case 
of  contest,  attorneys'  or  proctors'  fees  can  be  taxed  only  as  for  a  single 
trial,  except  for  services  in  relation  to  motions  or  interlocutory  pro- 
ceedings. A  charge  for  copies  of  the  depositions,  or  minutes  of  the 
evidence  taken  by  the  attorney  or  proctor  in  the  course  of  the  trial,  is 
not  taxable.(/) 

It  will  be  observed  that  the  provision  above  quoted  from  the  Re- 
vised Statutes  allows  costs  in  the  Surrogates'  Courts  *^  in  all  cases  of 
contest."  This  is  construed  to  prohibit  such  allowance  in  any  other 
cases.  The  power  to  allow  costs  at  all  depends  upon  the  statute,  and 
is  to  be  limited  to  the  cases  there  specified.  In  the  ordinary  proceed- 
ings in  the  Surrogate's  Courts  there  being  no  contest,  no  costs  are  allow- 
able. 

The  surrogate  awards  costs  upon  the  principles  which  govern  courts 
of  ecfuitj  in  similar  cases.  There  has  repeateoly  been  occasion,  in  dis- 
cussing the  various  proceedings  in  the  Surrogate's  Court  treated  of  in 
this  work,  to  point  out  cases  in  which  it  was  considered  that  one  or 
the  other  party,  or  the  estate,  should  be  charged  with  costs;  and,  in 
the  precedents  of  orders  to  be  found  in  the  Appendix,  provision  will 
frequently  be  found  for  compelling  payment  of  the  costs  of  the  con- 
troversy. 

The  surrogate  is  not  authorized  to  decree  the  payment  of  costs  out 
of  the  estate  of  the  decedent  in  the  hands  of  his  personal  representa- 
tives, to  the  exclusion  of  their  commissions  for  receiving  and  paying 
out  moneys,  if  the  amount  in  their  hands  is  not  sufficient  to  pay  both. 
But  if  it  IS  a  proper  case  to  charge  them  with  the  costs  of  the  adverse 
party,  upon  the  proceedings  before  the  surrogate,  there  should  be  a 
decree  against  them,  direcdy  and  personally,  lot  the  payment  of  such 

C08tS.(gr) 

Nor  is  the  surrogate,  upon  the  settlement  of  the  accounts  of  execu- 
tors or  administrators  before  him,  authorized  to  make  an  arbitrary 
allowance  for  services  and  counsel  fees,  to  be  paid  by  one  party  to  the 
other,  or  to  be  paid  out  of  the  estate,  without  reference  to  the  taxable 
costs  allowed  for  similar  services  in  other  court8.(^) 

Where  an  executor  or  administrator  employs  counsel  to  assist  bim  in 
arranging  his  accounts  and  carrying  on  the  proceedings  for  the  final 
settlement  of  the  accounts  before  the  surrogate,  he  will  be  personally 

M  CoQstitation,  art  xiyj  Code,  title  10. 

(/)  Western  y.  Romainet  1  Brad£  Surr.  Bep.  37;  WiOcoxr.  SmUh,  26  Barb.  SupiCt  Bepi 
316. 
(^)  Ealsey  y.  Van  Amringe^  6  Paige,  12;  WiOcox  y.  SmUk^  26  Barb.  Sup.  Ct  Rep.  316. 
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liable  to  pay  such  counsel  his  disbursements  and  for  his  services,  and 
it  is  not  competent  for  the  executor  or  administrator  to  make  an  agree- 
ment with  his  counsel,  on  which  the  latter  can  maintain  any  daim 
against  the  estate.  The  counsel  of  the  executor  or  administrator  are 
not  creditors  of  the  deceased,  nor  can  they  make  any  claim  against  bis 
estate  for  services  thus  rendered  to  the  executor  or  administrator.  And 
such  counsel,  not  being  parties  to  the.  proceedings  before  the  surrogate 
for  the  final  settlement  of  the  accounts,  cannot  have  costs  awarded  to 
them — the  statute  authorizing  the  surrogate  to  award  costs  to  parties 
only.(A) 

The  general  principle  is,  as  was  stated  in  a  previous  chapter,  that 
executors  are  entitled  to  their  costs,  in  settling  their  accounts,  so  far  as 
they  are  not  in  fault;  and  bound  to  pay  costs,  as  to  such  inquiries  in 
the  action  as  are  caused  by  their  breach  of  trust.(i)  And  a  creditor, 
calling  an  administrator  to  an  account,  cannot  recover  costs  unless  he 
obtains  a  dividend.(j')  But  where  contestants  succeed  in  their  objec- 
tions to  the  account  of  an  executor  or  administrator  before  the  surro- 
gate, they  are  entitled  to  costs  to  be  paid  out  of  the  estate  of  the  de- 
ceased,(i)  or  by  the  executor  or  administrator  personally,  as  the  surro- 
gate may  adjudge. 

It  is  stated,  by  authority,  that  by  the  policy  of  the  law  relating  to 
Surrogates'  Courts,  the  only  mode  of  enK)rcing  the  payment  of  costs 
arising  in  their  courts,  (except  in  certain  cases  where  bonds  are  directed 
to  be  taken^  is  by  process  of  attachment.(/)  Proceedings  for  compelling 
payment  of  costs,  by  attachment,  were  considered  in  the  case  of  the 
revocation  of  the  probate  of  a  will,  on  allegations  of  next  of  kin,(m) 
and  the  rules  there  laid  down,  and  the  forms  and  precedents  furnished, 
may  easily  be  applied  and  adapted  to  other  cases.  The  cases  in  which 
bonds  for  costs  are  given,  whereby  the  payment  of  such  costs  may  be 
enforced,  are  those  of  appeals  from  the  decisions  of  surrogates,  which 
remain  to  be  treated  of  hereafter,  when  the  subject  of  appeals  comes  to 
be  considered. 

It  has  been  decided  by  the  surrogate  of  the  county  of  New  York, 
and,  on  appeal,  by  the  chancellor,  that  the  provisions  of  the  statutes,(n) 
requiring  non-resident  plaintiflFs  to  file  security  for  costs,  do  not  extend 
or  apply  to  proceedings  in  the  Surrogates'  Courts,(o) 

FEES  OF  SURROGATES. 

The  fees  to  which  surrogates  are  entitled,  for  services  done  or  per- 
formed by  them,  are  prescribed  by  the  statute  passed  7th  May,  1844, 
which  will  be  found  at  large  in  the  Appendix  to  this  volume.  The 
surrogate  is  required,  upon  the  written  request  of  the  person  or  persons 
liable  to  pay  the  same,  to  procure  his  bill  for  fees  and  charges,  in  any 

Oi)  Waioox  y.  SmiOi,  26  Barb.  Sup.  Gt  Rep.  316. 

(»)  Ray  y.  Van  Hooky  9  How.  Prac.  Rep.  427.    See,  also,  CfriffUh  v.  Beecher,  10  Barb.  Sup. 
Ct.  Rep.  432. 
0*)  10  Barb.  Sup.  Ct  Rep.  432. 
(k)  J^iUcox  y.  Smiih,  26  Barb.  Sup.  Ct  Rep.  816. 

m  Kirtland's  Surrogate,  348.  (m)  See  anU^  p.  642. 

In)  2  R.  S.  619-20 ;  3  R.  S.  (5th  ed.)  910. 
(o)  See  WesierveU  y.  Gregg,  1  Barb.  Oh.  Rep.  469. 
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case  to  be  taxed  by  the  first  judge  of  the  county  courts,  or  by  some 
other  officer  authorized  to  tax  bilk  of  costs  in  the  Supreme  Ck>urt^  re- 
siding in  the  county,  upon  due  service  of  a  copy  of  suoi  bill  and  notice 
of  taxation  on  the  executor,  administrator,  or  other  person  liable  to 
pay  the  same,  at  least  six  days  before  such  taxation;  the  expenses  of 
which  taxation  must  be  paid  by  the  person  requiring  the  same.(  t>) 

OF  THE  LIABILITY  OF  BXECUT0B8  AND  ADMINISTRAT0B8  FOR  COSTS 
IN  SUITS  IN  COURTS  OTHER  THAN  SURROGATES'  COURTS. 

OF  THEIR  UABILITT  FOB  COSTS  IN  ACTIONS  BROUGHT  BT  THEIL 

The  liability  of  executors  and  administrators  for  <x)sts  in  suits  in 
courts  other  than  the  Surrogate's  Court,  is  now  to  be  considered. 
With  respect  to  such  liability,  in  actions  at  law  brought  by  executors 
or  administrators,  in  which  they  failed,  the  statute  formerly  provided 
as  follows : 

Sec.  17.  [Sec.  16.]  In  all  actions  and  proceedings  in  which  the  plain- 
tiff would  be  entitled  to  costs,  upon  a  judgment  rendered  in  his  fiivor, 
if,  after  the  appearance  of  the  defendant,  such  plaintiff  be  non-suited, 
discontinue  ms  suit,  be  non-prossed,  or  judgment  pass  against  him  on 
verdict,  demurrer,  or  otherwise;  or  in  case  a  plamtiff  recovers  judg- 
ment^ but  not  a  sufficient  sum  to  entitle  him  to  any  costs,  the  defendant 
shall  have  judgment  to  recover  against  the  plaintiff  the  full  costs  of  die 
court  in  wnich  the  action  shall  be,  which  shall  have  the  like  effect  as 
all  other  judgments. 

Sec.  18.  [Sec.  17.]  But  the  last  section  shall  not  extend  to  give  a 
defendant  costs  against  executors  or  administratois,  necessarily  prose- 
cuting in  the  right  of  their  testator  or  intestate,  unless  upon  special 
application  the  court  shall  award  costs  against  them  for  wantonly  bring- 
ing any  suit,  or  for  unnecessarily  suffering  a  non-suit  or  non-prosj  or 
for  baa  £dth  in  bringing  or  conducting  the  cause.(9) 

The  Code  of  Procedure,  as  amended  in  1851  and  1852,  abolished  these 
provisions  of  the  Bevised  Statutes,  exonerating  firom  costs  persons  who 
sue  in  a  representative  capacity,  and  placed  such  persons  upon  the 
same  footing  in  this  respect  as  other  plamtiffiu  The  provisions  in  ques- 
tion of  the  Code  regulate  the  liability  of  executors  and  administrators 
for  costs,  whether  as  plaintiff  or  defendants.  The  804th  section  de- 
clares that  costs  shall  be  allowed  of  course  to  the  plaintiff  upon  a 
recovery,  in  the  cases  specified  in  the  section ;  and  the  statute  proceeds 
toproviae: 

Sec.  805.  Costs  shall  be  allowed  of  course  to  the  defendant  in  tlie 
actions  mentioned  in  the  last  section,  unless  the  plaintiff  be  entitled  to 
costs  therein. 

A  subsequent  section  provides  as  follows : 

Sec.  817.  In  an  action  prosecuted  or  defended  by  an  executor,  ad* 
ministrator,  trustee  of  an  express  trust,  or  a  person  expressly  authorised 
by  statute,  costs  shall  be  recovered,  as  in  an  action  by  and.against  a 
person  prosecuting  or  defending  in  his  own  right ;  but  such  costs  shall 

(p)  &  L.  1843,  cb.  206,  269.  ({)  2  R.  &  615. 
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be  chargeable  only  upon,  or  collected  of,  tlie  estate,  fund,  or  party  rep- 
resented, unless  the  court  shall  direct  the  same  to  be  paid  by  the  plain- 
tiff or  defendant  personally,  for  mismanagement  or  bad  faith  in  such 
action  or  defence ;  but  this  section  shall  not  be  construed  to  allow  costs 
against  executors  or  administrators,  where  they  are  now  exempted 
therefrom,  by  section  forty-one  of  title  three,  chapter  six,  of  the  second 
part  of  the  Kevised  Statutes ;  and  whenever  any  claim  against  a  de- 
ceased person  shall  be  referred  pursuant  to  the  provisions  of  thQ^Be- 
vised  Statutes,  the  prevailing  party  shall  be  entitled  to  recover  the  fees 
of  referees  and  witnesses  and  other  necessary  disbursements;  to  be  taxed 
according  to  law.  And  the  court  may,  in  its  discretion,  in  the  cases 
mentioned  in  this  section,  require  the  plaintiff  to  give  security  for  costs. 

This  section  is  not  to  be  interpreted  as  giving  costs  against  a  plain- 
tiff only  where  the  parties  on  both  sides  are  in  a  representative  charac- 
ter, as  in  a  suit  by  an  executor  against  a  trustee,  or  the  like.  The  lan- 
guage is  disjunctive — ^it  applies  to  a  suit  either  by  or  against  an  execu- 
tor, &c.,  without  regard  to  the  character  of  the  adverse  party.  As  to 
actions  by  or  against  persons  in  their  own  right,  whether  their  suits 
were  against  executors,  or  they  were  sued  bv  executors,  the  previous 
sections  had,  in  like  manner,  defined  their  liabilities  without  reference 
to  the  character  of  their  adverse  partiea  A  plaintiff  therefore,  who 
sues  as  executor,  on  jud^ent  being  rendered  against  him,  is,  by  this 
statute,  liable  for  costs,  either  personally  or  to  l^  paid  by  the  estate, 
in  all  cases  where  one  suing  in  bis  own  right  would  pay  costs.(r) 

In  Darby  v»  CondU^{s)  the  Superior  Court  of  the  city  of  New  York 
seem  to  have  considerea  that  the  last  clause  of  this  section,  being  the 
amendment  of  1852,  will  not  warrant  the  court  in  demanding  security 
of  an  executor  or  administrator,  plaintiff,  unless  mismanagement  or 
bad  faith  can  be  imputed  to  such  plaintiff,  and  that  security  ought  not 
to  be  required  even  when  the  estate  is  insolvent,  unless  it  also  appears 
that  the  plaintiff  is  insolvent  It  may  be,  however,  that  it  was  the 
intention  of  the  legislature  to  protect  a  defendant,  as  £ir  as  security  for 
costs  would  go,  as  much  against  the  unfounded  claims  of  an  insolvent 
estate,  as  against  the  mismanagement  or  bad  faith  of  the  plaintiff. 

An  executor  or  administrator  whose  proceedings  are  set  aside  on 
motion  as  irregular,  will  be  ordered  to  pay  the  costs  of  the  motion.(Q 
So,  executors  or  administrators  have  always  been  held  liable  to  costs 
upon  interlocutory  motions.(u) 

It  was  formerlv  held  to  be  irregular,  in  most  cases,  for  a  defendant 
to  enter  up  a  judgment  for  costs  against  an  executor  or  admipistrator, 
plaintiff  without  a  special  application  to  the  court  for  such  costs.  An 
executor  was  liable  for  costs  only  where  he  prosecuted  in  bad  faith, 
with  full  knowledge  that  he  had  no  cause  of  action,  or  where  the  cause 
of  action  accrued  wholly  after  the  testator's  death,  and  might  have 
been  prosecuted  in  his  individual  name.(v)  And  in  such  cases,  a  special 
application  to  enter  such  judgment  must  have  been  made  to  the  court.(t£;) 


r)  CurU^  executor^  <fcc  y.  DuUanj  4  Sandf.  Superior  Ct  Rep.  719. 

W)  1  Duer,  699.  (Q  Varick  y.  Bodine,  3  Hill,  444. 

[u)  Tidd  (9th  ed.)  919.  (v)  Ketdwm  r.  Kikkmn^  4  Gown,  S7. 

(19)  Fakner  v.  Faimer,  6  "Wend.  91. 
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And,  under  the  present  statute,  where  it  is  proposed  to  hold  the  execu- 
tor or  administrator  personally  liable  for  mismanagement  or  bad  faith, 
an  application  to  the  court  for  that  purpose  will  be  necessary.  And  it 
may  be  observed  that  there  cannot  oe  said  to  be  bad  faitJi  in  bringing 
or  prosecuting  to  a  conclusion,  any  action  in  which  the  plaintiff  hon- 
estly believes,  and  is  advised  bv  counsel,  that  he  is  entitled  to  recover. 
He  cannot  in  such  a  case  be  charged  personally  with  the  costs  of  the 
action.(x) 

The  following  statutory  provision  may  be  adverted  to  in  connection 
with  the  present  subject: 

Sec  3.  That  any  indorser  or  other  surety,  and  any  assignee,  execu- 
tor, administrator,  or  other  trustee,  shall  be  entitled  to  and  allowed  to 
recover  from  his  principal  or  cestui  que  trust,  all  necessary  and  reason- 
able costs  and  expenses  paid  or  incurred  by  him  in  good  faith,  as  surety 
'  or  trustee  in  the  prosecution  or  defence  in  good  faith  of  any  action 
by  or  against  any  assignee,  executor,  administrator,  or  other  trustee  as 
such.(y) 

Plaintiflfe  living  out  of  the  jurisdiction  of  the  court,  may  be  compell- 
ed to  give  security  for  costs,  though  such  plaintiffs  sue  as  executors.(z) 

OF  THE  LIABILITY  OF  EXECUTORS  AND  ADMINISTRATORS  TO  THE  PAYMENT 

OF  COSTS  IN  ACTIONS  BROUGHT  AGAINST  THEM. 

With  respect  to  the  liability  of  executors  and  administrators  to  the 
payment  of  costs  in  actions  at  law  against  them : 

In  a  preceeding  page  of  this  work,  in  connection  with  the  subject  of 
the  duties  of  the  executor  or  administrator  relative  to  the  payment  of 
the  debts  of  the  deceased,  (a)  it  appeared  that,  by  sec.  34,  2  K.  S.  88, 
executors  and  administrators,  after  the  expiration  of  six  months  from 
the  granting  of  their  letters  testamentary  or  of  administration,  are  to 
give  notice  to  the  creditors  of  the  deceased,  requiring  them  to  exhibit 
their  claims,  with  the  vouchers  thereof,  to  such  executor  or  admin- 
istrator, at  his  residence  or  place  of  business,  within  six  months  from 
the  first  publication  of  the  notice ;  that,  by  the  35th  section,  the  ex- 
ecutor or  administrator  may  require  satisfactory  vouchers  not  only, 
but  also  the  affidavit  of  the  claimant  that  such  claim  is  justly  due, 
that  no  payments  have  been  made,  and  that  there  are  no  off-sets  to  his 
knowledge ;  that  all  this  is  not  conclusive  upon  the  executor  or  ad- 
ministrator; but,  by  the  36th  section,  if  he  doubt  the  justice  of  any 
claim,  he  may  enter  into  an  agreement  to  refer  the  same  to  a  referee  or  to 
referees,  who  are  to  be  approved  by  the  surrogate;  and  upon  filing  such 
agreement  in  the  office  of^the  clerk  of  the  Supreme  Court  in  the  county 
in  which  the  parties  or  either  of  them  reside,  a  rule  shall  be  entered 
referring  the  matters  in  controversy  to  such  referees ;  that  the  37th  sec- 
tion directs  that  the  referees  shall  thereupon  proceed  in  the  same  man- 
ner in  all  respects,  shall  have  the  same  powers,  receive  the  same  com- 
pensation, and  be  subject  to  the  same  control  as  if  the  reference  had 
been  made  in  an  action  in  which  the  court  might  direct  a  reference ; 


t 


x)  See  Cunningham  y.  JTGregor,  6  Duer,  648;  "Graham's  Practioe,  737,  739." 

y)  S.  L.  1858,  cb.  314,  p.  606;  3  B.  S.  (5th  ed.)  226. 

(s)  Wins,  on  Ezra.  1721,  and  cases  cited.  (a)  AnU^  pp.  354»  379,  ct  seq. 
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that  the  court  may  set  aside  the  report  of  the  referee  or  referees,  or 
confirm  the  same,  and  adjudge  costs  as  in  actions  against  executors, 
and  that  the  judgment  of  the  court  thereupon  shall  be  valid  and  effect- 
ual in  all  respects  as  if  the  same  had  been  rendered  in  a  suit  com- 
menced by  the  ordinary  process ;  that,  by  section  88,  every  claim  pre- 
sented to  the  executor  and  rejected  by  him,  must  be  prosecuted  within 
six  months,  if  then  due ;  if  not,  then  within  six  months  after  some  part 
or  the  whole  shall  become  due,  or  thQ  plaintiff  cannot  recover" at  all; 
that,  by  section  39,  if  a  debt  shall  not  be  presented  within  the  six 
months  after  the  first  publication  of  the  executor's  notice,  the  executor 
may  pay  debts  of  an  inferior  degree  or  legacies,  without  being  charge^ 
able  m  any  suit  brought  for  such  debt,  for  such  application  of  the 
assets  in  his  hands ;  and  that,  by  section  40,  the  plaintiff,  in  an  action 
brought  for  a  debt  so  not  presented,  shall  recover  only  to  the  amount 
of  the  assets  in  the  executor's  hands  at  the  commencement  of  his  suit. 

The  next  section  provides  as  follows,  having  reference,  in  the  first 
clause  thereof  to  the  preceding  40th  section. 

Sec.  41.  In  such  smt,  no  costs  shall  be  recovered  against  the  defend- 
ants ;  nor  shall  an^  costs  be  recovered  in  any  suit  at  law  against  any 
executors  or  adnunistrators,  to  be  levied  of  their  property  or  of  the 
property  of  the  deceased,  unless  it  appear  that  the  demand  on  which 
the  action  was  founded  was  presented  within  the  time  aforesaid,  and 
that  its  payment  was  unreasonably  resisted  or  neglected,  or  thai  the 
defendant  refused  to  refer  the  same  pursuant  to  the  preceding  proviso 
ions ;  in  which  case  the  court  may  direct  such  costs  to  be  levied  of  the 
property  of  the  defendants,  or  of  the  deceased,  as  shall  be  just,  having 
reference  to  the  &cts  that  appeared  on  the  trial.  If  the  action  be 
brought  in  the  Supreme  Court,  such  facts  shall  be  certified  by  the 
judge  before  whom  the  trial  shall  have  been  had.(6) 

Tliis  is  the  provision  of  the  Revised  Statutes  exempting  executors 
and  administrators,  defendants,  from  liabili^  for  costs  referred  to  in  the 
317th  section  of  the  Code  above  recited.  It  was  formerly  provided  by 
section  38,  [sec.  37,]  2  R  S.  618,  that  in  suits  against  executors  and  ad- 
ministrators, in  which  the  plaintiff  shall  recover  costsL  the  judgment  shall 
be  that  such  costs  be  collected  of  the  assets  of  the  deceased ;  unless,  in 
the  cases  provided  for  in  the  third  title  of  the  sixth  chapter  of  the  second 
part  of  the  Be  vised  Statutes,  the<30urt  shall  award  such  costs  to  be  paid 
by  the  executors  or  administrators.  And  now,  as  has  been  seen,(M)  the 
Code  provides  that,  in  actions  defended  by  an  executor  or  administra- 
tor, costs  shall  be  chargeable  only  upon,  or  collected  of,  the  estate  rep- 
resented, unless  the  court  shall  direct  the  same  to  be  paid  by  the  de- 
fendant personally,  for  mismanagement  or  bad  faith  in  the  defence. 

Executors  and  administrators  have  been  regarded  with  ^at  favor 
and  indulgence  by  the  cases  which  have  arisen  and  been  decided  under 
these  provisions  of  the  statute. 

To  entitle  the  plaintiff  to  charge  the  defendant  with  the  costs  of  the 
action,  he  must  establish,  to  the  satisfaction  of  the  court — 1st,  That  the 
demand  was  unreasonably  resisted;   or,  2d,  That  it  was  unreason- 

(&)  2  R.  S.  dO;  3  R.  8.  (6th  ed.)  176.    See  ante,  pp.  355,  383  to  394. 
(66)  Anie,  pp.  654-6 ;  Code,  sec  317 ;  Uoward'i  Code,  p.  626. 
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ably  neglected ;  or,  8d,  That  the  defendant  refused  to  refer  the  matter 
in  controversy  to  three  disinterested  persons,  pursuant  to  the  provis- 
ions of  section  36.(c) 

In  PoUer  v.  Elz^  et  al.j  admintstraiarSj  Jcc^id)  the  declaration  was  on 
a  promissorjp-  note  given  by  the  intestate,  to  which  there  was  a  plea  of 
the  general  issue,  with  notice  of  special  matter ;  and  afterwards,  before 
the  circuit,  the  defendants  ^ave  a  relicta  and  cognovit^  and  it  was  held 
that  asno  unreasonable  resistance  or  neglect  was  chargeable  upon  the 
defendants,  they  were  not  liable  for  costs.  And  the  court  said  that 
where  there  is  a  trial,  the  facts  relied  on  to  entitle  the  plaintiff  to  costs 
under  the  above  41st  section,  must  be  certified  by  the  circuit  judge  as 
directed  by  the  section ;  but  in  other  cases  of  cognovit  or  default  not 
provided  for,  the  facts  must  be  shown  according  to  the  ordinary  prac* 
tice  of  the  court  on  a  special  application,  by  motion  founded  on  affida- 
vit. And  that  the  party  claiming  costs  against  executors  or  adminis- 
trators must  show  himself  entitled,  by  proving  that  he  presented  his 
demand  in  due  season,  and  that  the  defendants  were  guilty  of  a  viola- 
tion of  their  duty,  either  by  unreasonably  resisting  or  neglecting  its 
payment,  or  by  refusing  to  refer  the  same. 

In  Buckhout  agt.  Hunt^{e)  where  one  of  the  items  of  the  plaintiff's  claim 
was  a  charge  of  $6,000  for  personal  services  of  the  plaintiff  as  nurse  of 
the  testator,  and  the  claim  was  presented  only  thirty-four  davs  from 
the  granting  of  the  letters  testamentary,  and  was  prosecuted  fifteen 
days  after  its  presentation,  it  was  held  that  the  defendant  was  not 
chargeable  with  the  costs  of  the  action  on  the  ground  that  he  had  un- 
reasonably neglected  the  demand. 

It  has  been  settled  by  a  series  of  decisions,  that  when  a  claim  against 
the  estate  of  a  deceased  debtor  has  been  materially  reduced  upon  the 
trial,  the  resistance  interposed  by  the  executor  or  administrator  is  not 
niireasonable.(/) 

In  Nicholson  v.  Sfiowermarij  administrator,  (tc^tig)  the  action  was  on 
a  promissory  note  given  by  the  intestate,  and  there  was  a  report  of  ref- 
erees for  the  plaintiff.  On  a  motion  for  costs  against  the  administra- 
tor, the  plaintiff  showed,  hj  the  affidavit  of  the  attorney  and  the  cer- 
tificate of  the  referees,  that  it  was  proved  on  the  hearing  that  payment 
of  the  note  was  demanded  of  the  administrator  within  six  months  afl^ 
it  became  due;  that  he  answered  that. the  estate  of  the  intestate  was 
not  liable  to  pay  the  note,  and  that  he  would  contest  the  same.  On 
the  hearing,  the  defendant  denied  the  making  of  the  note  bv  the  intes- 
tate, and  endeavored  to  establish  the  defence  that  the  consideration  of 
the  note  had  failed,  in  whole  or  in  part,  and  that  he  had  fully  admin- 
istered. The  court  considered  that  it  was  not  shown  that  the  demand 
of  the  plaintiff  was  unreasonably  resisted  or  neglected.  "The  action," 
said  Sutherland,  J.,  "  was  defended  upon  the  merits,  and  although  the 
defence  failed,  it  does-  not  necessarily  follow  that  it  was  improper  to 

(e)  See  BuMout  asnt.  Bunt,  16  How.  Pr»c.  Rep.  407,  411.  (<Q  5  VTend.  74. 

le)  16  How.  Prao.  Bep.  407. 

(/)  Robert  ▼.  Ditmas,  7  Wend.  53S;  Garhart  y.  BlaiadeWa  «sb.V#,  18  Wend.  631;  Oom^ 
sUKk  agst  Ohntted,  6  How.  Prac.  Rep.  79;  BuUoek  v.  Bogardw,  I  Denio,  276;  BuMo^ 
affst  Hunt,  16  How.  Pnc.  Rep.  407 ;  Woodin  T.  Baghy^  13  Wend.  453 ;  Oruikthank  agit 
GnOuhankf  9  How.  Pnc.  Rep.  350.  (g)  6  Wend.  664. 
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have  made  it ;  for  aught  that  appears,  the  eyidence  in  the  case  may 
have  been  nicely  balanced." 

In  Robert  v.  DUmaSy  administrcUriXj  d:c,,{h)  the  claimant  was  a  cred- 
itor of  the  intestate,  and  demanded  a  sum,  as  due  to  him,  eacceeding 
$200.  The  matter  in  controversy  was  referred  to  three  disinterested 
persons,  in  conformity  to  the  above  quoted  provisions  of  the  statutes. 
The  referees,  b&gt  hearing  the  parties,  made  a  report  in  &vor  of  the 
creditor  or  claimant  for  $76  07.  Widiin  a  few  days  after  the  making 
of  the  report,  the  administratrix  tendered  the  amount  so  reported  to  the 
claimant,  who  refused  to  receive  the  same  unless  the  costs  of  the  ref- 
erence were  also  paid,  which  the  administratrix  refusing  to  pay,  a  rule 
for  costs  was  asked  of  the  court.  The  defendant  was  charg^  by  the 
plaintiff  with  unreasonable  resistance  and  neglect,  and  there  was  some 
controversy  on  this  point    It  was,  however,  conceded  that  the  plaintiflF 

S>resented  his  first  account  in  the  month  of  Apoil,  1830,  and  the  de- 
endant  her  first  account  in  May,  1830 ;  the  plaintiff's  second  account 
was  delivered  in  September,  1831,  the  defendant's  second  account  in 
November,  1831.  The  offer  to  refer  was  made  and  accepted  in  De- 
cember, 1881.  Subsequently  to  that  time,  there  was  no  delay  on  the 
part  of  the  defendant ;  and,  when  the  report  was  made,  payment  was 
promptly  offered,  which  was  refused  without  the  costs,  and  those  the 
defendant  refused  to  pay.  The  plaintiff  complained  of  neglect  on  the 
part  of  the  defendant,  because  ^e  or  her  agent  did  not  seek  the  wit- 
ness to  whom  the  plaintiff  referred  them.  The  defendant's  agent  stated 
that  he  offered  to  allow  all  such  charges  as  should  be  substantiated  by 
afSdavit.  It  also  appeared  that  the  plaintiff  claimed  upwards  of  $200, 
and  resisted  a  claim  of  $100  for  the  services  of  the  intestate.  The  ref- 
erees allowed  the  defendant's  charge,  and  must  have  disallowed  some 
of  the  plaintiff's  charges,  as  the  report  was  only  $76.  On  the  whole 
case,  it  was  decided  that  the  defendant  was  not  chargeable  with  costs ; 
and  Savage,  Ch.  J.,  said  : 

'*  The  statute,  I  apprehend,  cannot  be  construed  to  subject  executors 
an^  administrators  to  costs,  unless  they  are  guilty  of  a  violation  of 
duty.  K  a  creditor  presents  a  claim,  known  to  be  a  fair  one,  and  there 
is  property  enough  to  pay  it,  not  liable  to  pay  debts  of  a  higher  class, 
it  is  the  duty  of  the  executor  or  administrator  to  pay  it,  and  a  refusal . 
to  pay,  under  such  circumstances,  I  think,  would  be  unreasonable ;  but 
if  tne  executor  or  administrator 'doubts  the  correctness  of  the  daim,  the 
statute  jprovides  that  not  only  the  vouchers  may  be  required,  but  also 
the  af^davit  of  the  claimant  If  the  executor  or  administrator  should 
still  remain  unsatisfied,  he  may  resist ;  and  if,  upon  the  trial,  it  shall 
appear  that  he  had  good  reason  for  such  resistance,  it  can  never  be 
called  unreasonable.  I^  for  instance,  the  plaintiff  should  fail  to  sub- 
stantiate his  claim  to  the  amount  demanded,  or  the  defendant  should 
succeed  in  establishing  a  demand  by  way  of  off-set,  which  the  plaintiff 
had  refused  to  allow,  such  defendant  could  never  be  charged  with  un- 
reasonable resistance."(t^ 

In  Winne  v.  Van  Sckaick^  administroUorj  d:c.^{j)  the  defendant  sued 

S)  7  Wend.  6M. 
I  t  Wend.  628-9.    See,  also,  to  the  leme  effect,  Oomstock  agit  OhiuUit  6  Hew.  Pi^. 
Bep.  77 ;  OruOcihank  agst  CfruHaihank,  9  id.  360.  (»  9  Wend.  448. 
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d8  an  adxniiiistator,  suifaed  a  ddhnh,  and  liie  phrnitHT 
against  Lim  withoot  obtaming  an  order  of  Ibe  eonrt^  entered  jim1|^iwI. 
and  iseoed  an  ezeentioo.  The  defisndanft  moved  to  aei  aaide  liie  jodg- 
ment  and  execntion.  The  {damtiff  lead  an  affidavit^  torn  the  paspaK 
of  fehowing  nmraannaMe  diap^y  JP  payment,  Bot  the  ooort  lidd 
^xecntoiB  and  administratoia  aie  not  liaUe  to  co0t%  iwilA—  jt 
that  the  demand  of  the  plaintiff  had  been  nnvanantaUj 
neglected,  or  that  die  executes  or  administntor  had  refined  to  aafanut 
the  matter  to  referees ;  and  that  sndi  fiK^  nmat  be  ahovn  to  the  eooit 
before  judgment  bt  costs  be  fljgned,(l)  and  will  not  be  liwtened  to  in 
oppositian  to  a  motion  to  set  aoM  a  jndsment  entered  widioat  leaver 
as  the  defendant  has  the  rig^  to  be  heard  on  aoeh  qnesticm;  and  bodi 
the  judgment  and  the  execntion  were  set  asada 

In  MtdherarCs  exeeuian  r.  OtOtgpiejfh  the  doctrine  is  repeated,  that 
judgment  for  oosfes  cannot  be  entered  of  conne^  bnt  mnst  be  speoallj 
moved  for. 

In  Sw^  y.  Blair^s  €xecutrixj{m)  the  motion  for  costa  against  the  ex- 
ecutrix was  <m  an  afly  ayit^  stating  that  the  defendant  had  refined  to 
arbtirate^  Ac.  And  the  court  said,  "An  executor  or  administrator  is 
not  bound  to  arbiirate;  he  can  only  be  asked  to  rrfer^  in  the  manner 
prescribed  by  the  statute.  This  motion,  therefore,  must  be  denied. 
\Vhen  it  is  sought  to  subject  an  executor  or  administrator  to  costs,  in- 
asmuch as  they  must  come  out  of  his  own  pockety  if  granted — for  it  is 


an  administratrix,  a  copy  of  the  items  of  his  account  against  the  intes- 
tate, saying  to  her,  at  the  same  time,  '*I  have  an  account  against  you 
for  lumber  which  Mr.  C.  (the  intestate)  had,  and  I  would  like  to  haye  it 
settled,  and  I  haye  spoken  to  your  son  George  seyeral  times  about  hay- 
ing it  settled :  and  I  do  not  want  any  trouble  about  it,  as  we  haye  always 
been  good  uiends,  and  I  am  willing  to  haye  the  account  referred  to 
some  disinterested  persons;"  to  which  the  defendant  replied,  takii^ 
the  copy  account,  "I  hope  there  will  be  no  trouble  about  it;  and! 
will  see  George  about  it ; '  and  the  summons  by  which  the  action  was 
commenced,  was  put  into  the  hands  of  the  sheriff  the  same  day,  to  be 
served  on  the  defendant^  although  it  was  not  seryed  until  some  four- 
teen dajs  afterwards,  and  the  plaintiff  recoyered  in  the  action,  it  was 
determined  that  the  administratrix  was  not  liable  for  costs,  on  the 
ground  that  she  had  refused  to  refer  the  claim.  In  order  to  put  an 
executor  or  administrator  in  de&ult  for  not  referring  a  claim,  so  as  to 
charge  the  estate  with  costs,  it  was  considered  that  it  must  appear  that 
there  was  a  refuaal  to  refer;  and  that  in  the  case  in  question  tnere  was 
not  a  refusal,  nor  anything  like  it;  that  the  expression  by  the  plaintiff 
of  his  willingness  to  haye  the  matter  referred,  was  not  calculated  to 
apprise  the  defendant  that  a  reference  under  the  statute  was  desired ; 
tnat  it  would  be  natural  for  the  administratrix  to  understand  that  a 
general  leaving  out  of  the  matter  in  the  nature  of  an  arbitration  was 
intended,  instead  of  a  strict  legal  reference,  pursuant  to  the  statute; 

(It)  5  Wend  ti.  (9  13  W«id  94%  3BS.  (m)  12  Wend.  378. 
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that  the  offer  which  was  made  was  not  refused  by  the  administratrix, 
and  that  she  was  entitled  to  a  reasonable  time,  after  an  actual  offer  to 
refer  had  been  made,  to  decide  what  to  do,  and  to  take  counsel  if  ne- 
cessary.(n) 

So,  where  a  claim  against  an  estate  was  presented  to  the  administra- 
tor by  a  creditor  of  the  intestate,  and  the  administrator  claimed  an  off- 
set, consisting  of  matters  of  account  and  matters  of  tort,  upon  which  an 
agreement  in  writing  was  entered  into,  to  submit  the  matters  in  con- 
troversy to  three  individuals  named,  to  determine  and  award  upon  the 
same,  and  judgment  to  be  entered  upon  such  award  and  determination  ; 
and  the  surrogate  of  the  county  approved  in  writing  of  the  persons 
selected,  as  proper  persons  to  whom  to  submit  the  said  claims  and  de- 
mands ;  and  an  order  was  entered  with  the  clerk  of  the  Supreme  Court 
referring  the  matters  in  controversy  to  the  persons  named  to  hear,  de- 
termine, and  award  the  same — the  administrator  throughout  the  pro- 
ceedings occupying  the  position  of  plaintiff;  it  was  held  that,  whatever 
miffht  have  been  the  intention  of  the  parties,  the  proceedings  were  not 
in  form  or  in  substance  a  reference  under  the  statute  as  to  claims  against 
deceased  persons,  and  that  there  was  no  legal  authority  for  including 
the  plaintiff's  costs  or  disbursements  in  the  judgment  entered  upon  the 
award  of  the  persons  named  as  referees.(o) 

Again,  where  an  executor  dies,  having  in  his  hands,  at  the  time, 
assets  belonging  to  the  estate  he  represented  as  such  executor,  although 
the  surviving  executors  have  a  right  to  such  assets,  they  cannot  treat 
the  claim  as  an  ordinary  debt  liquidated  and  ascertained,  to  be  recov- 
ered by  a  common  law  action.  And  such  a  claim,' not  being  the  sub- 
ject of  a  common  law  action,  is  not  one  which  the  legal  representatives 
of  the  deceased  executor  are  bound  to  refer,  under  the  act  concerning 
the  duties  of  executors  and  administrators,  in  the  payment  of  debts  ana 
legacies;  and  the  executor  or  administrator  will  not  render  himself 
liable  to  the  payment  of  the  plaintiff's  costs  of  the  action  to  enforce 
such  claim,  although  it  has  been  .presented  to.him,  and  he  has  declined 
to  enter  into  an  agreement  to  refer  it.{p) 

In  Foot  Jc  Bebee  v.  Gumaer^s  execuiors\q)  it  was  held  that  the  certifi- 
cate of  the  circuit  judge,  under  the  above  quoted  41st  section,  that  the 
demand  of  the  plaintiff  had  been  unreasonably  resisted  by  the  executors, 
should  state  the  fact,  and  need  not  state  the  evidence  of  the  fact;  and 
that,  if  the  evidence  did  not  warrant  the  certificate,  application  must  be 
made  to  the  court  to  set  it  aside. 

In  CarJiart  v.  BlaisdelVs  executors,{r)  the  plaintiff  claimed  of  the  de- 
fendants between  four  and  five  hundred  dollars.  The  defendants  did 
not  offer  to  pay  anything.  The  cause  was  thereupon  referred,  pursuant 
to  the  above  quoted  36tli  section,  and  the  referees  reported  in  favor  of 
the  plaintiff  for  $130,  which  the  defendants  paid.  The  referees  certified 
that  '*  the  demand  of  the  plaintiff  was  unreasonably  neglected  and  re- 
fused."    On  a  motion  for  costs  against  the  executors,  it  was  considered 


(n)  Stephenion  agst  Clark^  12  How.  Prac.  Rep.  282. 
(o)  Akdy  agst  Akdy,  17  How.  Prac  Rep.  21. 

p)  Sanda  agst  Oraft^  18  How.  Prac.  Rep.  438;  10  Abbott's  Prac.  Rep.  216. 

)  12  Wend.  196.  (r)  18  Wend.  631. 
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that  it  was  impossible  to  say  that  the  payment  of  the  plaintiff's  demand 
was  ^'  unreasonably  resisted  or  nej^ected,"  and  the  motion  was  denied: 
and  with  regard  to  the  certificate  of  the  referees,  and  the  abore  men* 
tioned  decision  in  Foot  y.  Oumaer's  executors^  the  court  say,  "  Bat  the 
referees  Laye  certified  that  *  the  demand  of  the  plaintiff  was  unreason- 
ably neglected  and  refiised ;'  and  it  is  urged  that  this  brings  the  case 
within  the  decision  of  the  court  in  Fool  y.  Chimaer^s  exeeuior8.{s)  Thai 
case  is  not  yery  fully  reported,  and  it  may  be  doubted  whether  die 
point  on  which  the  court  intended  to  pass  is  stated  with  entire  accuracy. 
The  statute,  section  41,  declares  that  costs  shall  not  be  reooyeied 
against  executors  or  administrators,  except  under  particular  circum- 
stances,  *  in  which  cases  the  court  may  direct  such  costs  to  be  leyied 
of  the  property  of  the  defendants,  or  of  the  deceased,  as  shall  be  just, 
havivg  reference  to  the  facta  thai  appeared  on  the  trial  If  the  action  be 
brought  in  the  Supreme  Court,  such  /acts  shall  be  certified  by  the  judge 
before  whom  the  trial  shall  haye  been  had.'  This  is  not  like  the  case 
where  the  circuit  judge  is  to  certify  a  single  fisu^t,  as  that  the  title  to 
land  came  in  question  on  the  trial.  There  the  certificate  of  the  judge 
is  coDclusiye  on  the  question  of  costs,  and  the  court  will  not,  on  a  col- 
lateral motion,  inquire  whether  it  was  properly  granted  or  not.  But 
the  statute  has  imposed  on  this  court  the  duty  of  deciding  in  what  cases 
executors  shall  pay  costs, '  haying  reference  to  the  feicts  that  appeared 
on  the  trial ;'  and,  where  tried  at  the  circuit,  *  such  facts'  are  to  be  cer- 
tified by  the  circuit  judge.  He  need  not  state  all  the  evidence^  but  he 
must  state  iht  facts  on  which  this  court  is  to  form  its  judgment  of  the 
propriety  of  ordering  costs.  The  statute  does  not  proyide  for  a  cer- 
tificate in  a  case  where  there  has  been  a  reference.  £|ut  if  this  cause 
had  been  tried  at  the  circuit,  a  certificate  stating  nothing  but  the 
judge's  conclusion  from  the  £icts  proyed,  that  the  payment  of  the  plain- 
tiff's  demand  *  was  unreasonably  resisted  or  neglected,'  would  not  en- 
title the  party  to  costs.  This  court  must  decide  whether  the  &ct8  made 
out  a  case  within  the  statute  for  awarding  costs  or  not." 

Where  a  claim  is  referred  under  the  statute,  it  is  not  within  the 
proyince  of  the  referees  to  certify  the  unreasonable  resistance  of  the 
executor  or  administrator  to  the  claim.  The  degree  of  resistance  which 
the  executor  or  administrator  may  oppose  to  a  claim  prosecuted  against 
him,  is  not  one  of  the  questions  committed  to  the  referees  for  determi- 
nation. I'hat  is  a  question  for  the  court  to  decide  upon  the  facts,  as 
they  appear  in  the  case.(<) 

And  where  an  action  gainst  an  executor  or  administrator  is  referred, 
the  referee  has  not  the  rignt  to  decide  the  question  of  costs,  nor  has  he  the 
power  to  award  costs  against  the  executor  or  administrator  personally, 
or  against  the  estate  he  represents.(w) 

Where  the  affidayit  in  opposition  to  the  motion  for  costs  against  an 
administratrix  defendant  showed  that  the  defendant  had  good  reason 
to  suppose  there  was  a  yalid  defence  to  the  action  in  whole  or  in  a 
material  part,  and  that  probably  the  defence  interposed  would  have 

U)  12  Wend.  195. 

(0  Carhart  y.  BlaisddVs  exJ^rs,  18  Wend.  631 ;    Gansevoort  y.  Ndson,  6  HOI,  389  ;    Ckfm- 
Hock  Ag8t  Olmsted,  6  How.  Prac.  Rep.  79 ;  Buckhcnd  agst  ffurU^  16  id.  40*7. 
(tt)  Mersereau  agst  Byerss,  12  How.  Prac.  Rep.  300. 
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been  successful  if  at  tlie  trial  she  could  have  procured  her  witness,  it 
was  considered  that  it  was  the  duty  of  the  administratrix  to  have 
attempted  a  defence,  and  that  there  was  no  reason  for  saying  that  the . 
payment  of  the  demand  had  been  unreasonably  resisted  or  neglected.(v) 

In  Harvey  v.  SkiUmavUs  eoceciUors,{w)  however,  where  the  defendant 
had  taken  out  letters  testamentary,  but  omitted  to  file  an  inventory,  or 
give  notice  to  creditors  to  exhibit  their  claims,  &c.,  according  to  the 
84th  section  of  the  statute  above  referred  to,  and  there  were  ample 
assets  which  had  been  collected,  and  the  plaintiff,  who  had  an  unliqui- 
dated demand  against  the  estate,  had,  by  her  agent,  demanded  her  debt 
of  the  defendant,  who  refused  to  pay  or  take  any  steps  towards  its  set- 
tlement, though  a  reasonable  time  had  been  allowed  for  those  purposes, 
and  then  brought  a  suit  in  assumpsit  for  the  demand,  against  the  exec- 
utor, which  was  referred  by  order  of  the  circuit  judge;  and  the  ref- 
erees reported  in  her  favor  for  $200 :  on  a  motion  for  costs  against  the 
executor,  these  fects,  with  others,  showing  dilatory  conduct  on  the  part 
of  the  defendant,  as  to  adjusting  the  claim,  appearing,  both  by  the  cer- 
tificate of  the  referees  and  by  affidavits ;  it  was  held  that  the  omission 
by  the  executor  to  publish  the  notice  provided  by  the  84th  section  of 
the  statute,  excluded  him  from  all  benefit  of  exemption  under  the  41st 
section,  and  that  the  plaintiff  was  entitled  to  costs,  as  in  other  cases, 
without  showing  that  the  demand  had  been  unreasonably  resisted  or 
neglected,  or  that  the  defendant  refused  to  refer  the  matter  in  contro- 
versy ;  and  that  it  was  not  necessary  in  such  cases  to  produce  the  cer- 
tificate of  the  circuit  judge  before  whom  the  cause  was  tried,  or  other 
evidence,  as  in  other  cases,  to  enable  the  court  to  determine  whether 
the  costs  should  be  awarded  against  the  property  of  the  defendant  or 
of  the  deceased ;  that  it  was  enough,  in  such  cases,  to  show  that  the 
notice  to  exhibit  claims  had  not  been  published. 

"  I  am  of  opinion,  therefore,"  said  Mr.  Justice  Cowen,  in  his  decision, 
after  considering  the  case  with  reference  to  the  provisions  of  the  statute, 
2  B.  S.  88-9  90,(£c)  particularly  of  the  41st  section,  and  to  the  previous 
decisions,  "  that  the  4l8t  section  has  nothing  to  do  with  the  case  at 
bar ;  nor  has  any  part  of  the  provisions  connected  with  it  in  the  same 
article.  If  it  be  provided  for  anywhere,  we  must  look  for  the  provision 
to  some  other  head  in  the  statute  book.  I  think  it  is  to  be  governed 
by  the  general  statute  of  costs,  2  R  S.  (2d  ed.)  508,  sec.  1,  as  qualified 
by  Id.  509,  sec.  5,  and  by  Id.  514,  sea  38.  By  sections  1  and  5,  just 
cited,  the  plaintiff  recovering  in  this  court  over  fifty,  and  not  more  than 
two  hundred  and  fifty  dollars,  is  entitled  to  common  pleas  costs.  That 
is  the  case  of  this  plaintiff;  but,  stopping  with  sections  1  and  5,  we 
should  be  left  in  doubt  whether  costs  may  be  awarded,  to  come  from 
the  pocket  of  the  defendant,  or  from  the  assets  of  the  estate  which  he 
represents.  Therefore,  the  88th  section,(y)  the  provisions  of  which  I 
have  before  noticed  and  cited  at  large,  declares,  that  in  the  case  of  a 
plaintiff  recovering  costs  in  such  a  case  as  I  have  shown  this  to  be,  the 
judgment  shall  be  to  collect  de  bonis  testatorU.  We  have  no  power  to 
charge  the  defendants  personally^  for  this  last  section  expressly  denies 

(v\  SispheMon  agst  Clark^  12  How.  Prac.  Rep.  282.  {w)  22  Wend.  571. 

(x)  See  (uOe^  pp.  354-6-6  \  Also,  supra^  pp.  656-7.  (y)  See  mipra^  p.  657. 
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US  that  power,  except  in  cases  where  he  comes  within  the  statute  con- 
cerning summaiy  proceedings.  It  is  entirely  clear  that  this  case  be- 
longs to  another  and  distinct  cat^^ry. 

"  The  demand  in  question  was  unliquidated,  and  I  do  not  deny  that 
it  was  a  fair  subject  of  judicial  inquiry,  nor  that  the  defendant  and  the 
estate  of  his  testator  should  be  protected  from  costs,  had  he  brou^t 
himself  within  the  2  B.  S.  29,  et  seq.  I  put  the  case  on  the  gtound  that 
he  has  not  so  done." 

Costs,  however,  will  not  be  allowed  on  the  ground  that  the  execu- 
tors omitted  to  give  the  requisite  notice  for  creditors  to  exhibit  their 
claims,  if  the  suit  was  commenced  before  the  time  for  giving  notice 
had  arrived. (z) 

And  in  Bullock  v.  Bogardu8^(a)  it  was  determined,  overruling  the 
case  of  Harvey  v.  ShiUman  so  far  as  it  holds  a  contrary  doctrine,  that 
the  omission  of  an  executor  or  administrator  to  publish  a  notice  re- 
quiring the  creditors  of  the  deceased  to  exhibit  their  claims,  pursuant 
to  the  Mth  section  of  the  statute,  does  not  subject  them  or  the  estate 
to  the  costs  of  a  suit  subsequently  brought ;  that  there  are  only  two 
grounds  for  a.warding  costs  against  an  executor  or  administrator: — 
1.  Where  the  claim  has  been  presented,  and  payment  has  been  un- 
reasonably resisted  or  neglected ;  2.  Where  there  has  been  a  refusal 
to  refer,  the  claim  being  disputed ;  and  that  if  the  executor  or  admin- 
istrator has  no  assets,  costs  cannot  be  given  for  a  refusal  to  refer.  And 
this  decision  has  been  followed  in  numerous  subsequent  cases.{6) 

In  Belden  v.  Knowlton^{c)  the  suit  was  against  an  administratrix,  on 
a  check  made  by  the  intestate,  dated  some  days  after  the  day  on  which 
it  was  given.  The  intestate  died  the  day  after  it  was  given.  The  ad- 
ministratrix put  in  an  answer  in  the  suit,  setting  up  a  variety  of 
defences,  for  which  there  was  no  pretence,  and  among  others,  denying 
that  she  ever  had  any  notice  that  the  check  was  demanded  and  not 
paid.  The  plaintiffs  recovered,  but,  on  a  motion  for  costs  against  the 
administratrix,  the  court  held  that,  inasmuch  as  it  did  not  appear  that 
any  notice  to  the  creditors  was  ever  published,  or  that  the  plaintiff 
ever  presented  their  claim  to  the  defendant,  the  plaintiff  were  not  en- 
titled to  their  costs  of  the  action  against  the  defendant. 

And  even  where  the  demand  did  not  fall  due  until  after  the  expira- 
tion of  the  publication  of  the  notice  for  the  exhibition  of  claims,  it  was 
held  that  the  plaintiff  was  not  entitled  to  recover  his  costs  against  the 
executors'  defendants,  (d) 

In  order  to  entitle  the  plaintiff  to  costs  on  the  ground  that  the  ex- 
executor  or  administrator  refused  to  refer  the  matter,  it  must  appear 
that  there  has  been  a  distinct  proposition  to  refer,  made  by  the  claim- 
ant to  the  executor  or  administrator.  A  neglect  to  answer  an  offer  or 
proposition  to  refer  may  be  deemed  a  refusal,  but  the  creditor  must 

(e)  Knapp  v.  Curtias,  6  Hill,  886.  (a)  1  Denio^  276. 

(h)  See  WaUace  v.  Markham,  1  Denio,  671,  673;  UtaseU  v.  Lane,  1  Barb.  Sop.  Gt  Bep. 
519,  523;  Van  VUck  v.  Burroughs,  6  id.  341 ;  Fort  v.  Gooding,  8  id.  388,  390;  Snyder  t. 
Young,  4  How.  Prac.  Bep.  217;  Lansing  v.  Cole,  3  Code  Keporter,  246.  But  see  WkUmorB 
V.  Foose,  1  Denio,  159. 

(c)  3  Sandf.  Superior  Ct.  Rep.  758 ;  1  Code  Rep.  (N.  S.)  127. 

{d)  Bradley  y.  BurweU,  3  Denio,  261. 
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first  move  on  the  subject  of  the  reference.  And  an  unqualified  rejec- 
tion of  the  claim  by  the  executor  or  administrator  is  not  evidence  one 
way  or  the  other  on  the  subject  of  a  reference,  or  of  the  willingness  of 
eitner  party  to  refer.  Neither  party  is  bound  to  refer ;  and  if  either 
desires  a  reference,  he  must  offer  to  refer.  The  executor  or  adminis- 
trator cannot  be  said  to  refuse  until  the  claimant  in  some  way  manifests 
his  willingness  to  refer.(6) 

Again,  to  entitle  a  plaintiff  to  costs  against  an  executor  or  adminis- 
trator, it  must  appear  that  the  demand  which  had  been  presented  for 
payment,  or  which  the  plaintiff  had  offered  to  refer,  was  substantially 
the  same  as  that  upon  which  the  recovery  was  had.(/)  Where,  how- 
ever, in  an  action  against  administrators,  the  plaintiff's  bill  of  par- 
ticulars differed  from  the  account  previously  presented  to  them  for 
payment,  in  the  charge  of  interest  only,  it  was  held  a  variance  which 
could  not  be  regarded,  because  interest  is  no  part  of  an  account — it  is  a 
mere  incident  or  legal  result.(^^  But  where  the  application  for  costs 
against  an  executor  or  administrator,  defendant,  is  upon  the  ground 
that  he  refused  to  refer,  it  must  appear  that  an  account,  or  some  claim 
against  the  estate,  which  could  be  supported  by  vouchers  and  affida- 
vits, was  presented  to  the  executor  or  administrator  before  refusal  to 
refer.     A  general  vague  demand  of  a  gross  sum  is  not  sufficient.(A) 

In  Doan  v.  Hine^s  administratorSy{i)  costs  were  refused  against  ad- 
ministrators who  had  suffered  a  judgment  by  default,  notwithstanding 
that  the  creditor  had  presented  his  claim  within  the  prescribed  period, 
made  affidavit  of  the  existence  of  the  debt,  and  offered  to  refer,  where 
it  appeared  that  the  administrators  admitted  their  liability,  but  re- 
quested a  suit  to  be  brought  against  a  co-maker  of  the  note,  the  claim 
in  question,  for  whom  they  alleged  the  intestate  had  become  bound 
soMy  as  sure^,  offering  to  pay  any  deficiency  there  might  be  after  the 
prosecution  oi  such  suit. 

And  in  Knapp  v.  Ouriiss  and  others^  executors  of  Smith^ij)  where  a 
claim  was  presented  to  one  of  several  executors,  which  he  disputed,  but 
declined  to  refer,  sayipg  he  wished  to  consult  with  his  co  executors  be- 
fore doing  so,  and  the  creditor,  without  waiting  a  reasonable  time  for 
that  purpose,  commenced  a  suit  and  recovered ;  it  was  held  that  he  was 
not  entitled  to  costs.  It  was  further  held,  that  if  the  creditor  attempt 
to  recover  additional  charges,  not  included  in  his  offer  to  refer,  he  will 
lose  the  benefit  of  the  offer ;  and  that  executors  will  not  waive  their 
right  to  resist  the  allowance  of  costs,  by  attending  the  taxation,  and 
objecting  to  particular  items. 

Again,  a  creditor  entitled  to  recover  costs  against  an  executor  or 
administrator,  on  account  of  having  made  an  offer  to  refer,  which  was 
declined,  does  not  lose  his  right  to  them  by  including  in  his  declaration 
the  common  indebitaius  counts,  in  addition  to  one  on  the  precise  de- 
mand offered  to  be  referred,  provided  his  claim  to  recover,  on  the  trial, 

(e)  SUphenson  agst.  Clark^  12  How.  Prac.  Rep.  282;    Proude  agst.  WhUon,  16  id.  304; 
BuekhotU  agst.  mmi,  16  id.  407.    See  ante^  pp.  386-6. 
m  Wallace  y.  Markham,  I  Denio^  671. 
(y)  Lanning  v.  Swaaiii^  9  How.  Prac.  Rep.  434. 
{K)  Cruikshank  agst.  Cruikahank^  9  How.  Prac  Rep.  360. 
(i)  22  Wend.  639.  0)  ^  Hill,  386. 


tSi    UAECxrr  or  EimxTon  asd  jjnfisi3nu?GK  ttm  oqsb. 


if  e:>T.£ned  to  that  desaand,    B^  if  he 

larz.  claiming  c<'!«er  /kiraruifi  h  access  be  v^ooli  V 

Oa  the  o:i:er  hazid.  in  GnrxMOXori  T^Xdtom  cvf  oMrr.  oar.::-?-  fc.  ?) 
iriirrre.  ii:  an  acrtioa  zzaii:!^  the  execotars  irjoa  a  daizi  ^:ii  fe^i 
d:;!  J  zreaez^ted  aocordir^g  to  the  s:a:7i:e,  iter  obtained  an 
i-ig  the  Twrr^  to  plead,  and  aftenrarb  pleaded  toe  ge=ieral  a^ae.  bat 
fii^Ij  «:if^Ted  an  isq^^est  to  be  taken  again^  them  at  tiie  crcoit.  il 
was  Leld  that  inasm:ich  as  no  good  leaaoi:  was  shown,  en  ibeir  pazt^ 
(ofT  doabting  the  JTistice  of  the  claim,  ther  were  chamable  with  haVi^ 
nnreasonabl J  resisted  its  pajment^  and  that  the  cieditcH-  waa  therefix^ 
entitled  to  oosu ;  acd  that  a  statement,  in  the  eeftiScale  of  the  judg^ 
who  tried  the  canse,  that  payment  was  nnieasonablv  resisted  br  the  ex- 
ecntors,  is  not  eoncIosiTe  as  to  costs;  but  the  ooort  most  look  berond 
it,  and  consider  the  &cts  certified,  in  connection  with  other  £Mrt3  in  re- 
lation to  the  qnestioQ :  and  the  case  ol  Foci  t.  Gumaa-,  abore  quoted, 
distiiiCtlj  OTerniled.(m) 


OW  THE  LIABILITT  OF  AS  EXECUTOR  OR  ABMnnST&ATaR  FOR  THE  C03XS 
OF  SUITS  FEXDDfG  AGAISTST  HIS  TESTATOR  OR  IXTESTATE  AX  THE 
TIKE  OF  HIS  DEATH. 

A  question  has  occnrred  whether,  under  the  proTisiocs  of  the  stat- 
ute under  consideration,  an  execator  or  administrator  is  liable  for  the 
costs  of  an  action  commenced  against  his  testator  or  intestate  in  his 
lifetime,  and  continued  against  his  personal  lepresentatiTes  pursuant 
to  the  provisions  of  the  Code  of  Prooedure.(n) 

By  the  law  previously  to  the  Code,  if  the  defendant  in  a  suit  died 
before  judgment,  the  suit  absolutely  abated.  If  the  cause  of  action 
survived,  a  new  action  must  have  been  brought  against  his  executor 
or  administrator  ;(o)  but  his  estate  was  not  liable  for  the  costs  of  the 
suit,  which  had  abated ;  and  the  new  suit  was  governed,  in  respect  to 
the  liability  of  the  defendants  for  costs,  by  the  Taw  r^ulating  costs  in 
actions  against  executors  and  administrators.  Where,  however,  the 
defendant  died  after  interlocutoiy  judgment,  and  before  a  final  iudg- 
ment  obtained  thereon,  the  action  did  not  abate  by  reason  of  the  death 
of  the  defendant ;  but  if  it  might  originally  have  be^n  brought  against 
the  executors  of  the  defendant,  the  plaintiff  could  have  a  scirt  faaas 
against  the  executors  or  administrators  of  the  defendant,  to  show  cause 
wh  V  the  damages  in  the  action  should  not  be  assessed  and  recovered ; 
and  the  judgment  therein,  it  was  provided,  should  be  against  the  ex- 
ecutors or  administrators  of  the  aefendant(p)    The  C<>ae,  as  will  be 

(k)  HarUhome  r.  King,  1  Denio,  6T5.  (Z)  6  Hill,  389. 

im)  It  is  no  answer  to  s  motaon  for  oosts  against  an  administrator,  who  had  refused  to  reftr 
a  demand,  pllnniant  to  the  statate,  on  which  a  judgment  was  afterwards  recoTcred,  that  the 
defendant  belieyed  he  had  an  equitable  defence  which,  pending  the  suit  at  law,  he  had  filed 
a  hill  in  chancery  to  enforoa    Robertson  r.  Shidlj  3  Denio,  161. 

In  Rogers  r.  Hofky,  (19  Wend.  624,)  which  was  a  suit  against  an  executor,  where  a  report 
of  referees  was  made  in  fayor  of  the  plaintlfl^  and  he  had  been  delayed  by  the  defendant  in 
entering  Judgment  by  a  motion  to  set  aside  the  report;  though  the  court  did  not  consider  it 
a  fit  case  to  award  costs  against  the  plaintiff;  yet  they  allowed  him  to  take  judgment  for  the 
interest  of  the  sum  reported  due  by  die  referees,  the  same  as  for  costs. 

(n)  Code,  sec.  121.    See  anie^  pp.  344-6. 

lo)  2  B.  S.  298;  3d  ed.  396    See  anU,  p.  344^  note  (e). 

(p)  2  B.  S.  387 ;  3d  ed.  483-4. 
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remembeTed,(g')  provides  that,  in  case  of  the  death  of  a  defendant,  if 
the  cause  of  action  survive  or  continue,  the  court,  on  motion  at  any  time 
within  one  year  after  the  death,  or  afterwards  on  a  supplemental  com- 
plaint, may  allow  the  action  to  be  continued  against  his  representative 
m  interest. 

In  Benedict  v.  Oaffe  and  oihers,(r)  where  one  of  the  defendants,  who 
was  the  second  endorser  of  the  promissory  note,  to  recover  upon  which 
the  action  was  brought,  died  after  answer,  but  before  a  verdict  in  the 
action,  and  the  action  was  continued  under  the  Code  against  his  ex- 
ecutrix, it  was  held  that  the  executrix  was  liable  for  the  costs  of  the 
action.  And  in  Lemen  agst.  Wood  and  others,  administrators^  (fcc.,(«)  ihe 
Supreme  Court,  at  general  term,  in  the  seventh  judicial  district,  deter- 
mined that  where  an  action  is  commenced  against  the  intestate  in  his 
lifetime,  and  after  his  death  is  allowed  by  an  order  of  the  court  to  be 
continued  against  his  administrators,  in  pursuance  of  section  121  of  the 
Code,  the  administrators  are  liable  for  costs,  without  any  application 
to  the  court  therefor,  where  the  plaintiff  succeeds  in  the  action,  and  is 
entitled  to  costs ;  and  that  the  41st  section  of  the  statute,  above  quoted, 
which  is  referred  to  as  the  exception  contained  in  section  817  of  the 
Code,  contemplates,  in  connection  with  several  sections  which  precede 
it,  an  action  commenced  against  executors  or  administrators ;  not  one 
commenced  against  the  intestate  in  his  lifetime. 

On  the  other  hand,  in  McCann  agst.  Bradley  and  Bradley^  adminis- 
traiorsy  J:c.,{t)  the  Supreme  Court,  at  general  term,  in  the  first  judicial 
district,  determined  tnat  where  an  action  is  commenced  against  a  de- 
fendant, Bjid  j)endenie  lite,  he  dies,  and  his  administrators  are  substituted 
defendants,  and  the  action  is  continued  under  the  Code,  without  any 
presentment  of  the  claim  to  the  defendants,  or  offer  to  refer  under  the 
Kevised  Statutes,  the  plaintiff  cannot  recover  costs  if  he  succeeds  in 
the  action. 

These  decisions  are  reviewed  by  Mr.  Justice  Emott,  delivering  the 
opinion  of  the  court  in  the  recent  case  of  Tlndal  agst  Jones.{tt)  That 
case  was  an  action  on  contract,  commenced  against  the  intestate  in  his 
lifetime,  and  continued  against  his  administratrix,  in  which  there  was 
judgment  for  the  plaintiff  for  over  $50,  and  the  question  was  whether 
the  administratrix  was  liable  for  the  costs  of  the  action.  And  the 
learned  court  came  to  the  conclusion  that  the  r^resentatives  of  a  de- 
ceased defendant  stand  in  the  shoes  of  their  testator  or  intestate  in  all 
respects ;  that  they  become  defendants  to  a  suit  against  him,  not  an 
action  which  has  been  brought  against  them  ;  and  that  the  action  must 
proceed  against  them  as  it  would  have  done  against  him.  And  that  if, 
m  the  final  event,  it  turns  out  that  the  plaintiff  recovers  a  judgment, 
which  would  entitle  him  to  costs  had  the  original  defendant  survived, 
he  has  the  same  right  against  his  legal  representatives  and  successors, 
and  section  817  of  the  Code  directs  how  that  judgment  shall  be  entered 
and  enforced.  This  decision  must  be  regarded  as  settling  that  an  ex- 
ecutor or  administrator  is  liable  for  the  costs  of  an  action  commenced 


(g)  Seo.  121.    See  amJU,  p.  344. 
(tf)  16  How.  Prac.  Rep.  286. 
(^  11  AbboU  Prao.  Bep.  258. 


(r)  3  Doer,  669. 

(0  15  How.  Praa  Rep.  t9. 
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againrt  Lis  testator  or  intestate  and  continiied  gainst  himael^  wbere 
the  decedent,  if  alive,  would  hare  been  liable  fijr  the  final  oosts  c^  the 
action. 

In  salts  against  execntors  or  administratois^  the  plaintiff  cannot  enter 
judgment  for  costs  without  first  obtaining  leave  bom  the  eoart.(«)  But 
errcir  will  not  lie  upon  a  judgment  tsr  costs  entered  up  against  an  ex- 
ecutor or  administrator  without  the  order  of  the  court  Such  judgment 
10  irregular,  and,  upon  proper  application,  will  be  set  aside:  but  it  is 
not  errcr(t;)— nothing  being  said  in  the  return,  one  way  or  the  otter, 
about  a  special  application  haying,  or  not  having,  been  made  to  the 
court  below ;  the  Superior  Court  will  intend  that  it  was  made.(t<7) 

Where,  however,  an  action  has  been  commenced  against  the  dece- 
dent in  his  lifetime,  and  has  been  continued  against  his  executor  or 
administrator,  and  the  plaintiff  has  obtained  judgment,  an  application 
to  the  court  for  leave  to  enter  judgment  for  the  costs  is  not  neces- 
sary* Such  an  application  is  only  necessary  when  the  award  or  refu- 
sal of  costs  rests  in  the  power  or  discretion  of  the  court,  or  at  least 
depends  upon  something  else  than  a  positive  direction  of  statute.  In 
cases  where  the  action  is  brought  against  executors  or  administrators, 
no  costs  are  recoverable  unless  the  plaintiff  has,  before  bringing  the 
action,  complied  with  the  conditions  of  the  statute,  and  this  must  be 
shown  to  the  court  outside  the  record ;  but  when  the  administrator  is 
substituted  for  the  deceased  in  a  pending  action,  the  court  has  uo  more 
to  pass  upon  in  such  an  application  than  if  a  similar  application  were 
made  in  tne  case  of  a  living  defendant.(t£ni;) 

In  an  action  in  the  Supreme  Court,  where  a  motion  for  costs  against 
executors  or  administrators  is  made  at  a  term  of  the  court  not  held  by 
the  same  judge  before  whom  the  trial  was  had,  the  certificate  of  the 
judge  before  whom  the  trial  took  place  must  be  presented,  showing 
what  facts  bearing  on  the  question  of  costs  appearea  on  the  trial.  The 
provision  of  the  above  41st  section  of  the  statute,  rec^uiring  the  certi- 
ficate of  the  judge  before  whom  the  trial  was  had,  is  still  in  force.  Un- 
der the  present  system,  however,  there  is  probably  no  necessity  for  a 
certificate  where  the  judge  before  whom  the  trial  was  had  holds  the 
court  at  which  the  motion  for  costs  is  made,  unless  it  be  to  inform  the 
defendant  in  advance  what  facts,  relative  to  the  question  of  his  liabil- 
ity for  costs,  the  judge  deems  established  at  the  trial,  so  that  he  may 
avoid  its  effect  by  proof  of  other  facts,  as  the  certificate  of  the  judge  is 
not  conclusive  as  to  costs.(x) 

And,  as  has  already  appeared,(^]  where,  in  an  action  a^inst  an 
executor  or  administrator,  a  referee  is  appointed,  to  whom  tne  whole 
issue  or  cause  is  referred,  the  referee  has  not  the  right  to  decide  the 
question  of  costs,  nor  the  power  to  award  costs  against  the  executor  or 
administrator  personally,  or  against  the  estate  he  represeuts.(2) 

(tt)  Knapp  T.  OurtisSf  6  Hill,  386 ;  MMeran'a  ex.V«  ▼.  GiUeapU,  12  Wend.  349.  See,  abo^ 
ParkhiU  agst.  Hillman  and  oihersy  adminittratorSj  <fec.,  12  How.  Prac  Rep.  353 ;  Winne  y. 
Van  Schaick,  (u{m.V,  dtc.,  9  Wend.  448;  MBrsereau  agst  Ryeraa^  12  How.  Praa  Rep.  300. 

(v)  12  Wend.  356.  (w)  Jydah  ▼.  Stagg's  ex.'r8j  24  Wend.  239. 

(ww)  Tindal  agt.  Jones^  11  Abbott  Prao.  Rep.  268,  261. 

(x)  See  ParkhiU  agst  HiOman^  12  How.  Prac.  Rep.  353 ;  Cfanaevoori  y.  ^Ukmi,  6  Hill,  393. 

(y)  Ante  p.  662. 

(s)  Muraerwu  agst  By^rm,  12  How.  Prac.  Rep.  300. 
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The  statute  is  sQent  as  to  whether  saj  certificate  should  be  given 
when  the  action  is  tried  before  a  referee ;  but  certificates  of  r^rees 
have  firequently  been  presented  to  the  court  on  motions  for  costs  in 
sooh  actions.(a)  If  the  re&ree's  certificate  is  not  absolutely  necessary, 
upon  which  to  found  the  motion  for  costs,  the  better  practice  is  to  pre- 
sent it ;  for,  by  the  above  41st  section  of  the  statute,  the  court  "  may 
direct  the  costs  to  be  levied  of  the  property  of  the  defendant,  or  of  tlie 
deccAsed,  as  may  be  just,  having  reference  to  the  fiu^ts  which  appeared 
on  &e  trial."(2»)  And  the  referee  is  the  most  ftt  person  to  inform  the 
oourt  what  fects  appeared  on  the  trial  When  such  Acta  are  shown 
by  affidavits,  the  court  is  often  left  in  doubt  as  to  what  fects  were  es- 
tablished on  the  trial.  If  the  referee's  certificate  is  produced,  there  can 
be  no  controversy  over  what  transpired  on  the  trial/c) 

Upon  an  application  for  costs  upon  a  judgment  obtained  on  a  refer* 
ence  under  we  statute,  the  question,  it  would  seem,  is.  as  in  cases  of 
ordinary  actions  against  executors  or  administrators,  wnether,  the  de- 
mand lukving  been  duly  presented,  its  payment  has  been  unreasonably 
resisted  or  neglected.  The  87th  section  of  the  ''Act  relating  to  the 
duties  of  executors  in  the  payment  of  debt8,"(^)  it  will  be  remembered, 
provides  that,  upon  a  reference  under  the  statute,  the  court  may  adiudge 
costs  as  in  actions  against  executors.(6)  Although  "  the  general  pro- 
visions of  the  Code  regulate  costs  in  actions  onJy,"(/)  7^^,  when  it  is 
declared  that  upon  a  reference  without  action,  the  oourt  shall  have  the 
same  power  to  adjudge  costs  that  it  would  have  in  case  an  action  had 
been  brought  against  the  defendants  in  their  representative  capacity,  it 
is  enough  for  the  court  to  see  that,  had  such  an  action  been  brought^  it 
might  have  awarded  costs  to  the  successful  party.  In  such  an  %cti(^, 
as  has  already  fully  appeared,  costs  may  be  allowed  in  certain  cases. 
These  costs,  when  allowed,  are  of  course  the  costs  of  an  action  imder 
the  provisions  of  the  Code.  Precisely  the  same  costs  may  be  adjudged 
upon  the  reference  without  action,  as  if  an  action  had  been  brought. 
Tne  court  is  therefore  authorized  to  award  costs  under  the  Code  upon 
such  reference.  The  provision  in  the  317th  section  of  the  Code,  which 
entitles  the  successful  party  to  recover  his  disbursements,  cannot^  it  is 
considered,  be  regarded  as  affecting  the  power  of  the  court,  in  proper 
cases,  to  award  costs,  as  in  an  action,  to  the  prevailing  party.  Tnis 
provision  was  only  intended  to  secure  the  party  his  disbursements,  in 
all  cases,  without  regard  to  the  exercise  of  the  discretion  vested  in  the 
court  to  grant  or  withold  costs.  Accordingly,  where  the  demand 
against  the  estate  was  upon  certain  promissory  notes  signed  by  the 
decedent,  and  the  defence  was  that  the  signatures  were  forgeries,  and 
there  was  a  reference  under  the  statute,  and  the  claimant  nad  judg- 
ment, and  it  did  not  appear  that  the  administratrix  had  any  reasonable 
ground  for  interposing  the  defence,  it  was  determined  that  the  claimant 

{dj  ChMMVoori  t.  Neisont  6  Hill,  386;  Hartftiy  r.  SMman*a  ex.*r^  33  WencL  671 ;  IHcholson 
T.  8htwem¥m^8  admJr,  dbc^  6  Wend.  664;  Woodiin  ▼.  Boi^ky,  13  Wend.  463. 
(d>  AwU,  p.  667 ;  Code,  sea  317;  ^nte,pp.  664-6,  667. 
(ej  MerHTeoM  y,  Byer$8, 13  How.  Praa  Sep.  300. 
(<$  3  R  a  8fr-8;  3  R.  S.  (6th  ed.)  173,  176;  Ank,  pp.  364,  379,  656-7. 
(«)  See  Lanaing  y.  OMe,  admJr^  Sc,  3  Code  Bepoiier,  346. 
(/)  Fan  Sithkr  t.  Chrahamj  7  How.  Prao.  Bep.  308.  * 
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was  entitled  to  judgment  apoQ  the  reference,  for  all  his  codB  of  the 
action,  as  well  as  for  his  di8bttr8ementa.(^) 

So,  if  the  executor  or  administrator  sucoessfully  litisate  a  daim 
brought  against  the  estate,  and  defeat  the  claimant  upon  tne  referenoe, 
lie  is  entitled  to  recover  his  costs  against  the  daimant,  as  in  an  aGtion.(A) 

In  an  action  at  law  by  a  legatee,  against  an  executor  or  administrator, 
for  the  recovery  of  a  legacy,  as  has  l^ore  been  8een,(t)  the  costs  of  the 
action,  or  of  either  part^,  shall  be  paid,  as  iJie  court  may  direct,  out  of 
the  estate  of  the  deceadid,  or  by  the  defendants  personally,  if  their  re- 
fusal to  pay  such  legacy,  or  their  defence  of  the  action,  shall  appear  to 
have  been  unreasonable. 

OF  COSTS  IN  surra  in  equitt. 

It  is  proper,  in  this  place,  to  refer  to  some  cases  respecting  the  liabil- 
ity of  executors  and  administrators  to  the  payment  of  costs,  in  suits  by 
or  against  them  in  equity. 

Where  there  was  ground  for  taking  the  direction  of  the  court  in 
relation  to  a  legacy,  and  the  executor  submitted  the  question  in  the 
cheapest  possible  mode,  he  was  held  entitled  to  retain  his  costs  of  the 
application  out  of  the  property  of  the  testator  which  was  not  specifically 


Ln  Wood  and  others  v.  Vandenburgh  and  other8y{k)  where  the  provi- 
sions of  the  will,  and  situation  of  the  testator's  property,  were  such  as 
to  render  it  proper  for  the  executors  to  take  the  opinion  of  the  Ck)UTt 
of  Chancery  in  relation  to  the  rights  of  the  several  parties  interested  in 
the  property,  the  costs  of  the  executors,  and  of  the  ^ardians  ad  liiem 
of  tne  several  defendants  who  were  infants,  were  directed  to  be  paid 
out  of  the  estate. 

If  executors  or  administrators  commence  a  suit  in  chancery,  in  good 
faith,  upon  probable  grounds  of  right,  and  to  enforce  a  supposed  claim 
of  the  testator  or  intestate,  they  will  not  be  charged  with  costs.  But 
if  tJiey  bring  a  suit  in  the  Court  of  Chancery  merely  to  aid  a  defence 
at  law,  they  cannot,  in  case  of  feilure,  be  excused  from  costs  there,  in 
a  case  in  which  costs  would  be  given  against  them  in  a  suit  at  law.Ct) 

A  suit  is  wantonly  brought  by  an  executor  or  administrator  witmn 
the  meaning  of  the  provision  of  the  Bevised  Statutes  on  that  subject, 
where  it  is  brought  oy  him  without  probable  cause,  or  where  he  has 
not  exercised  ordinary  care  and  diligence  to  ascertain  whether  there 
was  any  just  cause  of  action.(m) 

Where  a  creditor  or  legatee,  who  is  entitled  to  a  priority  of  payment, 
prosecutes  for  his  share  of  the  estate,  the  executor  or  administrator  is 
the  legal  representative  of  the  residuary  legatees,  and  it  is  his  duty  to 
protect  their  rights.    And  if  there  is  a  feir  question  for  litigation,  and 

(g)  Linn  agst  Chw^  14  How.  Prac.  Rep.  608.    See,  also,  Boyd  tugeX.  Bigdow,  Id.  51L 

(h)  MuMon  agst  Bowell,  20  How.  Prac.  Rep.  59.  The  cases  of  Vatn  SicMer  agat  Ordkmn, 
H  How.  Prac  Rep.  208,  and  Avery  agst.  Smithy  9  id.  349,  must  now  be  regarded  as  OTemiled. 

(t)  Ante,  p.  441. 

0)  Jfo  Iht  MaUer  offfowe,  1  Paige,  214.  (k)  6  Paige,  277. 

(Q  Manny  v.  PhOUpe,  1  Paige,  472.  Bee,  also,  BoughUm  ▼.  Phijl^  6  Paige;  334 ;  Boost- 
vtU  T.  EUith^rp,  10  Paige,  415. 

^  M^t^  T.  Elitihorp,  10  Paige,  4>5. 
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he  does  nothing  more  than  his  duty  in  attending  to  their  interests,  he 
will  be  allowed  his  costs  out  of  the  fund  belonging  to  them.(o) 

Where  executors,  who  have  no  interest  in  the  question  in  the  cause, 
are  made  defendants  in  chancery,  they  are  entitled  to  their  costs  out 
of  the  fund.(p) 

Where  an  executor  neglects  his  duty,  by  omitting  to  invest  the 
amount  of  a  legacy  paid  into  his  hands,  and  where  he  refuses  to  bring 
the  fund  into  court,  when  requested  to  do  so  by  the  legfitees,  for  the 
purpose  of  haying  it  secured  for  them,  upon  a  bill  filed  against  him  by 
the  legatees  to  compel  him  to  comply  with  their  request,  he  will  be 
charged  with  the  costs  of  the  suit.  But  where,  in  the  bill,  the  com- 
plainants make  a  further  claim  against  the  defendant,  which  they  fail 
to  establish,  the  parties  will  be  left  to  bear  their  respective  costs  of  the 
prosecution  and  defence  of  the  suit.(g) 

Where  executors  or  administrators,  without  any  sufficient  excuse, 
refuse  to  pay  over  to  the  general  guardian  funds  belonging  to  infants, 
they  may  be  personally  charged  with  costs.(r) 

W  here  the  complainant,  an  administratrix,  brought  an  appeal  for  her 
own  benefit,  after  a  decision  against  her  which  ought  to  have  been  sat- 
isfactory to  her  counsel,  it  was  held  that  she  had  no  claim  to  be  ex- 
cused from  the  payment  of  the  costs  of  the  appeal,  which  costs  were 
charged  upon  her  personally. («) 


CHAPTER  XVI, 

OF  GUARDIANS ;  OF  THE  APPOINTMENT  OF  GENERAL  GUARDIANS  BY 
SURROGATES,  AND  OF  THEIR  POWERS  AND  AUTHORITY. 

The  relation  of  guardian  and  ward  applies  to  children  during  their 
minority,  and  majr  exist  during  the  liyes  of  the  parents,  if  the  infant 
becomes  yested  with  property ;  but  it  usually  takes  place  on  the  death 
of  the  father,  and  the  guardian  is  intended  to  supply  his  place. 

There  are  two  kinds  of  guardianship— one  by  tne  common  law,  and 
the  other  by  statute.  It  is  with  the  latter,  and  that  chiefly,  only  so  far 
as  the  Surrogates'  Courts  in  this  state  haye  the  appointment  and  goy- 
ernment  of  guardians,  that  this  work,  consistently  with  its  design  and 
arrangement,  has  the  principal  concern.  A  brief  account  of  the  other 
kind  of  guardianship,  noweyer,  may  not  be  out  of  place  here,  and  will 
proye,  it  is  belieyed,  conduciye  to  the  proper  understanding  of  the 
principal  subject  under  consideration. 

There  were  three  kinds  of  guardians  at  common  law,  yiz.,  guardians 
by  nature,  guardians  by  nurture,  and  guardians  in  socage. 

"  (1.)  Guardian  hy  nature  is  the  father,  and,  on  his  death,  the  mother; 


(o)  Pritchard  v.  Eicka,  1  Paige,  270. 
(q)  PoweM  y.  Murray^  10  Paige,  256. 
{s)  Ckurdner  y.  Ooirdmr^  6  Paige,  06. 


(p)  Delqfldd  y.  Oolden,  1  Paige,  139. 
(r)  Sieghtm  r.  Van  Buren,  I  Paige,  4*79. 
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and  ibis  gaardiansliip  extends  to  the  age  of  twenty-one  years  of  the 
child,  and  it  extends  on]y  to  the  custody  of  his  person,  and  it  yielded 
to  guardianship  in  80cage.(a)  It  was  doubted  for  some  time,  in  the 
books,  whether  the  guaraian  by  nature  was  entitled  to  the  possession 
of  the  personal  estate  of  the  infant,  and  could  give  a  competent  dis- 
charge to  an  executor,  on  the  payment  of  a  legacy  belonging  to  the 
child ;  and  it  was  finally  understood  that  he  coula  not.(ft)  It  would 
seem,  therefore,  that  if  a  child  becomes  vested  with  personal  property 
only  in  the  lifetime  of  the  &ther,  there  is  no  person  strictly  entitled 
to  take  it  as  guardian,  until  a  guardian  has  been  duly  appointed  by 
some  public  authority,  though,  if  real  estate  vests  in  the  in&nt^  the 
guardian  in  socage,  or  a  substitute  for  such  guardian  provided  by  stat- 
ute, will  be  authorized  to  take  charge  of  the  whole  estate,  real  and  per- 
sonal. The  &ther  has  the  first  title  to  guardianship  by  nature,  and 
the  mother  the  8econd.(c)  The  Court  of  Chancery,  for  just  cause,  may 
interpose  and  control  that  authority  and  discretion  which  the  &ther 
has  m  general  in  the  education  and  management  of  his  child.'*(cc) 
"  Attempts  have  been  made  to  control  the  father's  right  to  the  custody 
of  his  infant  children,  by  a  legacy  given  by  a  stranger  to  an  infant, 
and  the  appointment  by  him  of  a  guardian  in  consequence  thereof 
But  it  is  settled  that  a  legacy  or  gift  to  a  child  cou^rs  no  right  to 
control  the  father's  care  of  the  child,  and  no  person  can  defeat  the 
father's  right  of  guardianship  by  such  means.  1^  however,  the  feither 
accedes  to  the  condition  of  tne  gift,  and  surrenders  up  his  control  of 
the  child's  education,  the  Court  of  Chancery  will  not  suffer  him  to 
retract  it."(d) 

**  (2.^  Guardian  by  nurture  occurs  only  when  the  in&nt  is  without 
any  otner  guardian,  and  it  belongs  exclusively  to  the  parents,  first  to 
the  father,  and  then  to  the  mother.  It  extends  only  to  the  person,  and 
determines  when  the  infant  arrives  at  the  age  of  fourteen,  in  the  case 
both  of  males  and  females.  As  it  is  concurrent  with  guardianship  by 
nature,  it  is  in  effect  merged  in  the  higher  and  more  durable  title  of 
guardian  by  nature. 

"  (3.)  Ouardian  in  socage  has  the  custody  of  the  in&nt's  lands,  as  well 
as  of  his  person.  It  applies  only  to  the  lands  which  the  in&nt  acquires 
by  descent ;  and  the  common  law  gave  this  guardianship  to  the  next 
of  blood  to  the  child,  to  whom  the  inheritance  could  not  possibly  de- 
scend ;  and,  therefore,  if  the  land  descended  to  the  heir  on  the  part  of 
the  father,  the  mother,  or  other  next  relation  on  the  part  of  the  mother, 
had  the  wardship ;  and  so,  if  the  land  descended  to  the  heir  on  the 
part  of  the  mother,  the  father,  or  his  next  of  blood,  had  the  wardship. 

(a)  "Co.  Litt  84  a;  Litt.  sea  123;  Co.  Lltt.  87  b,  88;  Hargraye's  note,  12;  The  Kmgy, 
Thorp^  6  Mod.  Rep.  221;  Jadcmm  r.  Combs,  7  Oowen'8  Rep.  36;   iSL  C7.,  2  Wend.  Rep.  153. 

(&)  "  ChjwMngham  ▼.  jETarrM,  cited  in  3  Bro.  186 ;  GtfMi  ▼.  Tattmadgtf  1  Johns.  Ch.  Repi  3; 
Milu  y.  Boydtn,  3  Pick.  Rep.  213." 

(c)  See  The  FeopU  y.  Kearney,  19  How.  Prac.  Rep.  493. 

(cc)  "2  Fonb.  Tr.  of  Equity,  234,  note;  Creuze  y.  BwUer,^  Cox's  Rep.  242."  See  %  Kanfs 
Oomm.  220. 

(d)  "Lord  Tburlow,  in  FbweU  y.  CUaver,  2  Bro.  600;  Colston  y.  Morris,  6  Mad.  89;  l^yoNff 
y.  Blendin,  1  Jaa  245.  See,  also,  The  Mna,  Were's  Rep.  464,  and  Story's  Com.  on  Eq.  Jar., 
(yol.  ii,)  574,  681,  where  the  jurisdiction  of  the  Court  of  Chancery  on  this  subject  Is  fiiUy 
examined  and  sustained."    See  2  Kent's  Comm.  221,  st. 
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These  guardians  in  socage  oease  when  the  child  arriyes  at  the  age  of 
fourteea  years,  for  he  is^en  entitled  to  elect  his  own  guardian,  and 
oust  the  gaardian  in  socage,  luid  they  are  then  accountable  to  the  heir 
for  the  rents  and  profits  of  the  estate.  If  the  in&nt^  at  that  age,  does 
not  elect  a  guardian,  the  guardian  in  socage  continue&'X^) 

This  guardianship  is  a  personal  trust,  and  is  not  transmissible  by 
succession,  nor  devisable  or  assignable.    It  extends  not  only  to  the 

{)erson  and  all  the  socage  estate,  but  to  hereditaments,  which  do  not 
ie  in  tenure,  and  to  the  personal  estate.  But  it  is  admitted  that  the 
title  to  guardian  in  soca^  cannot  arise  unless  the  in&nt  be  seised  of 
lands  held  in  socage.  This  guardianship  in  socage  maj^  be  considered 
as  gone  into  disuse,  and  it  can  hardly  be  said  to  exist  m  this  state,  for 
the  guardian  must  be  some  relation  by  blood  who  cannot  possibly  in- 
herit, and  such  a  case  can  scarcely  exist 

By  the  otb  section  of  the  act  ''concerning  the  tenure  of  real  prop- 
erty,"(/)  where  an  estate  in  lands  shidl  become  yested  in  an  infant,  the 
guardianship  of  such  iti&nt,  with  the  rights,  powers  and  duties  of  a 
guardian  in  socage,  shall  belong, 

1.  To  the  father  of  the  infant ; 

2.  If  there  be  no  fstther,  to  the  mother ; 

3.  If  there  be  no  father  or  mother,  to  the  nearest  and  eldest  relatiye 
of  full  age,  not  being  under  any  legal  incapacity ;  and,  as  between  rela- 
tiyes  of  the  same  degree  of  consanguinity,  males  shiJl  be  preferred. 

By  the  6th  section  of  the  same  act,  to  eyery  such  guardutn  all  statu- 
tory provisions  that  are  or  shall  be  in  force,  relatiye  to  guardians  in 
socage,  shall  be  deemed  to  apply. 

By  the  7th  section,  the  rights  and  authority  of  every  such  guardian 
shall  be  superseded  in  all  cases  where  a  testamentary  or  other  guardian 
shall  have  been  appointed  under  the  provisions  of  the  statute  presently 
to  be  treated  of. 

Guardians  by  statute  are  of  two  kinds :  testamentary  guardians,  and 
guardians  appointed  by  the  Court  of  Chancery  or  by  surrcmttea 

Testamentary  ^arouans,  to  whom  allusion  has  dready  been  made, 
are  founded  on  the  deed  or  last  will  of  the  fi»ther,  and  they  supersede 
the  claims  of  any  other  guardian,  and  extend  to  the  person  and  real 
and  personal  estate  of  the  child,  and  continue  until  the  child  arriyes  at 
full  age.  This  power  in  the  &ther  to  constitute  a  guardian  by  deed  or 
will,  was  givtti  by  the  statute  of  12  Charles  II.(a^ 

By  the  act ''  concerninff  guardians  and  wards/  l[A)—- 

Sec.  1.  Every  fietther,  whether  of  full  age  or  a  minor,  of  a  child  likely 
to  be  bom,  or  of  any  living  child  under  the  age  of  twenty-one  years, 
and  unmarried,  may,  by  his  deed  or  last  will,  duly  executed,  dispose 
of  the  custody  and  tuition  of  sudi  child,  during  its  minority,  or  for  any 
less  time,  to  any  person  or  persons  in  possession  or  remainder. 

(«)  '*  The  King  ▼.  i¥M(bfi,  Andrews'  Bep.  313.  The  goArdiAn  In  eooago  baa  lawM  po«e»- 
lion  of  the  lands,  and  he  may  maintain  actions  of  trespass  or  ejectment  in  respect  to  the  lands 
of  the  ward.  Byrne  t.  Van  Bouet^  6  Johns.  Bep.  66;  Jaekton  r.  2k  Waiti,  7  id.  16*7."  See 
2  Kent's  GomuL  233. 

(/)  1  R.  S.  718 ;  3  R.  a  (6th  ed.)  3.  (^)  See  notes  to  sea  18, 1  B.  L.  1813,  368. 

(A)  2  R.  a  ISO;  3  B.  a  (6th  ed.)  243. 
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The  act "  caiieefmng  the  li^bte  and  liabilitieg  of  hosband  and  viie;''^,0 
provides  as  foUows: 

Sec  9.  Every  mamed  woman  is  hereby  oonstitated  and  deckred  to 
be  the  joint  goardian  of  her  childxen,  with  her  husband,  with  equal 
powers,  ri^ts  and  duties  in  regard  to  them,  with  the  hnaband, 

A  wiU  merely  appointing  a  testamentary  guardian,  need  not  be 
proved ;  and  though  the  statute  speaks  of  appointment  by  deed,  as  well 
OS  b^  will,  yet  such  a  diq>06ition  by  deed  may  be  revoked  by  will : 
and  It  is  evident  fixmi  the  language  of  the  Engiiak  statntPi  aiMl  fiom 
the  reason  of  the  thing,  that  the  deed  there  mentioaed  is  only  a  testa- 
mentary instrument  in  the  form  of  a  deed,  and  to  openie  oidy  in  the 
event  of  the  fiUher's  deatL(/ ^  Though  the  statutes  in  this  state,  which 
have  adopted  or  followed  tne  provisions  of  the  English  statute,  may 
have  abridged  its  explanatory  and  verbose  phraseology,  it  is  not  to  lie 
presumed  that  they  intended  to  vary  the  eonstraction  of  it.  The  better 
opinion  is,  that  such  a  testamentaiv  guardian  will  continue  till  the  age 
o(  twenty-one,  though  the  inluit  be  a  female,  and  many  in  the  mean- 
time, if  th^  will  be  explicit  as  to  the  duration  of  the  trust;  for  tke  stat- 
ute gives  that  authority  to  the  &lher.(ib) 

By  section  2  of  the  above  mentioneid  act*^'  concerning  guardians  and 
wards,"  every  such  disposition  (by  the  deed  or  last  wiU  of  the  &therX 
from  the  time  it  shall  take  effect,  shall  vest  in  the  pezson  or  pemons  to 
whom  it  shall  be  made,  all  the  rights  and  powers^  and  subject  him  or 
them  to  all  the  duties  and  obligations  of  a  guardian  of  such  minor,  and 
shall  be  valid  and  effectual  against  every  other  person  claiming  the  cus- 
tody or  tuition  of  such  minor,  as  guardian  ia  socagCi  or  otherwiae.(0 

Sec  3.  Any  person  to  whom  the  custody  of  any  minor  is  so  disposed 
of,  may  take  the  custody  and  tuition  of  such  minor,  and  may  maintain 
all  proper  actions  for  the  wrongful  taking  or  detention  of  the  minor, 
ana  shall  recover  dami^ges  in  such  actions,  for  the  benefit  of  his  ward. 
He  shall  also  take  the  custody  and  management  of  the  personal  estate 
of  such  minor,  and  the  profits  of  his  real  estate,  during  the  time  for 
which  such  disposition  shall  have  been  made,  and  may  bring  such 
actions  in  relation  thereto  as  a  guardian  in  socage  might  by  lair. 

A  father  ooly  can  appoint  a  testamentary  guardian  of  ms  children. 
The  grandfiither  has  no  such  power.(i»)  But  probably,  under  the  act 
of  1860  above  quoted,(n)  the  mother  has  the  power. 

The  distinction  of  guardians  by  nature,  ana  by  80(»ge,  seems  now  to 
be  lost^  or  gone  into  oblivion,  and  those  several  kinds  of  guardians 
have  become  essentially  superseded  in  practice  by  the  chancery  guar- 
dUanSj  or  guardians  appointed  by  the  Court  of  Cmmcery,  now  by  the 
Supreme  Courts  or  by  the  surrogates  in  the  respective  counties  of  this 
state.  Testamentary  guardians  are  not  very  common,  and  all  other 
guardians  are  now  appointed  by  the  one  or  the  other  of  those  jurisdic- 

m  8.  L.  I860,  oh.  90,  p.  159. 

If)  The  Btatate  of  Ohio  in  1831,  rerj  properly  dropi  the  word  deed,  sod  gives  the  &ther 
the  power  of  appointing  by  wiU  » teetamentwj  guardian  to  hia  inlkni  and  unmarried  child. 
(k)  See  3  Kent'i  Comm.  224. 

(0  2  &  &  160;  3  R  &  (5th  ed.)  243.    See  The  Peopk  ▼.  Xmney,  10  How.  Praa B.  493. 
(m)  Boyi  ▼.  MiUon,  2  Bdw.  Ch.  Bep.  202. 
(fi)  Bteln1h4  MaUero/ihe  GuardMnO^ip of  Bannah  if.  Pierce,  12  How.  Praa  Bep.  532. 
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tioQS.  The  power  of  the  chancellor  to  appoint  guardians  for  infanta  who 
had  no  testamentary  or  statute  guardian,  was  a  branch  of  his  general  ju- 
risdiction over  minors  and  their  estates,  and  that  jurisdiction  had  been 
long  and  unquestionably  settled.(o)  The  constitution  of  this  state  pro- 
vides that  there  shall  be  a  Supreme  Court,  having  general  jurisdiction  in 
law  and  equity.  By  the  act  m  relation  to  the  judiciary,  passed  May  12, 
1847,(  p)  it  is  declared  that  the  Supreme  Court,  organized  by  the  act, 
shall  possess  the  same  powers  and  exercise  the  same  jurisdiction  as  is 
now  poeaessed  and  exercised  by  the  present  Supreme  Court  and  Court 
of  Chancery ;  and  the  jjistices  of  said  court  shall  possess  the  powers 
and  exercise  the  jurisdiction  now  possessed  and  exercised  by  the  jus- 
tices of  the  present  Supreme  Court,  chancellor,  vice-chancellors  and 
circuit  ju^es,  so  &r  as  the  powers  and  jurisdiction  of  said  courts  and 
officers  shall  be  consistent  with  the  constitution  and  provisions  of  the 
act.(j)  Under  these  provisions  the  Supreme  Court  has  exercised  the 
power  of  appointment  of  guardians  for  minors. 

Surrogates,  by  the  act  of  the  Legislature  of  the  6th  April,  1802,  as 
has  been  8een,(r)  were  authorized  to  allow  of  guardians  who  should 
be  chosen  by  infants  of  the  age  of  fourteen  years,  and  to  appoint  guar- 
dians for  such  as  should  be  within  that  age,  in  as  full  and  ample  man- 
ner ag  the  chanoeUor  of  this  state  might  or  could  appoint  or  allow  of 
the  same ;  and  the  same  jurisdiction  is  continued  by  the  existing  law.(s) 
And  as  the  powers  and  jurisdiction  of  the  Court  of  Chancery  were  de- 
clared(^)  to  be  co-extensive  with  the  same  powers  and  jurisdiction  in 
England,  with  the  exceptions,  additions  and  limitations  created  and 
imposed  by  the  constitution  and  laws,  it  is  to  be  inferred  that  the  chan- 
cellor of  New  York  retained  the  jurisdiction  over  infants  which  be- 
longed to  the  chancellor  in  England,  and  which  belonged  to  the  chan- 
cellor of  New  York  prior  to  the  1st  January,  1830,  when  the  Revised 
Statutes  took  eflfeot  This  jurisdiction  is  now  assumed  by  the  Supreme 
Court. 

The  practice  in  chancery,  on  the  appointment  of  a  guardian,  was  to 
require  a  master's  report,  approving  of  the  person  and  security  offered. 
The  court  might,  in  its  discretion,  appoint  one  person  guardian  of  the 
person,  and  another  guardian  of  the  estate,  in  like  manner  as  in  the 
cases  of  idiots  and  lunatics  there  might  be  one  committee  of  the  person, 
and  another  of  the  estate.  The  guardian  or  committee  of  the  estate 
always  was  required  to  give  adequate  security;  but  the  guardian  or 
committee  of  the  person  gave  none.  The  same  practice  in  all  substan- 
tial particulars  prevails  in  the  Supreme  Court. 

OF  THB  PBOOBEDINGS  FOB  THS  APPOIKTMBNT  OF  A  GUARDIAN  OF  A 

MIKOB  BY  A  SUBBOGATB. 

By  the  4th  section  of  the  above  mentioned  act,  "  relating  to  guar- 
dians and  wards,"  if  no  guardian  for  the  minor  shall  have  been  ap- 


(o)  See  2  Kent's  Gomm.  226.  (jp)  S.  Ll  1847,  319. 

ed!)  3M,"Be<ri7 i«Ji"p."24  """  " '  ^  '  "'"' '  "^  "'   {i^^i^K  ifsfeea  36? 


\y)    aW9  S  Xk-eUbB  VAfUUU.  AJi^J.  \jpy    K7.  JUL    XO»l,    OX9, 

(a)  See  3  B.  S.  (6th  ed.)  277-S.  (r)  AnU,  p.  4. 

M  See  2  B.  S.  161,  leci.  4  and  6 ;  3  B.  a  (6th  ed.)  243,  infra;  2  B.  a  220;  3  B.  S.  (6th 
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pointed  by  the  father,  by  a  deed  or  will,  every  such  minoar  of  the  age 
of  fourteen  years  may  apply,  by  j  ethion,  to  the  aiirrogate  of  theooantT 
where  the  residence  of  aoch  minor  may  be,  for  the  ^ipointaieni  of  such 
goardian  as  the  minor  may  nominate,  subject  to  the  afqnobataoQ  of  the 
sarrogate.(tA 

Sec.  5.  If  such  minor  be  under  ibe  age  of  firarteen  yeaia^  airy  relative 
or  other  person,  in  his  behalf  may  apply  to  the  sonogate  of  the  coonty 
where  such  minor  shall  reside,  for  the  appointment  of  a  guardiaa  of 
the  minor  until  he  shall  arrive  at  the  age  of  fourteen  years,  and  until 
another  guardian  shall  be  appointed.  Upon  the  making  of  any  soch 
application,  the  surrogate  shall  assign  a  day  for  ibe  hearing  thereof  and 
shall  direct  such  notice  of  the  hearing  to  be  given  to  the  relativea  iji 
the  minor  residing  in  the  county  as  he  shall,  on  due  inquiry,  think 
reasonable.(t;) 

By  the  44th  section  of  the  act  of  the  16th  May,  1837, ''  concerning 
the  proof  of  wills,  executors  and  administratorB^  guardians  and  wards, 
and  Surrogates'  Courts,"  it  is  provided  that  the- notice  required  by  the 
above  6th  section  shall  be  required  to  be  served  on  such  relatives  only 
of  the  minor  as  the  surrogate  shall  direct.(u^) 

Sec.  6.  The  surrogate  to  whom  application  may  be  made  under 
either  of  the  preceding  sections,  shall  have  the  same  power  to  allow 
and  appoint  guardians  as  is  possessed  by  the  chancellor;  and  in  all 
cases  he  shall  inquire  into  the  circumstances  of  the  minor,  and  ascertain 
the  amount  of  bis  personal  property,  and  the  value  of  the  teats  and 
profits  of  his  real  estate;  and,  for  that  purpose,  he  may  compel  any 
person  to  appear  before  him,  and  testify  in  relation  thereto.(x) 

Sec.  7.  [Sec.  8.]  Before  appointing  any  person  guardian  of  a  minor, 
the  surrogate  shall  require  oi  such  person  a  bond  to  the  minor,  with 
sufficient  security,  to  be  approved  by  him,  in  a  penalty  double  the 
amount  of  the  personal  estate,  and  of  the  value  of  tne  rents  and  profits 
of  the  real  estate,  conditioned  that  such  person  will  iaithfully,  in  all 
things,  discharge  the  duty  of  a  guardian  to  such  minor,  according  to 
law,  and  that  he  will  render  a  true  and  just  account  of  all  moneys  and 
property  received  by  him,  and  of  the  application  thereof  and  of  his 
guardianship  in  all  respects,  to  any  court  having  cognizance  thereof^ 
when  thereunto  required.(^) 

Sec.  8.  [Sec.  9.]  The  bond  so  taken  shall  be  retained  by  the  surro- 
gate among  the  papers  of  his  office,  and,  in  case  of  any  breach  of  the 
condition  thereof^  may  be  prosecuted  in  the  name  of  the  ward,  although 
he  may  not  have  arrived  at  jfull  age,  by  his  next  friend  or  guardian, 
whenever  the  surrogate  shall  direct.(z) 

The  power  of  the  surrogate  under  the  provisions  of  the  statute  thus 
quoted,  is  not  limited  to  that  fistvored  class  of  infisints  who  are  endowed 
with  estate,  real  or  personal.  He  may  doubtless  appoint  a  guardian 
for  the  infant  inmate  of  a  poor-house,  without  property  and  without 
name  or  lineage.  But  the  statute,  and  the  practice  under  it,  has  refer- 
ence, specially  and  particularly,  and  almost  exclusively,  to  the  former 

(tt)  2  R.  &  160;  8  R.  8.  (6tb  ed.)  243.  (t;)  2  R.  a  151;  3  B.  a  (6th  ed.)  243. 

(w)  6.  L.  1837,  632;  3  B.  a  (6th  ed.)  243-4.       (z)  2  EL  a  161;  3  B.  a  (5th  ed.)  244 
(V)  2  R.  a  151;  3  R.  a  (5th  ed.)  244.  (s)  2  R.  a  151;  3  R.  a  (5th  ed.)  244. 
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daas.  This  is  manifest  firom  the  varioua  provisions  in  regard  to  bonds 
vith  securities,  for  ascertaining  the  yalue  of  the  in&nt's  property,  and 
for  the  keeping,  rendering,  and  settling  accounts,  and  for  compensation 
and  recompense  for  expenses  and  services,  and  for  the  removal  of  the 
guardian  K>r  incompetency,  or  other  dereliction  of  duty.  These  nu- 
merous and  complicated  provisions  can  have  no  possible  application  to 
those  minors  whose  condition  is  orphanage  and  aestitution.(2SB) 

« 

OF  THB  SUBBOGATB  HAVING  JUBISDICTION  TO  APPOINT  THE  GUARDIAN 

OF  A  MINOR. 

With  respect  to  the  question  as  to  what  shall  constitute  a  residence 
of  the  minor  in  the  county  of  the  surrogate,  so  as  to  give  the  surrogate 
jurisdiction  to  appoint  a  guardian  for  hinl,  no  difficulty  occurs  where 
the  minor  has  a  home  with  his  relatives  or  friends  in  the  county  of  the 
surrogate.  During  the  life  of  the  &ther  of  the  minor,  his  residence  is 
with  his  fiither.  Upon  the  death  of  the  &ther,  the  residence  of  the 
mother  of  the  minor  becomes  the  residence  of  the  minor ;  and  if  the 
mother  of  the  minor,  after  the  death  of  the  &ther,  change  her  residence 
to  a  different  county  from  that  in  which  the  fiither  resided,  the  resi- 
dence of  the  minor  is  changed  with  that  of  his  mother.  And  a  surro- 
gate acquires  jurisdiction  to  appoint  a  general  guardian  of  a  minor 
where  the  actual  residence  of  the  minor,  for  the  time  being,  is  in  the 
county  of  the  surrogate,  although  the  legal  residence  or  domicil  of  the 
minor  is  in  another  county.  Thus,  where  the  minor,  with  her  mother, 
resided  in  the  county  of  Monroe,  and  a  relative  of  the  minor,  whilst 
the  minor  was  on  a  visit  to  the  county  of  Westchester,  and  therefore 
actually  residing  there,  applied  to  the  surrogate  of  the  county  of  West- 
chester to  be  appointed,  and  was  appointed  by  that  surrogate,  the  gen- 
eral guardian  of  the  minor,  it  was  held  that  the  surrogate  had  juris- 
diction to  make  the  appointment,  and  that  the  appointment  was  valid.(a) 

A  domicil  of  choice  can  only  be  acquired  by  a  person  who  is  sui  juris. 
A  minor  cannot,  therefore,  of  his  own  motion,  make  a  change  of  his 
domicil.  After  a  guardian  has  been  appointed  for  him,  his  residence, 
at  any  rate  within  the  jurisdiction  of  this  state,  will  be  regulated  by  his 
guardian.  Thus,  where  the  surrogate  of  the  county  of  New  York  had 
appointed  a  guardian  for  the  minor  when  under  the  age  of  fourteen 
years,  the  minor  then  residing  in  the  county  of  New  York,  and  the  dom- 
icil of  the  minor  was  changed  by  her  guardian  to  the  county  of  Kings, 
which  was  her  domicil  at  the  time  she  attained  the  age  of  fourteen,  and 
on  attaining  that  age  the  minor  elected  to  have  a  new  guardian,  it  was 
determined  that  the  surrogate  of  the  county  of  Kings  had  jurisdiction 
to  entertain  the  application  of  the  minor  for  the  appointment  of  such 
new  guardian,  and  to  appoint  such  guardian  for  the  minor  until  she 
attained  her  full  age.(aa) 

im)  The  People  agt.  Kearney^  19  How.  Prao.  Rep.  493,  499. 

(a)  In  Ihe  Matter  of  the  Gwirdicmehip  of  Hannah  M.  PiercCj  12  How.  Prac.  Rep.  632.  See, 
also,  Xcvis  agt  IhUkm^  8  How.  Prac.  Rep.  99. 

(aa)  See  &  parte  Bartlett,  4  Bradf.  Suit.  Rep.  221.  See,  alao,  Wood  v.  Wood,  5  Paige,  596, 
605,  2  Kent's  Comm.  227,  note. 
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OF  THB  AFPOIKTMEHT  OF  GUABDIAMB  FOB  MIS0B8  OVBB  THB  AGS  OF 

FOUBEBKH. 

The  petition  to  the  sarrogate,  of  a  minor  of  the  age  of  fourteen,  for 
the  appointment  of  a  goaidian,  should  aver  ike  readence  of  the  minor 
in  the  coxintv  of  the  sorrc^te,  and  the  age  of  the  minor,  and  should 
nominate,  subject  to  the  approbation  of  the  surrogate,  the  person  desired 
to  be  appointed  the  gnaraian,  and  pray  his  appointmenL  It  should  be 
accompanied  by  the  written  consent  of  the  person  propc^ed,  to  accept 
the  guardianship ;  and  also  by  evidence,  in  the  form  of  an  aJSdavit  or 
otherwise,  of  the  amount  of  the  personal  estate,  and  of  the  value  of  the 
rents  and  profits  of  the  real  estate  belonging^to  the  minor,  to  answer 
the  inquiry  directed  to  be  made  by  the  above  6th  section  of  the  statute, 
and  in  order  that  the  surrogate  may  fix  the  penalty  of  die  bond  to  be 
taken  of  the  guardian,  pursuant  to  the  7th  section.  Other  evidence 
concerning  the  property  of  the  minor,  besides  that  so  furnished,  may 
be  demanded  by  the  surrogate.  *'  The  proper  course,"  says  the  chan- 
cellor in  Bennett  v.  Bjfme^ih)  *'for  the  surrogate,  upon  the  appointment 
of  a  guardian,  is  to  ascertain,  by  the  examination  of  witnesses,  the  prob- 
able amount  of  the  personal  estate,  and  of  the  income  of  the  realty 
during  the  minority  o^  the  iu&nt.''  And  it  would  seem  proper  that  in 
some  cases  written  evidence  should  be  produced  that  the  nunor  is  of 
the  requisite  age  to  entitle  him  to  make  the  application  himsdC 

If  the  surrogate  approve  of  the  person  ncnninated,  upon  his  execut- 
ing a  bond  to  the  minor,  with  sufficient  security,  accoroing  to  the  pro- 
visions  of  the  7th  section,  he  is  appointed  the  guardian,  and  letters  of 
guardianship  are  granted  and  issued  to  him.  PcTSonal  security  is  usu- 
ally offered.  If  such  be  the  case,  the  surrogate  may  require  and  take 
evidence  of  the  pecuniary  responsibility  of  the  -surety,  and  in  nearly 
all  cases  he  will  require  him  to  justify  in  the  amount  of  the  penalty 
of  the  bond.  Usually,  only  one  surety  is  demanded.  CMher  sufficient 
security,  as  by  mortgage  of  real  estate,  may  be  accepted,  as  the  statute 
does  not  prescribe  the  kind  of  security  to  be  required ;  but  such  is  not 
commonly  ofiered.  Where  there  are  several  guardians,  the  statute 
requiring  the  surrogate,  upon  the  appointment  of  guardians,  to  take 
&om  every  guardian  a  bond  with  surety,  &c.,  is  complied  with  by  tak- 
ing one  joint  and  several  bond  from  all  the  guardians,  with  surety.(66^ 
Upon  granting  the  letters,  an  order  allowing  the  same  to  issue  should 
be  made  and  entered  in  the  surrogate's  minutes.  [For  forms  for  pro- 
ceedings on  the  appointment  of  a  guardian  of  a  minor  of  the  age  of 
fourteen,  and  form  of  the  letters  of  guardianship,  see  Appendix,  No. 
116.] 

OF  THE  APPOIXT\IEXT  OF  GUARDIANS  FOR  MINORS  UNDER  THE  AGE  OF 

FOURTEEN. 

In  the  case  of  a  minor  under  the  age  of  fourteen  years,  the  applica- 
tion for  the  appointment  of  an  executor  must,  as  in  the  case  of  a  minor 
over  fourteen  vears  of  age,  be  by  petition  in  writing  ;(c)  arid  such  peti- 
tion must  come  from  a  relative  or  other  person  in  behalf  of  the  minor, 

(fc)  2  Barb.  Ch.  Rep.  216.  (66)  Kir^.y  y.  Turner,  1  H<^>kins'  Ch.  Bep.  309. 

{c)  Lewis  agsL  J/ution,  8  How.  Prac.  Rep.  99. 
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It  is  usually  presented  by  a  person  proposing  to  be  himself  appointed 
the  guardian.  It  should  state  the  relationship,  if  such  be  the  case,  of 
the  petitioner  to  the  minor,  the  residence  of  the  minor  within  the  county 
of  the  surrc^te,  his  age,  and  the  amount  of  his  personal  estate,  and  the 
value  of  the  rents  and  profits  of  his  real  estate.  It  should  also  state  the 
names  of  the  lalatives  of  the  minor  residing  in  the  coanty,  and  the  par- 
ticulars of  their  relationship,  to  enable  the  surrogate  to  give  the  proper 
directions  with  r^ard  to  notice  to  the  minor's  relatives^  pursuant  to 
the  provisions  of  l£e  above  6th  section  of  the  statute  and  of  the  Law  of 
1837.  Its  prayer  wiU  be  for  the  appointment  of  the  petitioner  or  some 
other  suitable  person  as  the  guardian  of  the  minor  until  he  shall  arrive 
at  the  age  of  fourteen  years,  and  until  another  guardian  shall  be  ap- 
pointed. If  the  petitioner  prav  for  his  own  appointment,  that  will  be 
a  sufficient  consent  to  accept  of  the  guardianship.  If  the  prayer  be  for 
the  appointment  of  another  person,  the  petition  should  be  accompanied 
by  his  consent  to  accept. 

And  if  the  petition  allege  the  residence  of  the  minor  within  the  county 
of  the  surrogate,  and  the  other  facts  above  recited  necessary  to  give 
the  surrogate  jurisdiction  of  the  person  of  the  minor,  and  the  surrogate 
proceeds  regularly  and  appoints  a  guardian  for  such  minor,  such  ap- 
pointment is  valid  until  it  shall  be  reversed  or  vacated  by  a  direct  pro- 
ceeding for  that  purpose,  and  will  not  be  held  void  although  the  infant 
never  resided  in  the  county  of  the  surrogate ;  and  the  Supreme  Court 
will  not  sustain  an  action  brought  to  remove  a  guardian  appoinV3d 
under  such  circumstance&((j) 

The  petition  should  be  under  oath,  and,  upon  presenting  the  same, 
the  surrogate  assigns  a  day  for  the  hearing  thereof,  and  decides  as  to 
the  notice  to  the  relatives  of  the  minor  residing  in  the  county,  provided 
for  by  the  above  sections  of  the  statutes,*  The  statute  is  im{)erative  that 
the  surrogate  shall  assign  a  day  for  the  hearing  of  the  application,  aud 
shall  direct  such  notice  of  the  hearing  to  be  given  to  the  relatives  of 
the  minor  residing  in  the  county  as  he  shall,  upon  due  inquiry,  deem 
reasonable.  This  provision,  as  originally  enacted  in  the  Bevised  Stat- 
utes, "seems  to  have  borne  the  construction  that  all  the  relative;^  of  the 
infant,  either  by  affinity  or  consanguinity,  if  they  resided  in  the  county, 
were  to  be  notified  of  the  time  and  place  appointed  for  the  hearing  of 
the  application ;  and  that  the  surrogate  was  only  to  decide  upon  the 
reasonableness  of  the  notice.  The  act  of  1837  has  modified  the  provi- 
sions of  the  Revised  Statutes  in  this  respect,  by  declaring  that  the  no- 
tice shall  be  required  to  be  served  on  such  relatives  only  of  the  minor 
as  the  surrogate  shall  dii*ect.  This  modification,  however,  does  not  re- 
lieve the  surrogate  from  the  duty  of  making  the  inquiry  contemplated 
by  the  Revised  Statutes,  for  the  purpose  of  ascertaining  who  are  the 
relatives  of  the  infismt  residing  in  the  county,  and  of  directing  notice  of 
the  application  to  be  given  to  such  and  so  many  of  them  s|S  may  be 
deemed  reasonable  for  the  purpose  of  having  the  rights  of  the  infant 
properly  attended  to  upon  the  application.  W  here  the  application  is 
made  by  one  who  is  not  nearly  related  to  the  infant  either  by  affinity 

(d)  Lewis  agst.  DuUon^  8  How.  Prac.  Rep.  99.    See,  also,  In  the  MaUw  of  the  Guardian- 
ship  of  Hannah  M,  Pierce^  12  How.  Prac.  Rep.  632;  AnU^  p.  677. 
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or  coDaacgnimtT,  it  is  the  dnkj,  thaetee,  of  ffae  muMugBlt  to  inqinie 
and  ascertain  woether  tbe  infiuit  has  any  audi  leladveB  in  the  ecxutv 
w}jo  are  of  aoffieieDt  age  aod  capacity  to  pooteei  tlie  li^blaaiid  interests 
of  tbe  minor  in  the  aelection  o£  a  proper  gnaidiaa,  and  in  ohiaming 
sufficient  flecnrity  from  such  goaidian  in  leCaenee  to  the  oateie  and 
▼alue  of  the  infuit's  property.    And  if  the  neaieat  lekftivca  at  Ae  in- 
fant do  not  join  in  the  application,  or  giTe  their  copacat  to  the  aame. 
the  sorrogate  fihoold  direct  notice  to  be  givea  to  aoch  aod  £0  mmy  of 
tbem  who  are  rending  in  the  county,  aa  he  may  deem  miminiji  to  {xo- 
tect  the  infiuit's  interest  and  ri^ita  <m  aneh  applicatioD.    He  shoidd 
enter  his  decision  on  that  subject  in  the  minutes  of  hiaproceedingB^  and 
sLonld  require  the  applicant  to  fnmiah  the  evidence  of  the  aernoe  of 
such  notice  before  he  proceeds  to  make  the  appointmoit.    So^  where 
the  application  is  made  by  a  rdatiTe  of  the  infimt^  the  snnqgate  sboold 
make  ihe  requisite  inquiries,  and  ascertain  whether  these  are  any  other 
relatives  related  to  the  in&nt  in  the  same  degree^  or  more  neady,  and 
direct  notice  of  the  hearing  of  the  application  to  be  given  aoccraiD^y. 
And  where  the  surrogate  errs^  dther  dy  n^ecting  to  make  the  prc^)er 
inquiries  as  to  who  are  tbe  relatiyea  of  the  infimt^  or  in  not  diieciin^ 
notice  to  be  given  to  such  of  the  rdativeaaa,  in  tlus  exercise  of  a  sound 
discretion,  he  should  have  directed  to  be  notified  of  the  time  and  place 
of  hearing  the  application,  tbe  Appellate  Court  may  reverse  his  deoBion, 
and  may  set  aside  the  appointment  of  the  guardian  upon  that  graundj(e) 
An  order  directing  the  notice  to  be  given,  specifying  the  names  d 
the  relatives  upon  whom  it  must  be  served,  and  the  number  of  days' 
service  to  be  given,  is  entered  in  the  surrogate's  minute&    Frmn  four 
to  eight  days'  service  is  usually  allowed. 

On  the  day  named  in  the  notice,  upon  proof  of  the  due  service  thereof 
tbe  hearing  on  the  petition  tak^  place.  The  parties  may  appear  either 
in  person  or  by  counsel.  The  surrogate  may,  if  he  thinks  proper,  ap- 
point one  of  the  relatives,  or  any  other  suitable  person,  ihe  guardian 
ad  litem  of  the  infant  in  relation  to  the  application,  for  the  purpose  of 
procuring  the  requisite  proofi,  so  as  to  prevent  an  improper  appoin^ 
ment  of  a  guardian,  or  tne  taking  of  insufficient  security  in  r^^noe 
to  the  property ;  and  he  may  examine  the  relatives  of  the  minor,  or 
any  other  peruons,  on  oath,  as  to  any  matter  connected  with  the  appli- 
cation, or  as  to  the  propriety  of  granting  the  8ame.(/) 

The  Surrogate's  Court,  as  has  been  repeatedly  observed  in  this  vcdume, 

(e)  UnderhBl  t.  DemnU,  9  Paige,  30&-7.  See,  also,  WvUe  y.  Pomeroy,  7  Barb.  Sup.  Ct 
Bep.  640.  In  The  People  v.  WUeoz,  (22  Barb.  Sap.  Gt  Rep.  178, 186-7,)  H  is  eald  ''The 
sorrogate  maj  aaugn  the  day  on  which  the  i^licatioo  ia  presented,  if  he  shaU  delenniiie 
that  notice  to  the  relatives  need  not  be  given.  There  is  nothing  in  the  papers  to  show  that 
this  was  not  dona  We  must  presame,  therefore,  that  the  sarrogate  assigned  the  day  of  the 
application  for  the  hearing."  And,  with  respect  to  the  objection  that  no  notice  of  the  appli- 
cation for  the  appointment  of  a  guardian  for  the  minor,  or  of  the  hearing  befi>re  the  aonogaie, 
was  given  to  the  relatives  of  the  minor  residing  in  the  coon^,  it  is  Bai<^  "  The  answer  to  this 
objection  is,  that  the  statute  confers  a  discretion  upon,  the  surrogate  in  this  respect  *  * 
*  *  There  is  nothing  in  the  papers  before  me  to  show  that  this  statute  was  not  com- 
plied with."  But  the  matter  before  the  learned  court  was  upon  a  habeat  corpus  lor  the  cus- 
tody of  the  infant;  and,  tbe  jurisdiction  of  the  surrogate  to  appoint  the  guardian  of  the  infant 
having  boon  conceded,  all  presumptions  were  in  favor  of  the  regularity  of  his  proceedings. 

(/)  See  KeUinger  v.  Moe,  7  Paige,  363. 
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is  a  court  of  special  and  limited  jarisdiction,  and  must  proceed  to  ex- 
ercise its  powers  according  to  the  letter  of  the  statute  from  which  it 
derives  them.  Its  authority  in  regard  to  parties,  upon 'a  petition  for 
the  appointment  of  a  guardian,  is  to  be  found  in  the  above  nfth  section 
of  the  statute.  The  parties,  other  than  the  petitioner,  are  limits  to  the 
relatives  of  the  minor  residing  in  the  county.  The  person  to  whom 
the  minor  may  have  been  apprenticed  by  indenture,  or  to  whose  care 
and  custody  he  may  have  been  committed  by  the  deed  or  will  of  the 
&tber,  cannot  be  made,  nor  can  he  make  himself,  a  party  to  such  an 
application,  so  as  to  be  concluded  by  the  judgment  or  decree,  for 
the  reason  that  the  act*  has  given  the  surrogate  no  such  authority.  It 
prescribes  what  he  shall  do,  and  whom  he  may  call  before  him  to  be 
bound  and  concluded  by  his  decrees.  The  voluntary  appearance,  there- 
fore, on  the  hearing  before  the  surrogate  of  the  application  for  the  w- 
pointment  of  the  guardian  of  a  minor,  of  a  party  to  whose  custody  the 
minor  had  been  committed  by  the  deed  of  his  father,  will  not  conclude 
or  affect  the  right  of  such  party  to  the  custody  of  the  minor.((/) 

On  the  hearing  of  the  application  for  the  appointment  of  a  guardian 
of  a  minor  under  fourteen,  the  same  inquiry  is  to  be  made  as  to  the 
qualifications  of  the  proposed  guardian,  and  the  sufficiency  of  the  se- 
curity offered,  as  in  the  case  of  an  application  for  the  appointment  of  a 
guardian  of  a  minor  over  fourteen  years  of  age.  Besides  these  subjects 
of  investigation,  the  title  of  the  party  to  be  appointed  the  guardian  may 
also  be  a  matter  of  dispute.  It  is  often  a  litigated  question  of  great 
importance  to  the  parties,  as  to  who  is  entitled  to  guardianship.  The 
Eevised  Statute  originally  contained  a  section,  numbered  7,  declaring 
the  order  of  priority  to  Be  observed  in  the  ippointment,  which  w^ 
derived  from  the  practice  in  the  Oourt  of  Chancery ;  but.  upon  the 
suggestion  that' difficulties  might  arise  in  pursuing  "the  order  therein 
prescribed,  and  as  the  6th  section  gives  the  surrogate  the  same  power 
in  relation  to  the  appointment  as  is  possessed  by  the  chancellor,  it  was 
deemed  best  to  repeal  the  section  in  question,  which  was  accordingly 
done  by  the  act  of  1880,  chap.  820,  sec.  Sl.{h) 

It  is  a  most  important  question  for  an  infant  of  tender  age,  who  shall 
have  the  charge  of  his  education  and  estate.  It  depends  on  the  guar- 
dian whether  he  shall  be  nutured  and  trained  under  such  influences 
and  associations  as  to  fit  him  for  a  station  of  respectability  and  honor 
in  society,  or  whether  he  shall  be  so  reared  as  to  be  led  by  bad  precept 
and  example  to  profligacy  and  ruin.  The  safeguards,  therefore,  which 
the  law  has  thrown  around  the  infant,  toprevent  an  injudicious  ap- 
pointment, are  not  to  be  disregarded.(f )  The  true  interests  of  the  in- 
fant are  to  be  consulted  in  making  the  appointment  of  his  guardian, 
rather  than  the  interests  or  the  wiimes  of  tnose  who  are  contending  for 
the  guardian8hip.(/  ) 

T}ie  People  agst  Kearmyt  19  How.  Prac.  Bep.  493,  603. 

See  3  R.  and  or.  S.,  App.  663.  The  section  whioh  was  repealed  gave  the  preference, 
in  the  appointment  as  general  guardian:  1.  To  the  mother;  2.  To  the  grandfa&er  on  the 
father's  side;  3.  To  the  grand&ther  on  the  mother^s  aide;  4.  To  either  of  the  uncles  on  the 
father's  side;  5.  To  either  of  the  uncles  on  the  mother's  side;  6.  To  any  one  of  the  next  of 
kin  to  the  minor  who  would  be  entitled  to  a  distributive  share  of  his  personal  estate  in  case 
of  his  death.  (t)  White  r.  Fameroy,  1  Barb.  Bup.  Ct  Bep.  640. 

(J)  BenneU  y.  Byrne,  2  Barb.  Ch.  Bep.  216. 
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As  betireen  an  uncle  and  a  sinmger  oonleDding  for  the  guzdumship, 
other  things  being  eqnkij  the  nnde  is  to  be  prefiaied  as  guardianj(i'i 

The  &^  thiEU  the  real  estate  of  the  infimt  eame  to  him  bj  deaoent 
from  his  fiiAher,  and  not  fiom  his  modier,  affimls  no  aaAcieDt  grovnd 
for  giving  a  preference  to  the  paternal  rriatnFes  of  .the  in&nt:  ova-  tbe 
maternal  Telatives  of  the  same  degree  of  affinity  or  ooBBangniiiitv.  in 
the  appointment  of  gnardian.  The  declared  wiahes  of  the  deceaocd 
prents  of  an  infimt,  in  relation  to  the  manner  in  whiefa  he  shoold  be 
Drooght  np,  and  as  to  whose  care  he  shoold  be  committed  during  his 
iuhncj,  are  entided  to  much  weight  in  deciding  npon  the  dasm  of  the 
difTerent  relatives  to  the  guardianship  of  the  infiml(/) 

So,  the  &ct  that  the  mother  of  an  infimt,  upon  her  deathbed,  ex- 
pressed the  wish  that  a  particular  rdative  ^ould  adopt  such  infiuit 
and  bring  it  up  as  his  own,  and  shoold  see  that  its  property  was  not 
wasted,  should  have  a  preponderating  influence  with  the  surrogate, 
other  things  being  equal,  in  favor  of  the  appointment  of  such  person  as 
guardian  of  the  infiuit  And  the  probabilitv,  if  a  particular  person 
should  be  appointed  guardian,  that  the  estate  will  be  suliyected  to  the 
expense  of  a  new  appointment  within  a  verv  short  time,  and  U>  the 
other  expenses  incident  to  a  change  of  guardianship,  is  a  eircomstanoe 
entitled  to  some  weight  in  fiivor  of  the  appointment  of  anodier  pezaon 
by  the  surrogate.(m) 

AgaiD,  where  a  person,  applying  to  be  s^pointed  guardian  of  an  in- 
fitnt,  is  already  the  tmstee  of  soch  infimt,  for  the  purpose  of  exp^iding 
the  income  of  an  estate  for  his  support  and  education,  it  is  a  circum- 
stance in  favor  of  his  appointment  as  such  guardian,  in  order  that  the 
infimt  may  not  be  subjected  to  tbe  expense  of  separate  accounts  of  the 
expenditures  for  his  support — ^the  one  on  the  part  of  the  trustees,  and  the 
other  by  the  guardian  ;{m)  and  in  a  very  recent  case  in  the  Supreme 
Court,  at  general  term,  in  the  third  district,  this  rule  has  been  recog- 
nized and  acted  upon.(72) 

The  surrogate  aetermines  upon  any  conflicting  claims  which  may  be 
made  to  the  guardianship,  and  his  decision  is  stated  in  the  order  fi>r  the 
appointment  If  a  person  other  than  the  one  named  in  the  petition  be 
appointed,  his  written  consent  to  accept  should  be  produced  and  filed. 
A  similar  bond  is  to  be  taken,  and  a  similar  order  is  to  be  entered,  in 
the  case  of  the  appointment  of  a  guardian  for  an  infimt  under  the  age 
of  fourteen,  to  those  in  the  case  of  an  infimt  over  that  age.  [F6r  fimns 
for  the  proceedings,  see  Appendix,  No.  117.](o^ 

Where  a  general  guardian  for  an  infimt  has  oeen  apppointed  by  the 
surrogate,  a  question  as  to  the  residence  of  the  infiint  can  be  reviewed 

(k)  Mortfumae  v.  Cook,  Hopkins,  226.  (Q  UnderhOl  y.  Dennis,  9  Paige,  303. 

(m)  Bennett  v.  Byrne,  2  Barb.  Oh.  Rep.  216.         (n)  Boyd  ▼.  Davis,  MS. 

(o)  Ai  in  the  Court  of  Chancery,  §o  the  surrogate  maj,  in  his  discrettoa,  appoint  one  per- 
son guardian  of  the  person  and  another  gnardian  of  the  estate  of  the  infant ;  but  seeoiitj  is 
not  entirely  dispensed  with  from  the  former,  as  in  that  court,  a  bond  with  surety  being  taken, 
although  its  penalty  is  in  merely  a  nominal  amount  Instances  of  this  kind,  howerer,  are 
not  numerous,  and  occur  almost  exclusively  in  those  cases  where  the  Life  Insurance  and 
Trust  Company,  or  the  United  States  Trust  Company,  is  appointed  guardian  of  the  estate  of 
the  infant ;  in  which  cases  a  separate  guardian  for  the  person  becomes  necessary.  In  aU 
other  cases  the  same  person  is  appointed  guardian  of  both  the  person  and  the  estate  of  the 
infant. 
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only  on  appeal.( ;>)  And,  as  has  been  seen^fg)  if  the  petition  presented 
in  puisuance  of  the  statate  contains  sufficient  racts  to  give  the  suirogate 
junsdiction  of  the  person  of  the  infent,  and  he  proceed  regularly  and 
appoints  a  gnardian  for  such  inftnt,  such  appointment  is  valid  until  it 
shall  be  reversed  ox,  vacated  by  a  direct  proceeding  for  that  purpose, 
and  will  not  be  held  void  although  the  in&nt  never  resided  in  the 
county  of  the  8uiTogate.(r)  And  the  appointment  of  the  guardian  of 
,an  in&nt  eannoi  be  assailed  in  a  ooUaleral  way  by  luAeas  corpu8.{8) 

OS  THB  POWER  AJiD  AUTHORITY  09  THB  GUARDIAN. 

The  power  and  authority  of  the  guardian  remain  to  be  considered. 

By  section  9  [sec.  lOJ  of  the  above  mentioned  title  of  the  Revised 
Statutes  relative  to  guardians  and  wards,  every  guardian  so  appointed 
by  a  surrogate  (according  to  the  provisions  and  directions  above  given), 
shall  have  the  same  powers  as  a  testamentary  guardian;  and  every 
person  so  appointed  guardian  of  a  minor,  xmder  the  age  of  fourteen 
years,  shall  continue  ^lardian  of  such  minor,  and  shall  be  responsible 
as  such,  notwithstandmg  the  said  minor  may  arrive  at  the  age  of  four- 
teen years,  until  another  guardian  be  appointed,  or  such  first  guardian 
be  discharged  according  to  law.(f) 

A  guardian  of  an  infant  who  is  under  fourteen,  appointed  by  the 
Supreme  Court,  continues  such  guardian  until  the  inmnt  is  twenty - 
one  years  of  age,  unless  sooner  removed  by  the  court  appointing  him ; 
and  the  infant,  upon  arriving  at  the  age  of  fourteen,  cannot  have  a  new 
guardian  aT)pointed  as  of  course.(w) 

The  general  guardian  of  the  infant  is,  by  the  terms  of  his  appoint- 
ment, the  guardian  of  the  person  as  well  as  of  the  estate  of  the  inTant,(i;) 
and,  subject  to  the  control  of  courts  of  equity,  is  entitled  to  the  custody 
and  care  of  the  infant.  While  a  child  is  in  the  custody  of  its  general 
guardian,  duly  appointed  by  the  surrogate,  it  cannot  be  deemed  under 
illegal  imprisonment  or  restraint,  merely  from  the  guardian's  refiisal  to 
deliver  such  child  to  its  mother.  But  a  court  of  equity  possesses  a 
controlling  and  superintending  power  over  all  guardians,  whether  tes- 
tamentary or  appomted  bv  the  surrogate.  And  it  will  exercise  that 
power  by  taking  the  ward  from  the  guardian,  and  delivering  it  to  its 
mother,  or  some  other  person,  whenever  the  interests  of  the  ward  re- 
quire it.(i^7) 

It  has  been  considered  that  the  guardian  has  the  right  to  change  the 
residence  of  his  infant  ward  from  one  state  to  another,  provided  such 
change  of  residence  is  made  in  good  faith  and  with  a  view  to  the  bene- 
fit of  the  ward,  subject,  however,  to  the  power  of  a  Court  of  Eqxiity 
to  restrain  an  improper  removal  of  an  infant  by  his  guardian.(a;)    The 

(p)  In  Urn  MaUer  cfihe  CfmrdioMhip  of  Hwrnak  Jf.  Pi&ree,  13  How.  Praa  Rep.  683. 

\q)  ArUe,  p.  679.  (r)  Lewis  r.  Dutton,  8  How.  Prac.  Rep.  99. 

(*)  The  People  ex,  rd.  WUcox  v.  WUcox,  22  Barb.  Sup,  Ot  Rep.  178. 

(i)  2  R.  S.  151 ;  3  R.  S.  (5th  ed.)  244.  (a)  "  /n  the  Matter  of  Dyer,''  5  Paige,  634. 

iy)  Except  in  those  caaes  mentioned  in  the  above  note  in  which  separate  guardians  are 
appointed  of  the  person  and  of  the  estate,  in  which  esses  the  remarks  in  the  text  apply  to 
the  guardian  of  the  person. 

(0)  The  People  ex  rd,  Wilcox  y.  WHooXy  22  Barb.  Sup.  Ct.  Rep.  178. 

{x)  Wood  y.  Woody  5  Paige,  596,  605 ;  2  Kent's  Comm.  227,  note. 
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right  of  the  gaanlian  to  change  the  damicil  of  his  waid  so  as  to  alter 
the  snccessioti,  however,  has  been  doubted ;  bat  there  wo>«ild  appear  to 
be  no  ground  for  challenging  sadb  a  contrcd  over  the  leadence  of  the 
minor  as  shall  not  withdraw  him  firom  the  jnrisdietaoii  of  his  donucil 
of  origin.(y) 

It  may  be  added  that  the  goardiaii  is  not  bound  to  sopport  and  main- 
tain his  ward  from  his  own  means.  The  law  imposes  npon  him  no 
such  dntj.  He  may  proyide  for  him  from  homaaity,  from  the  impolses 
of  sympathy  and  charity ;  but  the  moment  the  ward's  property  and 
sabstance  are  exhausted,  the  legal  duty  and  obligation  of  guardian  are 
at  an  end,  for.  he  owes  none  which  the  law  will  «iforoe.(s) 

The  guardian  of  the  estate  has  no  further  concern  with,  or  control 
over,  the  real  estate,  than  what  relates  to  the  leasing'of  it,  and  the  re- 
ception of  the  rents  and  profits ;  and  it  is  his  duty  to  place  the  ward's 
land  upon  lease.  He  has  such  an  interest  in  the  estate  of  his  ward  as 
to  enable  him  to  avow  for  darnage  feasant^  and  to  bring  trespass  or  ^ect- 
ment  in  his  own  name.  These  were  common  law  rights  oelonging  to 
the  guardian  in  socage,  and  they  apply  to  the  general  guardian  at  the 

{)resent  day.  He  may-  lease  during  the  minority  of  the  ward,  and  no 
onger ;  but  he  cannot  sell  without  the  authority  of  the  Supreme  CSourt(a) 
The  infant  may,  by  his  guardian,  apply  to  that  court  for  the  sale  or 
disposition  of  his  property.  On  sucn  application,  the  court  appoints  a 
guardian  specially  for  the  infant,  in  relation  to  the  proceedings  on  such 
application  ;  a  reference  is  had  to  inquire  into  the  merits  of  the  appli- 
cation ;  and  then,  whenever  it  shall  apperx  satis&ctorily  that  a  dispo- 
sition of  any  part  of  the  real  estate  of  such  in&nt,  or  of  his  interest  in 
anjr  term  for  years,  is  necessary  and  proper,  either  for  the  support  and 
maintenance  of  such  in&nt,  or  for  bis  education ;  or  that  the  interest  of 
such  infant  requires,  or  will  be  substantially  promoted  by,  such  dispo- 
sition,  on  account  of  any  part  of  his  said  property  being  exposed  to 
waste  and  dilapidation,  or  on  account  of  its  being  wholly  unproductiye, 
or  for  any  other  peculiar  reasons  or  circumstances,  the  court  may  order 
the  letting  for  a  term  of  years,  the  sale,  or  other  disposition  of  such 
real  estate  or  interest,  to  be  made  by  such  guardian  or  guardians  so 
appointed,  in  such  manner  and  with  such  restrictions  as  shafi  be  deemed 
expedient.  But  no  real  estate  or  term  for  years  shall  be  sold,  leased,  or 
disposed  of  in  any  manner  against  the  provisions  of  any  last  wiU,  or  of 
any  convevance,  by  which  such  estate  or  term  was  devised  or  granted 
to  such  inmnt(2)) 

By  section  101  [sec.  86]  of  the  statute  relative  to  the  partition  of 
lands  owned  by  several  persons, (c)  whenever  it  shall  appear  satisfac- 
torily, by  due  proof,  or  on  report  of  a  referee  to  the  Supreme  Court, 
that  any  infant  holds  real  estate  in  joint  tenancy,  or  in  common,  or  in 
anj  other  manner  which  would  authorize  his  being  made  a  party  to  a 
smt  in  partition,  and  that  the  interest  of  such  mfant,  or  of  any  other 
person  concerned  therein,  requires  that  partition  of  such  estate  should 


iy)  Ex  parte  BarUett,  4  Brad£  Surr.  Rep.  221. 

(z)  The  People  agst  Keamqff  19  How.  Prao.  Rep.  493,  499. 

(a)  See  2  Kent's  Oomm.  228,  and  ensea  cited. 

See  2  R.  S.  196,  sec.  1*76,  et  seq. ;  3  R.  S.  (6th  ed.)  276. 

2  R.  a  316,  330 ;  3  R  S.  (6th  ed.)  602,  618. 


(«) 
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be  made,  such  court  may  direct  and  aathorize  the  general  guardian  of 
such  infant  to  agree  to  a  division  thereof,  or  to  a  sale  thereof  or  of 
such  a  part  of  the  said  estate  as  in  the  (pinion  of  the  court  shall  be  in* 
capable  of  partition,  or  as  shidl  be  most  for  the  interest  of  the*  infant  to 
be  sold.    • 

This  proyisi<m  does  not  authorize  the  guardian  to  sell  to  a  co-tenant, 
but  only  to  join  with  the  other  tenants  in  common  in  a  sale  of  the  joint 
interest  in  me  piropertj.  The  court  will  not  authorize  the  guardian  to 
join  in  a  sale  except  on  the  report  of  a  master  that  such  sale  is  neces- 
sary and  proper ;  and  the  guardian  must  give  security  for  the  £uthful 
penormance  of  his  trust  on  such  sale,  and  to  bring  the-  proceeds  of  the 
miant's  share  into  court,  or  to  invest  and  account  for  me  same,  as  the 
court  shall  direct.  If  a  co-tenant  wishes  to  buy  the  in&nt's  share  in 
an  estate  which  cannot  be  divided,  and  is  willing  to  give  the  &ir  value 
thereoj^  the  geneial  guardian  should  apply  for  liberty  to  sell,  under  the 
article  of  the  Bevised  Statutes  above  referred  to,  relative  to  the  sale  and 
disposition  of  in&nts'  estates.  It  is  a  sufficient  ground  to  authorize  a 
sale  of  an  in&nt's  property,  that  it  is  held  in  common  with  adults,  and 
that  the  value  of  tne  estate  is  smdl  in  comparison  with  the  expense  of 
a  partition  suit  to  which  it  must  otherwise  be  subjected.(€{) 

The  guardian  xn^j  sell  the  personal  estate  of  his  wsid  for  the  pur- 
poses of  the  trust  without  a  previous  order  of  the  court,  and  such  sale, 
without  a  previous  order,  if  fair,  would  undoubtedly  be  good  as  to  the 
purchaser ;  but  the  safer  course  for  the  guardian  is  to  have  a  previous 
order.(^)  Such  an  order  the  Surrogate's  Court  is  clearly  competent  to 
make. 

And  a  guardian  may  appropriate  the  personal  property  of  his  ward 
to  dischai^a  mortgage  upon  real  estate  which  has  descended  or  been 
devised  to  the  ward  incumbered  with  such  mortgi^  and  which  the 
ward,  under  the  provisions  of  tiie  statute,(/)  would  be  bound  to  satisfy 
and  dischaige  out  of  his  own  propertv,  without  resorting  to  the  admin- 
istrator or  executor  of  his  ancestor  under  the  provisions  of  the  statute.(9) 
But  this  is  to  be  understood  with  this  condition,  that  the  value  of  the 
property  exceeded  the  amount  of  the  mortgage.  The  statute  does  not 
require  the  payment  by  the  heir  or  devisee  of  the  mortgage,  unless 
there  is  an  advantage  to  him  from  the  property  descended  or  devised. 

With  reference  to  the  extent  to  which  the  mfant  will  be  bound  by 
receipts  given  by  his  guardian  on  his  behalf,  for  money  or  property  to 
which  he  is  entitled,  it  may  be  remarked  that,  where  the  general 
^ardian  of  an  infant  settles  with  the  executors  or  personal  representa- 
tives of  a  deceased  person  for  a  legacy  or  distributive  share  of  the  de- 
cedent's estate  due  to  his  ward,  ana  gives  his  receipt  to  the  executors 
of  the  decedent  for  the  money  or  property  received  bv  him  for  his 
ward,  expressed  to  be  in  ftiU  for  the  property  beq^ueathea  by  the  dece- 
dent for  tne  benefit  of  the  in&nt,  such  receipt  is  evidence  of  a  settlement 
between  the  executors  or  personal  representatives  and  the  guardian,  as 
to  such  part  of  the  estate  of  the  testator ;  and  such  a  settlement  is  so 

d}  "/n  Ihe  Matter  of  Congdtm^^  2  Paige,  666.        (e)  See  3  XenVs  Oomm.  228,  and  note  &. 
/)  1  R.  S.  749 ;  3  R.  8.  (5th  ed.)  38,  see  4. 
ig)  Banks  agst  Taylor^  10  Abbott  Prae.  Rep.  199. 
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far  conclusive  upon  tlie  infiuit^  when  he  hecomo  of  ag^  as  to  uuow 
npon  him  the  burden  o[  proving  that  there  was  enor  in  the  aeooont 
upon  which  aneh  settlement  was  madeu^A) 

Where  the  appointment  of  apcraonag  gnaniian  of  a  mjaor  is  invalidy 
his  subsequeDt  appointment  as  administrator  of  his  ward  a  &ther  will 
also  be  ernmeoiia,  if  his  daim  to  be  appointed  adviiiiEtniflrreaia  upon 
the  £MSt  that  he  has  be^t  af^inted  goardiany  and  is  entitled  to  admin- 
ister in  the  right  of  his  ward ;  and  letten  have  been  iasned  to  him 
without  any  citation  or  nolioe  to  lelataves  having  a  piiar  right  to  the 
administrBtioD.(u 

Again,  a  guardian  appointed  out  of  this  state  is  not  entitled  to  reeeive 
from  the  administrator  in  this  state  the  portion  or  kgaey  of  the  in&nt. 
But  to  acquire  sueh  right  he  must  be  appointed  in  this  state,  and  give 
the  proper  security  ',{j)  and,  generally,  the  rights  and  powers  ot  the 
guaniiaDS  over  the  person  and  property  of  their  wards  are,  like  the 
rights  and  authorities  of  executors  and  administrators,  strictly  local, 
and  cannot  be  exercised  in  other  states,  for  they  come  within  the  «ame 
reasoning  and  autbority.(£)  Nor  have  they  any  authority  over  the 
real  property  of  their  wards  situate  in  other  countries,  Sat  such  prop- 
ertv  IB  governed  by  the  law  ret  stke.{l) 

It  has  appeared,  at  a  previous  nage  of  this  work,(fn)  that  a  l^acy  to 
a  minor,  if  under  the  value  of  mty  dollars,  may  be  paid  to  his  ikther, 
to  the  use  and  for  the  benefit  of  such  minor ;  that  if  the  I^acy  be  of 
the  value  of  fifty  dollars  or  more,  the  same  may,  under  the  direction  of 
the  surrogate,  be  paid  to  the  general  guardian  of  the  minor;  but  that, 
to  entitle  the  general  guardian  td  receive  such  legacy,  he  must  give 
security  to  the  minor,  to  be  approved  by  the  surrogate,  for  the  ftithful 
application  and  accounting  for  such  legacy.  At  a  previous  page  of 
this  work(n)  it  also  appeared  that,  where  a  distributive  share  is  to  be 
paid  to  a  minor,  the  surrogate  may  direct  the  same  to  be  paid  to  the 
general  guardian  of  such  minor,  and  to  be  applied  to  his  support  and 
education.  The  proceediogs  in  b^ialf  of  a  minor,  by  his  guardian,  to 
recover  a  legacy  or  distributive  share  due  to  the  minor  by  an  action  at 
law,  were  also  referred  to  in  that  portion  of  this  work  Seating  of  the 
subject  of  legacies  and  distributive  shares.(o) 

Where  there  are  several  guardians  of  an  in&nt's  estate,  they  may  act 
either  separately  or  in  conjunction.  They  are  jointly  responsible  for 
joint  acts ;  and  each  is  separately  answerable  for  his  separate  acts  and 
defaults.(^) 

(h)  See  Dahin  y.  Lemming,  6  Paige,  95,  100. 
[i)  WhUe  T.  Pomeroy,  7  Barb.  fiup.  Ct  Bep.  641. 
0)  MorrtU  r.  Dickeffj  1  Johns.  Ob.  Bep.  163;  2  Kent'e  Comm.  237,  note. 
{k)  MorreU  v.  Dickey,  1  Johns.  Ch.  Bep.  156,  and  other  cases  and  authoritieB  cited  ia  note 
to  2  Kent's  Oomm.  228. 
(I)  Btoiy's  Oonfl.  of  Laws,  41i,  417. 

(m)  AnU,  pp.  438,  460.    See  2  B.  S.  91;  3  B.  a  (6th  ed.)  177. 
\n)  AnU,  pp.  558,  675.    See  2  B.  S.  98:  3  B.  8.  (6th  ed.)  185. 
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0)  See  anU,  pp.  439,  440,  461.    See  2  B.  a  115 ;  3  B.  a  (5th  ed.)  203. 
p)  Kirby  r.  AmMr,  Hopkins,  309. 
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CHAPTER  XVII. 

OF  THE  DUTIES  AND  LIABILITIES  OF  GUARDIANS ;  OF  COMPELLING 
THEM  TO  ACCOUNT  IN  THE  SURROGATE'S  COURT;  OF  THE 
RBNDBRING  AND  SKTTLING  OF  THEIR  ACCOUNTS,  AND  OF  PRO- 
OfiSDINGS  IN  THE  SURROGATE'S  COURT  FOR  THEIR  REMOVAL. 

By  section  20  of  tlie  title  of  the  Eevised  Statutes  relative  te  guar- 
dians and  wards,  it  is  declared  and  required  tliat  every  guardian  in 
socage,  and  every  general  guardian,  whether  testamentary  or  appointed, 
shall  safely  keep  the  things  that  he  may  have  in  his  custody  belonging 
to  his  ward,  and  the  inheritance  of  his  ward,  and  shall  not  make  or 
suffer  any  waste,  sale  or  destruction  of  such  things  or  of  such  inherit- 
ance, but  shall  keep  up  and  sustain  the  houses,  gardens  alid  other  ap- 
purtenances to  the  lanas  of  his  ward,  by  and  with,  the  issues  and  profits 
thereof  or  with  such  other  moneys  belonging  to  his  ward  as  shall  be  in 
his  hands;  and  shall  deliver  the  same  to  his  ward,  when  he  comes  to 
his  full  age,  in  as  good  order  and  condition,  at  least,  as  such  guardian 
received  the  same,  inevitable  decay  and  injury  only  excepted  ;  and  he 
shall  answer  to  his  ward  for  the  issues  and  profits  of  real  estate  received 
by  him  by  a  lawful  account.(a) 

By  section  20,  [sec.  21,]  if  any  guardian  shall  make  or  suffer  any 
waste,  sale,  or  destruction  of  the  inheritance  of  his  ward,  he  shall  lose 
the  custody  of  the  same,  and  of  such  ward,  and  shall  forfeit  to  the  ward 
thrice  the  sum  at  which  the  damages  shall  be  taxed  by  the  jury. 

The  guardian's  trust  is  one  of  obligation  and  duty,  and  not  of  specu- 
lation and  profit.  He  cannot  reap  any  benefit  from  the  use  of  the 
ward's  money.  He  cannot  act  for  nis  own  benefit  in  any  contract,  or 
purchase,  or  sale,  as  to  the  subject  of  the  trust.  If  he  settles  a  debt 
upon  beneficial  terms,  or  purchases  it  at  a  discount,  the  advantage  is  to 
accrue  entirely  to  the  in&nt's  hene&L{b)  It  has  been  held  that  he  has 
no  right  to  commute  the  debts  or  judgments  due  the  ward  or  infant, 
and  that  if  he  do,  he  is  responsible  for  the  amount  and  interest.(c)  If 
lie  takes  notes  or  other  securities,  for  money  belonging  to  his  ward,  in 
hifl  own  name,  he  converts  the  property  to  his  own  use,  and  is  prvnw, 
fofiie  accountable  for  it.  Thus,  if  a  guardian  surrenders  contracts  for 
land,  9^d  takes  deeds  in  his  own  name,  and  pledges  his  personal  re- 
sponsibility for  a  part  of  the  purchase  money,  this  will  be  held  a  con- 
yersion  of  the  contracts  to  his  own  use ;  and  the  ward  may  adopt  the 
transaction,  or  claim  from  the  guardian  the  value  of  the  land  contxacts, 
at  his  election.(d[)  It  is  his  duty  to  take  care  o^  and  account  for  the 
monev  of  his  ward  from  whatever  source  derived,  and  he  would,  there- 
fore, oe  accountable  as  guardian  for  money  received  by  him  here  for 
their  lands  in  another  state  when  legally  sold .(e)    He  is  bound  to  rent 

la)  2  R.  a  153 ;  3  R.  &  (5th  ed.)  245.  (()  See  2  Kent's  Comm.  229. 

(e)  FM>€i  T.  MiicKdL^  1  J.  J.  Marsh.  Rep.  441.    Whether  io8olyenc7  of  a  debtor  constl- 
tates  an  exception  f  Quofrt^  Id. 
(d)  WhiU  T.  Parker,  8  Barb.  Sup.  Ct  Rep.  48. 
(€)  Dmcan  etcU,  y.  Fatty's  Mrs,  5  Dana,  223. 
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his  ward's  land,  and  if  he  nedbct  it^  he  will  be  diaiged  with  ihe 
mated  ient.(/)  If  the  gaar£an  has  been  guiltr  ci  m^ligeuee  in  the 
keeping  or  disposition  of  the  infiini's  money,  whereby  the  estate  has 
incorred  Iosb^  toe  guardian  will  be  obliged  to  aostain  the  ksHL  The 
gnaidian  most  not  convert  the  pesKxial  estate  of  the  in&Dt  into  seal,  or 
buy  land  with  the  infant's  money,  without  the  diiectioa  of  «  eooit  of 
^aity.(^)  The  power  resides  in  the  Supreme  Cooit  to  diaiige  the 
property  of  infitnts  from  real  into  penonal,  and  from  pemonal  into  real, 
whenever  it  appears  to  be  manife^y  for  the  infimt's  benefit.(A)  It  is 
said  that  the  latter  power  may  be  ezenaaed  by  agnaidian  or  tmatae,  in 
a  clear  and  strong  case,  without  the  previous  order  of  a  comtof  equity ; 
but  it  is  an  extremely  perilous  act^  and  cannot  be  reoom  mended ;  and 
the  in&nt,  when  he  arrives  at  full  age,  will  be  entitled,  at  his  election, 
to  take  the  land,  or  the  money  with  interest ;(»)  if  he  elect  the  latter, 
however,  chancery  will  take  care  that  justice  be  done^  by  considflfing 
the  ward  as  trustee  £dt  the  guardian  of  the  lands  standing  in  his  name, 
and  will  direct  the  ward  to  convey.  And  if  the  guardian  puts  the 
ward's  money  in  trade,  the  ward  will  be  equally  entitled  to  elect  to  take 
the  profits  of  the  trade,  or  the  principal  with  compound  mterest,  to  meet 
those  profits  when  the  guardian  will  not  disclose  them.  He  cannot 
trade  with  himself  on  account  of  his  ward,  nor  buy  or  use  his  ward's 
property  for  his  own  benefit.  All  advantageous  baigains  which  a  guar- 
dian makes  with  the  ward's  funds  will  enure  to  the  benefit  of  the  ward, 
at  his  electioa(j  )  So,  if  he  neglects  to  put  the  ward's  money  at  inter- 
est, but  negligently,  and  for  an  unreasonable  time,  suffers  it  to  lie  idle, 
or  mingles  it  with  his  own,  the  court  will  charge  him  with  simple  in- 
terest, and,  in  cases  of*  gross  delinquency,  with  compound  interesL 
Where,  however,*there  is  no  proof  as  to  the  ability  of  a  guardian  safely 
to  invest  his  ward's  money  on  interest^  he  will  be  allowed  a  reasonable 
time  to  do  so — usuallv  six  months.(y)  These  principles  are  understood 
to  be  well  establishea  in  the  English  equity  system,  and  they  apply  to 
trustees  of  every  kind ;  and  the  principal  authorities  upon  which  tiiey 
rest  were  collected  and  reviewed  in  the  chancery  decisions  of  this  state, 
to  which  it  will  be  sufficient  to  refer,  as  they  have  recognized  the  same 
doctrine.(A) 

The  relation  which  a  guardian  maintains  to  his  ward  is  not  that  of  a 
contract  debtor  to  his  cr^itor.  Where  he  has  received  the  money  of 
his  ward,  the  law  will  doubtless  raise  an  implied  promise  to  pay  it  over 
when  the  latter  arrives  at  age,  if  he  chooses  to  bring  an  action  of  as- 
sumpsit.   But  the  guardian  cannot,  by  any  act  of  his,  change  his  duties 

(f)  Jone$  T.  Ward,  10  Teiger,  161. 

(Sf)  Wkiie  Y.  Park$r,  8  Barb.  Sup.  Ot  Bep.  48. 

{h)  See  the  cases  cited  in  2  Kent's  Comm.  230,  from  whence  this  fliunmaiy  of  the  duties  of 
guardians  is  for  the  most  part  taken. 

(fl  EeVord  v.  2>«  Kay,  8  Paige,  89;   WhUe  ▼.  Parker,  8  Barb.  Sup.  Ct  Bep.  48. 

U)  Whik  T.  Parkmr,  8  Barb.  Sap.  Ot  Bep.  48. 

(k)  '*  Green  ▼.  Winter,  1  Johns.  Oh.  Bep.  26;  Dwucomb  r.  Dunecamb,  Id.  608;  Schkfiim 
y.  Steioart,  JA,  620;  Moidridge  ▼.  GiOespie,  2  id.  30;  J)a9oue  y.  Fannin(h  Id.  252;  SmOhT. 
Smith,  4id.  281;  JBhertaon  y.  Tappan,  6  id.  497;  Olarketm  y.  De  Peyster,  1  Hopkina'  B^ 
424;  Rogers  y.  Sogers,  Id.  515."  See  2  Kent's  Comm.  230,  n.;  and  see  Bapalye  y.  Ba&,  1 
Sandf.  Gh.  Bep.  399;  White  y.  Parker,  8  Barb.  Sup.  Gt  Bep.  48;  Boetwick  y.  Aikine^  3  Oom- 
stocki  63 ;  Lefevrs  y.  Laraway,  22  Barb.  Sap.  Ct  Bep.  167-8. 
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and  liabilities  firom  those  of  a  trustee  to  those  of  a  mere  contract 
,  debtor.(Z) 

A  guardian,  however,  acting  within  the  scope  of  his  powers,  is 
bound  only  to  fidelity,  and  ordinary  diligence  and  prudence  in  the 
execution  of  his  trust ;  and  his  acts,  in  the  absence  of  fraud,  will  be 
liberally  con8tmed.(w) 

It  is  a  violation  of  duty  on  the  part  of  a  guardian  to  permit  his  infant 
ward  to  live  in  idleness,  and  to  support  him  out  of  his  estate,  when  he 
is  capable  of  supporting  himself  oy  his  industry.  And  where  the 
ffuardian  permits  him  to  be  brought  up  in  idleness,  the  infant  will  not 
be  liable  to  the  guardian  for  the  support  furnished  him  in  the  mean- 
time. But  the  means  of  support  furnished  to  an  infant  by  his  guar- 
dian, while  he  is  being  educated  and  prepared  for  future  usefulness, 
will  be  allowed  to  the  guardian  as  necessaries.(n)  And  it  is  no  part 
of  the  duty  of  the  guardian  to  support  or  contribute  to  the  support  of 
the  in&nt  out  of  his  own  property.(o) 

Though  the  &ther  be  liable  for  necessaries  supplied  to  his  child 
without  his  consent,  because  he  is  bound  to  support  him,  and  is  enti* 
tied  to  his  services,  yet  a  guardian  is  not  so  liable.(^) 

It  is  the  duty  of  the  gtwrdian  to  see  to  the  proper  application  of  the 
in&nt's  propertv  towards  his  maintenance.  As  the  surrogate  has  power 
by  the  statute,^;)  to  direct  and  control  the  conduct  of  guardians  ap- 
pointed by  him,  he  possesses  authority  to  make  due  regidation  for  the 
maintenance  of  the  wards.(r)  His  jurisdiction  in  this  respect  is  prob- 
ably similar  to,  and  co-extensive  with,  that  of  the  Supreme  Court  in 
the  same  case.  There  formerly  existed  much  difficulty,  on  the  part  of 
the  Court  of  Chancery,  in  interfering,  upon  the  petition  either  of  the 
guardian  or  of  the  in&ut,  to  direct  a  suitable  maintenance  for  the  latter. 
The  effect  of  this  doubt  was  to  allow  the  guardian  to  exercise  his  dis- 
cretion at  his  own.  peril ;  and  thus  to  leave  much  to  his  sense  of  duty ; 
and  much  more  to  his  habits  of  bold  or  of  timid  action  in  assuming 
responsibility.  At  present,  a  different  course  is  pursued ;  and  in  ordi- 
nary cases,  at  least  where  the  property  is  small,  the  court  will,  upon 
petition,  without  requiring  the  more  formal  proceedings  by  bill,  settle 
a  due  maintenance  upon  the  infant.  Lord  Hardwicke,  in  vindication 
of  this  latter  course,  said :  *'  There  mav  be  a  great  convenience  in  ap- 
plications of  this  kind,  because  it  may  be  a  sort  of  check  upon  in&nts, 
with  r^ard  to  their  behavior ;  and  it  may  be  an  inducement  to  persons 
of  worth  U>  accept  of  the  guardianship,  when  they  have  the  sanction  of 
this  court  for  anything  they  do  on  account  of  maintenance ;  and  like- 
wise of  use  in  saving  the  expense  of  a  suit  to  an  infant's  estate.'X^) 

(9  Seaman  y.  Duryea^  10  Barb.  Sup.  Ot  Bep.  524;  1  Kemftn,  324. 

(m)  WkUe  T.  Parker,  8  Barb.  Sup.  Ct  Bep.  48.  (n)  Clark  r.  Clark,  8  Paige^  152. 

(o)  The  People  agst  Kearney,  19  How.  Prac.  Bep.  493,  499.    See  anU,  p.  684. 

(p)  CaU  y.  Wani,  4  Watts  and  Serg.  118. 

(q)  2  B.  S.  220 ;  3  B.  S.  (5tli  ed.)  362,  sec.  1,  tubdr.  7.  See  ante,  p.  24. 
•  (r)  This  power  ia  now  disputed  on  the  part  of  the  court,  but  was  exercised  without  ques- 
tion by  the  surrogate  of  the  oounty  of  New  York  preyious  and  up  to  1844.  See  the  opinion 
of  the  chancellor  "/n  ihe  Matter  o/fhepetUion  o/Ihrnde  R  Parker,''  (1  Barb.  Gh.  Bep.  154,) 
where  the  dsanoeUor  consideTB  ^e  application  of  the  prorisioD  in  the  same  section  of  the 
statute,  authorizing  tiie  suirogate  *'to  direct  and  control  the  conduct  of  executors  and'admin- 
istraton;"  but  his  remarks,  lUter  all,  do  not  reach  the  case  mentioned  in  the  text 

(«)  '*£xpark  Whi^UUl,  2  Atk.  316." 

44 
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These  are  considerations  which  certainly  ought  never  to  be  lost  sight 
of  in  regulating  the  practice  of  the  court ;  for  it  seems  not  to  be  a  ques- 
tion as  to  the  jurisdiction  of  the  court (/) 

In  allowing  maintenance,  the  court  will  have  a  liberal  regard  to  the 
circumstances  and  state  of  the  family  to  which  the  infieuit  belonsB* 
Such  considerations  will  apply  to  a  father  or  mother  of  the  infant  who 
is  in  distressed  or  narrow  circumstances.  On  the  other  hand,  in  allow- 
ing maintenance,  the  court  usually  confines  itself  within  the  limits  of 
the  income  of  the  property.  But  where  the  property  is  small,  and 
more  means  are  necessary  for  the  due  maintenance  oi  the  in&nt,  the 
court  will  sometimes  allow  the  capital  to  be  broken  in  upon.  But, 
without  the  express  sanction  of  the  court,  a  guardian  will  not  be  per- 
mitted of  his  own  accord  to  break  in  upon  the  capital.(u) 

OF  THB  ACCOUOTB  OF  GUARDIANS. 

By  section  57  of  the  act  of  the  16th  May,  1837, ''  concerning  the  proof 
of  wills,  guardians,  and  wards,"  &c.,  it  is  provided,  that  every  general 
guardian  appointed  by  the  surrogate  shall,  annually  after  such  appoint- 
ment, so  long  as  any  part  of  the  estate,  or  the  inoome  or  proceeds 
thereof,  remain  in  his  hands  or  under  his  control,  file,  in  the  office  of 
the  surrogate  appointing  him,  an  inventory  and  account  under  oath, 
of  his  guardianship,  and  of  Ihe  amount  of  property  received  by  him 
and  remaining  in  his  hands,  or  invested  by  him,  and  the  manner  and 
nature  of  sucn  investment,  and  his  receipts  and  expenditures^  in  form 
of  debtor  and  creditor.(t;) 

By  section  58,  every  surrogate  shall  annex  to,  and  deliver  with  each 
appointment  of  a  general  guardian  made  bv  him,  a  copy  of  the  preced- 
ing section,  and  shall  file  in  his  office  all  accounts  and  inventories 
before  mentioned ;  and  in  the  month  of  February  in  each  year,  shall 
examine  all  such  accounts  and  inventories  as  shall  have  been  filled  in 
his  office  for  the  preceding  year. 

By  section  60,  if  on  such  examination  the  surrogate  shall  be  satisfied, 
in  any  case,  that  the  interest  of  the  ward  requires  that  a  more  fiill  ana 
satis&ctory  account  should  be  ^ven,  or  that  such  guardian  should  be 
removed ;  or  in  case  any  guardian  shall  neglect  to  file  such  account 
a.nd  inventory  for  three  months  after  the  same  should  have  been  filed, 
such  surrogate  shall  proceed  against  such  guardian  in  the  manner  pre- 
scribed in  the  fourteenth  section  of  title  third  of  chapter  eight  of  the 
second  part  of  the  Bevised  Statutes,  and  sections  fifteen,  sixteen,  seven- 
teen, eighteen,  and  nineteen  of  said  title,  shall  extend  to  proceedings 
authorized  by  this  section.  But  such  surrogate  may  discontinue  such 
proceedings,  on  such  guardian  filing  in  his  office  an  account  and  inven- 
tory satisfactory  to  said  surrogate,  and  on  payment  of  aU  costs  which 
may  have  accrued  in  consequence  of  such  neglect.(t(;) 

The  form  of  the  inventory  and  account  to  be  rendered  pursuant  to 
the  above  58th  section,  is  very  plainly  declared  by  its  provisiona 
The  dates  of  the  various  items  of  receipts,  expenditures,  and  invest* 

(i)  2  Story'i  Bq.  Jur.,  sec  1354. 

(i»)  See  2  Story's  Eq.  Jar.,  sea  1366,  and  oases  cited. 

(v)  &  L.  1837,  534;  3  B.  &  (5th  ed.)  247.         (w)  a  L.  1837,  634;  3  R.  &  (6lh  ed.)  MSL 
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ments,  will  of  ootirse  be  giyeiL  The  guardian  should  correctly  charge 
himself  with  such  amounts  of  interest  on  uninvested  funds  as  he  is 
justly  liable  for  to  his  ward.  If  he  neglect  to  make  investments,  he 
is  chargeable  with  the  interest  of  the  unemployed  funds,  commencing 
six  months  ailer  the  receipt  of  the  moneys.(a;)  [For  form  of  the  annud 
inventory  and  account  to  oe  rendered  by  a  guardian  to  a  surrogate,  see 
Appendix,  No.  118.] 

JBy  section  21  [sec.  22]  of  the  above  mentioned  title  of  the  Revised 
Statutes,  guardians  shall  be  allowed  for  their  reasonable  expenses,  and 
the  same  rate  of  compensation  for  their  services  as  is  provided  by  law 
for  executora(y) 

The  rate  of  compensation  for  their  services  provided  by  law  for  ex- 
ecutor is,  as  was  seen  at  a  previous  page  of  this  worK(z) :  1.  For 
receiving  and  paving  out  all  sums  of  money  not  exceeding  one  thou- 
sand doUars,  at  the  rate  of  five  dollars  per  cent. ;  2.  For  receiving  and 
paying  out  any  sums  exceeding  one  thousand  dollars,  and  not  amount- 
ing to  five  thousand  dollars,  at  the  rate  of  two  dollars  and  fifty  cents 
per  cent. ;  8.  For  all  sums  above  five  thousand  dollars,  at  the  rate  of 
one  dollar  per  cent. 

The  guardian  should  charge  his  ward  in  his  annual  accounts,  respect- 
ively, his  reasonable  expenses  incurred  in  behalf  of  his  ward,  up  to  the 
time  of  rendering  the  same,  or  since  the  rendering  of  his  last  account. 
It  is  also  proper  for  him  to  compute  his  commissions  upon  his  receipts 
and  disbursements  of  each  year,  so  as  to  credit  such  commissions  in  tne 
annual  accounts,  for  the  purpose  of  ascertaining  the  true  balance  in  his 
hands  at  each  annual  accounting.  But  he  is  not  to  be  allowed  full 
commissions  upon  every  receipt  and  investment  of  the  trust  fund  com- 
mitted to  his  care  and  management. 

The  principles  laid  down  in  a  former  page  of  this  work,  when  treat- 
ing of  the  subject  of  the  allowance  of  commissions  to  executors  and 
administrator8,(a)  apply  in  every  particular  to  such  allowance  to  guar- 
dians. Some  of  the  remarks  there  made,  taken  from  the  decision  of  the 
chancellor  "  In  the  Matter  of  KeUoggj^\b)  it  is  deemed  proper  to  repeat 
in  this  place,  with  others. 

"  The  investment  or  re-investment  of  the  fund,  firom  time  to  time, 
upon  new  securities,  for  the  purpose  of  producing  an  income  there- 
from," it  was  there  said,  "  is  not  such  a  paying  out  <rf  the  trust  moneys 
as  entitles  the  guardian  or  trustee  to  commissions  for  paying  out  the 
same,  within  &e  intent  and  meaning  of  the  statute  on  this  subject, 
unless  such  securities  are  finally  turned  over  to  the  cestui  que  trust  as 
money,  or  otherwise  applied  in  payment  on  account  of  the  estate. 
Neither  is  the  guardian  or  trustee  entitled  to  charge  a  new  commission 
for  the  collecting  or  receiving  back  of  the  principal  of  the  fund  which 
he  has  so  invest.  But  he  will  be  entitled  to  conmiissions  upon  the 
interest  or  income  of  the  fund  produced  by  such  investments,  and  re- 
ceived and  paid  over  by  him.    The  statute  gives  a  certain  allowance, 

(x)  Ik  Feyster  r.  OlarJcaonj  2  Wend.  7Y;  WJUU  t.  l^irhar,  8f  £arb.  Sup^  Ct.  Rep.  48. 
(y)  2  B.  &  153;  3  R.  &(5th  ed.)  246. 

(n)  AnU,  pp.  483, 534»  dMg.    See  2  B.  &  41^  see.  IS,  M  etteHded  lirf  ch.  180  of  the  Laws 
cf  1849 ;  3  B.  &  (Sib  ed.)  179,  180. 
(a)  See  oMi€,  pp.  634  to  640.  (6)  f  Paige,  267. 
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hj  imy  nf  rrnnmiiwiionfl,  firr  rpmrinc  iml  r*y"*C  ^^^  iwTUfT^  fry 
tors«  guardians,  &a,  vatboot  q)ecifyiiighov  modi  isaDoweil  m  reoaw- 
iDg,  and  how  much  tor  paying  out  the  suae.  And  it  may  sometimes 
happen,  upon  a  Iobb  of  tae  fiind  without  any  fiuili  on  die  part  of  the 
gnardian  or  other  trustee,  or  upon  a  change  of  trustees^  that  tbe  guaidiaa 
or  trostee  may  be  entitled  to  compensation  fi>r  one  serriee,  and  not  tar 
the  other.  In  sach cases,  the  hmgnageof  the  statute mnst  beconstnied 
with  reference  to  the  decisions  of  Chancellor  Kent  In  tke  MaUer  of 
BoberUjif)  where  he  first  established  the  aUowanoe  to  be  made  in  soch 
cases,  in  conformity  with  the  directions  of  the  act  isSAfinl,  1817 ;  that 
is,  to  allow  oue-half  commisnons  for  receiTing^  and  one-half  fixr  paying 
out  the  trust  moneys, 

'*  The  proper  nue,  theiefiire,  for  computing  the  commferiona  npon 
the  first  annual  statement,  or  passing  of  the  accounts,  of  the  guardian, 
receiver  or  committee,  who  is  required  to  lender  or  pass  his  account 

Eeriodically  during  the  eontinuance  oi  the  tmst^  is  to  aUow  him  one- 
alf  of  the  commissions,  at  the  rates  apedfied  in  the  statute,  upon  all 
moneys  received  by  him  as  such  trustee,  other  than  the  pnuapal 
moneys  received  from  investments  made  by  him  on  account  of  the  trust 
estate.  And  he  is  also  to  be  allowed  his  half  commisBions  on  all  mone^ 
paid  out  by  him,  other  than  moneys  invested  or  re-invested  by  him  in 
Donds  and  mortgages,  stocks,  or  other  securities,  for  the  beneSt  of  the 
trust  estate  under  his  care  and  management;  leaving  the  residue  of  his 
half  conunisBions  upon  the  fund  which  has  come  to  his  hands,  and 
which  remains  invested  or  unexpended  at  the  time  of  rAideringor 

Cing  such  account,  for  future  adjustment  when  such  fonds  shall 
I  been  expended,  or  when  the  trustee  makes  a  final  settlement  of 
his  account  upon  the  termination  of  the  trust.  And  upon  every  other 
periodical  statement  of  the  account  during  the  continuance  of  the  trust, 
half  commissions  should  be  computed  m  the  same  manner  upon  aU 
sums  received,  as  interest  or  income  of  the  estate,  or  as  further  addi- 
tions to  the  capital  thereof  since  the  rendering  or  passing  of  his  last 
account,  and  half  commissions  upon  all  sums  expended,  except  as  in- 
vestments." 

Other  particulars  relative  to  the  accounts  of  guardians,  will  presently 
be  considered  in  connection  with  the  subject  of  the  rendering  and  set^ 
tling  of  their  accounts,  either  at  the  instance  of  the  ward  or  some  per- 
son on  his  behalf  or  at  their  own  instance. 

A  strict  observance  of  so  much  of  the  above  68th  section  as  requires 
the  surrogate,  in  the  month  of  February  in  each  year,  to  examine  the 
accounts  and  inventories  of  guardians  which  shaU  have  been  filed  in 
his  office  for  the  preceding  jcar,  and  of  so  much  of  the  60th  section  as 
requires  him  to  tfube  proceedings  ex  officio  against  delinquent  guardians, 
must  be  found  impracticable  by  a  surrogate  having  junsdiction  over  a 
large  population.  The  proceedings  for  the  removal  of  a  guardian, 
referred  to  in  the  above  60th  section,  will  hereafter  be  treated  of  when 
the  provisions  of  die  statute  therein  mentioned  come  in  their  due  order 
to  be  considered. 

The  guardian  is  liable  to  an  action  of  account  at  common  law,  by 

(c)  3  Johns.  Ch.  Bep.  43. 
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the  in&nt  after  he  comes  of  age ;  and  the  infant,  while  under  age,  may, 
by  his  next  friend,  call  the  goardian  to  account  by  an  action  in  the 
nature  of  a  former  suit  in  chancery. 

The  general  jurisdiction  over  every  guardian,  however  appointed, 
resides  in  the  Supreme  Court ;  and  a  guardian  appointed  by  the  surro- 
gate, or  by  will,  is  as  much  under  the  superintendence  ana  control  of 
flie  Supreme  Court,  and  of  the  power  of  removal  by  it,  as  if  he  were 
appointed  by  the  court.(d) 

W  here  a  testamentary  guardian  holds  a  fund  for  the  sole  benefit  of 
his  wards,  in  his  character  of  guardian,  to  be  invested  for  their  use,  the 
Supreme  Court  may  change  the  investment  from  that  which  is  directed 
bv  the  testator,  where  it  is  for  the  benefit  of  the  infants  that  such 
change  should  be  made,  even  without  the  consent  of  such  guardian.(e) 

OF  THB  RENDERING  AND  SBTTLINa  OF  THE  AOOOUNTS  OF  GUARDIANS  IN 

THE  SURROGATES'  COURTS. 

The  authority  of  the  surrogate  to  compel  guardians  to  render  ac- 
counts and  to  settle  their  accounts,  is  now  to  be  considered.  The  pro- 
ceedings on  the  part  of  the  surrogate,  ex  officio^  against  a  guardian, 
where  he  neglects  to  file  an  account  and  inventory  for  three  months 
after  the  same  should  have  been  filed  pursuant  to  the  Law  of  1887,  has 
already  been  adverted  to. 

By  sec.  10  [sec.  11]  of  the  above  mentioned  title  of  the  Revised 
Statutes  relative  to  guardians  and  wards,  any  guardian  appointed  by 
any  surrogate,  may  be  cited  to  account  before  the  surrogate  who  ap- 
pointed him,  in  the  same  manner  as  administrators,  upon  the  applica- 
tion of  any  ward,  or  any  relative  of  such  ward ;  and,  on  good  cause 
being  shown,  may  be  compelled  to  account  in  the  same  manner  as  an 
administrator.  And  upon  a  ward's  arriving  at  full  age,  he  shall  be  en- 
titled to  compel  such  account,  without  showing  any  cause.(/) 

The  terms  of  this  section  are  not  perfectly  explicit  in  respect  to  cases 
where  the  ward  is  still  an  infant  The  guardian  may  be  cited  to  ac- 
count in  the  same  manner  as  administrators,  and,  on  good  cause  being 
shown,  may  be  compelled  to  account  in  the  same  manner.  But  the 
statute  relative  to  compelling  administrators  to  account,  provides  for 
an  order  to  account,  rather  thiskn  for  citing  them,(^)  which  is  peremp- 
tory in  its  language  in  the  first  instance,  and  does  not  require  any  cause 
to  be  shown. 

The  practice,  however,  on  compelling  a  guardian  to  account,  has 
been  the  same  as  that  on  compelling  an  account  firom  an  executor  or 
administrator.  The  ward,  or  his  reSttive,  must  present  a  written  peti- 
tion to  the  surrogate,  setting  forth  the  appointment  of  the  guardian, 
and  the  time  liiereof,  the  r^ationship  of  me  petitioner  to  the  ward,  if 
the  petition  be  made  by  a  relative,  and  the  facts  and  circumstances 
which  render  an  account  necessary  firom  the  guardian,  and  constitute 
the  cause  of  the  application  for  the  account    He  should  also  allege  that 

(d)  2  Kent's  Oomm.  227,  and  cases  oited ;  Dit^frow  y.  Henshaw,  8  Goweii}  349. 

(e)  Wood  V.  Wood,  5  Paige,  696.  (/)  2  R,  S.  162 ;  3  R.  S.  (6th  ed.)  244. 
(y)  See  2  R.  a  92,  sec  52 ;   3  R.  8.  (5th  ed.)  158,  sec.  57  [sea  52] ;   Anie,  pp.  481,  487, 

490,  493,  note  {w). 
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an  account  has  been  appHed  fiir  and  lefbaed :  and 

£>r  oiher  particolars  vhidi  maj  be  indnded  in  the  petitinn.  k>  ifae  ob- 

ikttslUotis  made  at  a  prerions  page  of  tbia  WGtk,<  A)  on  Ibe  pctakm  m 
the  sitnilar  proceeding  of  compelling  an  execator  or  ailminWialiK  to 
account.  Tbepn^eroftbe  petition  will  be,  tbafttbegvaidian  be 
X)elled  to  aooonnt  before  the  auiiogaie.  If  an  aDovanee  fcr  Ae 
tenanee  of  the  infimt  be  deaired,  the  proper  aUfgationa  of  the 
for  STich  allowance  should  be  embraced  in  the  pelitioii,  and  a  pcaTer 
aboiild  be  included  for  the  granting  of  the  aame. 

On  filing  the  petition,  the  sorroeate  makea  an  oider  or  inBoca  a  cita- 
tion, aimilar  to  that  in  the  proceeding  on  compelling  an  execmor  or 
administrator  to  aooonnt,  of  which  the  same  nmnber  of  days'  lamici: 
(30  dajsyi)  most  be  given,  and  the  aame  aenice  mnat  be  made  as  in 
that  czaeAj) 

On  the  return  dajof  the  order  or  citation,  similar  proceedings  are  to 
be  had  before  the  surrogate  for  determining  the  justness  and  correct- 
ness of  the  accounts  kept  and  rendered  bj  ue  guardian,  if  the  same  be 
disputed,  to  those  in  tne  case  of  an  accounting  bj  an  executor  or  ad- 
ministrator. Disbursements  on  acc^>unt  of  the  ward  must  be  ]m>Ted 
b^  vouchers  or  otherwise,  and  witnesses  may  be  examined  on  either 
side,  touching  any  of  the  items  in  the  account,  the  same  as  in  that  case^ 
On  the  conclusion  of  the  proceedings,  the  surrogate  makes  a  decree  set- 
tling the  account  rendered  by  the  guardian,  and  determining  the  lia- 
bility of  the  guardian  for  the  property  of  lus  ward,  according  to  the 
proofs  which  have  been  adduced  before  him.  If  an  allowance  for 
maintenance  has  been  praved  for  in  the  petition,  the  proper  allowance 
also  should  be  fixed  by  the  decree.  Some  further  particulars  respect- 
ing this  accounting  may  be  gathered  from  the  observations  which  will 
presently  be  made,  regarding  the  settlement  of  the  accounts  of  a  guar- 
dian, brought  on  upon  his  own  application,  on  the  expiration  of  his 
trust,  by  reason  of  the  arrival  of  his  ward  at  full  age,  or  his  removal 
from  the  guardianship. 

By  sec.  11  [sec.  12]  of  the  above  mentioned  title  of  the  Revised 
Statutes  relative  to  guardians  and  wards,  every  guardian  of  a  ward 
who  shall  have  arrived  at  full  age,  and  every  guardian  who  shall  be 
superseded  in  his  trust  by  another  guardian,  may  apply  to  the  surro- 
gate who  appointed  him,  for  a  citation  to  his  ward,  or  to  such  new 
guardian,  to  attend  the  settlement  of  his  accounts ;  which  citation  shall 
be  issued  by  such  surrogate,  and  be  served  in  the  manner  and  at  the 
time  herein  directed  in  case  of  proceedings  for  the  removal  of  a  guar- 
dian.(A:) 

The  application  to  the  surrogate  for  a  citation  under  this  provision, 
should  oe  by  a  written  petition,  setting  forth  the  feust  of  the  arrival  of 
the  ward  at  fiill  age,  or  of  the  superseaing  of  the  guardian,  and  the  ap- 
pointment of  a  new  one,  and  praying  a  citation  to  the  ward,  or  to  the 
new  guardian,  as  the  case  may  be.  On  presenting  the  petition  to  the 
surrogate,  an  order  for  the  issuing  of  the  citation  is  made  and  entered 
in  his  minutes,  and  the  citation  issues.    The  citation  is  directed  to  the 

8)  Bee  rnnUf  p.  488,  H  seq,  (t)  See  anidf  pp.  490,  493-4. 

)  See  anU,  p.  491.  (Jk)  2  R.  S.  152;  3  B.  &  (5th  ed.)  244. 
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ward,  or  to  the  new  guardian,  according  to  the  fact  of  the  case  as  stated 
in  the  petition,  and  requires  the  party  to  whom  it  is  directed  to  appear 
before  the  surrogate  on  a  certain  day,  and  attend  the  settlement  of  the 
accounts  of  the  guardian  whose  trust  has  expired,  or  who  has  been 
superseded.  The  citation  must  be  seryed  at  least  fourteen  days  before 
the  return  day  thereof,  that  being  the  time  directed,  as  will  hereafter 
appear,  in  the  case  of  proceedinj^  for  the  removal  of  a  guardian. 

On  the  return  day  of  the  citation,  the  guardian  applying  for  the  set- 
tlement produces  his  account,  and  the  vouchers  thereof,  and  the  sur- 
rogate proceeds  to  determine  the  justness  and  correctness  of  the  same. 
The  proceeding,  if  the  account  be  disputed,  is  similar  to  that  herein- 
before described^!)  on  the  settlement  of  an  account  of  an  executor  or 
administrator  on  his  own  application,  and  also  to  that  above  considered, 
wnere  a  guardian  is  called  to  account. 

In  treating  of  the  accounting  of  executors  and  administrators  in  a 
previous  chapter,(m)  this  work  considered  in  detail  the  several  subjects 
of  the  aUowanoe  to  be  made  to  executors  and  administrators  for  trust 
property  perished  or  lost  without  their  fault  ;(n)  their  liability  for  negli- 
gence in  collecting  or  taking  care  of  the  trust  funds,  securities  or  prop- 
erty ;(o)  their  liability  for  investments  made  of  trust  moneys  ;(^)  their 
accountability  for  profits  growing  out  of  the  trust  property,  and  the 
allowance  to  be  made  to  them  for  the  decrease  of  the  same  property  ;(j) 
their  liability  for  interest  on  trust  funds  retained  in  their  hands  ;(r)  the 
allowance  to  them  of  commissions  as  compensation  for  their  services, 
the  rate  and  manner  of  charging  the  same,(«)  and  the  disallowance  of 
any  other  charges  for  compensation  for  their  services;  the  allowance 
of  their  reasonable  expenses  incurred  in  the  discharge  of  their  trust  ;(^) 
their  right  to  employ  agents,  accountants,  attornevs  and  counsel,  or  to 
act  themselves  in  eiuier  of  the  last  two  capacities  ;(u)  and  the  allowance 
of  interest  upon  sums  advanced  by  them  lor  the  purposes  of  the  trust  (v) 
Guardians  are  subject  to  the  same  law  as  executors  and  administrators 
in  respect  to  these  various  liabilities  and  allowances,  and  the  principles 
stated  in  the  chapter  indicated,  as  governing  such  liabilities  and  allow- 
ance where  an  executor  or  administrator  is  concerned,  extend  and  ap- 
ply in  all  things  to  the  relation  of  guardian  and  ward.  To  avoid  a 
repetition,  therefore,  the  reader  is  referred  to  that  chapter  for  the  re- 

auisite  instructions  in  regard  to  these  several  particulars  applicable  to 
le  accounting  of  a  guamian. 

It  may  be  ^ded  that,  upon  the  settlement  of  the  accounts  of  a  gen- 
eral guardian,  the  surrogate  is  not  authorized  to  make  any  allowance  to 
such  guardian  for  services  rendered,  or  expenses  incurred  by  him  pre- 
vious to  his  appointment  as  guardian.  Such  services  and  expenses  are 
not  those  of  the  guardian.  And  for  the  services  of  the  guardian,  as 
such,  the  compensation  is  limited  to  the  commissions  allowed  by  law. 
Nor  will  a  promise  by  the  ward,  made  after  coming  of  age,  to  pay  the 

See  ank^  pp.  497,  507,  611,  0^  seq.  (m)  Chap.  13. 

n)  See  ante,  p.  518.  {0)  See  anU^  pp.  519-20. 

'p)  See  cvnie,  p.  521.  (q)  See  ante,  pp.  626,  628. 

r)  See  arUe,  pp.  629,  533.  {a)  See  anfe,  p.  534.    See,  ako^  supra^  p.  689. 

\()  See  antCj  p.  540.  Also,  supra,  p.  691.  (u)  See  ante,  pp.  6Ah,  643. 


8 


(v)  See  ante,  p.  534. 
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gDaidian  £ar  aenrioes  lendoed  befine  die  gmrfkiMiMp 
authorize  the  sonogate  to  allow  a  charge  theicior  in  die  acoumilaof  the 
guardian.  Such  a  promise  mi^t  gire  a  r^t  ct  aetion  in  a  oourt  <if 
law  for  peraonal  aenrioea,  but  not «  right  lo  charge  aa  gnaidiaii.  In 
sachacaae  it  would  be  a  promise,  after  the  gnardianahipoeaaHl,  to  par 
for  serrices  rendered  before  the  gnardiandiip  commenoed.    Orar  such 


matteTB  the  aurrogate  has  no  jiirisdiction.(ir) 

As  a  receipt  maj  be  explained,  qnalified,  or  even  eaotndiclad  bj 
any  evidence  competcDt  to  establish  a  fiftct^  so  it  ia  enoneoiis  to  charge 
a  guardian  with  the  fiice  of  a  receipt  given  by  him  for  hk  ward's  prop- 
erty,  and  with  interest  od  the  amoont  therein  qpedfied,  from  its  date, 
where  it  appears  that  he  actoally  received  no  UKMiey,  but  only  land 
contractB.(x^ 

The  heanng  on  the  accounting  before  the  surrogale  may  be  adjourned 
tram  daj  to  day,  and  witnesses  may  be  summoned  by  subpoena^  and 
be  examined  on  either  side  before  him,  touching  any  c^  the  items  of 
the  account,  or  any  disputed  question  of  tad  which  may  arise  in  the 
proeress  of  the  controversy. 

Upon  an  application  to  the  surrogate  for  the  final  settlement  of  the 
accounts  of  aaministrators,  the  surrogate  has  not  jurisdiction  to  deter- 
mine the  correctness  or  l^ality  of  payments  made  by  the  guardian  of 
an  in&nt  distributee  of  the  estate,  on  account  of  his  ward.  The  surro- 
gate has  the  right  to  allow  or  disallow  charges  as  moneys  paid  by  the 
administrators  to  the  guardian  on  account  of  his  ward,  but  not  as 
moneys  paid  by  the  guardian  for  the  ward.(y) 

Where,  upon  the  minor  arriving  at  the  age  of  fourteen  years,  his 
guardian  is  superseded  in  his  trust  by  an  order  of  the  surrogate,  and  a 
new  guardian  of  the  minor  is  appointed,  and  proceedings  are  taken  to 
compel  the  former  guardian  to  account,  the  surrogate  nas  the  power 
not  only  to  ascertain  and  declare  the  quantity,  quality  and  condition  of 
the  ward's  property,  and  the  balance  due  to  mm  fiom  the  guardian,  but 
to  decree  ana  adjudge  the  time  when,  the  peison  to  whom,  and  the 
manner  in  which,  the  same  shall  be  paid  or  delivered  over.  And  the 
surrogate  has  the  power  to  enforce  ooedience  to  such  a  decree  by  pro- 
cess of  attachment  against  the  person,  notwithstanding  the  act  to  abol- 
ish imprisonment  for  debt(z) 

On  the  conclusion  of  the  proceedings^  the  surrogate  decides  upon  the 
questionsL  presented  in  the  case,  and  a  decree  is  made  settling  the  ac- 
count of  tne  guardian,  and  determining  the  amount  of  the  property  of 
the  ward  in  Uie  hands  of  the  guardian,  if  any,  and  ordering  the  pay- 
ment of  the  same  to  the  new  guardian,  or  to  the  ward,  as  the  case  may 
be.  In  the  Court  of  Chancery,  on  the  final  settlement  of  the  account 
of  a  guardiAn,(a)  the  decree  ordered  the  bond  given  by  the  guardian 

(w)  Clotces  Y.  VcM  Antwerp,  4  Barb.  Sup.  Ct.  Kep.  416. 
(x)  White  V.  Parker,  8  Barb.  Sup.  Ct  Rep.  48. 
(y)  Banks  agst  Taylor,  10  Abbott's  Prac.  Eep.  199. 
(z)  Seaman  y.  Duryea,  10  Barb.  Sup.  Ct  Rep.  523 ;  1  Kenan,  324. 
(a)  Upon  an  application  to  the  Court  of  Chtnceiy  to  discharge  a  guardian,  and  to  have  his 
bond  deUrered  up  and  cancelled,  his  ward  having  arrived  of  age  and  settled  with  the  guar- 

The  chancellor  said  it  was  not  the  practice  of  the  oourt  to  discharge  the  guardian  aheo- 
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to  be  delivered  up  and  cancelled ;  and  a  provision  to  that  effect  may, 
doubtless,  be  included  in  the  surrogate's  decree  in  the  same  case.  The 
practice  in  regard  to  the  settlement  of  the  decree,  if  any  question  arise 
as  to  the  terms  and  provisions  thereof)  mav  be  the  same  as  that  herein- 
before proposed  for  the  settlement  of  the  decree  on  an  accounting  of  an 
executor  or  administrator.(&) 

The  decree  may  be  enforced  in  the  same  manner  as  decrees  against 
executors  and  administrators.(c)  K  the  decree  be  for  the  payment  of 
money,  the  new  guardian  or  the  ward  may  have  an  execution  thereon, 
pursuant  to  the  provisions  of  the  68d,  64th  and  66th  sections  of  the  Law 
of  1837,(rf)  as  amended  by  the  act  of  1844,(e)  which  were  considered, 
and  the  practice  under  which  was  pointed  out,  in  connection  with  the 
kindred  subject  of  enforcing  decrees  for  the  payment  of  monev  against 
executors  and  administrators.(/)  The  decree  may  also  be  enforced  by 
a  prosecution  of  the  bond  given  by  the  guardian  under  the  direction  of 
the  surrogate.(^) 

In  conclusion  of  this  branch  of  the  subject,  it  should  be  observed 
that,  where  a  general  guardian  dies  pending  his  trust,  the  surrogate  has 
not  jurisdiction,  on  the  application  of  a  succeeding  general  guardian  on 
behalf  of  the  ward,  to  compel  an  account  of  the  previous  guardianship 
from  the  executor  or  administrator  of  the  former  guardian. (A)  The 
surrogate's  jurisdiction  in  the  premises  is  limited  .to  the  cases  specified 
in  the  statute.  The  liability  of  the  guardian  to  be  called  to  account  be- 
fore the  surrogate  is  expressly  prescribed,  but  nothing  is  said  about  an 
account  from  his  personal  representative.  Such  personal  representative 
is  undoubtedly  accountable  to  the  ward  or  his  guardian  for  all  property 
of  the  ward  remaining  in  the  possession  of  the  former  guardian 
at  his  death,  and  which  has  tome  into  his  hands  as  the  executor  or 
administrator  of  the  former  guardian.  But  the  jurisdiction  to  enforce 
such  accountabilit;^  resides  in  a  court  of  equity  of  general  jurisdiction, 
and  does  not  pertain  to  the  surro^te.  As  a  creditor  of  the  estate  of 
the  deceased  guardian,  the  ward  has  a  right  to  an  account  from  his 
executor  or  administrator,  but  this  is  not  an  account  of  the  guardian- 
ship, but  an  account  of  his  proceedings  as  such  executor  or  administra- 

lutelji  and  to  order  bifl  bond  to  be  given  up  immediately  upon  the  infant's  arriving  of  age, 
although  he  had  settled  with  the  guardian.  That  the  ward,  notwithstanding  each  settle- 
ment, was  entitled  to  a  reasonable  time  after  he  became  of  age  to  investigate  the  accounts 
of  the  guardian,  and  to  surchai^ge  and  falsify  the  same,  if,  upon  such  investigation,  he  found 
anything  wrong.  That,  by  the  practice  of  the  Court  of  Chancery,  he  was  usually  allowed 
one  year  for  that  purpose,  after  he  became  of  age,  before  the  guardian's  bond  would  be  can- 
celleid  and  the  guardian  absolutely  discharged  from  his  trust.  That,  where  the  application 
to  the  court  was  made  after  the  expiration  of  the  year,  the  bond  would  be  delivered  up  and 
cancelled  immediately  upon  the  production  of  the  receipt  or  discharge  of  the  ward,  duly 
proved  or  acknowledged.  But  if  Uie  application  was  made  within  the  year,  the  order  would 
only  direct  the  guardian  to  be  discharged,  and  that  the  bond  be  delivered  up  and  cancelled 
at  the  expiration  of  the  year;  unless  the  infimt  before  that  time  obtained  an  order  to  the 
contrary,  or  filed  with  the  officer  with  whom  the  bond  was  deposited  a  caveat^  or  notice  not 
to  deliver  up  or  cancel  the  bond  without  the  fUrther  order  of  the  court  In  the  MaUtr  of  Van 
Borne,  7  Paige,  46.    See,  also,  Fish  v.  MiXier^  1  Ho£  Oh.  Bep.  266. 

(5)  See  osS^  p.  587.  (e)  See  omU,  p.  687,  d  Mg. 

(<0  a  L.  1837,  636;  3  R.  S.  (6th  ed.)  366.  (e)  8.  L.  1844,  91. 

See  on^  p.  688,  tt  geq. 
See  2  R.  8.  161;  3  B.  S.  (6th  ed.)  244,  sec.  8 ;  AnU,  p.  689,  a^Mg. 


if)  See  anie,  p.  688,  ei  seq. 
7)  See  2  R.  8.  151;  3  B.  8 
(A)  Famawarlh  v.  OHphani,  19  Barb.  Sup.  Ot  Bep.  30. 
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tor,  after  the  amoant  of  the  ImbOitr  of  the  itfCfA^yd  narfian  Id  his 
ward  has  been  asoertaiiied.  And  tt  is  sappoaed  thai  me  daim  cf  the 
ward  npon  the  estate  €i  his  deceased  gnaraan  is  of  a  higher  chancier 
than  thai  of  a  mere  creditor — diat  he  has  a  specific  lien,  at  anj  rate,  iqKm 
all  property  and  funds  of  the  ward's  in  the  hands  of  the  giianlian  at 
the  time  of  bb  death,  which  can  be  identified ;  and  that  snch'chim  and 
lien  can  be  more  effectnallj  enfinoed  in  a  oonrt  of  genenl  equitafale 
jurisdiction,  than  before  anj  other  tiibmiaL 

It  may  be  added  that  the  tmstees  of  any  abaconding;,  conoealed  or 
non-resident  debtor,  or  of  any  insolvent  debtor,  appointed  nnder  any 
of  the  pnmsions  of  the  first  tide  of  the  5ih  chapter  of  ihe  2iid  part  ai 
the  BeVised  Statates,  are  required,  in  ma^nnfr  distribution  of  the  estate 
of  the  debtor,  to  pay,  in  the  first  place,  and  in  preference  to  all  others, 
all  debts  which  may  be  owing  by  the  debtor  as  guardian,  executor, 
administrator  or  trostee ;  and  if  there  be  not  sufficient  to  pay  aD  debts 
of  the  character  above  specified,  then  a  distribution  is  required  to  be 
made  among  tbem  in  proportion  to  their  amounts  respectiTely.(t) 

or   THB   BEMOYAL  07   GUABDIANB  BY   PBOCEEDDrGS   BKFOBB   SCBBO- 

6ATE& 

The  only  remaining  subject  to  be  considered  in  this  connecti<Ni,  is 
the  remoral  of  guardians  by  proceedings  before  surrogates. 

The  following  sections  of  the  statutes,  taken  fix>m  the  above  m^i- 
tioned  third  title  of  the  eighth  chapter  of  the  second  part  of  the  Beviaed 
Statutes,  concerning  guaraians  and  wuds,  and  firom  the  Law  of  1837, 
relate  to  such  remo  vals : 

Sec.  IS.  [Sec.  14.]  On  the  application  of  any  ward,  or  of  any  rehtiYe 
in  his  behalf  or  of  the  suiety  of  a  guio^an,  to  the  surrogate  who  ap- 
pointed any  guardian,  compLuning  of  the  incompetency  <^  such  guar- 
dian, or  of  his  wasting  the  real  or  personal  estate  of  his  ward,  or  of  any 
misconduct  in  relation  to  his  duties  as  guardian,  the  surrogate,  upon 
being  satisfied  by  proof  of  the  probable  truth  of  such  complaint^  shall 
issue  a  citation  to  such  guardian  to  appear  before  him,  at  the  day  and 
place  therein  specified,  to  show  cause  why  he  should  not  be  remoYed 
from  his  guaraian8hip.(y) 

Sec.  14.  [Sec.  15.]  Such  citation  shall  be  serYed  personally  on  the 
guardian  to  whom  it  may  be  directed,  at  least  fourteen  days  before  the 
return  thereof;  or,  if  such  guardian  shall  haYe  ab8(K>nded  or  concealed 
himself,  so  that  such  citation  cannot  be  personally  served,  it  may  be 
served  by  leaving  a  copy  thereof  at  the  last  place  of  residence  of  such 
guardian.(j;) 

Sec.  15.  [Sec.  16.]  The  surrogate,  at  the  day  appointed  for  showing 
cause,  and  on  such  other  days  as  he  shall  appoint,  shall  proceed  to  in- 
quire into  the  alleged  complaint,  and  shall  grant  subpoenas  to  compel 
tne  attendance  of  witnesses  to  any  person  applying;  and  if  satisfied  of 
the  incompetency  or  misconduct  ofsuch  guardian,  he  may,  by  an  order 
to  be  duly  entered  in  his  minutes,  remove  the  said  guardian  £rom  his 
trust. 


t 


0  2  R.  8. 476,  eea  39  [eeo.  341;  3  R.  &  (5ih  ed.)  120. 

j)  2  B.  S.  152;  3  B.  S.  (6th  ed.)  M6.  .    (Jk)  2  B.  &  162;  3  B.  a  (6th  ed.)  246. 
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Sec.  16.  [Sec.  17.]  Upon  such  removal  being  made,  the  surrogate 
may  proceed  and  appoint  a  new  guardian  in  the  same  manner  as  if  no 
guardian  had  been  appointed.(2) 

Sec.  45.  The  fourteenth,  fifteenth,  sixteenth,  seventeenth,  eighteenth 
and  nineteenth  sections  of  title  three,  chapter  eight,  of  the  second  part 
of  the  Bevised  Statutes,(m)  shall  extend  to  the  case  of  a  guardian  who 
has  removed  or  is  about  to  remove  from  this  state.  And  in  case  the 
guardian  has  removed  from  this  state,  the  citation  mentioned  in  the 
said  fifteenth  section  may  be  served  by  publishing  the  same  in  the  state 
paper  for  four,  weeks,  (n) 

Sec.  46.  Whenever  it  shall  be  made  to  appear  to  any  surrogate  that 
the  sureties  of  anv  guardian  are  becoming  insolvent,  that  they  nave  re- 
moved, or  are  about  to  remove,  from  this  state,  or  that  f^  any  other 
cause  they  are  insufficient,  and  he  shall  be  satisfied  that  the  matter 
requires  mvestigation,  he  shall  issue  a  citation  to  such  guardian  re- 
quiring him  to  appear  before  such  surrogate,  at  a  time  and  place  to  be 
tnerein  specified,  to  show  cause  why  he  should  not  give  further  sureties, 
or  be  removed  from  his  guardianship;  which  citation  shall  be  served 
in  the  same  manner  as  the  citation  mentioned  in  the  last  preceding  sec- 
tion is  required  by  that  section  to  be  served. 

Sec.  47.  On  the  return  of  the  citation,  or  at  such  other  time  as  the 
surrogate  shall  appoint,  he  shall  proceed  to  hear  the  proof  and  allega- 
tions ;  and  if  it  snail  satifactorily  appear  that  the  sureties  are  for  any 
cause  insufiicient,  the  surrogate  may  make  an  order  requiring  such 
guardian  to  give  further  sureties  in  the  usual  form,  within  a  reasonable 
time,  to  be  prescribed  by  the  surrogate. 

S^.  48.  If  such  guardian  neglect  to  give  further  sureties  to  the  satis- 
faction of  the  surrogate,  within  the  time  prescribed,  the  surrogate  may, 
by  an  order  to  be  duly  entered  in  his  minutes,  remove  such  guardian 
from  his  trust. 

Sec.  49.  Sections  seventeen,(o)  eighteen,  and  nineteen  of  title  three, 
of  chapter  eight,  of  the  second  part  of  the  Bevised  Statutes,  shall  ex- 
tend to  cases  arising  under  the  two  preceding  sections  of  this  act  (/)) 

Sec.  50.  Where  a  guardian  shall  be  removed  pursuant  to  the  afore- 
said section,  he  may  be  required  to  account  immediately,  pursuant  to 
the  eleventh  section  of  said  titie,(;)  and  application  for  such  account 

(0  2  R.  S.  163;  3  B.  S.  (5th  ed.)  246. 

{m)  The  sectioiiB  aboye  quoted,  with  the  lYth  [18th]  and  18th  [19th]  relating  to  appeals 
from  decrees  of  surrogates,  upon  application  for  the  appointment  or  remoral  of  guardians. 

(n)  &  L.  1837,  632 ;  3  R.  S.  (5th  ed.)  246. 

(o)  2  B.  8.  153;  3  R.  S.  (6th  ed.)  246.    See  above,  sec.  16  [sec  1*71. 

(p)  S.  L.  1837,  533 ;  3  B.  &  (5th  ed.)  246.  The  18th  and  19th  sectiona  referred  to  are  as 
follows: 

Sec.  17.  [sec.  18.]  An7  person  interested  in  the  allowance,  or  appointment,  or  remoral  of 
a  guardian,  as  next  of  kin  or  otherwise,  and  any  guardian  who  may  have  been  removed  by 
any  surrogate,  may,  within  six  months  after  any  order  shall  have  been  made  by  a  surrogate 
for  the  appointment  of  a  guardian,  or  for  his  removal,  or  refusing  to  make  such  removal,  ap- 
peal to  the  Supreme  Court,  who  shall  make  such  order  for  notifying  the  adverse  party,  and 
for  correcting  any  sudx  proceedings,  as  be  may  deem  just 

Sec.  18.  [sec.  19.]  But  no  appeal  made  by  a  guardian,  flrom  the  order  of  a  surrogate  remo- 
ving him,  shall  in  anywise  affect  such  order  until  the  same  be  reversed.  2  B.  S.  163 ;  3  B. 
&  (6th  ed.)  246. 

(?)  See  supra,  p.  ;  2  B.  a  162;  3  B.  a  (6th  ed.)  244. 
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may  be  made  by  any  new  gnaidian  of  die  minora  as  irdl  as  by  the  per- 
8DD0  mentionea  in  the  aoid  elerenlli  sectkyn. 

The  application  to  the  soiTogate  under  dther  of  the  above  piOTi^^ 
of  the  statute  should  be  in  writing,  and  should  set  fbvth  ihe  fiicts  upaa 
which  the  complaint  of  incompetency,  waste,  or  miseoDdoct  •gmigt  the 
eowiian  is  foonded,  or  the  fact  of  lus  removal  fiom  the  state,  or  diat 
he  is  about  so  to  lemoye,  or  any  of  the  dicumstances  idatiTe  to  his 
sureties  specified  in  the  46th  section  of  the  Law  of  1837 ;  and  dkHiM 
pray  a  citation  to  the  guardian  for  him  to  show  canae^  either  why  he 
should  not  be  removed  firom  his  guardianship,  or  why  he  should  not 
give  further  suretiea  or  be  removed  aooordinf  to  the  grounds  of  die 
application.  The  petition  should  be  under  oam,  and,  on  presenting  the 
same,  the  surrogate,  if  he  be  satisfied,  by  the  proof  thus  fumiahed,  of 
ihe  {)robabIe  truth  of  the  complaint^  or  that  the  matter  ie(}uiies  inres- 
tigation,  upon  an  order  entered  in  his  minutes,  issues  a  citation  to  the 
guardian  pursuant  to  the  section  of  the  statute  under  which  the  Kpphr 
cation  is  made. 

.  On  the  return  of  the  citation,  if  the  parties  appear,  the  hearing  takes 
place  as  in  the  usual  case.  If  the  incompetency,  waste,  or  miaoondnct 
complained  o^  or  the  tact  of  the  removal  of  the  guardian  from  this 
state,  or  that  he  is  about  so  to  remove,  be  proved,  the  surrogate  makes 
his  order  removing  ihe  guardian  from  his  trust 

It  may  occur  that  a  statutory  guardian  for  in&nts  may  be  appointed 
when  there  is  a  deed  or  will  in  existence,  appointing  a  testamentary 
guardian  for  the  same  children,  which  may  be  undiscovered  and  un* 
Known  at  the  time.  In  such  a  case,  the  statutory  guardian  will  be 
superseded,  and  his  powers  suspended  by  the  production  of  the  deed 
or  will  appointing  another  to  execute  the  same  tru8t8.(r) 

Fixed  habits  of  intemperance  constitute  a  sufficient  reason  for  the 
removal  of  a  guardian ;  and  where  the  wife  of  a  person  of  such  habits 
was  also  a  guardian  with  him,  it  was  held  improper  that  she  should  be 
the  guardian,  she  being  subject  to  his  control.(5) 

W  here  the  guardian  entered  into  a  speculation  with  the  husband  of 
his  ward,  who  was  also  an  infant,  in  relation  to  her  estate,  and  ob- 
tained a  mortgage  thereon  from  both,  the  court  removed  the  guardian 
from  his  trust,  and  ordered  the  mortgage  to  be  delivered  up  and  can- 
celled.(<) 

The  Court  of  Chancery,  it  was  held,  had  concurrent  jurisdiction 
with  a  surrogate  in  removing  a  guardian  appointed  by  the  latter,  for 
the  causes  specified  in  the  Revised  Statutes  on  that  subject ;  but  the 
surrogate  had  no  jurisdiction  to  remove  or  discharge  a  guardian  ap- 
pointed by  the  dourt  of  Chancery,  or  to  compel  such  guardian  to 
account,  either  before  or  after  his  removal  by  the  court  appointing 

If  tne  application  be  made  on  the  ground  of  the  insolvency,  or  the 
removal,  or  the  intention  to  remove  from  this  state,  of  the  surety  or 
sureties  of  the  guardian,  and  the  charges  in  respect  thereto  be  proved. 


t 


r)  The  Pwpk  agal  Kearney,  19  How.  Praa  Bep.  493,  502. 

3)  KetOsUu  Y.  Chxrdner,  1  Paige,  34.  (Q  In  the  Matter  of  Cooper,  S  Paige,  34. 

(tt)  In  ih»  Matter  of  Dyer,  6  Paige,  634. 
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the  surrogate  makes  an  order  reqxdring  the  guardian  to  ^ve  further 
sureties  in  the  usual  form  within  a  reasonable  time,  commonly  five 
days ;  and  if  the  guardian  neglect  to  comply  with  such  order,  the  sur- 
rogate orders  his  removal  from  his  trust. 

It  has  already  appeared,  in  that  chapter  of  the  work  treating  of  the 
removal  of  executors  and  administrators,  that  by  section  84  of  tne  Law 
of  1837,(v)  whenever  it  shall  appear  to  the  surrogate  that  letters  of 
administration,  or  letters  of  guardianship,  have  been  granted  on,  or  by 
reason  of  false  representations  made  bv  the  person  to  whom  the  same 
were  granted ;  and  also,  whenever  it  shall  appear  that  an  administrator 
or  ^ardian  has  become  incompetent  by  law  to  act  as  such,  by  reason 
of  drunkenness,  improvidence,  or  want  of  understanding,  the  surrogate 
shall  have  power  to  revoke  such  letters.  And  in  case  a  woman  mar- 
ries after  hems  appointed  an  executrix,  administratrix,  or  guardian,  the 
surrogate,  on  tne  application  of  any  person  interested,  shall  have  power 
to  revoke  such  appointment.  And  that,  by  the  85th  section  of  the 
same  law,(tc;)  whenever  it  shall  appear  tnat  the  penalty  of  the  bond 
taken  from  an  executor,  administrator,  or  guardian,  is  inadequate  in 
amount,  the  surrogate  shall  have  power  to  make  an  order  rec[uiring 
him  to  give  additional  security  for  the  faithful  performance  of  his  duty 
as  such  executor,  administrator  or  guardian ;  and  that,  in  case  of  non- 
compliance with  such  order,  the  surrogate  may  revoke  the  letters 
granted  to  him. 

The  proceedings,  under  these  provisions,  for  the  removal  of  execu- 
tors and  administrators,  were  also,  in  that  chapter,  considered  and 
pointed  out.  It  is  sufficient  in  this  place  to  state  that  the  same  prac- 
tice is  to  be  followed  in  the  case  of  a  like  proceeding  against  a  guardian, 
and  to  refer  the  reader  to  tiie  observations  made,  and  the  directions 

S'ven,  in  the  chapter  indicated  for  the  proper  instructions  applicable  to 
e  latter  case. 

Where  the  surrogate  has  appointed  a  guardian  for  a  minor  under 
the  age  of  fourteen,  upon  a  false  allegation,  in  the  petition  for  the  ap- 
pointment of  such  guardian,  of  the  residence  of  the  minor  within  the 
count;^  of  the  surrogate,  the  proper  mode  of  proceeding  to  remove  such 
guarman  is  to  apply  to  the  surrogate  who  made  the  appointment,  on 
tne  ground  of  the  fraud  practiced  upon  him  as  to  the  residence  of  the 
infant(a;) 

It  also  appeared,  in  connection  with  the  subject  of  the  removal  of 
executors  and  administrators,  that  by  the  61st  section  of  the  Law  of 
1887,(y)  whenever  any  surrogate  shall  issue  a  citation  to  any  adminis- 
trator, executor  or  guardian,  requiring  him  to  show  cause  why  he 
should  not  be  removed  from  office,  the  surrogate  shall  have  power  to 
enter  an  order  enjoining  such  executor,  administrator  or  gu^dian 
from  further  acting  in  the  premises  until  the  matter  in  controversy 
shall  be  disposed  of;  and  the  practice,  on  procuring  an  injunction 
against  an  executor  or  administrator,  was  there  described.    It  is  neces- 

(v)  8ee  anitf,  p.  640;  a  L.  IB31,  680;  8  R.  S.  (5th  ed.)  164. 
(wi  See  ante,  p.  650 ;  S.  L.  1837,  630;  3  R.  8.  (6th  ed.)  164. 

(z)  Lewis  agst.  DiUton^  8  How.  Prac  Bep.  99.    Sen,  also,  In  1h4  MdUer  o/ihe  Guardianship 
tfffannah  K  JPisrce,  12  How.  Prac.  Bep.  632. 
(y)  See  ante,  p.  29,  alao  p.  643;  a  L.  1837,  636;  3  B.  &  (6t)i  ed.)  366,  see.  16. 


702  BESIGirATIOV  BT  6UABIHABB. 

fluj  only  ta  add,  in  this  pboe,  that  the  ame  pnctioe  is  to  be  ftDowed 
in  the  like  case  in  proconng  an  injunction  against  a  gnaidian. 

OF  THE  RESI6HATI0H  BY  GUABDIAJS  OF  THKIB  TSTSIS. 

The  fallowing  sections  of  the  statute  make  proTision  tar  the  lesignar 
tion  by  a  goardian  of  his  trost  to  a  sarrogate : 

Sec  51.  Any  goardian  may  SLpjUj  to  the  smrogate  by  whom  he  ms 
appointed,  for  lib^ty  to  resign  his  trusty  siting  forth  the  reasons  why 
the  application  is  made,  and  Yeriffing  the  same  by  his  own  oath  or 
otherwise.(2;) 

Sec.  52.  Such  snrn^ate,  in  his  discretion,  may  thereupon  iasoe  & 
citation  to  the  ward,  reqniring  him  to  appear  at  a  time  and  place  to  be 
therein  mentioned,  and  show  canse  whj  the  goardiaq  should  not  be 
at  liberty  to  resign  his  trust  The  citation  shall  be  senred  by  deUver- 
ing  a  copy  to  the  ward  at  least  ten  days  before  the  return  da^  thereoC 
Notice  of  the  proceeding  shall  also  be  giyen  to  the  next  of  kin  of  the 
ward,  if  there  be  any  of  the  age  of  discretion  in  the  county  of  the  sur- 
rogate. 

%ec.  63.  On  the  return  of  the  dtation  and  proof  of  the  senrioe  of  the 
notice,  the  surrogate  shall  appoint  some  discreet  and  competent  person 
to  appear  and  attend  to  the  mterests  of  the  ward  in  die  premises^  who 
shall  consent,  in  writing,  to  such  appointment  Any  other  [perBon] 
who  shall  be  desirous  to  do  so,  may  also  appear  on  behalf  of  the  ward. 

Sec.  54.  The  guardians  shall  then  proceed  to  render  to  the  surrogate 
a  full,  just  and  true  account,  in  writing,  of  all  his  reodpts  and  pay- 
ments on  account  of  the  ward,  and  of  all  the  bod^  papers,  monevs, 
choses  in  action,  and  other  property  of  the  ward  which  may  be  in  the 
hands  or  under  the  control  of  the  guardian ;  and  shall  yeriiy  the  same 
by  his  own  oath,  and  sucb  other  eyidence  as  shall  be  satisfactory  to  the 
surrogate. 

Sec.  65.  If  the  suiro^te  shall  be  satisfied  that  the  guardian  has  in 
all  respects  conducted  himself  honestly  in  the  execution  of  his  trust ; 
that  he  has  rendered  a  full,  just  and  true  account,  and  that  the  interest 
of  the  ward  would  not  be  prejudiced  by  allowing  the  guardian  to  re- 
sign his  trust,  he  may  thereupon  proceed,  in  the  mode  prescribed  bj 
law,  to  appoint  a  new  guardian  for  such  ward,  and  order  that  his 
former  guardian  deliyer  oyer  all  the  books,  papers^  moneys,  choaes  in 
action,  or  other  property  of  the  ward,  to  sucn  new  guardian,  and  take 
duplicate  receipts  for  the  same. 

Sec.  66.  On  deliyering  one  of  the  said  receipts  to  the  surrogate  to  be 
filed  in  his  office,  the  surrogate  may  enter  an  order  that  the  former 
guardian,  on  his  own  application,  nas  been  permitted  to  resign  his 
trusty  and  that  he  is  thereupon  discharged  fix>i)i  any  further  custody  or 
care  of  the  ward  or  of  his  estate.    But  nothing  herein  contained  shall 

Sreclude  the  ward  or  his  new  guardian  &om  haying  a  further  account 
rom  such  former  guardian,  in  relation  to  all  matters  connected  with 
his  trust  before  he  was  permitted  to  resign  the  same ;  and  in  relation 
to  aU  such  matters,  the  sureties  of  the  former  guardian  shall  remain 

{»)  a  L.  1837,  633;  3  B.  &  (6tb  ed.)  246. 


PUBUO  ABMIHIBIBATOBa  708 

liable  in  the  same  manner,  and  to  the  same  extent,  as  though  such 
order  had  not  been  made.(2a;) 

The  practice  under  these  sections,  and  the  principles  which  apply 
to  the  accounting  therein  mentioned,  will  readily  be  gathered  from 
the  provisions  of  the  sections  themselves,  and  from  the  instructions 
and  directions  embraced  in  the  preceding  pages  of  this  chapter. 


CHAPTER  XVIII. 

OF   PUBLIC   ADMINISTRATORS. 

The  office  of  public  administrator  in  this  state  is  instituted  for  the 
purpose  of  taking  charge  o^  collecting,  preserving  and  administering  the 
goods  and  effects  of  persons  who  have  died,  no  executor  of  a  will  of  whom 
appears,  and  who  have  left  no  widow  or  next  of  kin  within  this  state 
claiming  and  entitled  by  law  to  the  administration.  In  these  cases,  but 
for  such  an  officer  the  personal  property  ef  such  deceased  persons  would 
be  liable  to  depredations,  and  the  rights  and  interests  of  creditors  and 
relatives  would  be  without  a  protector.  The  public  administrator  is 
by  law,  immediately  upon  the  death  of  such  persons,  entitled  to  the 
possession  of  all  their  personal  property,  and  upon  acquiring  such  pos- 
session, becomes  responsible  for  its  preservation,  collection,  and  due 
administration. 

In  the  city  and  county  of  New  York,  owing  to  the  large  number  of 
foreigners  and  transient  persons  resorting  to  that  city,  among  which 
classes  are  of  course  the  largest  number  of  persons  dying  intestate  and 
without  relatives  in  this  state,  the  public  administrator  is  a  separate 
officer  sjjecially  provided  for  by  law,  and  has  a  peculiar  and  extended 
jurisdiction.  In  the  other  counties  of  this  state,  the  county  treasurer 
is,  by  virtue  of  his  office,  the  public  administrator,  and  has  jurisdiction 
of  the  personal  estates  of  the  deceased  persons  described. 

The  appointment,  powers  and  duties  of  the  public  administrator  in 
the  city  oi  New  York  will,  in  the  first  place,  be  considered.  Public  ad- 
ministrators in  the  other  counties  of  the  state  will  then  be  treated  of. 


OF  THE  PUBUO  ADMINISTRATOR  IN  THB  CITT  OF  NEW  YOREL 

OF  HIS  APPOINTMENT. 

The  public  administrator  in  the  city  of  New  York  was  formerly  ap- 
pointea  by  the  mayor,  aldermen,  ana  commonidty  of  the  city  in  com- 
mon council  convened.(a)  But  now,  by  the  act  to  amend  the  charter 
of  the  city  of  New  York,  passed  April  14,  1857,(6)  it  is  provided  [sec. 

;»)  &  L.  1837,  533-4;  3  R.  &  (6th  ed.)  U1.         (a)  2  R.  8. 118;  3  R.  &  (6th  ed.)  206 
>)  a  lb  1867,  ToL  1,  oh.  44e,  p.  874. 
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16]  that  the  executiye  power  of  the  coipoiatioii  shall  be  vested  in  the 
mayor  and  the  executiye  departments;  sec.  21,  that  the  heads  of  de- 
partments shall  have  power  to  appoint  and  remove  chiefit  of  bureaux 
and  clerks  in  their  respective  departments ;  and  [sec.  26]  that  there  shall 
be  an  executive  department  known  as  the  '^law  department^"  the  chief 
officer  whereof  shall  be  called  the  '^counsel  to  the  corporation/'  and 
that  there  shall  be  a  bureau  in  this  department,  the  chief  officer  of  which 
shall  be  called  the  "  public  administrator."  The  public  administrator 
in  the  city  of  New  York  is  therefore  now  appoint^  by  the  counsel  to 
the  corporation.  The  duties  and  powers  of  the  office  are  for  the  most 
part  prescribed  and  regulated  by  tlie  first  article  of  the  sixth  title  of 
the  sixth  chapter  of  the  second  part  of  the  Bevised  Statutes,  entitled 
"  of  the  public  administrator  in  the  city  of  New  York." 

OF  THE  OATH  OF  OFFIGB,  AND  THE  OFFICIAL  BOND  OF  THE  PUBUG  AD- 

MmiSTRATOB. 

The'  above  mentioned  title  of  the  Bevised  Statutes  provides  as  fol- 
lows: 

Sec.  2.  Before  entering  upon  the  duties  of  his  office,  the  person  so 
appointed  shall  take  the  oath  prescribed  by  the  constitution,  and  shall 
execute  a  bond,  with  such  sureties  as  shall  be  approved  by  the  mayor 
or  recorder  of  the  said  city,  to  the  mayor,  aldermen  and  commonalty 
thereoi^  in  the  penal  sum  of  ten  thousand  dollars,  conditioned  for  tfaie 
faithful  discharge  of  all  duties  enjoined  on  him  by  law,  and  particularly 
that  he  will  account  for  and  pay  over  all  moneys  and  property  that 
may  come  to  his  hands  aa  such  administrator  according  to  law.(c) 

OF  THE  COMMISSIONS  TO  BE  RETAINED  BY  THE  PUBLIC  ADMINISTaATOB, 
HIS  ACCOUNTABILITT  FOB  THE  SAME,  AND  HIS  SALABY. 

The  Statute  further  provides  as  follows : 

Sec.  3.  The  public  administrator  shall  retain  a  commission  over  and 
above  all  expenses,  upon  all  moneys  that  shall  come  into  his  hands^  at 
the  rate  of  five  dollars  upon  die  hundred  dollars  upon  all  sums  received 
fix>m  any  one  estate  not  exceeding  two  thousand  five  hundred  dollars; 
and  upon  all  sums  so  received  exceeding  that  sum,  at  the  rate  of  two 
dollars  and  fifty  cents  upon  every  hundred  dollars;  which  sums  may 
be  so  retained  m  preference  to  any  debts  or  claims  excepting  funeral 
charges.  The  money  so  retained  shall  be  accounted  for  and  paid  by 
him  into  the  treasury  of  the  city  of  New  York.  He  shall  be  allowed 
and  paid  quarterly  such  salary  for  his  services  as  the  common  coudcQ 
of  the  city  shall  prescribe,  not  less  than  one  thousand  two  hundred  and 
fifty  dollars  annually  .(d) 

OF  THE  AUTHOBITY  OF  THE  PUBLIO  ADMINISTRATOR  IN  THE  GETY  OF 

NEW  YORK. 

The  Revised  Statutes  prescribe  the  auihori^  of  the  public  administra- 
tor as  follows : 

Sec.  4.  In  the  right  of  his  office  he  shall  have  authority  to  collect  and 
take  charge  of  the  goodS|  chattels,  personal  estate  and  debts  of  persons 

(c)  a  R.  &  118;  3  R.  &  (Sth  ed.)  SOe.  («r)  S  R.  a  118;  3  R.  a  (5Ui  ed.)  106L 
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djring  intestate,  and  for  that  purpose  to  maintain  suits  as  public  ad- 
ministrator as  any  executor  might  by  law  in  the  following  cases : 

1.  Whenever  any  person  shall  die  intestate  either  within  this  state 
or  out  of  it,  leaving  any  goods,  chattels  or  effects  within  the  city  and 
county  of  New  York ; 

2.  Whenever  any  goods,  chattels  or  effects  of  any  person  who  shall 
have  died  intestate,  shall  arrive  within  the  said  city  and  county  after 
his  death ;  • 

8.  Whenever  anv  person  coming  from  any  place  out  of  this  state  in 
a  vessel  bound  to  tne  port  of  New  York,  and  arriving  at  the  quarantine 
near  the  city  of  New  York,  shall  there  die  intestate  and  shall  leave  any 
effects  either  at  the  said  quarantine  or  in  the  city  of  New  York,  or  else- 
where ; 

4.  Whenever  any  effects  of  any  such  person  so  arriving  and  dying 
intestate  at  the  said  quarantine,  shall  after  his  death  arrive  either  at  the 
i?aid  quarantine  or  within  the  city  of  New  York ; 

5.  Whenever  any  person  coming  from  any  place  out  of  this  state  in 
V  vessel  bound  to  the  port  of  New  York,  shall  die  intestate  on  his  pas- 
sage and  any  of  his  effects  shall  arrive  at  the  said  quarantine. 

In  all  the  preceding  cases  intestacy  shall  be  presumed  until  a  will 
shall  be  proved  and  letters  testamentary  be  granted  thereon* 

Sec.  6.  But  the  last  section  shall  not  confer  on  the  public  administra- 
tor any  authority  in  respect  to  the  estate  of  any  person  not  a  citizen  of 
this  state  dying  out  of  this  state  or  on  board  any  foreign  vessel  within 
the  harbor  of  New  York,  unless : 

1.  Such  person  shall  have  landed  within  the  dty  and  county  of  New 
York,  or  at  the  quarantine  near  the  said  city ;  or, 

2.  Unless  the  effects  of  such  person,  or  some  part  of  them,  shall  have 
l)een  so  landed ;  and  when  any  effects  of  such  person  shall  have  been 
so  landed,  the  authority  of  the  public  administrator  shall  extend  to  such 
effects  only .(e) 

if  hese  statutory  provisions  confer  authority  upon  the  public  admin- 
istrator to  take  charge  of  the  goods,  &c.,  of  every  person  dying  intestate 
leaving  goods,  chattels,  or  effects  within  the  city  and  county  of  New 
York.  They  extend  to  the  case  not  merely  of  a  foreigner  or  transient 
person,  but  to  that  of  a  pjerson  who,  previously  to  his  aeath,  was  a  per- 
manent resident  of  the  city.  But  in  the  almost  universal  case  where 
the  decedent  was  a  resident  of  the  city,  as  well  as  in  many  cases  where 
he  was  a  non-resident,  a  widow  or  some  next  of  kin  interested  in  his 
estate  comes  forward  and  claims  the  administration,  which  divests  the 
l^ublic  administrator  of  authority  in  the  premises.  In  the  absence,  how- 
ever, of  such  a  claim,  the  public  administrator  is  entitled  to  the  admin- . 
istration;  and  in  all  cases,  as  was  seen  in  the  chapter  of  this  volume 
treating  of  the  general  subject  of  the  granting  of  administration,(/)  the 
public  administrator  is  entitled,  in  the  city  of  New  York,  to  adminis- 
tration, after  the  widow  and  next  of  kin,  over  creditors  and  all  other 
persons.(^)  And  even  where  there  is  a  widow  and  next  of  kin  of  the 
intestate  in  the  city  of  New  York,  the  public  administrator  may,  by  an 

(e)  2  R.  &  118-19 ;  3  R.  a  (6th  e<L)  206-7.  (/)  Chapter  4. 

Of)  See  ante,  pp.  229,  235^;  2  R.  &  74;  3  R.  &  (6th  ed.)  168-9. 
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order  of  the  surrogate,  become  vested  with  authority  to  take  chai^ge  of 
the  goods,  &c.,  of  the  intestate,  to  prevent  waste  or  embezzlement.  The 
proceeding  to  obtain  such  authority  is  regulated  by  the  provisions  of 
the  statute  now  to  be  considered. 

OF  THE  DUTY  OP  THB  PUBLIC  ADMINISTBATOR  WHERE  THERE  18  A 
WIDOW  OR  ANT  NEXT  OP  KIN  OP  THE  DECEDENT  RESIDING  IN  THE 
CITY  OP  NEW  YORK,  AND  OP  THE  PROCEEDINGS  BEFORE  THB  SUBr- 
ROGATE  TO  AUTHORIZE  THE  PUBLIC  ADMINISTRATOR  TO  INTEBFEBB 
TO  PREVENT  EMBEZZLEMENT  OP  THE  DECEDENT'S  GOODa 

The  statute  makes  provision  upon  this  subject  as  follows : 

Sec.  6.  Whenever  there  shall  be  any  widow  or  next  of  kin  of  any 
such  intestate  entitled  to  a  distributive  share  in  his  estate,  residing  in 
the  city  of  New  York  at  the  time  of  his  death,  the  public  administrator, 
upon  receiving  n6tice  of  such  &ct,  shall  not  have  any  authority  to  in- 
terfere with  the  effects  of  the  deceased,  until  he  shall  have  obtained  an 
order  from  the  surrogate  of  the  city  and  county  of  New  York  to  take 
charge  thereof. 

Sec.  7.  Such  order  may  be  granted  by  the  surrogate  upon  the  appli- 
cation of  the  public  administrator,  and  upon  due  proof  being  made  to 
him  by  affidavit  that  the  effects  of  the  deceased  are  in  danger  of  waste 
or  embezzlement,  or  that  for  any  other  reason  it  would  be  for  the 
benefit  of  the  estate  to  have  the  same  or  any  part  thereof  seized  and 
secured.(A) 

The  proceedings  under  these  provisions  of  the  statute  may  be  ex  parte  ; 
but  it  is  doubtless  competent  for  the  surrogate  to  require  reasonable 
notice  of  the  application  for  the  order  to  take  charge  of  the  intestate's 
goods  to  be  served  upon  the  widow  or  next  of  kin  of  the  intestate,  to 
give  them  an  opportunity  to  be  heard  upon  the  question  of  the  necessity 
of  granting  the  order.  [For  forms  of  the  application,  affidavit  and 
order,  see  Appendix,  No.  119.] 

OP  PROCEEDINGS  BY  THE  PUBLIC  ADMINISTRATOR  TO  OBTAIN  POSSESSION 
OP  PROPERTY  OF  THE  DECEASED  CONCEALED  OR  WITHHELD  FROU  HDL 

And  in  the  cases  in  which  the  public  administrator  has  authority  to 
take  charge  of  the  goods,  &c.,  of  a  deceased  person,  he  is  empowered 
to  maintam  summary  proceedings  to  obtain  possession  of  any  of  the 
property  of  the  deceased  in  the  possession  of  the  deceased  at  the  time 
of  his  death,  or  within  twenty  days  previously  thereto,  and  which  is 
concealed  or  withheld  from. the  public  administrator.  This  authority 
is  conferred  and  regulated  by  the  statute  as  follows  : 

Sec.  8.  Whenever,  in  any  of  the  cases  in  which  the  public  adminis- 
.trator  is  authorized  to  take  charge  of  the  effects  of  any  intestate,  any 
goods,  chattels,  credits  or  effects  of  the  deceased,  or  of  which  he  had 
possession  at  the  time  of  his  death,  or  within  twenty  days  previous 
thereto,  shall  not  have  been  delivered  to  the  public  adtministrator,  nor 
accounted  for  satisfactorily  by  the  persons  who  were  about  the  deceased 
in  his  last  sickness,  or  in  whose  hands  the  effects  of  the  deceased  or 
any  of  them  may  be  supposed  at  any  time  to  have  fallen,  the  public 

^)  a  B.&  119;  3  B.  &(6UiecL)  207. 
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administrator  may  institute  an  ing^uiry  c5oncerning  the  ijame ;  and  upon 
satisfying  the  surrogate  of  the  city  and  county  of  New  York,  by  affi- 
davit, that  there  are  reasonable  grounds  for  suspecting  that  any  such 
effects  are  concealed  or  withheld,  he  shall  be  entitled  to  a  subpoena  to 
be  issued  by  the  surrogate  under  his  seal  of  office,  to  such  persons  as 
the  said  public  administrator  shall  designate,  requiring  them  to  appear 
before  such  surrogate  at  the  time  and  ^ace  therein  to  be  specified,  for 
the  purpose  of  being  examined  touching  the  estate  and  enects  of  the 
deceased.(i) 

Sec.  9.  If  the  surrogate  be  absent  from  the  city  of  New  York,  such 
application  for  a  subpoena  may  be  made  to  any  Justice  of  the  Supreme 
Court  elected  for  the  district,  to  the  first  judge  of  the  Court  of  Common 
Pleas  of  the  said  city  or  county,  or  to  the  mayor  or  recorder  of  the  said 
city,  either  of  whom  is  hereby  authorized  to  issue  such  subpoenau  under 
his  hand  and  private  seal,  in  the  same  manner  as  the  surrogate^/) 

Sec.  10.  Such  subpoena  shall  be  served  in  the  same  manner  as  in 
civil  causes,  and  if  any  person  shall  refuse  or  neglect  to  obey  the  same, 
or  shall  refuse  to  answer  touching  the  matters  hereinafter  specified,  he 
shall  be  attached  and  committed  to  prison,  by  the  said  surrogate  or 
other  officer  so  issuing  such  subpoena,  in  the  same  manner  as  tor  dis- 
obedience of  any  citation  or  subpoena  issued  by  a  surrogate  in  any  case 
within  his  jurisdiction.(i) 

Sec.  11.  Upon  the  appearance  of  any  peraon  so  subpoenaed  before 
such  surrogate  or  other  office*,  he  shall  be  sworn  truly  to  answer  all 
questions  concerning  the  estate  and  effects  of  the  deceased,  and  shall 
be  examined  fully  and  at  large,  by  the  public  administrator,  in  relation 
to  the  said  effects.(2) 

Sec.  12.  If  upon  any  inquiry  it  shall  appear  to  the  officer  conducting 
the  same  that  any  effects  of  the  deceased  are  concealed  or  withheld, 
and  the  person  having  the  possession  of  such  property  shall  not  give 
the  security  in  the  next  section  specified,  for  the  delivery  of  the  same, 
such  officer  shall  issue  his  warrant,  directed  to  the  sheriff,  marshals  and 
constables  of  the  city  or  county  where  such  effects  may  be,  command 
ing  them  to  searcih  mr  and  seize  the  said  effects,  and  for  that  purpose, 
if  necessary,  to  break  open  any  house  in  the  day  time,  and  to  deliver 
the  said  property  so  seized  to  the  public  administrator,  which  warrant 
shall  be  obeyed  by  the  officers  to  whom  the  same  shall  be  directed  and 
delivered,  in  the  same  manner  as  the  process  of  a  court  of  record.(m) 

Sec.  18.  But  such  warrant  shall  not  be  issued  to  seize  any  property, 
if  the  person  in  whose  possession  such  property  may  be,  or  any  one  m 
his  benal^  shall  execute  a  bond,  with  such  sureties  and  in  such  penalty 
as  shall  be  approved  by  the  surrogate  or  other  officer  acting  in  his 
place,  to  the  public  administrator  in  the  city  of  New  York,  conditioned 
that  such  obbgors  will  account  for  and  pay  to  the  said  public  adminis- 
trator thefbll  value  of  the  property  so  cBdmed  and  withheld  (and  which 
shall  be  enumerated  iii  the  said  condition),  wheiiever  it  shall  be  deter* 

(i)  2  B.  &  ISO;  8  B.  &  (6tfa  ed.)  U1. 

LO  2  B.  S.  120;  &  L.  1M9,  oh.  30,  p.  27;  8  B.  &  (6th  ed.)  20t. 

ft)  2  B.  S.  120;  3  B  a  (6th  edi)  207.  •  <0  2  B.  &  120:  8  B.  &  (6th  ed.)  208. 

(m)  2  B.  &  120;  8'B.  B.  (MhedL)208. 
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mined  in  any  salt  to  be  brought  by  the  public  adminirtralor,  that  the 
said  property  belongs  to  the  estate  of  any  deceased  person,  which  the 
administrator  has  by  law  authority  to  coUect  and  pre8erye.(n) 

This  statute  confers  very  large  powers  upon  the  surrogatei  and  is  to 
be  construed  with  care,  and  acted  upon  wim  pnidence.  The  scope  of 
the  inquiry  contemplated  by  the  statute  is  large,  and  for  obvious  rea- 
sons, there  being  no  harm  and  much  probable  benefit  in  ascertaining 
all  the  ^ts  possible  relative  to  the  estate  of  the  deceased.  But  when 
the  statute  approaches  the  remedial  action  of  the  surrogate,  the  language 
is  ^eatly  narrowed.  Whatever  may  have  been  the  extent  of  the  ex- 
amination, the  subject  matter  of  the  warrant  is  definite  and  limited. 
The  warrant  cannot  issue  urdeas  it  appear  that  some  of  "  the  effects  of 
the  deceased  are  concealed  or  withheld,  and  l^e  person  having  the  pos- 
session of  such  property  shall  not  give  security."  The  statute  refers 
generally  to  anv  effects  of  the  deceased,  '^  or  of  which  he  had  possession 
at  the  time  of  his  de£^,  or  within  twenty  days  previous  thereto."  The 
first  clause  refers  to  property  of  the  deceased ;  the  second  to  such  as 
was  in  his  custody.  It  is  a  matter  of  very  great  doubt  whether  this 
statute  was  intended  to  be  applied  to  a  case  where  the  party  having 
the  property  holds  under  a  fair  color  of  title,  adversely  as  against  the 
deceased,  and  not  derived  through  him.  The  primary  object  seems 
to  have  been  the  rescue  or  restoration  of  effects  of  the  deceased  not 
satisfactorily  accounted  for  by  the  persons  who  were  about  him  in 
his  last  sickness,  or  in  whose  hands  they  had  fiskUen.  The  provision 
restraining  the  issue  of  a  warrant,  if  a  bond  be  given,  implies  that  a 
warrant  may  issue  when  there  is  an  adverse  claimant;  but  the  nature 
of  the  claim,  its  apparent  reasonableness,  and  the  evidence  and  circum- 
stances by  which  it  is  supported,  may  all  be  taken  into  consideration 
by  the  court  in  determining  whether  the  subject  matter  constituted 
"  effects  of  the  deceased  "  at  the  time  of  his  death.  Where  the  deceased 
had  not  possession  of  the  property  at  his  death,  nor  twenty  days  pre- 
vious thereto — ^where  no  advantage  has  been  taken  by  attendants 
during  the  last  sickness,  so  as  to  purloin,  secrete,  or  obtain  effects  by 
importunity,  fraud,  or  imdue  influence ;  where,  at  the  time  of  the  de- 
cease the  assets  remain  in  the  same  possession  and  condition  as  th^ 
were  in  for  a  long  time  before ;  where,  in  fact,  the  claim  to  the  effects  is 
independent  and  adverse  even  as  to  the  deceased  himself  it  would  seem 
that  the  statute  was  not  designed  to  be  invoked.  The  public  adminis- 
trator has  the  same  remedy  the  intestate  had  by  his  action  at  law.  If 
the  claimant  has  not  come  into  possession  by  seizure,  but  holds  under 
color  of  title  in  the  intestate's  lifetime,  there  is  no  reason  why  the 
occurrence  of  his  death  should  expose  him  to  have  the  subject  of 
controversy  forcibly  wrested  &om  him  by  an  extraordinary  process. 
Accordingly,  in  a  case(o)  where  the  widow  of  the  deceased  had  acknowl- 
edged the  possession  of  some  of  the  assets  of  the  testator,  and  had  de- 
livered them  to  the  public  administrator,  wlio  had  been  appointed 
administrator  with  the  will  annexed  of  the  testator ;  but  it  appeared 
by  the  statement  of  the  widow  that,  at  the  testator's  death,  ohe  was 

(n)  2  R.  S.  121;  3  B.  S.  (6th  ed.)  208.    • 

(o)  The  FtMe  AikrwiMrator  r.  Watrd,  3  BndC  Suir.  B«p.  UL 
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Eossessed  of  certain  coupon  bonds  to  a  considerable  amount,  wbich  sbe 
ad  since  sold,  and  she  claimed  that  those  bonds  were  her  own  prop- 
erty— ^investments  of  the  proceeds  of  her  own  labor,  or  gifts  fiporn  her 
husband,  and  that  prior  to  his  decease  they  were  in  her  possession,  it 
was  held,  on  a  proceeding  by  the  public  administrator  under  this  statute 
to  compel  the  delivery  of  the  bonds  to  him,  that  it  was  not  proper  to 
issue  the  warrant. 

[For  forms  of  application  for  subpoena,  subpoena  warrant  and  bond 
in  proceedings  under  these  sections  of  the  statute,  see  Appendix,  No. 
120.] 

OF  THE  DUTY  OF  THE  HEALTH  OFFICER  AND  HIS  DEPUTY  IN  REGARD 
TO  PROPERTY  OP  WHICH  THE  PUBLIC  ADMINISTRATOR  IS  AUTHOR- 
IZED TO  TAKE  CHARGE,  BEING  OR  ARRIVING  AT^QUARANTINE. 

The  statute  makes  the  following  provision  on  this  subject : 
Sec.  14.  Whenever  any  effects  of  a  deceased  person,  of  which  the 
public  administrator  is  authorized  to  take  charge,  shall  be  at  the 
quarantine  at  the  time  of  the  death  of  such  person,  or  shall  arrive  there 
afterwards,  it  shall  be  the  duty  of  the  health  officer  or  his  deputy, 
whichever  shall  be  present,  to  secure  the  said  effects  from  waste  and 
embezzlement,  and  immediately  to  give  information  of  such  effects  to 
the  public  administrator,  to  cause  an  inventory  or  account  thereof  to 
be  taken,  and  to  deliver  the  same  to  the  said  public  administrator,  un- 
less the  said  property  be  of  such  a  description  as  ought  not  to  be  re- 
moved, or  may  be  ordered  to  be  destroyed  under  the  laws  concerning 
the  public  hefJth.(p) 

OP  THE  DUTY  OF  THE  PUBLIC  ADMINISTRATOR  WITH  REGARD  TO  PROP- 
ERTY OF  THE  DECEASED  IN  A  PERISHING  CONDITION. 

The  statute  provides  as  follows : 

Sec.  16.  If  an}^  property  taken  into  the  charge  of  the  public  admin- 
istrator diall  be  in  a  perishing  condition,  he  may  immediately  sell  the 
same  at  public  auction,  on  obtaining  an  order  for  that  purpose  from 
the  surrogate  of  New  York,  which  shall  be  granted  on  due  proof  of 
the  fact(j) 

An  affidavit  from  any  person  acquainted  with  the  facts  is  sufficient 
to  found  proceedings  for  the  sale  of  perishing  property  under  this  sec- 
tion of  tiie  statute.  The  affidavit  should  specify  the  property  in  a  per- 
ishing condition  which  it  is  proposed  to  sell,  and  the  order  of  the  sur- 
rogate should  follow  the  affidavit  in  this  particular.  [For  form  of  the 
affidavit  and  order,  see  Appendix,  No.  121.] 

The  statute  gives  no  direction  as  to  the  manner  in  which  the  sale 
shall  be  conducted.  Where  a  sale  at  public  auction,  after  notice,  is 
practicable,  it  is  usually  adopted. 

OF  THE  PROCEEDINGS  TO  OBTAIN  ADMINISTRATION  OP  THE  GOODS,  ETC., 
OP  A  DECEASED  PERSON,  OP  WHICH  THE  PUBLIC  ADMINISTRATOR  IS 
AUTHORIZED  TO  TAKE  CHARGE,  WHERE  THE  VALUE  OP  THE  PROP- 
ERTY EXCEEDS  ONE  HUNDRED  DOLLARS. 

The  following  sections  of  the  statute  prescribe  the  duties  and  the 
rights  of  the  public  administrator,  and  the  rights  of  parties  in  interest, 

(p)  2  KB.  121;  3  R.  a  (5th  ed.)  208.  (?)  3  R  S.  121 ;  3  R.  &  (6th  ed.)  208. 
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and  regulate  the  proceedinffl  in  zespect  to  gnuatang  administntian, 
where  the  property,  of  whi(£  the  public  adTnjnislrator  is  authorized  to 
take  charge,  exceeds  in  value  the  sum  of  one  hundred  dollars : 

Sec.  16.  If  the  property  of  any  intestate,  of  which  the  public  admin- 
istrator is  authorized  to  take  charge,  shall  exceed  in  value  the  sum  of 
one  hundred  dollars,  he  shall  immediately  give  notice  of  his  intention 
to  apply  to  the  surrogate  of  New  York  for  letters  of 


upon  the  estate  of  such  intestate,  specifying  the  time  and  place  when 
such  application  will  be  made.(r) 

Sec.  17.  Such  notice  shall  be  served  personally  on  the  widow  and 
the  relatives  of  the  intestate  entitled  to  any  share  in  his  estate,  if  there 
be  any  to  be  found  in  the  city  of  New  York,  at  least  thirty  days  before 
the  time  therein  specified.  If  there  be  none  to  be  found  in  the  said 
city,  and  in  all  cases  where  the  notice  shall  not  have  been  personally 
served,  it  shall  be  published  at  least  twice  in  each  week  for  four  weeks 
in  Eome  newspaper  jjrinted  in  the  city  of  New  York.(«) 

Sec.  18.  At  the  time  specified  in  such  notice,  any  person  interested 
in  the  estate  of  the  deceased  may  appear  and  contest  the  granting  of 
letters  *of  administration  to  the  public  administrator,  and  shall  be 
entitled  to  subpoenas  to  compel  the  attendance  of  witnesses  on  soch 
hearing.(^) 

Sec.  19.  If  it  shall  appear  that  the  deceased  has  left  any  will  of  his 
personal  property,  by  which  any  executor  is  appointed  who  is  com- 
petent and  qualined  according  to  law  to  take  upon  him  the  execution 
of  such  will ;  or  if  it  shall  appear  that  there  is  a  widow  or  any  rela- 
tive of  the  deceased  entitled  to  a  share  in  his  estate,  willing,  competent 
and  qualified,  according  to  law,  to  take  letters  of  administration,  with 
the  will  annexed,  if  there  be  one,  or  to  take  letters  of  administratioD, 
if  there  be  no  will,  then  letters  testamentary  shall  be  granted  to  such 
executor,  or  letters  of  administration  shall  be  granted  to  such  widow 
or  relative  as  in  other  cases. 

Sec.  20.  Upon  such  letters  testamentary  or  letters  of  administration 
being  granted,  all  control  and  authority  of  the  public  administrator 
over  the  estate  of  the  deceased  shall  cease,  and  every  order  that  may 
have  been  previously  granted  to  him  in  relation  to  the  estate  shall  lie 
revoked. 

Sec.  21.  The  expenses  incurred  by  the  public  administrator,  in  all 
necessary  measures  for  securing  and  guarding  the  effects  of  the  de- 
ceased from  waste  and  embezzlement,  of  serving  and  publishing  the 
notice  aforesaid,  and  of  obtaining  any  necessary  order  n-om  the  surro- 
gate and  of  executing  such  order,  shall  be  taxed  and  allowed  by  the 
surrogate,  and  may  be  retained  by  the  public  administrator  out  of  any 
moneys  or  effects  of  the  deceased  in  his  hands,  and  the  residue  thereof 
shall  De  delivered  by  him  to  the  executor  or  administrator  so  allowed 
or  appointed,  without  any  abatement  or  deduction  for  commissions,  or 
for  any  other  charges  than  such  as  shall  have  been  so  allowed  and 
taxed. 

Sec.  22.  If  there  shall  be  no  moneys  or  effects  of  the  deceased  in  the 


I 


r)  2  R.  S.  121 ;  3  R  S.  (6th  ed.)  208.  (s)  2  R.  S.  121 ;  3  R.  a  (5th  ©d.)  209. 

lO  2  R.  a  122;  3  R.  a  (5th  ed.)  209. 
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hands  of  the  public  administrator  to  pay  such  expenses,  the  same,  after 
being  allowea  and  taxed,  shall  be  paid  by  the  executor  or  administra* 
tor  so  appointed,  in  preference  to  all  other  debts  or  claims,  except 
funeral  cnarges ;  and  the  public  administrator  may  maintain  an  action 
therefor  in  his  own  name. 

Sec.  23.  If  no  executor  be  allowed,  and  no  letters  testamentary  or 
of  administration  be  granted  by  the  surrogate  to  any  other  person  at 
the  time  specified  for  hearing  the  application,  or  at  such  otner  times 
as  shall  have  been  appointed,  then,  unless  it  appear  that  letters  testa- 
mentary or  of  administration  have  already  been  granted  on  such  estate, 
the  surrogate  shall  grant  letters  of  administration  thereon,  with  the  will 
annexed  or  otherwise,  as  the  case  may  require,  to  the  public  adminis- 
trator:  briefly  stating  that  administration  of  the  ^oods,  chattels,  credits 
and  effects  of  the  deceased  has  been  granted  to  him  according  to  law ; 
which  letters,  the  record  thereof  and  a  transcript  of  such  record,  duly 
certified,  shall  be  conclusive  evidence  of  the  authority  of  the  said  pub- 
lic administrator  in  fJl  cases  in  which  he  is  authorized  by  law  to 
act.(u) 

[For  form  of  the  notice  under  the  above  section  of  the  statute,  num- 
bered 16,  see  Appendix,  No.  122.] 

On  the  day  specified  in  the  notice,  any  party  in  interest,  or  repre- 
sentative of  such  party,  may  appear,  and  is  entitled  to  be  heard  before 
the  surrogate  on  the  question  ox  granting  administration  of  the  goods, 
&c.,  of  the  decedent  to  the  public  administrator. 

Where  there  is  a  widow  or  next  of  kin  of  the  deceased  entitled  to 
share  in  his  estate,  or  where  he  has  left  a  will,  such  widow  or  next  of 
kin  may  apply  for  and  obtain  administration,  or  the  executor  named 
in  such  will  may  have  the  same  proved  and  receive  probate  and  let- 
ters testamentary  pending  the  pubUc  administrator's  proceedings,  and 
although  the  day  named  in  his  notice  has  not  arrived.  Those  parties  are 
not  obliged  to  wait,  before  applying  for  and  obtaining  letters  of  admin- 
istration or  letters  testamentary,  until  the  day  named  in  the  public  ad- 
ministrator's notice.  And  the  above  quoted  23d  section  of  the  statute 
clearlj  contemplates  such  a  case,  by  providing  in  substance  that  admin- 
istration shall  not  be  issued  to  the  public  administrator,  ifxit  appear  in 
the  proceeding  that  letters  testamentary  or  of  administration  have 
already  been  granted  on  the  estate.  The  30th  section  of  the  statute,  pre- 
sently to  be  inserted  at  large,  also  provides  for  a  surrender  by  the  pub- 
lic administrator  of  the  goods  of  the  deceased  in  his  hands,  upon  the 
production  of  letters  testamentary  or  of  administration  of  his  estate  at 
any  time  before  the  public  administrator  becomes  vested  with  the 
{>ower  of  administering  the  effects.(t;)  If  the  public  administrator  de- 
sires to  be  heard  upon  the  question  of  the  granting  of  administration  of 
the  goods,  &c.,  of  the  deceased,  or  upon  the  proof  of  his  will,  he  files 
with  the  surrogate  a  caveat  stating  his  claim,  and  the  surrogate  will  then 
require  that  notice  of  the  proceedings  to  obtain  administration  or  for 
theproof  of  a  will  be  servea  upon  the  public  administrator. 

Tne  next  of  kin  of  the  decedent,  whether  alien  or  citizen,  is  entitled 

(it)  2  R  S.  132 ;  S  B.  S.  (6th  ecL)  209-10.  (v)  2  B.  S.  124;  3  B.  S.  (5th  ed.)  211. 
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to  hiB  persoD&l  estate ;  and  only  snch  next  al  kin  as  are  entitled  to  share 
in  the  personal  property  of  the  intestate,  have  any  right  to  the  admin- 
i8tration.(ti7)  ifor,  where  the  next  of  kin  is  an  alien,  not  residing  in 
this  state,  can  administration  be  granted  to  hinL(x)  Being  nearer  of 
kin  to  the  deceased  than  any  other  person  residing  in  the  United  States, 
does  not  entitle  the  party  applying  to  administration.  K  the  next  of 
kin  is  not  here,  or  is  legally  disqualified  £rom  administering,  the  pnblic 
administrator  is  entitled.(y) 

And,  as  is  above  8tated(z)  and  was  shown  in  a  previous  chapter,(a)  in 
the  city  of  New  York,  the  public  administrator,  in  the  order  of  grant- 
ing administration,  has  preference,  after  the  next  of  kin,  over  creditors 
and  all  other  per8ons.(&)  And,  as  also  appeared  in  a  previous  chapter,(c) 
the  public  administrator  in  the  city  of  New  York  is  entitled  to  admin- 
istration of  the  goods,  &c.,  of  a  person  not  an  inhabitant  of  this  state 
dying,  leaving  assets  in  this  state,  where  no  application  for  letters  of 
administration  is  made  by  a  relative  entitled  tnereto  and  legally  com- 
petent, although  it  appears  that  letters  of  administration  on  the  same 
estate,  or  letters  testamentary,  have  been  granted,  by  competent  autho- 
rity, in  another  state  of  the  United  States.((i) 

And  where  the  public  administrator  had  renounced  his  right  to  let- 
ters of  administration  of  the  goods,  Ac.,  of  the  deceased,  and  the  next  of 
kin  were  cited,  but  failed  to  give  the  requisite  security,  and  a  creditor 
thereupon  became  entitled  to  the  administration,  it  was  held  that  the 
public  administrator  had  the  right,  without  any  reference  to  his  reason 
for  changing  his  intention,  to  retract  his  renunciation  at  any  time  before 
a  grant  of  administration  had  actually  been  made ;  and  that,  upon  so 
doing,  he  was  entitled  to  the  administration.(e) 

In  OqmhauU  v.  The  Public  Administrator, (J)  where  it  did  not  appear 
that  the  decedent  left  any  known  heirs  or  kindred,  the  will  was  allowed 
to  be  contested  hj  the  public  administrator,  representing  the  city  of 
New  York,  and  m  behalf  of  the  attornejr-general,  representing  the 
State  of  New  York,  as  in  case  of  an  esdieat  in  default  of  a  valid  t^ta- 
mentary  provision. 

The  statute  is  imperative,  that  if  the  property  of  the  intestate  exceeds 
the  value  of  one  himdred  dollars,  the  public  administrator  shall  serve 
a  personal  notice,  upon  the  widow  and  the  relatives  who  are  entitled 
to  any  share  of  his  estate,  if  there  be  any  to  be  found  in  the  city  of  New 
York,  of  his  intention  to  apply  to  the  surrogate  for  letters  of  adminis- 
tration. And  in  all  cases  where  the  notice  shall  not  have  been  per- 
sonally served,  it  shall  be  published  for  four  weeks-C^r)  And  where 
letters  of  administration  are  granted,  by  the  surrogate  to  the  public 
administrator,  without  a  personal  service  of  the  notice  upon  the  widow 
and  relatives  of  the  deceldent,  or  the  publication  of  the  notice  in  the 

(w)  2  R.  S.  74;  3  B.  S.  (5th  ecL)  168-9.    See  ante,  pp.  229,  235-^. 

(z)  2  R.  S.  76 ;  3  R.  S.  (6th  ecL)  159.    AtUe,  p.  230. 

(y)  The  Public  Adminisirator  v.  Waits  and  Le  Boy,  1  Paige,  347,  383. 

(z)  Supra,  p.  705.  (a)  Ante,  ch.  4,  pp.  229,  235-6. 

(h)  2  R.  S.  74 ;  3  R.  S.  (5th  ed.)  158-9.  (c)  Chapter  4,  p.  230. 

((Q  2  R.  S.  76 ;   3  R.  S.  (5th  ed.)  159. 

(e)  Casey  t.  Oardin&r,  4  Bradf.  Surr.  Rep.  13.  (/)  4  Bradt  Sorr.  Rep.  226. 

(^)  2  R.  S.  121;  3  R.  S.  (6th  ed.)  209;  Sv^a,  p. 
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Tnaniaer  directed  by  the  statute,  such  grant  will  be  irregular,  and  the 
letters  of  administration  will  be  reyokedv(A) 

And  by  the  29th  section  of  the  statute  presently  to  be  inserted  at 
large,  whenever  the  deceased  shall  have  been  a  foreigner,  and  shall  not 
have  become  naturalized  or  taken  any  steps  for  that  purpose,  the  public 
administrator  is  required  to  serve  upon  the  consul  of  the  nation  to  which 
the  deceased  belonged,  if  any  there  be  in  the  city  of  New  York,  the 
notice  of  his  intention  to  apply  for  letters  of  administration  of  the  same 
as  the  same  is  above  directed  to  be  served  upon  the  widow  or  relative 
of  the  deceased.(i) 

The  letters  of  administration  with  the  will  annexed,  or  otherwise, 
issued  to  the  public  administrator  under  these  provisions  of  the  statute, 
are  not  commonly  different  in  form  from  those  issued  to  an  adminis- 
trator or  administrator  with  the  will  annexed  in  the  usual  case, 
although,  by  the  above  quoted  28rd  section  of  the  statute,  it  is  sufficient 
if  the  letters  briefly  state  that  administration  of  the  goods,  chattels, 
t5redits,  and  effects  of  the  deceased  has  been  granted  to  the  public  ad- 
ministrator according  to  law. 

OF  ADMINISTRATION  BT  THE  PUBLIC  ADMINISTRATOR,  WHERE  THE  PROP- 
ERTY OP  THE  INTESTATE,  OP  WHICH  HE  IS  AUTHORIZED  TO  TAKE 
CHARGE,  IS  WORTH  A  SUM  NOT  EXCEEDING  ONE  HUNDRED  DOLLARS. 

The  Statute  provides  in  this  case  as  follows : 

Sec.  24.  If  the  property  of  any  intestate,  of  which  the  public  admin- 
istrator is  authorized  to  take  charge,  be  worth  a  sum  not  exceeding  one 
hundred  dollars,  he  shall  immediately  give  notice,  briefly  stating  that 
the  effects  of  the  deceased,  naming  him,  with  his  addition  in  the  hands 
of  the  public  administrator,  will  be  administered  and  disposed  of  by 
him  according  to  law,  unless  the  same  be  claimed  bv  some  lawful  ex- 
ecutor or  administrator  of  the  deceased,  by  a  certain  day  to  be  specified 
in  such  notice,  not  less  than  thirty  days  from  the  service  or  first  publi- 
cation .thereof,  as  herein  directed. 

Sec.  25.  Such  notice  shall  be  personally  served  on  the  widow  and 
everjr  relative  of  the  deceased  who  shall  be  residing  in  the  city  of  New 
YorK,  if  any  can  be  found ;  and  if  none  be  found,  and  in  all  cases  where 
such  personal  service  shall  not  have  been  made,  the  notice  shall  be  pub- 
lished once  in  each  week  for  four  weeks  in  a  newspaper  printed  in  the 
city  of  New  York. 

3ec.  26.  If,  at  the  time  appointed  in  such  notice,  no  claim  to  the 
effects  of  the  deceased  shall  have  been  made  by  any  lawful  executor  or 
administrator,  the  public  administrator  shall  make  and  file  in  the  office 
of  the  surrogate  of  the  city  and  county  of  New  York,  an  affidavit,  stating 
the  value  of  the  property  and  effects  of  the  deceased,  the  service  ana 

Eublication  of  the  notice  by  him,  as  above  directed,  and  that  no  claim 
as  been  made  according  to  law,  and  that  he  has  taken  upon  himself 
the  administration  of  the  estate  of  the  deceased. 

Sec.  27.  Upon  filing  such  affidavit,  the  public  administrator  shall  be 
vested  with  all  the  rights  and  powers,  and  subject  to  all  the  duties  of 

Qi)  Proctor  r.  Wanmaker,  I  Barb.  Ch.  Rep.  301         (i)  2  R.  S.  134 ;  3  R.  a  (6th  ed.)  211. 
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an  administrator  of  the  estate  of  tlie  deceased,  in  the  same  manner  as  if 
letters  of  administration  had  been  granted.  Such  affidavit,  and  a  dolj 
certified  copy  thereof,  shall  be  presomptiye  eyidenoe  <^  the  &cts  therein 
contained,  and  that  administration  of  the  estate  of  the  deceased  has 
been  committed  to  the  public  administrator  according  to  law.(y) 

[For  form  o{  the  notice  and  affidavit  imder  these  sections  of  me  stat- 
ute, see  Appendix,  No.  128J 

OP  THE  POWER  OP  THE  PUBLIC  ADMINI8TBAT0R  OVER  THE  PROPERTT 
OP  THE  INTESTATE  BEPORB  THE  LETTERS  OP  ADMINISTRATION  ARE 
GRANTED  TO  HIM,  OR  HE  PILES  AN  APPIDAVIT. 

The  statute  provides  as  follows : 

Sec.  28.  Until  letters  of  administration  shall  be  granted  to  the  public 
administrator,  or  until  an  affidavit  shall  be  filed  by  him  as  above  di- 
rected, he  shall  not  proceed  in  the  administration  of  any  estate,  further 
than  to  pay  funeral  charges  of  the  deceased,  to  take  possession  of  and 
secure  his  efiects  as  hereinbefore  authorized,  to  sell  such  of  them  as 
shall  be  perishable,  and  to  defray  the  expenses  of  such  proceedings,  and 
of  serving  and  publishing  notices,  and  of  taking  out  letters  of  admims- 
ttation.(4) 

OP  THE  DUTY  OP  THE  PUBLIC  ADMINISTRATOR  WHERE  THE  DECEASED 
WAS  A  FOREIGNER  NOT  NATURALIZED,  OR  HAD  NOT  TAKEN  ANT 
STEPS  TO  BECOME  NATURALIZED. 

Sec.  29.  Whenever  the  deceased,  of  whose  estate  the  public  admin- 
istrator is  authorized  to  take  charge,  shall  be  a  foreigner,  and  shall  not 
have  become  naturalized,  or  taken  any  steps  for  that  purpose,  it  shall 
be  the  duty  of  the  public  administrator  to  serve  upon  the  consul  of  the 
nation  to  which  the  deceased  belonged,  if  any  there  be  in  the  city  of 
New  York,  the  notice  of  his  intention  to  apply  for  letters  of  adminis- 
tration, and  of  his  intention  to  administer,  hereinbefore  specified,  in  the 
same  manner  as  they  are  herein  directed  to  be  served,  upon  the  widow 
or  relative  of  the  deceased.(Z) 

OP  THE  OASES  IN  WHICH  THE  POWER  AND  AUTHORITY  OP  THE  PUBLIC 

ADMINISTRATOR  SHALL  BE  SUPERSEDED. 

The  statute  provides  as  follows :       . 

Sec.  31.  The  powers  and  authority  of  the  public  administrator,  in 
relation  to  the  estate  of  any  deceased  person,  shall  be  superseded  in  the 
three  following  cases : 

1,  "Where  letters  testamentary  shall  be  granted  to  any  executor  of  a 
will  of  any  deceased  person,  eitnex  before  or  after  the  public  adminis- 
trator shall  have  taken  letters,  or  become  vested  with  the  powers  of  an 
administrator  upon  such  estate  ; 

2.  Where  letters  of  administration  of  such  estate  shall  have  been 
granted  to  anv  other  person,  before  the  public  administrator  became 
vested  with  the  powers  of  an  administrator  upon  the  same  estate ; 

8.  Where  letters  of  administration  shall  be  granted  unon  such  estate, 
by  any  surrogate  having  jurisdiction,  at  any  time  within  six  months 

OO  2  R.  S.  123;  3  R.  S.  (€th  ed.)  210.  (ik)  2  R.  a  123 ;  8  R.  a  (6th  ed.)  210. 

(Q  2  R.  a  124;  3  K  a  C^th  ed.)  210-11. 
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after  the  public  administrator  became  vested  with  the  powers  of  an 
administrator  upon  such  e8tate.(m) 

The  following  sections  of  the  statute  also  provide  for  the  cessation  of 
the  powers  and  authority  of  the  public  admmistrator  in  certain  cases : 

Sec.  82.  If  any  relative  of  the  deceased,  entitled  to  administration 
on  his  estate,  being  competent  and  qualified  according  to  law,  shall, 
within  three  months  after  the  public  administrator  has  become  vested 
with  the  powers  of  an  administrator  on  such  estate,  apply  to  the  surro- 
gate of  New  York  for  letters  of  administration,  the  same  shall  be 
granted  to  him  upon  proof  to  the  surrogate  that  the  applicant  did  not 
reside  in  the  city  of  New  York  at  the  time  of  the  death  of  the  intestate ; 
or  that,  residing  in  the  said  city,  no  notice  was  served  on  him  as  herein 
required.(n) 

Sec.  83.  Upon  notice  being  given  to  the  public  administrator  of  the 
granting  such  letters  testamentary,  or  letters  of  administration,  in  either 
of  the  cases  aforesaid,  by  producing  to  him  duly  attested  copies  thereof, 
his  powers  and  authority  in  relation  to  such  estate  shall  cease ;  and  he 
shall  deliver  over  to  the  executor  or  administrator  so  appointed,  the 
property,  moneys  and  effects  in  his  hands,  belonging  to  the  said  estate^ 
after  deducting  his  commissions  on  the  moneys  received  by  him,  at  the 
rate  hereinbefore  allowed,  and  the  expenses  incurred  by  him  in  the 
preceding  twenty-first  section  specified,  to  be  allowed  and  taxed  as 
therein  directed.(o) 

The  provisions  of  the  third  subdivisipn  of  the  above  Slst  section  of 
the  statute  appear  to  have  been  intended  to  reach  the  case  of  a  regular 
grant  of  administration  to  the  public  administrator,  in  relation  to  prop- 
erty in  the  city  of  New  York,  where  the  intestate  was  an  inhabitant  of 
some  other  county  in  this  state  at  the  time  of  his  death ;  so  that  the 
surrogate  of  such  other  county  had  the  exclusive  right  to  grant  general 
administration  on  his  estate,  according  to  the  provisions  of  the  first 
subdivision  of  the  23d  section  of  the  title  of  the  Eevised  Statutes  rela^ 
tive  to  granting  letters  testamentary  and  of  administration.(  j>)  In  that 
case,  it  will  be  perceived  that,  by  the  provisions  of  the  title  relative  to 
public  administrators,  at  present  under  consideration,  the  surrogate  of 
ifew  York  is  authorized  to  grant  letters  of  administration  to  the  public 
administrator  where  the  decedent  has  left  goods  in  the  city  of  New 
York,  or  where  goods  belonging  to  his  estate  have  afterwards  come 
there.  But,  by  the  provisions  of  the  81st  section,  in  all  such  cases  of 
regular  administration  granted  to  the  public  administrator,  if  letters 
testamentary  had  been,  or  shall  thereafter  be,  granted  to  an  executor 
of  the  decedent's  will,  or  if  the  surrogate  of  the  proper  county  had 
already  granted  letters  of  administration  upon  the  estate  of  the  decedent, 
or  shall  grant  such  letters  within  six  months  thereafter,  the  powers  of 
the  public  administrator  are  to  be  superseded.  And  the  32nd  section 
was  intended  to  provide  for  the  case  where  the  surrogate  of  New  York 
had  jurisdiction  to  grant  letters  of  administration  to  the  widow  or  next 
of  km ;  but  where  such  widow  or  next  of  kin  had  not  appeared  and 

(m)  2  R.  S.  124;  3  E.  a  (6th  •<}.)  211.  (n)  2  R.  a  124;  8  R.  a  (6th  ed.)  211. 

(o)  2  R.  S.  125 ;  3  R.  S.  (5th  ed.)  211. 

(j7)  2  R.  8.  74;  3  R.  a  (5th  ecL)  158-9 ;  AnU,  p.  229. 
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oppoped  the  granting  of  administration  after  a  notioe  bad  been  regnl^  j 
puolished ;  because  the  widow  and  rdatires  did  not  reside  in  the  city, 
or  because  the  tact  of  their  residence  therein  was  not  known  to  the 
public  administrator,  so  as  to  require  him  to  senre  them  peiaonallj 
with  a  notice.  Neither  of  these  sections,  however,  was  intended  to  de^ 
pri ve  the  widow  or  next  of  kin  of  the  right  to  hare  the  grant  of  admin* 
istration  to  the  publi<^  administrator  vacated  and  set  aside  for  the  inegn- 
larity,  where  it  had  been  improperly  obtained,  without  complying  with 
the  directions  of  the  statute  on  that  subject ;  although  the  applicatioa 
for  that  purpose  was  not  made  within  the  time  limited  by  those  sec- 
tions, in  cases  where  all  the  proceedings  of  the  public  administrator 
had  been  correct  and  regular.  Accordingly,  where  letters  of  adminis- 
tration had  been  irregularly  granted  to  the  public  administrator,  upon 
a  £klse  or  mistaken  affidavit  that  the  notice  nad  been  personally  sored 
upon  the  widow  of  the  decedent,  who  was  known  to  be  living  in  the 
city  of  New  York,  and  the  application  to  the  surrogate  was  made  by 
the  widow  within  six  months  after  she  discovered  that  administration 
had  been  granted  to  the  public  administrator,  and  as  soon  as  she  found 
that  he  intended  to  contest  her  right  to  the  administration  of  the  estate, 
it  was  held  that  the  surrogate  should  have  granted  the  application,  and 
should  have  revoked  and  annulled  the  letters  which  haa  been  irregu- 
larly granted  to  the  public  administrator.(2) 

OF  CONmmiNG.  AFTER  HIS  AUTHORmr  SHAIX  HAVE  CEASED,  SCTTQ  OOM* 

KENCED  BY  THE  PUBLIC  ADICINISTRATOB. 

Sec.  34.  No  suit  that  shall  have  been  commenced  by  the  public  ad- 
ministrator, shall  abate  on  account  of  his  authoritv  having  ceased  for 
any  cause;  but  the  same  may  be  continued  by  ^  successor,  or  the 
executor  or  administrator  of  the  deceased,  who  shall  succeed  him  in 
the  administration  of  the  estate,  in  relation  to  which  such  suit  shall 
have  been  brought.(r) 

OF  THE  EIGHTS  AND  POWERS  OP  THE  PUBLIC  ADMINISTRATOR,  AND  THE 

OBLIGATIONS  TO  WHICH  HE  IS  SUBJECT. 

Sec.  35.  Whenever  the  public  administrator  shall  become  vested  with 
the  right  of  administering  upon  any  estate  as  herein  provided,  he  shall 
possess  the  following  rights  and  powers,  and  be  subject  to  the  following 
obligations : 

1.  He  shall  have  all  the  rights,  powers  and  authority  given  by  law 
to  any  administrator,  except  so  far  as  the  same  may  be  qualified  by  the 
succeeding  provisions ; 

2.  lie  may,  like  any  other  administrator,  sue  and  be  sued ;  and  he 
may  plead  the  general  issue  in  any  action  against  him,  and  give  the 
special  matter  oi  bis  defence  in  evidence  under  that  plea; 

3.  He  shall  make  and  return  an  inventory  in  all  cases,  in  the  same 
manner  and  within  the  same  time  as  is  required  by  law  of  other  admin- 
istrators ;  and  the  same  proceedings  may  be  had  to  compel  such  return ; 

4.  He  may  sell  the  personal  property  of  the  deceased  at  public  auc- 
tion, after  publishing  notice  thereof  three  days,  daily,  in  a  newspaper 


{ 


q)  JProdor  y.  Waiimdber,  1  Barb.  Oh.  Rep.  302. 
r)  2  R.  S.  125;  3  R.  8.  (5th  ed.)  211-12. 
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in  the  city  of  New  York ;  but  lie  shall  not  sell  any  property  exceeding 
five  hundred  dollars  in  valae,  without  haying  given  such  notice  daily 
for  fourteen  days ; 

5.  £fe  shall  not  sell  any  public  stock,  or  stock  in  any  incorporated 
company,  unless  for  the  payment  of  debts,  and  on  the  order  of  the  sur- 
rogate, to  be  duly  entered  m  his  records ; 

6.  In  all  cases  where  the  estate  of  any  deceased  person  in  his  hands 
shall  exceed  the  value  of  two  hundred  and  fifty  dollars,  he  shall  give 
notice  to  the  creditors  of  the  deceased,  to  exhibit  their  claims  by  a  pub- 
lication once  in  each  week,  for  eight  weeks,  in  a  newspaper  pnnted  in 
the  said  city,  and  in  the  state  paper ; 

7.  He  may,  in  his  discretion,  proceed  as  other  administrators  are 
allowed  by  law,  to  compel  creditors  to  exhibit  their  claims,  and  with 
the  like  effect  in  all  respects ; 

8.  He  shall  adjust  and  pay  all  demands  against  the  estate  of  the  de- 
ceased, in  the  same  manner  as  other  administrators ;  and  like  them  may 
refer  all  disputes  respecting  such  demands ; 

9.  One  year  after  ne  shall  have  become  vested  with  the  right  of  ad- 
ininisteriDg  upon  any  estate,  he  shall  account  on  oath  to  the  surrogate 
of  New  York,  for  all  assets  of  such  estate  received  by  him,  and  for  the 
application  thereof;  and  the  same  proceedings  may  be  had  to  compel 
such  account,  as  are  provided  by  law  in  the  case  of  administrators ; 

10.  He  may,  in  his  discretion,  proceed  as  other  administrators  are 
allowed  by  law,  after  the  expiration  of  twelve  months  from  the  time 
he  became  vested  with  the  powers  of  an  administrator  on  any  estate,  to 
have  a  final  settlement  of  nis  accounts  in  relation  to  such  estate,  and 
with  the  like  effect ; 

11.  In  the  settlement  of  his  accounts,  he  shall  not  be  allowed  for  any 
payments  made  by  him,  unless,  in  addition  to  the  other  vouchers  there- 
for, it  shall  appear  that  the  same  were  made  on  a  joint  check,  signed 
by  himself  and  the  comptroller  of  the  city  of  New  York,  upon  the 
bank  in  which  his  deposits  are  required  to  be  made ;  exceptmg  that 
he  may  be  allowed  for  current  expenses  authorized  by  law,  not  to  ex- 
ceed twenty  dollars  in  any  one  case ; 

12.  In  the  settlement  of  his  accounts,  he  shall  not  be  allowed  for  any 
demand  which  he  may  have  against  the  estate  of  the  deceased,  unless 
such  demand  was  specified  in  writing  to  the  surrogate  at  the  time  of 
applying  for  letters  of  administration,  or  at  the  time  of  filing  the  affida- 
vit herein  required  to  vest  him  with  the  rights  of  an  administrator,  nor 
unless  it  shall  appear  that  he  had  such  demand,  or  that  his  responsi- 
bility, on  which  it  may  be  founded,  existed  previous  to  the  death  of 
the  person  against  whose  estate  it  may  be  exhibited ; 

lo.  He  shall  pay  all  legacies  and  shares  of  the  estate  of  the  deceased 
according  to  the  decrees  of  the  surrogate ; 

14.  The  balance  of  any  moneys  remaining  in  his  hands  on  the  ad- 
justment of  his  accounts,  shall  be  paid  into  tne  treasury  of  the  citv  of 
l^ew  York ;  and  he  shall  transfer  and  deliver  to  the  corporation  of  the 
said  city,  all  public  stocks,  and  all  stock  in  any  incorporated  company 
belonging  to  the  estate  of  the  deceased.(5) 

(«)  2  B.  S.  126-6;  3  R  &  (5th  mL)  212-13. 


718  DunBS  or  thb  pubuo  adiokistrator,  etc. 

It  will  be  observed  fhat  the  powers  and  duties  of  the  public  admin- 
istrator, in  the  case  of  an  administration  comnutted  to  him,  prescribed 
by  the  several  subdivisions  of  this  section  of  the  statute,  differ  in  some 
particulars  from  those  of  an  administration  in  the  ordinary  case.  If  he 
make  a  sale  of  the  personal  property  of  the  deceased,  it  must  be  at  pub- 
lic auction,  and  upon  three  days'  notice  in  a  newspaper;  and  if  the 
property  exceed  five  hundred  dollars  in  value,  fourteen  days'  notice  in 
a. newspaper  must  be  given,  whilst  with  other  administrators  the  sale 
may  be  either  public  or  private,  and  notice  is  not  required(^  Where 
the  estate  exceeds  two  hundred  and  fifty  dollars  in  value,  he  is  required 
to  publish  a  notice  for  the  exhibition  of  claims  once  a  week  for  eight 
weeks  in  a  newspaper  printed  in  the  city  of  New  York,  and  in  the 
state  paper,  and  the  time  at  which  the  publication  of  the  notice  is  to 
commence  is  not  prescribed,  whilst  in  the  ordinary  case,  the  notice  is 
pubhshed  for  six  months,  and  publication  in  the  state  paper  is  not  re- 
quired ;  and  the  publication  cannot  commence  until  six  months  from 
tne  grant  of  the  adrninistration.(tt)  He  is  required  to  render  an  account 
at  the  expiration  of  a  year  firom  the  time  of  becoming  vested  with  the 
right  of  administering,  whilst  other  administrators  cannot  be  compelled 
to  account  until  after  the  expiration  of  eighteen  months  from  the  date 
of  their  letters  of  administration. (v)  His  accountability  and  duties,  as 
an  oflBcer  of  the  corporation  of  the  city  of  New  York,  of  course  are 
peculiar,  and  are  particularly  prescribed. 

OF  THE  DUTIES  OF  T^B  PUBUO  ADIONISTAATOB  WITH  RESPECT  TO  DE- 
POSITING AND  DRA.WING  MONEYa 

Sec.  86.  The  public  administrator  shall  deposit  all  moneys  by  him 
collected  and  received,  within  two  days  after  the  receipt  thereof  in 
such  bank  as  the  common  council  of  the  said  city  shall  designate,  to  the 
joint  credit  of  himself  and  the  comptroller  of  the  city  of  New  York, 
excepting  so  much  as  may  be  necessary  to  pay  the  current  expenses 
of  any  proceedings  authorized  by  law,  which  shall  be  dlowed  by  the 
surrogate  of  New  York,  and  shall  not  exceed  twenty  dollars  in  any 
one  oase.{w) 

Sec.  87.  The  moneys  so  deposited  shall  be  drawn  out  only,  on  the 
joint  check  of  the  public  administrator  and  the  said  comptroller,  in  the 
cases  where  by  law  the  public  administrator  is  required  to  pay  out 
moneys.  The  comptroller  shall  preserve  a  register  of  all  checks  signed 
by  him  as  a  part  of  the  documents  of  his  office,  (x) 

These  provisions  relate  only  to  the  safe  deposit  of  the  money  in  the 
hands  of  the  public  administrator,  the  common  council  being  responsi* 
ble  for  his  acts  done  virtute  offieti.  For  this  reason,  they  select  the 
bank  of  deposit^  and  the  funds  cannot  be  drawn  without  tiie  signature 
of  the  comptroller.  The  regulation  of  the  method  in  which  the  fiindi 
are  to  be  deposited  and  kept^  does  not,  howerer,  interfere  with  the 
jurisdiction  of  the  surrogate  over  the  administrator,  and  it  becomes  hi0 

(0  2  R.  a  87;  3  R.  a  (6th  mL)  178;  Ante,  p.  80S. 

<«)  2  R.  a  88;  3  R.  S. (6th ed.)  175 ;  AfUe,  pp.  854,  879,  etwe^. 

(V)  2  R.  a  92;  8  R.  S.  (6th  ed.)  178;  AnU,  pp.  481,  486,  et  aeq. 

(i9)2R.ai2e;  8  R.  a  (5th  ed.)  218.  (s)  2R.S.127;  8  K  &  (6th  ed.)  SU. 
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duty  to  draw  "  where,  bj  law,"  he  "  is  required  to  pay  out  money." 
Ab  to  the  payment  of,  moneys,  he  stands  in  no  other  position  than  is 
occupied  by  all  other  administrators ;  but  in  this  respect  he  is  bound 
to  obey  all  lawful  orders  of  the  surrogate.  Accordingly,  where  it  ap- 
peared that  there  were  probably  no  claims  of  any  great  amount  against 
ther  estate,  and  there  was  a  large  balance  in  the^iands  of  the  public 
administrator,  in  which  minors  were  interested,  who,  if  no  income 
should  be  derived  from  the  property,  would  be  left  destitute  of  the 
means  of  support,  it  was  determined  that  it  was  not  only  just,  but  en- 
tirely within  the  province  of  the  'court^  to  order  the  amount  collected 
to  DG  deposited  by  the  public  administrator  in  the  trust  company, 
where  it  would  be  earning  something  towards  the  maintenance  of  the 
minors  while  the  administration  was  in  process  of  settlements^) 

OF  THE   POWER  OP   THE   PUBLIC  ADMINISTRATOR  TO  MAKE  ADVANCES 

TO  RELATIVES  OP  THE  DECEASED. 

Sec.  88.  The  public  administrator  mav  at  any  time  advance  to  any 
relative  of  the  deceased  such  portion  of  the  share  of  any  estate  to  which 
be  may  be  entitled,  not  exceeding  fifty  dollars^  as  in  the  opinion  of  the 
surrogate  may  be  neoessar/  for  me  support  of  such  relative.(2;) 

OP  THE  DUTY  OP  THE  PUBLIC  ADMINISTRATOR  TO  MAKE  ANNUAL  RE- 
PORTS TO  THE  COMMON  COUNCIL  OP  THE  CITY  OP  NEW  YORK,  AND 
OP  THE  PUBLICATION  OP  HIS  ANNUAL  REPORT,  AND  OF  THE  PENALTY 
FOR  OMITTINa  TO  MAKE  THE  SAME. 

Sec.  89.  The  public  administrator  shall  exhibit  to  the  common  coun- 
cil of  the  city  of  New  York,  on  the  first  day  of  January  in  each  year, 
or  within  fourteen  days  after  that  day,  a  statement,  on  oath,  of  the 
moneys  received  by  him  for  commissions  and  expenses,  and  of  the 
total  amount  of  his  receipts  and  expenditures  in  each  case  in  which 
he  shall  have  taken  charge  of  and  collected  any  effects,  or  in  which 
he  shall  have  administered  on  any  estate  during  the  preceding  vear, 
with  the  name  of  the  deceased,  his  addition,  the  place  of  his  residence 
at  the  time  of  his  death,  if  the  same  be  known,  and  the  country  or 
place  from  which  he  came,  if  he  was  not  a  resident  of  this  state  at  the 
time  of  his  death. 

Sec.  40.  The  public  administrator  shall  cause  the  said  statement  to 
be  published  for  three  weeks  daUy  in  a  newspaper  in  the  city  of  New 
York,  and  twice  in  each  week  in  the  state  paper;  the  expense  of  which 
shall  be  deducted  by  him  from  the  balance  in  his  hands,  payable  to 
the  city  treasury.(2) 

Sec.  41.  If  any  public  administrator  in  the  city  of  New  York  shall 
neglect  to  render,  or  to  publish  such  statement  as  hereinbefore  re- 
quured,  he  shall  forfeit  five  hundred  dollars,  to  be  recovered  by  the 
attorney-general  for  the  use  of  this  state ;  and  on  such  recovery  being 
had,  he  shall  forfeit  his  office,  and  be  thereafter  incapable  of  being 
appointed  to  the  same.(a) 

(V)  Lockhari  v.  The  PfMU  AdrnMitratoTf  4  Br»dt  Svr.  Rep.  21. 

(»)  2R.&ia7;  3  R.  &  (6tii  ed.)  218.  (a)  2B.a  12T;  3  B;  a  (5tii  ed.)  214 
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OP  THB  LIAHLITY  OP  THB  ]£AYOB»  ALDERMEN  AND  OOIOCONALTY  OP 
THE  CITY  OF  NEW  YORK  FOR  THE  ACTS  OP  JHE  PUBLIC  ADMINIS- 
TRATOR. 

Sec.  42.  The  major,  aldermen  and  commonalty  of  the  dtj  of  Hew 
York  shall  in  all  cases  be  respoasible  for  the  application  of  all  moneys 
receiyed  by  the  pqblic  administrator,  according  to  law,  and  fbrue 
due  and  faithfid  execution  of  all  the  duties  of  his  office. 

Sec.  43.  The  said  corporation  shall  also  be  answerable  for  all  stock 
transferred  by  the  public  administrator,  and  the  diyidends  receiyed 
thereon,  and  for  all  moneys  paid  into  the  city  treasury  by  him,  or 
which  ought  to  be  so  transferred  or  paid  in  according  to  law,  after 
deducting. therefrom  the  commissions  allowed  by  law;  but  not  for  any 
interest  on  such  tnoneys,  or  diyidends  on  stock.  All  persons  who  shaU 
be  entitled  to  receiye  such  moneys  and  stock,  as  creditors,  legatees,  or 
relatiyes  of  the  deceased,  and  all  persons  aggrieyed  by  any  unauthor- 
ized acts  or  omissions  of  the  public  administrator,  shall  haye  the  same 
remedies  against  the  said  corporation  for  the  same  as  they  would  haye 
against  any  executor.  [It  snail  and  may  be  lawful  for  the  common 
council  of  the  said  city  to  giye  such  directions,  and  to  make  such  rules 
and  regulations  for  the  goyemment  of  the  said  public  administrator  as 
they  may  from  time  to  time  deem  necessarr  and  proper  to  carry  into 
effect  the  proyisions  of  said  article ;  and  it  shall  be  his  duty  faithfully 
in  all  things  to  conform  to  the  same.](i) 

This  statute  authorizes  the  corporation  of  the  city  of  New  York  to  con- 
trol and  regulate  the  execution  by  the  public  administrator  of  his  duties ; 
makes  the  Qitj  responsible  for  the  proper  application  of  all  moneys 
receiyed  by  hmi,  and  for  the  due  and  .faithful  execution  of  all  the 
duties  of  his  office ;  and  giyes  to  all  persons  aggrieyed  by  his  unau- 
thorized acts  or  omissions,  the  same  remedies  against  the  corporation 
that  they  would  haye  had  against  any  executor.    In  an  action  of  debt 

Sainst  the  corporation,  to  recoyer  for  such  wroo^ul  acts  of  the  public 
ministrator,  it  was  held  that  the  city  was  liable  for  the  costs  and 
expenses  incurred  by  one  against  whom  the  public  administrator,  as 
such,  had  brought  a  wanton  suit,  the  party  haying  obtained  a  judgment 
for  costs,  and  there  bein^  no  assets  of  the  intestate,  or  property  of  the 
administrator,  out  of  which  the  same  could  be  collected ;  that  the  city 
was  liable  for  the  amount  of  such  iudgment,  it  being  uncoUectable, 
because  of  the  public  administrator  s  waste  of  assets,  and  his  being 
destitute  of  property ;  that  the  city  was,  in  like  manner,  liable  for  a 
devastavit  of  the  assets  of  the  intestate ;  and  that  the  liability  of  the 
corporation  was  direct  and  primary,  and  not  of  a  secondary  or  collat- 
eral character ;  and  that,  therefore,  debt  was  the  proper  form  of  action 
in  fiiyor  of  the  party  aggrieyed.(c) 

And  in  Nash  y.  2%e  Mayor^  <tc.f  of  the  OUy  of  New  Tarky{d)  where  the 
plaintiff  had  been  employed  as  attorney  by  the  public  administrator  to 
conduct  certain  suits  m  his  representatiye  character,  and  brought  his 
action  against  the  corporation  to  recoyer  his  costs  in  those  suits^  it  was 

E3  R.  &  127;  S.  L.  1829,  oh.  148,  seo.  2 ;  3  R.  a  (6th  ecL)  214. 
McUhew  ▼.  T?te  Mayor,  dsc,,  of  (he  OUy  ifNtno  Torkf  1  Sandf.  Superior  Ct  Rep.  132. 
I  4  Sandf:  Superior  Ct.  Rep.  1. 
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considered  that  the  mayor,  &c.,  of  the  city  of  New  York  are  liable  for 
the  acts  of  the  public  administrator  as  their  agent,  and  that  it  was  com- 
petent for  the  public  admininistrator  to  employ  the  plaintiff  as  his 
attorney  to  bring  the  suits ;  and  judgment  was  pronounced  for  the 
plaintiff  for  the  amount  of  his  costs. 

OF  THE  TRANSFER  OF  MONEYS,  PAPERS,  ETC.,  IN  CASES  OF  THE  RESIGNA- 
TION, REMOYAL  FROM  OFFICE,  OR  DEATH  OF  THE  PUBLIC  ADMIN- 
ISTRATOR. 

The  statute  provides  as  follows : 

Sec.  44:.  "Whenever  the  public  administrator  shall  resign,  or  be  re- 
moved from  his  office,  he  shall  immediately  deliver  over  all  papers, 
money  and  effects  in  his  hands  to  his  successor ;  and  in  case  of  the 
death  of  such  officer,  the  person  into  whose  custody  or  possession  any 
such  papers,  money  or  effects  may  come,  shall,  on  demand,  deliver  the 
same  to  the  successor  duly  appointed.  Such  delivery  may  in  either 
case  be  enforced  in  the  manner  provided  in  chapter  fifth  of  the  first 
part  of  the  Revised  Statutes,  in  relati<A  to  public  officers.(e) 

OF  THE  DUTIES  OF  BOARDING  AND  LODGING-HOUSE  KEEPERS  TO  REPORT 
TO  THE  PUBLIC  ADMINISTRATOR  DEATHS  OF  TRANSIENT  PERSONS, 
AND  OF  THE  NOTICE  TO  BE  GIVEN  BY  THE  PUBLIC  ADMINISTRATOR 
TO  THE  KEEPERS  OF  THOSE  HOUSES. 

Sec.  45.  Every  person  keeping  a  boarding  or  lodging-house  in  the 
city  of  New  York,  shall  report  in  writing  to  the  public  administrator 
the  name  of  every  transient  person  who  shall  die  in  his  house,  within 
twelve  hours  after  such  death.  Whoever  shall  neglect  to  comply  with 
this  provision  shall  forfeit  one  hundred  dollars,  to  be  sued  for  and 
recovered  by  and  in  the  name  of  the  public  administrator,  the  one 
moiety  thereof  to  his  own  use,  and  the  other  moiety  to  the  use  of  the 
corporation  of  the  said  city. 

Sec.  46.  The  public  administrator  in  New  York  shall  cause  a  copy 
of  the  last  section  to  be  left  at  every  boarding  and  lodging-house  in  the 
city  of  New  York,  at  least  once  in  each  year ;  and  he  shall  not  be  en- 
titled to  recover  of  any  person  the  penalty  given  by  the  last  section, 
without  due  proof  of  the  service  of  a  copy  of  that  section,  personally 
on  the  defendant,  previous  to  the  neglect  for  which  such  suit  may  be 
brought,  and  within  one  year  before  the  commencement  of  such  suit.(y) 

OP  PUBLIC  ADMINISTRATORS  IN  THE  SEVERAL  COUNTIES  OF  THIS  STATE, 

OTHER  THAN  THE  COUNTY  OF  NEW  YORK. 

The  following  sections  of  the  statute  prescribe  and  regulate  the 
powers,  duties,  and  liabilities  of  the  county  treasurer,  in  each  of  the 
counties  of  this  state,  as  the  public  administrator  in  such  county.  They 
will  be  found  to  be  substantially  the  same  as  those  conferred  and  im- 
posed by  the  provisions  of  the  statute  just  considered  upon  the  public 
administrator  m  the  city  of  New  York  :(jg) 

Sec.  47.  The  county  treasurer  in  each  of  the  counties  of  this  state 
shall,  by  virtue  of  his  office,  have  authority  to  collect  and  take  charge 
of  the  assets  of  every  person  dying  intestate,  where  such  assets  shall 


g 


e)  2  R.  S.  128 ;  3  R.  S.  (5th  ed.)  214  (/)  2  R.  S.  128 ;  3  R.  S.  (6th  ed.)  214. 

'  )  2  R.  S.  129;  «3  R.  S.  (5th  ed.)  216. 
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amount  to  one  hundred  doUars  or  more,  either  in  his  county  or  out  of 
it,  upon  which  no  letters  of  administration  shall  have  been  granted,  in 
the  following  cases — 

1.  Whenever  such  person  shall  die,  leaving  assets  in  the  county  of 
such  treasurer,  and  there  shall  be  no  widow  or  relative  in  the  county 
entitled,  or  competent  to  take  letters  of  administration  oii  such  estate ; 

2.  Whenever  assets  of  any  person  so  dying  intestate,  shall  after  his 
death  come  into  the  county  of  such  treasurer,  and  there  shall  be  no 
person  entitled  or  competent  as  aforesaid  to  take  administration  of  such 
estate.  But  in  the  county  of  Bichmond,  the  county  treasurer  shall  not 
have  power  to  act  as  public  administrator,  in  those  cases  in  which  the 
public  administrator  in  the  city  of  New  York  has  jurisdiction,  accoid- 
mg  to  the  provisions  of  the  first  article  of  this  title. 

In  the  above  cases  intestacy  shall  be  presumed  until  a  will  shall  be 
proved,  and  letters  testamentary  issued  thereon. 

Sec.  48.  For  the  purpose  of  collecting  and  preserving  the  said  assets, 
he  may  maintain  suits  in  hia  name  of  office,  and  without  any  other 
authority,  in  the  same  manner  as  any  executor  may  by  law. 

Sec.  49.  Although  there  may  be  a  widow  or  relative  of  any  sudi 
intestate,  entitled  to  administration  on  his  estate,  in  the  county,  yet  if 
due  proof  be  made  to  the  surrogate  of  the  county,  that  there  are  cred- 
itors, or  relatives  of  the  deceased,  residing  more  than  one  hundred  miles 
distant  from  the  residence  of  such  surrogate,  who  are  interested  in  the 
distribution  of  the  estate,  and  that  the  effects  of  the  deceased  are  in 
danger  of  waste  or  embezzlement,  he  may  grant  an  order  to  the  treasurer 
of  the  county,  authorizing  him  to  seize  and  secure  the  said  effects,  or 
any  part  thereof  which  order  shall  vest  in  him  all  the  powers  given  in 
the  two  preceding  sections. 

Sec.  50.  If  any  of  the  effects  whereof  the  county  treasurer  is  author- 
ized to  take  charge  shall  be  concealed  or  withheldf,  he  shall  be  entitled 
to  the  same  process  from  the  surrogate  or  county  judge  of  the  county, 
to  discover  and  seize  the  same,  on  the  same  evidence  and  on  the  like 
terms  as  the  public  administrator  in  the  city  of  New  York.(i) 

Sec.  51.  Any  property  that  may  be  in  a  perishing  condition  taken 
into  the  charge  of  such  treasurer,  may  be  sold  by  him  at  auction,  on 
obtaining  an  order  for  that  purpose  from  the  surrogate  of  the  county ; 
which  shall  be  granted,  on  aue  proof  of  the  fact,  and  shall  specify  the 
time  and  manner  and  the  notice  of  such  salcQ*) 

Sec.  52.  CTpon  taking  charge  of  the  property  of  any  intestate,  the 
county  treasurer  shall  cause  the  same  to  be  appraised  by  two  disinter- 
ested appraisers,  to  be  appointed  bv  the  surrogate  as  in  other  cases. 

Sec.  53.  The  said  appraisers  shall  make  a  just  and  true  inventory  of 
such  property,  and  of  the  true  value  of  each  article ;  duplicates  of  wnidii 
inventory  shall  be  subscribed  by  them  and  verified  by  their  affidavitsi 
They  shall  be  allowed  the  same  compensation  as  appraisers  under  the 
third  title  of  this  chapter. 

Sec.  54.  Within  ten  days  after  taking  charge  of  any  property,  as 
herein  authorized,  the  county  treasurer  shall  return  an  inventory  here- 
of, signed  and  verified  by  the  appraisers,  to  the  surrogate  of  the  county, 

(»)  2  E.  S.  129;  3  R.  S.  (5th  ed.)  216.  0)  2  R.  &  180 ;  3  R.  a  (Gth  ed.)  tie. 
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to  be  bj  him  filed ;  and  shall  accompany  the  same  with  his  affidavit, 
that  the  same  contains  a  true  and  just  account  of  all  the  effects  of  the 
deceased,  which  have  come  to  his  hands  or  knowledge.  . 

Sec.  66.  The  time  for  making  such  return  maj,  on  good  cause  shown, 
be  extended  by  the  surrogate  ten  days  longer.  Any  county  treasurer 
who  shall  neglect  to  make  such  return  within  the  time  above  prescribed, 
or  within  the  time  so  extended,  of  all  the  effects  of  any  deceased  person 
which  shall  have  come  to  his  hands,  shall  forfeit  five  hundred  dollars, 
to  be  sued  for  and  recovered  by  the  county  superintendents  of  the  poor, 
for  the  use  of  the  poor,  and  sliall  forfeit  his  office. 

Sec.  66.  At  the  time  of  making  such  return  the  county  treasurer 
shall  give  the  bond  required  by  law,  to  be  given  by  any  collector  of 
an  estate,  appointed  by  a  surrogate,  with  such  sureties  and  in  such 
penalty  as  the  surrogate  shall  approve.  The  surrogate  shall  thereupon 
issue  letters  to  the  said  county  treasurer,  authorizing  him  to  collect  and 
preserve  the  estate  of  the  deceased. 

Sec.  67.  Immediately  upon  the  issuing  of  such  letters  to  collect,  the 
surrogate  shall  cause  notice  thereof  to  be  published  once  in  each  week 
for  three  months,  in  a  newspaper  printed  in  his  county,  an4  in  the  state 
paper,  requiring  all  persons  claiming  a  right  to  acuninister  on  such 
estate  to  appear  and  interpose  such  claim  before  the  surrogate,  within 
a  certain  time  therein  to  be  specified,  which  shall  be  at  least  six  months 
after  the  first  publication  of  such  notice  in  the  state  paper. 

Sec.  68.  If  before  the  time  appointed  in  such  notice  any  person  so 
entitled  to  administration  shaU  appear  and  claim  the  same,  the  surro- 
gate shall  cause  ten  days'  notice  of  such  claim  to  be  served  on  the  col- 
lector appointed,  and  may  proceed  to  grant  letters  as  aforesaid ;  and 
thereupon  the  publication  of  the  notice  specified  in  the  last  section 
shall  he  discontmued.(i) 

Sec.  69.  At  the  time  appointed,  any  person  entitled  to  administra- 
tion on  such  estate,  and  duly  qualified  and  competent,  who  shall  appear 
and  claim  the  same,  shall  be  entitled  to  letters  testamentary  or  of  ad- 
ministration, as  the  case  may  be,  as  in  other  cases.  (2) 

Sec.  60.  Upon  letters  testamentary  or  of  administration  being  so 
issued  to  any  person  claiming  them,  all  control  and  authority  of  the 
county  treasurer  over  the  estate  of  the  deceased  shall  cease,  and  he  shall 
deliver  all  the  assets  in  his  hands  belonging  to  such  estate  to  the  person 
so  appointed,  after  deducting  therefrom  the  expenses  incurred  in  secur- 
ing and  preserving  the  said  assets,  in  obtaining  letters  to  collect  and  in 
pi]U)lishing  the  notice  herein  required,  and  a  reasonable  compensation 
for  his  services,  not  exceeding  three  dollars  for  each  day  necessarily 
employed,  to  be  allowed  and  taxed  by  the  surrogate  on  the  oath  of  the 
ooliector. 

Sec.  61.  If  no  executor  be  allowed,  and  no  letters  testamentary  or  of 
administration  be  granted  by  the  surro^te  to  any  person  claiming  the 
same  as  aforesaid,  within  the  time  specified  in  the  notice,  then,  unless 
it  appear  that  letters  testamentaiQr  or  of  admimatration  have  already 
been  granted  on  such  estate  by  some  other  surrogate,  the  surrogate 
shall  grant  letters  of  administration  thereon  to  the  county  treasurer  as 

0!)  lS.ai30;  3  R  &  <4th  «d.)  317.  ®  2&8.1tl;  8  B.  a  (6th  ed.)  il7. 
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in  other  cases,  upon  receiving  the  like  bond,  with  the  like  sureties  and 
in  the  like  penalty  as  administrators  are  required  to  give. 

Sec.  62.  It  shall  be  the  dutj  of  the  connty  treasurer  to  receive  and 
accept  such  letters  of  administration,  and  to  give  the  bond  aboTe  re- 
quired. 

Sec.  63.  Such  letters  of  administration,  and  the  record  thereof  and 
a  transcript  of  such  record,  duly  certified,  shall  be  conclusive  evidence 
of  the  authority  of  the  county  treasurer,  in  all  cases  in  which  the  sur- 
rogate has  jurisdiction  by  this  title. 

Sec.  64.  The  surrogate  shall  immediately  transmit  to  the  comptroller, 
a  certified  copy  of  all  such  letters  granted  by  him  to  the  county  treas- 
urer ;  the  expense  of  which  copy  shall  be  paid  to  him  out  of  the  state 
treasury,  on  the  warrant  of  the  comptroller. 

Sec.  65.  Until  letters  of  administration  shall  be  granted  as  aforesaid, 
the  county  treasurer  shall  not  proceed  further  in  the  administration  of 
any  estate  than  to  pay  the  funeral  charges  of  the  deceased,  to  collect 
deotSj  to  take  possession  of  and  secure  his  effects,  to  sell  such  thereof 
as  shall  be  perishable,  and  to  defray  the  expenses  of  the  proceedings 
required  by  law. 

Sec.  66.  The  powers  and  authority  of  the  county  treasurer  in  rela- 
tion to  the  estate  of  any  deceased  person  shaU  be  superseded, 

1.  By  the  production  of  any  letters  testamentary,  that  may  have 
been  granted  before,  or  that  shall  be  granted  subsequent  to  nis  be- 
coming vested  with  the  authority  of  an  administrator,  upon  the  same 
estate; 

2.  By  the  production  of  any  letters  of  administration  that  shall  have 
been  granted  to  any  other  person  upon  the  same  estate  before  the  said 
county  treasurer  became  vested  with  the  powera  of  an  administrator 
thereon ; 

8.  By  the  production  of  any  letters  of  administration  issued  by  the 
surrogate  of  any  county  in  this  state,  of  which  the  deceased  was  a  resi- 
dent at  the  time  of  his  death,  granted  after  the  county  treasurer  may 
have  become  vested  with  the  powers  of  an  administrator  upon  the 
estate  of  such  deceased. 

Sec.  67.  On  his  authority  being  so  superseded  he  shall  deliver  over 
to  the  executor  or  administrator  so  producing  such  letters,  all  the  assets 
of  the  deceased  in  his  hands  after  deducting  there&om  the  allowanoe 
for  his  services  and  the  expenses  incurred,  to  be  taxed  and  allowed  by 
the  surrogate  as  aforesaid.(m) 

Sec.  68.  AU  acts  done  by  such  county  treasurer,  in  good  faith,  pre- 
vious to  such  notice,  shall  be  valid ;  and  all  suits  commenced  by  Imn, 
may  be  continued  by  and  in  the  name  of  the  executor  or  administrator 
who  shall  succeed  mm  in  the  administration  of  the  estate,  in  relation 
to  which  such  suit  may  be  brought. 

Sec.  69.  Upon  receiving  letters  of  administration,  the  county  treas- 
urer shall  be  vested  with  all  the  powers  and  rights  of  other  adminis- 
trators, and  shall  be  subject  to  the  same  duties  and  obligations,  except 
as  herein  otherwise  provided. 

Sec.  70.  Within  one  year  after  receiving  letters  of  administration, 

(m)  2  B.  a  133 ;  3  B.  &  (6th  ed.)  218. 
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the  person  so  appointed  shall  account  on  oath  to  the  surrogate  of  his 
county,  for  all  assets  of  such  estate  received  by  him,  and  for  the  appli- 
cation thereof;  and  proceedings  may  be  had  at  the  instance  of  any 
person  interested,  or  of  the  attorney-general,  or  the  comptroller,  to 
compel  such  account. 

Sec.  71.  On  the  settlement  of  his  accounts,  he  shall  be  allowed  for 
his  expenses  as  other  administrators,  and  for  his  services  double  the 
commissions  allowed  them  by  law.  The  balance  of  any  moneys  in  his 
hands  shall  be  paid  into  the  treasury  of  the  state,  for  the  benefit  of  such 
persons  as  shall  be  entitled  to  receive  the  same. 

Sec.  72.  The  county  treasurer  of  every  county  shall  exhibit  to  the 
comptroller  of  the  state,  at  the  time  of  rendering  his  account  of  taxes 
in  each  year,  a  statement,  on  oath,  of  all  the  moneys  received  by  him 
for  commissions,  services  and  expenses,  and  of  the  total  amount  of  his 
receipts  and  expenditures  in  each  case  in  which  he  shall  have  taken 
charge  of  and  collected  any  effects,  in  which  he  shall  have  administered 
on  any  estate,  during  the  preceding  year ;  with  the  name  of  the  de- 
ceased, his  addition,  the  place  of  his  residence  at  the  time  of  his  death, 
if  the  same  be  known,  and  the  place  from  which  he  came,  if  he  was 
not  a  resident  of  this  state  at  the  time  of  his  death. 

Sec.  73.  The  county  treasurer  shall  cause  a  copy  of  every  statement 
made  by  him,  to  be  published  for  three  weeks,  once  in  each  week,  in 
a  newspaper  printed  m  his  county,  and  in  the  state  paper;  the  expense 
of  which  shall  be  retained  by  him  out  of  any  balance  in  his  hands, 
payable  into  the  state  treasury.  For  a  neglect  to  comply  with  this 
provision,  he  shall  forfeit  one  hundred  dollars,  to  be  recovered  by  the 
attorney -general  for  the  use  of  the  people  of  this  state.  The  comptrol- 
ler shall  give  notice  to  the  attorney-general  of  every  such  oniission.(;2) 

Sec.  74.  Any  person  claiming  as  creditor,  legatee  or  next  of  kin,  any 
moneys  that  shall  have  been  paid  into  the  state  treasury  by  any  coaiity 
treasurer,  pursuant  to  this  title,  may  present  a  petition  to  the  Supreme 
Court,  praying  that  such  moneys  may  be  paid  to  him ;  and  a  copy  of 
such  petition  shall  be  served  upon  the  attorney-general  fourteen  aays 
previous  to  the  time  when  the  same  shall  be  presented.(o) 

Sec.  75.  The  Supreme  Court  may  make  such  order  as  tlioy  shall 
judge  expedient,  to  ascertain  the  right  of  the  claimant,  either  by  a  ref- 
erence or  by  awarding  an  issue  or  otherwise  ;  and  may  grant  an  order 
directing  the  payment  of  any  moneys  that  shall  appear  to  be  due  to  the 
claimant,  without  any  interest  thereon,  and  deducting  any  expenses 
that  may  have  been  incurred  on  the  part  of  the  state,  in  relation  to 
such  balance. 

Sec.  76.  Upon  the  production  of  a  certified  copy  of  such  order,  the 
comptroller  snail  draw  his  warrant  on  the  treasury,  for  the  auiouut 
therein  specified ;  which  shall  be  paid  by  the  treasurer  to  the  i)ersou 
entitled  thereto. 

(n)  J  R.  8.  133 ;  3  R.  a  (6th  ed.)  218.  (o)  2  R.  S.  133;  3  R.  S.  (5th  ed.)  219. 
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CHAPTER  XIX. 

OF  THE  ADMEASUREMENT  OF  DOWER. 

Although  proceedings  for  the  admeasuiement  of  dower  are  bat  sel- 
dom brought  in  the  Surrogate's  Court,  jet,  as  the  smn^gaie  has  jniis- 
diction  "to  cause  the  admeasurement  of  dower  to  widow8,^(a)  the 
subject  is  one  the  consideration  of  which  should  not  be  omittRd  in  this 
volume. 

The  surrogate,  as  will  presently  appearX^)  has  not  jurisdiction  to  de- 
termine the  right  to  the  dower  itself,  but,  lus  jurisdiction  being  expressly 
prescribed  bjr  the  statute,  is  limited  to  the  mere  business  of  admeasur- 
ing tbe  dower.  Bj  the  act  originally  conferring  jurisdiction  upon  the 
surrogate  in  respect  to  the  admeasurement  of  dower,  such  jurisdictioii 
could  be  exercised  in  those  cases  only  in  which  the  heirs  of  the  deceased, 
or  the  proprietors  or  owners  of  the  land,  acknowledged  the  right  of  the 
widow,  and  themselves  brought  the  proceeding  to  have  her  dower  ad- 
measured.(c)  And  probably  now  it  is  in  such  cases  that  the  statute  has 
its  principal  practical  value— an  admeasurement  of  the  widow's  dower 
where  no  right  of  dower  exists  being,  of  course,  an  idle  proceeding ; 
and,  wh^)*e  her  right  is  disputed,  the  admeasurement  being  of  but  little 
advantage  to  promote  her  clsiim.{d)  The  decree  of  tbe  surrogate  for  the 
admeasurement  of  a  widow's  dower,  is,  however,  as  effectual  for  all  pur- 
poses as  the  judgment  for  such  admeasurement  of  any  other  court  bar- 
ing jurifidiction  in  the  premises,  and  carries  with  it  all  the  force  and 
every  incident  of  such  a  judgment 

OP  DOWER. 

Tenant  in  dower,  it  is  said  by  Blackstone,  is  where  the  husband  of 
a  woman  is  seized  of  an  estate  of  inheritance,  and  dies.  In  this  case, 
the  wife  shall  have  the  third  part  of  all  the  lands  and  tenements 
whereof  he  was  seized  at  any  time  during  the  coverture,  to  hold  to 
herself  for  the  term  of  her  natural  life.(e)  And  the  statute  declares  as 
follows : 

Sec.  1.  A  widow  shall  be  endowed  of  the  third  part  of  all  the  lands 

(a)  2  R.  S.  220 ;  3  R.  a  (5th  ed.)  362,  sec  1 ;  Ante,  p.  24.  (b)  hifra,  pp.  730-31-34 

\c)  Act  of  April  7th,  1806,  1  R.  L.  1813,  p.  60. 

(d)  Although  her  dower  has  not  been  admeasured,  the  widow  will  be  entitled  to  the  costs 
of  a  Buocessflil  action  of  ejectment  brought  to  recover  her  dower.  Walker  y.  Schuyler^  10 
Wend.  480. 

(e)  2  Black.  Gomm.  129;  4  Kent's  Oomm.  35(3). 

The  Revised  Statutes  contain  ample  provisions  prescribing  and  regulating  tbe  ri^t  to 
dower  in  a  varietjr  of  cases,  (see  title  3,  oh.  1,  pt.  2  of  the  Revised  Statutes,  entitled  "of 
estates  in  dower;")  but  an  extended  consideration  of  the  subject  is  manifestly  not  within  the 
ioope  of  this  work.  The  statute  of  1 860  conoeming  the  rights  and  liabilities  of  husband  and 
wife  (d.  L.  1860,  p.  167)  declares  as  follows: 

See.  11.  At  the  decease  of  the  husband  or  wife  intestate,  leaving  minor  child  or  children, 
the  survivor  shall  bold,  possess  and  enjoy  all  the  real  estate  of  which  the  husband  or  wife 
died  seized,  and  all  the  rents,  issues  and  profits  thereof  during  the  minority  of  the  youngest 
child,  and  one-third  thereof  during  his  or  her  natural  life. 

This  provision  will  doubtless  be  repealed  or  modified  by  the  legislature  at  a  very  early 
day ;  but  the  question  will  oocur,  in  cases  which  have  arisen  under  it,  whether  it  has  re- 
stricted or  enlarged  the  right  of  the  widow. 
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whereof  her  husband  was  seized  of  an  estate  of  inheritance,  at  any 
time  during  the  marriage.(/) 

The  statute  farther  provides  as  follows : 

Sec.  17.  A  widow  may  tarry  in  the  chief  house  of  her  husband  forty 
days  after  his  death,  whether  her  dower  be  sooner  assigned  to  her  or 
not,  without  being  liable  to  any  rent  for  the  same,  and  in  the  mean 
time  she  shall  have  her  reasonable  sustenance  out  of  the  estate  of  her 
husbaDd.(^) 

This  provision  of  the  statute,  as  was  remarked  at  a  previous  page,  (A) 
is  to  be  construed  to  apply  to  a  solvent,  as  well  as  an  insolvent 
estate ;  and  the  allowance  is  intended  to  apply  to  the  sustenance  of  the 
widow  only,  and  does  not  extend  to  authorize  the  maintenance  of  the 
children  of  her  deceased  husband  out  of  an  insolvent  estate.(i)  It 
may  here  be  added  that  this  provision  has  no  application  to  leasehold 
property.  It  relates  only  to  lands  in  which  the  widow  has  a  right  or 
claim  of  dower.(y)  Where,  therefore,  the  house  occupied  by  the  hus- 
band is  only  leased  by  him,  the  widow  has  no  right  of  quarantine  in 
the  premises. 

And  the  widow's  right  to  tarry  in  the  chief  house  of  her  husband 
determines  on  the  expiration  or  forty  days  from  his  death,  whether 
her  dower  has  been  assigned  to  her  or  not.  And  after  the  expiration 
of  the  forty  days  the  heir  may  expel  her,  and  put  her  to  her  suit ;  and 
she  is  not  thereafter  protected  from  an  action  in  the  nature  of  the  for- 
mer action  of  ejectment  by  the  heir,  or  by  any  person  deriving  the  title 
from  him.(A) 

OF  PROCEEDINGS  IN  THE  SURROGATE'S  COURT  FOR  THE  ADMEASUREMENT 

OF  DOWER. 

The  proceedings  for  the  admeasurement  of  dower  are  prescribed  by 
the  seventh  title  of  the  eighth  chapter  of  the  third  part  of  the  Revised 
Statutes.(Q  That  title  regulates  the  practice  in  these  proceedings  as 
well  in  the  Supreme  Court  and  in  the  county  court  as  in  the  court  of  the 
surrogate. 

For  the  more  convenient  consideration  of  the  subject,  proceedings  by 
the  widow  for  the  admeasurement  of  her  dower,  will  first  be  treated  of. 
Proceedings  by  the  heirs  or  owners  of  the  land  to  procure  such  admeas- 
urement, will  then  be  discussed. 

OF  PROCEEDINGS  BY  THE  WIDOW. 
OF  THE  PETITION  FOR  THE  ADMEASUREMENT  OF  HER  DOWER. 

m 

The  statute  provides  as  follows : 

Sec.  1.  Any  widow  who  shall  not  have  had  her  dower  assigned  to 
her,  within  forty  days  after  the  decease  of  her  husband,  may  apply,  by 
petition,  for  the  admeasurement  of  her  dower,  to  the  Supreme  Court ; 
or  to  the  county  court  of  the  county  in  which  the  lands  subject  to  dower 

(/)  1  R.  8.  UO ;  3  R.  S.  (6th  ed)  31.  {g)  1  R.  a  742;  3  R.  8.  (6th  ed.)  33. 

See  Ante,  p.  643.  (»)  Johnson  y.  CorbeU,  11  Paige,  265. 

Vodckner  r.  Midaai^  1  Sand£  Superior  Gt  Rep.  216. 
See  Jackaon  y.  ODonaghy,  7  Johns.  247.  (J)  2  B.  a  488 ;  3  B.  S.  (6th  ed.)  790. 
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lie ;  or  to  the  surrogate  of  the  same  county ;  specifying  therein  the 
lands  to  which  she  claims  dower.(m) 

Before  assignment  of  her  dower,  the  doweress  has  no  estate  in  the 
land.  The  right  of  dower  of  the  widow  rests  in  action  only,  and  can- 
not be  sold  on  execution.  And  though  the  widow  may  release,  she 
cannot  convey  or  assign  her  interest.  Nor  can  she  convey  or  alien  her 
right  of  dower  so  as  to  enable  the  grantee  to  bring  an  action  or  main- 
tain proceedings  for  its  admeasurement  in  his  own  name.  One,  there- 
fore, who  claims  to  be  the  owner  of  the  right  of  dower  by  purchase 
from  the  widow,  has  no  estate ;  and  if  the  surrogate  order  dower  to  be 
admeasured  on  his  application,  the  proceedings  are  unauthorized  by 
the  statute,  and  are  void.(7i) 

The  petition  should  allege  the  marriage,  the  death  of  the  husband, 
and  his  seizin  of  the  lands  wherein  dower  is  claimed.  It  should  de- 
scribe the  lands,  and  should  specify  those  whereof  the  husband  died 
seized,  and  those,  if  any  wherein  dower  is  claimed,  which  were  aliened 
by  him.  It  should  state  the  names  of  the  heirs  of  the  deceased,  or,  if 
they  are  not  the  owners  of  any  of  the  lands  subject  to  dower,  the  names 
of  the  owners  of  such  lands  claiming  a  freehold  estate  therein.  Where 
a  part  of  the  lands  subject  to  dower  have  been  aliened  by  the  husband, 
and  a  part  are  inherited  by  the  heirs,  then  the  names  of  the  owners  and 
of  the  heirs  should  both  be  stated,  distinguishing  the  owners  of  the 
aliened  lands  from  the  heirs.  The  names  of  the  occupants  of  the  land 
should  be  stated.  The  places  of  residence  of  aU  the  parties  should  be 
given.  If  any  of  the  parties  are  minors,  that  feet,  and  whether  or  not 
the  minors  have  a  general  guardian,  should  be  stated ;  and  the  name  of 
any  general  guardian  of  a  minor,  and  his  residence,  should  be  set  forth. 
The  prayers  of  the  petition  will  be  for  the  admeasurement  of  the  petition- 
er's dower,  and  to  tnat  end  that  commissioners  may  be  appointed  pursu- 
ant to  the  statute.    [For  form  of  the  petition,  see  Appendix,  No.  124.] 

OP  THE  NOTICE  OP  THE  PRESENTATION  OP  THE  PETITION,  THE  SERVICE 
OF  THE  PETITION,  AND  THE  NOTICE,  AND  THE  PROCEEDINGS  IN  RE- 
LATION  TO  MINORS. 

The  statute  provides  as  follows : 

Sec.  2.  A  copy  of  such  petition,  with  notice  of  the  time  and  place 
when  it  will  be  presented,  snail  be  served,  at  least  twenty  days  previous 
to  its  presentation,  upon  the  heirs  of  her  husband ;  or  if  they  are  not  the 
owners  of  the  lands  subject  to  dower,  then  upon  the  owners  of  such 
lands  claiming  a  freehold  estate  therein ;  or  their  guardians,  when  any 
such  heirs  or  owners  are  minors. 

Sec.  3.  Such  notice  may  be  served  personally,  on  any  party  of  full 
age ;  or  upon  the  guardians  of  minors ;  or  by  leaving  the  same  with 
any  person  of  proper  age,  at  the  last  residence  of  such  party  or  guar- 
dian, in  case  of  his  temporary  absence ;  and  if  any  such  neir  or  owner 
be  a  resident  out  of  this  state,  the  service  of  such  notice  may  be  upon 
the  tenant  in  actual  occupation  of  the  lands,  or  if  there  be  no  tenant. 


(m)  2  R.  S.  488j  3  R.  a  (5th  ed.)  791. 


(n)  Jackson  v.  Vandtrheyden,  17  Johns.  167 ;  Jaekaon  v.  AspeUj  20  Johns.  411 ;  Btichie  r, 
Putnarriy  13  Wend.  524 ;  Tompkins  ▼.  Fonda^  4  Paige,  448;  Green  t.  Putnam^  1  Barb.  Sap. 
Ct  Rep.  500 ;  ScoU  v.  Howard^  3  Barb.  Sup.  Ct  Rep.  319. 
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by  publishiBg  the  same  for  three  weeks  successively,  in  some  newspaper 
printed  in  the  county  where  such  lands  are  situated. 

Sec.  4.  Where  such  heirs  or  owners  are  minors  and  have  no  guar- 
dian,  the  court  or  surrogate,  on  application  of  the  widow,  shall  appoint 
some  discreet  and  substantial  freenolder  a  guardian  of  such  infants,  for 
the  sole  purpose  of  appearing  for  and  taking  care  of  the  interest  of  such 
in&nts  in  the  proceedings.(o) 

Sec.  6.  Notice  of  the  application  for  the  admeasurement  of  dower, 
and  all  notices  in  the  subsequent  proceedings,  shall  be  served  on  such 
guardian,  whether  the  in&nt  reside  within  this  state  or  not.(  o) 

[For  form  of  the  notice  under  the  above  second  section  of  the  statute, 
see  Appendix,  No.  125.] 

The  statute  provides  that  a  copy  of  the  petition,  with  the  notice  of 
presentation,  shall,  where  the  heirs  of  the  deceased  are  not  the  owners 
of  the  lands  subject  to  dower,  be  served  upon  the  owners  of  the  lands 
claiming  a  freehold  estate  therein.  Service  of  the  papers,  therefore,  is 
not  required  to  be  made  upon  the  mere  occupants  of  the  land,  or  upon 
tenants  under  leases  for  a  term  of  yesLrs.{q) 

Any  of  the  heirs,  it  has  been  considered,  may  avail  himself  of  the 
want  of  notice  to  any  other  heir,  as  the  admeasurement  would  be  inef- 
fectual unless  all  of  them  had  been  notified.(r) 

Ae  to  the  proof  of  the  service  of  the  notice,  that  rests  much  in  the 
discretion  of  the  surrogate.  He  ought  to  be  reasonably  satisfied,  and 
if  there  is  sufficient  evidence  to  raise  a  fair  presumption,  although  it 
may  not  be  of  a  positive  and  direct  character,  that  will  sustain  subse- 
quent procedure.  This  is  no  more  than  just  to  the  applicant ;  as,  if  any 
defect  should  be  promptly  pointed  out,  she  might  suDstitute  new  proof 
or  give  a  new  notice.(5) 

Where  any  of  the  parties  are  minors  having  no  general  guardian,  the 
application  for  the  appointment  of  a  special  guardian  for  such  minors, 
is  to  be  made  immediately  upon  the  preparation  of  the  petition.  [For 
form  of  the  widow's  application  for  the  appointment  of  a  guardian  for 
infant  parties,  and  form  of  order,  see  Appendix,  No.  126.] 

Notice  of  the  presentation  of  the  petition,  and  all  subsequent  notices  in 
the  proceeding,  to  be  given  to  the  special  guardian  so  appointed.  Upon 
the  hearing  of  the  application  on  the  day  named  in  the  notice,  or  on  the 
day  to  which  the  matter  may  be  adjourned,  the  surrogate  may  order  the 
admeasurement  of  the  widow's  dower  to  be  made.  The  proceedings  on 
obtaining  the  order  will  be  considered  after  the  practice  in  the  case  of 
an  application,  by  the  heirs  or  owners  of  land  subject  to  dower,  to  pro- 
cure an  admeasurement  of  such  dower  shall  have  been  treated  of ;  and 
a  case  has  been  conducted  to  the  same  time  of  the  hearing  before  the 
surrogate  on  the  petition. 

OF  PROCEEDINGS  BT  AN  HEIR  OR  OWNER  OF  LANDS  SUBJECT  TO  DOWER, 
TO  PROCURE  AN  ADMEASUREMENT  OF  SUCH  DOWER. 

The  statute  provides  as  follows : 

Sec.  6.  After  the  expiration  of  forty  days  firom  the  death  of  any  hus- 

(o)  2  R.  S.  488 ;  3  R.  S.  (6th  ed.)  791.  (p)  3  R  S.  489 ;  3  R.  S.  (6th  ed.)  791. 

{q)Ward  ▼.  JTtto,  12  Wend.  137. 

(r)  Board  agst  Boards  4  Abbott  P.  R.  296.         (s)  Board  agst.  Boards  mipra. 
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band,  his  heirs,  or  any  of  them,  or  the  owners  of  any  land  subject  to 
dower^  claiming  a  freehold  estate  therein,  or  a  guardian  of  any  such 
heirs  or  owners,  may  by  notice  in  writing  require  the  widow  of  such 
husband  to  make  demand  of  her  dower,  within  ninety  days  after  the 
service  of  such  notice,  of  the  lands  of  her  deceased  husband,  or  of  such 
part  thereof  as  shall  be  specified  in  such  notice. 

Sec.  7.  If  such  widow  shall  not  make  her  demand  of  dower  within 
the  time  specified  in  such  notice  bj  conmiencing  a  suit,  or  by  an  appli- 
cation for  admeasurement,  as  herein  prescribed ;  or  if  such  widow  shall 
not  make  such  demand  within  one  year  after  her  husband's  death, 
although  no  notice  to  that  effect  shall  have  been  given ;  the  heirs  of 
the  husband  of  such  widow,  or  any  of  them,  or  the  owners  of  any  lands 
subject  to  dower,  claiming  a  freehold  interest  therein,  or  the  guardian 
of  any  such  heirs  or  owners  may  apply  by  petition  to  the  Supreme 
Court,  or  to  the  County  Court  of  the  county  where  such  lands  are  situ- 
ated, or  to  the  surrogate  of  the  same  county,  for  the  admeasurement  of 
the  said  widow's  dower  of  the  lands  of  her  husband,  or  of  such  part 
thereof  as  shall  be  specified  in  the  said  petition.(^ 

Sec.  8.  A  copy  of  such  petition,  with  notice  of  the  time  and  place  of 
presenting  the  same,  shall  be  served  personally  on  such  widow  twenty 
days  previous  to  its  presentation.(w) 

[For  forms  of  proceedings  under  these  sections  of  the  statute,  see 
Appendix,  No.  127.] 

OF  THE  HEARING  BEFORE  THE  SURROGATE,  WHETHER  UPON  A  PETITIGN 
BY  THE  WIDOW,  OR  AN  HEIR  OR  OWNER;  AND  OF  THE  APPOINTMENT 
OF  COMMISSIONERS  TO  ADMEASURE  THE  DOWER. 

The  following  sections  of  the  statute  prescribe  these  proceedings: 

Sec.  9.  Upon  such  application  being  made  either  by  a  widow  or  by 
any  heir  or  owner,  or  by  the  guardian  of  such  heir  or  owner,  the  Su- 
preme Court,  or  the  County  Court,  or  the  surrogate  to  whom  the  same 
shall  be  made,  may,  upon  hearing  of  the  parties,  order  that  admeasure- 
ment be  made  of  such  widow's  dower  of  all  the  lands  of  her  husband, 
or  of  such  part  thereof  as  shall  have  been  specified  in  such  application. 

Sec.  10.  Such  court  or  surrogate  shall  thereupon  appoint  three  repu- 
table and  disinterested  freeholders,  commissioners  for  the  purpose  of 
making  such  admeasurement,  by  an  order  which  shall  specify  the  lands 
of  which  dower  is  to  be  admeasured,  and  the  time  at  whicn  the  com- 
missioners shall  report.(t;) 

The  questions  which  may  be  considered  by  the  surrogate  upon  this 
hearing  are  not  numerous.  All  parties  are  doubtless  entitled,  to  be 
heard  in  relation  to  the  selection  of  the  commissioners ;  and  it  would 
seem  also  that  questions  going  to  the  jurisdiction  of  the  surrogate  may 
be  raised  and  determined.(t^)  But  the  title  of  the  widow  to  dower 
cannot  be  litigated  in  this  proceeding,(a;)  nor  can  an  inquiry  whether 
a  settlement  has  been  made  by  the  husband  in  lieu  of  dower  be  gone 
into.(^)  The  surrogate's  decree  is  conclusive  only  as  to  the  admeasure- 
ment and  location  of  the  dower;  and,  if  not  reversed. on  appeal,  so 

(0  2  R.  S.  489;  3  R  a  (5th  ed.)  791.  (u)  2  R.  &  489;  3  R.  S.  (5tli  ed.)  792. 

{v)  2  R.  S.  489 ;  3  R.  a  (5th  ed.)  792.  [w)  Jackton  ▼.  ThUen,  20  Johns.  Repu  411. 

(s)  Park»  Y.  Sardey^  4  Bradfl  Suit.  Rep.  16.    (y)  ffyde  y.  Byde,  4  Wend.  630. 
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binds  all  the  parties  that  the  location  cannot  afterwards  be  objected  to, 
if  the  widow  seek  to  recover  possession  by  ejectment.  But  the  validity 
of  her  claim  to  any  dower,  the  title  of  her  husband,  his  seizin  and  her 
marriage  may  all  be  questioned  in  ejectment,  notwithstanding  the  ad- 
measurement.(z) 

If,  on  the  bearing,  no  valid  objection  appears  against  the  admeasure- 
ment of  the  widow  s  dower,  the  surrogate  makes  an  order  for  such  ad- 
measurement By  the  above  11th  section  of  the  statute,  the  surrogate, 
upon  ordering  the  admeasurement,  is  required  to  appoint  three  reputa- 
ble and  disinterested  fireeholders  commissioners  for  the  purpose  of 
making  the  admeasurement,  and  the  order  appointing  them  Ts  required 
to  specify  the  lands  of  which  dower  is  to  be  admeasured,  and  the  time 
at  which  the  commissioners  shall  report  The  direction  for  the  ad- 
measurement of  the  dower,  the  appointment  of  the  conmiissioners,  the 
description  of  the  lands,  and  the  assignment  of  a  day  to  bring  in  the 
report  of  the  commissioners,  are  all  embraced  in  one  order  or  decree. 
IFoT  form  of  the  order,  as  well  where  the  application  for  admeasure- 
ment is  by  the  heirs  or  owners  as  where  it  is  b^  the  widow,  see  Ap- 
pendix,  No.  128.]  A  certified  copy  of  the  order  is  the  official  evidence 
of  the  authority  of  the  conmiissioners  to  act;  and  such  a  copy  should 
be  delivered  to  the  commissioners. 

OP  THE  OATH  OP  OPPICE  OP  THE  COMMISSIONEBa 

Sec.  11.  The  commissioners  so  appointed,  before  entering  upon  their 
duties,  shall  be  sworn  before  the  surrogate  who  appointed  them,  or 
before  some  officer  authorized  to  take  affidavits,  tmit  they  will  fidth- 
fully,  honestly  and  impartially  discharge  the  duty  and  execute  the 
trust  reposed  in  them  by  such  appointment(a) 

[For  form  of  the  oath,  see  Appendix,  No.  129.] 

OP  VACANCIES  IN  THE  OPPIOE  OP  COMMISSIONER. 

The  statute  provides  as  follows : 

Sec.  12.  If  toe  persons  so  appointed  commissioners,  or  either  of  them, 
shdl  die,  resign,  or  neglect  or  refuse  to  serve,  others  may  be  appointed 
in  their  places  by  the  court  or  surrogate  who  appointed  the  first  com- 
missioners, and  shall  take  the  same  oath.(i) 


i: 


(»)  Parka  y.  Eardey,  supra ;  2  B.  a  491 ;  3  B.  a  (6th  ecL)  793,  sees.  17, 18.    /i^  p.  734. 

(a)  2  R.  S.  489 ;  3  R.  S.  (6th  ed.)  792. 

(b)  2  R.  a  490;  3  R.  a  (6th  ecL)  792.  See  GaJa  r,  SdsaU,  8  Wend  460.  Where  the 
tenant  of  the  freehold  in  which  dower  was  to  be  admeasored,  after  having  been  notified, 
failed  to  appear  before  the  surrogate  on  the  day  of  the  presentation  of  the  petition,  and  the 
surrogate  made  an  order  for  the  admeasurement  of  the  widow's  dower,  ana  appointed  com- 
missioners, and,  ascertaining  that  one  of  the  commissioners  named  was  unable  and  declined  to 
serve,  on  the  same  day  on  which  the  petition  was  presented  made  a  fyirther  order  substitu- 
ting another  commissioner  in  the  place  of  the  one  who  had  declined,  the  action  of  the  surro- 
gate was  sustained,  and  it  was  considered  that  all  which  transpired  before  the  surrogate 
was  to  be  regarded  as  one  continued  proceeding  fbr  the  appointment  of  commissioneis,  and 
that  it  was  not  necessary  to  repeat  the  notice  which  had  been  previously  served  on  the  ten- 
ant of  the  freehold.  If,  it  was  suggested,  the  tenant  of  the  freehold  had  attended  in  pursu- 
ance of  the  notice,  and  had  left  the  office  of  the  surrogate  after  the  commisBioners  had  been 
named,  without  being  informed  that  anything  further  was  to  be  done,  he  might  then  have 
had  some  ground  for  complaint ;  but,  under  the  circumstanoee,  it  was  held  he  had  none. 
White  V.  Story,  2  Hill,  643. 
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OP  THE  POWERS  AND  DUTIES  OP  THE  OOlOflSSIONERS. 

The  statute  regulates  the  conduct  of  the  commissioners  as  follows : 
Sec.  IS.  The  commissioners  so  appointed  shall  execute  their  duties 
as  follows : 

1.  They  shall  admeasure  and  lay  off,  as  speedily  as  possible,  the  one- 
third  part  of  the  lands  embraced  in  the  ofder  for  their  appointment,  as 
the  dower  of  such  widow,  designating  such  part  with  posts,  stones  or 
other  permanent  monuments ; 

2.  In  making  such  admeasurement,  they  shall  take  into  view  any 
permanent  improvements  made  upon  the  lands  embraced  in  the  said 
order  by  any  heir,  guardian  of  minors  or  other  owners,  since  the  death 
of  the  husband  of  such  widow,  or  since  the  alienation  thereof  by  such 
husband ;  and  if  practicable,  shall  award  such  improvements  within 
that  part  of  the  lands  not  allotted  to  such  widow ;  and  if  not  practica- 
ble so  to  award  the  same,  they  shall  make  a  deduction  from  the  lands 
allotted  to  such  widow,  proportioilate  to  the  benefit  she  will  derive 
from  such  part  of  the  said  improvements  as  shall  be  included  in  the 
portion  assigned  to  her ; 

8.  They  shall  make  a  full  and  ample  report  of  their  proceedings, 
with  the  quantity,  courses  and  distances  of  the  land  admeasured  and 
allotted  by  them  to  the  widow,  with  a  description  of  the  posts,  stones 
and  other  permanent  monuments  thereoi^  and  the  items  of  their 
charges,  to  the  court  by  which  they  were  appointed,  at  the  time  speci- 
fied in  the  order  for  their  appointment ; 

4.  They  may  employ  a  surveyor,  with  necessary  assistants,  to  aid 
them  in  such  admeasurement.(c) 

The  parties  in  interest  may  attend  the  commissioners  on  their  ad- 
measurement of  the  dower ;  but  it  is  not  required  that  notice  shall  be 
given  them  to  enable  them  to  do  so. 

In  ascertaining  the  part  to  be  assigned  to  the  widow  for  her  dower 
under  this  section  of  the  statute,  the  commissioners  are  not  authorized 
to  make  any  deduction  in  consequence  of  any  convevance  of  land  or 
other  provision  made  by  the  husband  to  the  wife  "during  the  mar- 
riage.(rf)  If  such  provision  has  been  made  by  the  husband  and  ac- 
cepted by  the  wife  to  be  in  lieu  of  dower,  that,  indeed,  would  bar  the 
widow's  right  to  the  dower,  but  that  would  not  be  a  question  to  be 
determined  by  the  commissioners. 

Dower  must,  in  general,  be  assigned  by  metes  and  bounds ;  but  that 
is  sometimes  impracticable,  as  in  the  case  of  a  mill  which  is  not  divis- 
ible. There  the  widow  shall  be  endowed  in  a  special  manner,  as  by 
having  every  third  toll  dish,  or  the  entire  mill  every  third  year  or 
month,  or  by  taking  a  share  of  the  profits  in  some  other  form.  So,  in 
the  case  of  incorporeal  hereditaments,  dower  must  be  assigned  in  a 
special  manner,  having  respect  to  the  nature  of  the  subject  and  the 
mode  of  enjoyment.(e)  And  in  mines  which  have  been  opened  in  the 
lifetime  of  the  husband,  if  dower  cannot  be  assigned  by  metes  and 
bounds,  the  parties  may  have  an  alternate  occupancy  of  the  whole,  or 

(c)  2  R.  S.  490 ;   3  R.  a  (6th  ed.)  '792-3.  (d)  See  Byde  v.  Ryde,  4  Wend.  630. 

(e)  "  Perkma,  sec.  342 ;  Ck).  LLtt.  32,  a,  and  34,  b ;  Roper  on  Husband  and  Wife,  395,  399 ; 
Park  on  Dower,  2S1,  255;  4  Kent's  Gonun.  63-4."   2  Hill,  54*7-8. 
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the  widow  may  take  a  third  of  the  rents  and  profits.(/)  These  are 
eases  where  the  thing  is  of  such  a  quality  that  no  division  can  be  made 
which  will  give  the  parties  the  enjoyment  of  their  respective  shares  in 
severalty. 

But,  in  cases  where  the  property  is  in  its  nature  divisible,  the  com- 
missioners will  be  right  in  following  the  general  rule,  and  assigning 
dower  by  metes  and  bounds.  The  widow  may  object  to  the  assignment 
of  a  part  of  a  dweUing-house  for  her  dower.  But  where  there  are  no 
other  lands  in  which  the  dower  may  be  assigned,  it  has  been  considered 
that  the  widow  cannot  refuse  to  take  a  part  of  the  house.(^)  At  any 
rate,  if  she  make  no  complaint,  an  objection  on  the  part  of  the  tenant 
of  the  freehold  will  not  be  entertained.(A)  It  is  very  questionable 
whether  the  commissioners  under  the  statute  can  make  an  assignment 
of  a  rent  out  of  land  in  lieu  of  dower.  If  the  commissioners  can  make 
such  an  assignment  in  any  case,  it  must  be  where,  from  the  nature  of 
the  subject,  the  widow  cannot  have  a  part  of  the  thing  itself,  but  must 
take  her  dower  in  some  other  form.  Where  part^of  a  dwelling-house 
is  assigned  to  the  widow  for  her  dower,  it  must  often  be  necessary  to 
allow  her  the  use  of  some  of  the  halls  and  passage^  in  common  with 
the  heir  or  tenant,  as  the  only  mode  in  which  she  can  have  the  bene- 
ficial enjoyment  of  her  part  of  the  property.(M) 

If  there  has  been  an  alienation  of  the  land  oy  the  husband,  the  ad- 
measurement of  the  widow's  dower  must  be  according  to  the  value  of 
the  premises  at  the  time  of  the  conveyance,  without  reference  to  sub- 
sequent improvement,  or  any  increased  value  of  the  land  arising  from 
neighboring  improvements,  or  any  general  advance  in  the  value  of  real 
property  in  the  district  of  country  in  which  the  land  is  located.(t) 

For  their  assistance  in  making  the  admeasurement,  the  commissioners 
are  authorized  to  employ  a  surveyor.  Their  report  must  be  in  writing, 
must  be  full  and  ample,  and  must  comply  in  every  particular  with  the 
directions  of  the  above  third  subdivision  of  the  section.  The  commis- 
sioners are  entitled  to  receive,  for  every  day's  actual  and  necessary 
service,  two  dollars  each  commissioner.  The  surveyors,  for  actual  ser- 
vice in  surveying,  laying  out,  marking  and  mapping  any  real  estate  of 
which  dower  shall  be  admeasured,  are  entitled  to  receive  two  dollars 
and  fifty  cents  per  day ;  and  for  each  of  his  necessary  chain  and  flag- 
bearers  and  other  necessary  assistants,  he  is  entitled  to  receive  one 
dollar  per  day.(;')  The  items  of  the  charges  on  these  accounts  must  be 
inserted  in  the  report  [For  form  of  the  report  of  the  commissioners, 
see  Appendix,  No.  130.] 

OF  ENLARGING  THE  TIME  TO  BRING  IN  REPORT,  COMPELLING  REPORT, 

OR  DISCHARGING  COMMISSIONERS. 

Sec.  14.  The  court  or  surrogate  appointing  such  commissioners  mav, 
upon  their  application,  or  that  of  either  party,  enlarge  the  time  for  mak- 
ing their  report ;  and  may,  by  order,  compel  such  report,  or  discharge 

(/)  Coaiea  y.  Cheeoer^  1  Gowen,  460;  4  Kent's  Comm.  63-4;  2  Hill,  648. 
Uf)  Whiie  y.  Sicyry,  2  KiU,  643,  648.  (h)  Id. 

Oih)  Whiie  y.  /SWy,  2  Hill,  643.    See,  also,  Parks  y.  Hardey,  4  Bradf.  Sorr.  Rep.  16. 
(t)  Paarks  y.  Sardeyy  4  Bradfl  Sorr.  Rep.  16;   Walker  y.  Schi/vylerj  10  Wend.  480,  and 
cases  died.  (»  2  ^  S-  643;  3  R.  &  (6th  ed.)  922. 
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the  commissioners  neglecting  to  make  the  same,  and  appoint  others  in 
their  place8.(^) 

01!  FILING  AND  RECORDING  THE  REPORT. 

Sec.  15.  Such  report  shall  be  filed  and  entered  at  large  in  the  min- 
utes of  the  court  to  which  the  same  shall  be  made,  or  in  a  book  to 
be  provided  by  the  surrogate  for  that  purpose,  when  made  to  him.(Z) 

OF  THE  HEARING  ON  THE  REPORT  OF  THE  COMMISSIONERa 

The  statute  provides  as  follows : 

Sec.  16.  The  court  or  surrogate  to  whom  such  report  shall  be  made 
may,  at  the  time  appointed  for  receiving  the  same,  or  at  such  other  lime 
to  which  the  hearing  shall  have  been  adjourned,  on  good  cause  shown, 
set  aside  the  said  report,  and  appoint,  as  often  as  may  be  necessary,  new 
commissioners,  who  shall  proceed  in  the  manner  hereinbefore  directed; 
and  if  not  set  aside,  the  said  court  or  surrogate  shall,  by  order,  confirm 
the  said  report  and  admeasurement.(m) 

In  the  absence  of  any  objection  to  the  report  of  the  commissioners, 
and  nothing  appearing  to  lead  to  suspicion  of  their  fairness  and  cor- 
rectness in  the  business,  the  report  is  always  confirmed.  If  any 
partv  is  dissatisfied  with  the  report,  he  should  appear  or  be  represented 
on  the  day  on  which  the  report  is  brought  in ;  and  his  exceptions  should 
be  stated  in  writing.  The  matter  is  then  h^urd  on  the  report  and  ex* 
ceptions,  and  the  report  is  confirmed,  modified,  or  set  aside,  as  the  sur- 
rogate may  determine.  [For  form  of  the  order  confirming  the  report, 
see  Appendix,  No.  181.] 

OF  THE  EFFECT  OF  THE  ADMEAStJREHBNTt  AND  THE  PROCEEDING  BY  THE 

WIDOW  TO  RECOVER  HER  DOWER. 

Sec.  17.  The  admeasurement  so  made  and  confirmed  shall,  at  the  ex- 
piration of  thirty  days  from  the  date  of  such  confirmation,  unless  ap- 
pealed from,  be  binding  and  conclusive,  as  to  the  location  and  extent 
of  the  said  widow's  right  of  dower,  on  the  parties  who  applied  for  the 
same  and  on  all  parties  to  whom  notice  shall  have  been  given,  as  here- 
inbefore directed.  But  no  person  shall  be  precluded  thereby  from 
controverting  the  right  and  tide  of  such  widow  to  the  dower  so  ad- 
measured. 

Sec.  18.  The  widow  to  whom  dower  shall  be  admeasured,  at  the  ex- 
piration of  thirty  days  from  the  date  of  the  said  confirmation,  unless  the 
same  be  appealed  ftx>m,  may  bring  and  maintain  an  action  of  ejectment 
to  recover  the  possession  of  the  lands  so  admeasured  to  her  for  her 
dower  (in  which  her  right  to  such  dower  may  be  controverted),  and 
upon  recovery,  may  hold  the  same  during  her  natural  life,  subject  to 
the  payment  of  all  taxes  and  charges  accruing  thereon  subsequent  to 
her  ts&ng  possession.(n) 

(%)  2  R.  S.  490;  3  R.  S.  (6th  ed.)  793. 

(0  2  R.  &  490;  3  R.  &  (5th  ed.)  793.  See,  abo^  2  R.  S.  222;  3  R.  &  (5ih  ed.)  3<6; 
Aniey  p.  31. 

(m)  2  R.  S.  490;  3  R.  a  (6th  ed.)  793. 

(n)  2  R.  8.  491;  3  R.  a  (6th  ed.)  793.-  See  Farfu  y.  ffardfif,  4  Bradfl  Ban,  Hep.  16; 
Lammce  agit  Brown,  1  Md.  394 ;  AiUe,  p.  698. 
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OP  THS  COSTS  OP  THE  PBOO^BBINa. 

The  statate,  after  proyiding  for  and  regulating  appeals  in  proceed- 
ings for  the  admeasurement  of  dower,  makes  provision  in  respect  to  the 
costs  of  the  proceeding  as  follows.: 

Sec.  25.  AU  costs  and  expenses  arising  on  any  proceeding  on  such 
application,  shall  be  taxed  bj  the  surrogate  or  a  judge  of  the  court  in 
which  such  proceedings  shall  be  had ;  and  when  such  application  is 
made  in  the  Supreme  Court,  and  also  when  made'  to  a  Surrogate's  or 
County  Court,  and  no  appeal  shall  be  made  firom  the  order  of  confirma- 
tion, the  said  costs  and  expenses  shall  be  paid  equally,  the  one-hidf 
thereof  by  the  widow,  and  the  other  half  by  the  adverse  party. 

Sec.  26.  When  an  appeal  is  entered,  then  such  costs  shall  be  paid  by 
the  party  applying  for  such  admeasurement ;  and  if  the  admeasi^ement 
be  affirmed  on  such  appeal,  the  Supreme  Court,  in  awarding  costs,  shall 
require  the  parly  appealing  to  pay  the  one-half  of  such  costs  and  ex- 
penses before  the  surrogate  or  court,  if  he  have  not  before  paid  the 
same.(o) 

The  order  for  the  confirmation  of  the  report  will  make  provision  for 
the  payment  of  the  costs.    See  Appendix,  No.  182. 


CHAPTER  XX. 

OP  APPEALS  PROM  THE  ORDERS  AND  DECREES  OP  SURROGATES. 

Appeals  may  be  made  firom  the  orders,  decrees,  and  sentences  of  sur- 
rogates, in  all  cases  to  the  Supreme  Court.  Previously  to  the  constitu- 
tion of  1846,  the  Bevised  Statutes  contained  the  following  provision : 

Sec.  104.  Appeals  may  be  made  from  the  orders,  decrees,  and  sen- 
tences of  surrogates,  in  all  cases  to  the  Court  of  Chancery,  except  where 
provision  has  been  nerein  made  for  appeals  to  circuit  judges,  and  ex- 
cept appeals  from  orders  concerning  any  admeasurement  of  dower.(a) 

The  55th  section  of  the  first  title  of  the  sixth  chapter  of  the  second 
part  of  the  Bevised  Statute8(6)  provided  that,  after  any  will  of  real  or 
personal  estate,  or  of  both,  sbau  have  been  proved  before  a  surrogate, 
any  devisee  or  legatee  named  therein,  or  any  heir  or  next  of  kin  to  the 
testator  might,  within  three  months  thereafter,  appeal  to  the  circuit 
judge  of  the  circuit,  from  the  decision  of  the  surrogate,  either  admit- 
ting such  will  to  record  or  probate,  or  refusing  the  same.  The  S5th 
section  of  the  same  title(c)  provided  that  appeals  fi*om  the  decisions  of 
surrogates,  in  cases  where  allegations  were  nled  contesting  a  will  or  its 
validity,(c?)  might  be  made  in  the  manner,  within  the  time,  and  with 
the  effect  prescribed  by  law.  Under  this  provision  it  was  held  that  an 
appeal  fix)m  a  decree  or  sentence  of  a  surrogate  upon  allegations  against 

(i>)3R.S.492;  3  R.  S.  (6Ui  ed.)  194.  (a)2R.a609;  8d«d.'700. 

h)  2  R.U  66;  3d  ed.  130.  (c)  2  R.  &  62 ;  8d  mL  122. 

(d)  2  R.  S.  61;  3  R.  &(6tb  ed.)  142.    See  Ante,  p.  638. 
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a  win,  lay  in  the  first  instance  to  the  circuit  judge.(«)    These  were  the 
only  cases  in  which  provision  was  made  for  appeals  to  circuit  judges. 

The  19th  section  of  the  seventh  title  of  the  eighth  chapter  of  the 
third  part  of  the  Eevised  Statutes(/)  provided  that,  where  the  commis- 
sioners for  the  admeasurement  of  dower  were  appointed  by  a  surrogate, 
the  widow  and  any  heir  or  owner  of  lands  affected  by  the  proceeding 
might,  within  thirty  days  after  the  order  of  confirmation  of  the  report 
of  the  commissioner^  by  the  surrogate,  appeal  &om  such  order  to  the 
Supreme  Court. 

The  third  section  of  the  sixth  article  of  the  constitution  of  this  state, 
adopted  in  1846,  declares  that  there  shall  be  a  Supreme  Court,  having 
general  jurisdiction  in  law  and  equity.  The  eighth  section  of  the  four- 
teenth article  of  the  constitution  abolished  the  office  of  chancellor  from 
and  after  the  first  Monday  of  July,  one  thousand  eight  hundred  and 
forty-seven.  The  seventeenth  section  of  the  act  "in  relation  to  the 
judiciary,"  passed  May  12th,  1847,(17)  provides  that  appeals  may  be 
brought  from  the  decisions,  decrees,  or  orders  of  the  county  judge,  act- 
ing as  surrogate,  or  other  officer  acting  as  such,  in  all  cases  where  ap- 
peals may  now  be  brought  from  surrogates  to  the  chancellor  or  circuit 
judge,  and  that  the  appeals  thereby  authorized  shall  be  brought  to  the 
Supreme  Court  organized  by  the  act.  The  term  other  officer^  used  in 
this  section  of  the  judiciary  act,  includes  the  officer  usually  denominated 
"  surrogate."(A) 

Appeals  now  lie,  therefore,  from  the  orders,  decrees,  and  sentences  of 
county  judges  dieting  as  surrogates,  and  of  surrogates,(t)  in  all  cases  to 
the  Supreme  Court.(y) 

And,  the  appeal  being  given  to  the  Supreme  Court  organized  by  the 
judiciary  ad,  and  that  act,  in  defining  the  duties  of  the  special  terms  of 
the  court,(A)  not  including  appeals  from  the  decrees  of  surrogates,  it 
follows  that  such  appeals  can  be  heard  at  a  general  term  only.  Appeals 
to  the  Supreme  Court  from  all  orders,  decrees,  or  sentences  of  surro- 
gates are,  therefore,  to  be  first  heard  at  the  general  term  of  the  Supreme 
Court(Z) 

It  may  be  remarked,  in  this  place,  that  the  second  part  of  the  "  Code 
of  Procedure,"  relating  to  civil  actions  commenced  in  the  courts  of  this 
state,  does  not  affect  appeals  from  Surrogates'  Courts.(7n) 

(e)  Alston  v.  Jones,  10  Paige,  98.    See,  howeyer,  WHUams  r.  Fitch,  16  Barb,  a  C.  B.  654. 

(/)  2  R.  S.  491 ;  Sd  ed.  685;  3  R  S.  (6th  ed.)  793.  {g)  1  S.  L.  1847,  pp.  319,  324. 

[h)  Watts  agt  Aikin  and  others,  4  How.  Prac.  Rep.  439. 

ft)  See  1  S.  L.  1847,  p.  308 ;  3  R  S.  (5tli  ed.)  388,  sec  13 ;  Anie,  p.  15. 

Is)  See  Watts  agst  Aikin,  4  How.  Prac  Rep.  439. 

The  fifth  edition  of  the  Revised  Statutes  recites  the  above  104th  section  as  follows : 

"  Sec  22.  [Sec.  104.]  Appeals  may  be  made  from  the  orders,  decrees,  and  sentences  of 
surrogates,  in  all  cases  to  the  Supreme  Court,  except  appeals  from  orders  concerning  any 
admeasurement  of  dower,    [As  modified  1847,  cb.  280,  sec  17.]"    See  3  R.  S.  (5th  ed.)  906. 

But  the  19th  section  of  the  statute  "of  proceedings  for  the  admeasurement  of  dower"  is 
given  in  this  edition  (see  3  R  S.,  6th  ed.,  793)  as  contained  in  the  original  Revised  Statutes^ 
and  as  above  quoted,  and  it  is  quite  plain  that  appeals  from  orders  concerning  any  admeas- 
urement of  dower  are  not  excepted  from  the  general  provision  that  appeals  may  be  made 
from  the  orders,  decrees,  and  sentences  of  surrogates,  in  all  cases  to  the  Supreme  Court 

{k)  See  1  a  L.  1847,  p.  326,  sec.  20. 

(0  See  Wever  v.  Marvin,  7  How.  Prac  Rep.  182,  14  Barb.  Sup.  Ct  Rep.  376 ;  WaUs  agt 
Aikin,  4  How.  Prac  Rep.  439. 

(m)  Code,  sec  471.    See,  also^  section  8,  Howard's  Code,  pp.  4,  708. 
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The  Supreme  Conrt  is  authorized  to  prescribe,  by  rule,  the  course  of 
practice  on  appeals  from  the  decrees  or  orders  of  surrogates  in  the  cases 
specified  in  the  statutes.(n^ 

The  following  is  the  rule  of  the  Supreme  Court  made  in  pursuance 
of  this  provision  of  the  statute : 

Bulb  xliv — (77). — Appeals  from  surrogate's  decision^  how  iaJcen. — 
On  the  appeal  to  this  court  from  the  order,  sentence  or  decree  of  a 
Surrogate's  Court,  the  party  appealing  shall  file  a  petition  of  ap- 
peal, addressed  to  this  court,  with  the  clerk  of  the  county  in  which 
the  order,  sentence  or  decree  appealed  from  was  made,  within  fifteen 
days  after  the  appeal  is  entered  in  the  court  below,  or  the  appeal 
shall  be  considered  as  waived ;  and  any  party  interested  in  the  pro- 
ceedings in  the  court  below  may  thereupon  apply  to  this,  court  ex 
park^  to  dismiss  the  appeal  with  costs.  The  petition  of  appeal  shall 
oriefly  state  the  general  nature  of  the  proceedings,  and  of  the  sentence, 
order  or  decree  appealed  from,  and  shall  specify  the  part  or  parts 
thereof  complained  of  as  erroneous ;  except  where  the  wnole  sentence, 
order  or  decree  is  alleged  to  be  erroneous,  in  which  case  it  shall  be 
sufficient  to  state  that  the  same  and  every  part  thereof  is  erroneous. 
And  where  the  appeal  is  from  a  sentence  or  decree,  on  the  settlement 
of  the  accounts  of  an  executor,  administrator,  ot  guardian,  if  the  appel- 
lant wishes  to  review  the  decision  as  to  the  allowance  or  rejection  of 
any  particular  items  of  the  account,  such  items  shall  be  specified  in  the 
petition  of  appeal ;  or  the  allowance  or  disallowance  of  any  such  items 
shall  not  be  considered  a  sufficient  ground  for  reversing'or  modifying 
the  sentence  or  decree  appealed  from.  The  respondent,  in  his  answer 
to  the  petition  of  appeal  in  such  cases,  may  also  specify  any  items  in 
the  account  as  to  which  he  supposes  the  sentence  or  decree  is  errone- 
ous as  against  him,  and  in  favor  of  the  appellant.  And  upon  the 
hearing  of  the  parties  upon  such  appeal,  the  sentence  or  decree  may  be 
modified  as  to  any  such  items,  in  the  same  manner  as  if  a  cross  appeal 
had  been  brought  by  such  respondent  The  appellant  may  have  an 
order  of  course,  that  the  respondent  in  the  petition  of  appeal  answer* 
the  same  within  twenty  days  after  the  service  of  a  copy  of  the  petition 
of  appeal  and  notice  of  the  order,  or  that  the  appellant  be  heard  ex  parte. 
And  where  the  respondent  is  an  adult,  upon  filing  an  affidavit  of  such 
service  upon  the  attorney  of  the  respondent,  if  he  has  appeared  either 
in  this  court,  or  the  court  below  by  an  attorney  of  this  court,  or  upon 
the  surrogate,  if  he  has  not  appeared  by  such  attorney,  and  that  no 
answer  to  the  petition  of  appeal  has  been  received,  the  appellant  may 
have  an  order  of  course  that  the  appeal  be  heard  ex  parte  as  against 
such  respondent.  Where  the  respondent  is  a  minor,  if  he  does  not 
procure  a  guardian  ad  litem  upon  the  appeal  to  be  appointed  within 
twenty  days  after  the  filing  of  the  petition  of  appeal,  the  appellant  may 
apply  to  a  justice  of  this  court  ex  parte^  for  the  appointment  of  such 
guardian.  And  if  the  minor  has  appeared  by  his  guardian  ad  litem  in 
this  court,  the  appellant  may  have  an  order  of  cour^  that  the  guardian 
ad  litem  of  the  respondent  answer  the  petition  of  alppeal  within  twenty 

(n)  2  R.  S.  611 ;  3  R.  S.  (5th  ed.)  907,  sec.  38  [ace.  120]. 
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days  after  servioe  of  a  oopj  thereof  and  notice  of  the  order,  or  that  an 
attachment  iasne*  against  such  guardian.  When  a  petition  of  appeal  is 
filed,  if  it  has  not  been  senred  on  the  adverse  party,  the  respondent 
may  have  an  order  of  conjise,  that  the  appellant  deUyer  a  copy  of  the 
petition  of  app^  to  the  attorney,  or  to  the  guardian  ad  litem  of  the 
respondent,  within  ten  days  after  the  service  of  notice  of  such  order,  or 
that  the  appeal  be  dismia^ ;  and  if  the  same  is  not  delivered  within 
the  time  limited  by  sach  order,  the  respondent^  upon  due  notice  to  the 
adverse  party,  may  ap{>ly  at  a  special  term  to  di£miss  the  appeal  with 
costs.  Upon  the  hearing  of  any  such  appeal  as  is  referred  to  in  this 
rule,  it  shall  be  the  duty  of  the  appellant  to  furnish  the  court  with  a 
copy  of  the  petition  of  appeal,  and  of  the  answer  thereto,  if  an  answer 
has  been  received,  ahd  a  copy  of  the  proceedings  below,  including  a 
copy  of  the  appeal  as  entered. 

^flie  proceeoings  on  bringing  an  appeal  are  conmienped  by  filing 
with  the  surrogate  from  whose  decree  the  appeal  is  taken,  a  written 
appeal.  Such  appeal  should  describe  the  order  or  decree  appealed 
from,  giving  its  date  and  general  character.  Frequently  the  whole 
order  is  copied  into  the  appeal  If  the  whole  order  is  appealed  from, 
it  should  be  so  stated  in  the  appeal ;  if  a  portion  only,  {hen  the  provisions 
deemed  erroneous  should  be  specified.  In  cases  of  appeals  fiK>m  ordera 
or  decrees  admitting  or  refusing  to  admit  wills  to  probate,  the  whole 
decree  is  appealed  from.  Where,  however,  there  is  a  will  and  codicils, 
and  the  decree  grants  or  denies  probate  of  one  or  tiie  other;  or  where 
probate  is  granted  of  part  of  a  will,  and  aS  to  another  part  probate  is 
refused ;  there  may  be  an  appeal  from  a  part  only  of  the  decree.  In 
cases  of  appeals  from  the  decrees  of  surrogates  settling  the  accounts  of 
executors,  administrators  or  guardians,  frequently  a  portion  or  portions 
only  of  the  decree  are  appealed  from.  And  in  other  cases,  whether 
an  appeal  shall  be  taken  CTom  the  whole  or  a  part  only  of  the  decree  of 
the  surrogate,  depends  upon  the  circumstances. 

The  appeal  must  be  filed  with  the  surrogate  within  the  time  limited 
by  the  statute  for  bringing  the  appeal ;  and  if  not  so  filed,  the  right  to 
appeal  is  lost  The  Supreme  Court,  acting  as  an  appellate  court,  has 
no  power  to  enlarge  the  time  to  appeal,  and  can  afford  no  relief  to  the 
appellant.(o) 

No  appeal  is  effectual  until  a  bond  is  filed  with  the  surrogate,  with 
two  sufficient  sureties,  to  be  approved  by  him,  in  the  penalty  of  at 
least  one  hundred  dollars  to  the  adverse  party,  conditioned  substan- 
tially that  the  appellant  will  prosecute  his  appeal  to  effect,  and  will 
pay  all  costs  which  may  be  adjudged  against  him  by  the  Supreme 

(o)  See  Branson  y.  Woref,  3  Paige,  189.  See,  also,  OaXdbwM  t.  fht  Mayor  of  JLlteny,  9 
Paige,  672;  The  Batik  of  Monroe  v.  Widner,  11  Paige,  629. 

Whatever  may  be  thought  of  the  conflicting  oasee  decided  under  the  Code  in  relatioo  to 
the  power  of  the  court  to  allow  an  appeal  to  be  brought  after  the  time  prescribed  bj  the 
statute  for  bringing  the  appeal  had  expired,  all  those  cases  were  decided  with  reference  to 
the  provisious  of  the  second  part  of  the  Code,  which,  as  has  been  seen,  does  not  i^plj  to  ap- 
peals from  Surrogates'  Courts.  And  a  sound  and  authoritatiye  decision  upon  this  questkn 
under  the  provisions  of  the  Code  will,  it  is  believed,  determine  that  the  appellate  court  has 
not  in  any  caso  jurisdiction  to  entertain  an  appeal  afler  the  time  for  appealing  has  expired. 
See  llie  cases  under  the  Code  collected  in  Howard's  Code,  p.  543. 
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CouTt.{p\  The  bond  nsaaily  accompanies  the  written  appeal,  and  is 
filed  at  tne  same  time  with  the  surrogate. 

In  general,  the  appeal,  when  perfected,  suspends  all  proceedings  on 
the  order  appealed  irom  until  the  appeal  is  determined,  or  until  the 
appellate  court  shall  authorize  proceedmgs  th6reon.(jr) 

jSTo  express  notice  of  appeal  is  required  to  be  given  to  the  adverse 

J^arty.  The  filing  of  the  appeal  in  the  office  of  the  surrogate,  and  per- 
ecting  the  same  by  giving  a  bond  in  the  cases  required  by  law,  it  is 
provided  by  statute,(r)  shall  be  deemed  sufficient  notice  of  such  appeal 
to  the  adverse  party,  without  any  other  notice. 

By  the  44th  rule  oi  the  Supreme  Court,  above  recited,  the  party 
appealing  must  file  a  petition  of  appeal,  addressed  to  the  Supreme 
Court,  with  the  clerk  of  the  county  m  which  the  order,  sentence,  or 
decree  appealed  from  was  made,  within  fifteen  days  after  entering  the 
appeal  in  the  court  below,  or  the  appeal  will  be  considered  as  waived ; 
and  any  party  interested  in  the  proceedings  in  the  court  below,  may 
thereupon  apply  to  the  Supreme  Court,  expariej  to  dismiss  the  appeal 
with  costs.  The  rule  then  proceeds  to  prescribe  the  form  of  the  peti- 
tion of  appeal.  The  petition,  together  with  those  things  expressly  re- 
c[uired  by  the  nde,  should  set  forth  the  names  of  the  parties  interested 
in  sustaining  the  order,  decree,  or  sentence  appealed  ^om,  and  should 
make  them  respondents  to  the  appeal,  and  pray  that  they  may  answer 
the  petition.(«)  The  practice  on  compelling  an  answer  to  the  petition 
of  appeal,  on  obtaining  an  order  against  an  adult  respondent  tnat  the 
appeal  be  heard  ex  parte  as  to  him  on  procuring  the  appearance  of  in- 
fant parties,  or  the  appointment  of  guardians  ad  litem  &r  them,  and  on 
compelling  the  aj^pellant  to  serve  on  the  respondents  his  petition  of 
appeal,  is  fully  laid  down  in  the  rule. 

Although,  if  the  appellant  neglect  to  file  his  petition  of  appeal  ad- 
dressed to  the  Supreme  Court  with  the  clerk  of  the  county  within  fif- 
teen days  after  he  has  entered  the  appeal  with  the  surrogate,  by  filing 
the  appeal  and  giving  a  bond  as  required  by  the  statute,  the  appeal  is 
to  be  considered  as  waived ;  this  is  not  such  a  waiver  as  to  deprive  the 
Supreme  Court  of  all  jurisdiodoin  over  the  case,  and  to  authorize  the 
surrogate  to  proceed  as  if  no  appeal  had  ever  been  entered;  but  it  is 
such  a  waiver  as  to  enable  the  Supreme  Court  to  declare  the  appeal 
deserted,  and  to  direct  the  surrogate  to  proceed,  notwithstanding  the 
appeal  which  has  been  entered  in  his  office.  If  the  appeal  is  deserted 
by  the  neglect  of  the  appellant  to  file  his  petition  of  appeal  in  the  Su- 
preme Court  within  the  time  prescribed  by  the  rule,  or  if  any  person 
who  would  have  been  entitled  to  proceed  on  the  sentence  or  order  ap- 
pealed from,  if  such  appeal  had  not  been  entered,  is  not  made  a  party 
to  such  petition  of  appeal,  by  the  usual  prayer  that  he  may  answer  the 
same,  the  party  whose  proceedings  are  stayed,  must  apply  to  the  Su- 
preme Court  for  leave  to  proceed  before  the  surrogate  notwithstanding 
the  appeal.(Q 

(p)  See  2  R.  SL  610;  3  R.  a  (6th  ed.)  906,  aea  Sf  [sec.  108]. 

^)  See2R.a610;  3  R.  S.  (6th  ed.)  906.    See  JEOcftf  v.  J7»c^,  13  Barb.  8up.  Gt  R.  332; 
i/rfrOj  p.  162. 

2  B.  a  611 ;  3  B.  a  (6th  ed.)  907,  sec.  36  [sec.  117].    See  if^fira,  pp.  763-4. 

See  KeOeU  y.  RcUhl>uin^  4  Paige,  102.  (Q  See  Balaty  r.  Van  Amrvnge^  4  id.  279. 
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Where  an  appeal  is  taken  from  an  order  of  tlie  surrogate,  and  the 
petition  of  appeal  is  filed  within  the  time  prescribed  by  the  rules  of 
the  conrt  (fifteen  dajs),  an  application  to  the  cour(  under  the  rale  to 
dismiss  the  appeal,  by  a  party  whose  interest  is  affected  by  the  appeal, 
but  who  has  not  been  made  a  party  to  the  petition  of  appeal,  must  be 
made  upon  notice.  The  will  authorizes  an  ex  parte  application  to  be 
made  to  dismiss,  only  where  the  petition  of  appeal  has  not  been  filed 
in  time — not  where  some  of  the  proper  parties  have  been  omitted  in  the 
petition.(t^) 

Formerly,  the  appellant  was  reqmred  to  cause  a  transcript  of  all  the 
proceedings  before  the  surrogate  to  be  made,  authenticated,  and  returned 
to  the  appellate  court  within  twenty  days  from  the  time  of  entering  the 
appeal  below,  or  the  appellate  court  might  diflmifs  the  appeal  unless 
further  time  was  allowed  for  the  return  of  the  tra2iscript.(t?)  And  now, 
the  appellant  is  required  to  furnish  the  court,  upon  the  hearing  of  the 
appeal,  with  a  copy  of  the  petition  of  appeal,  and  of  the  answer  thereto, 
if  an  answer  has  l)een  received,  and  a  copy  of  the  proceedings  below, 
including  a  copy  of  the  appeal  as  entered.(tc;) 

It  is  the  duty  of  the  surrogate,  when  an  appeal  is  filed,  to  make  a 
return  to  the  appeal  as  soon  as  practicable.  In  strictness,  the  trans- 
cript should  be  filed  in  the  appellate  court,  before  the  respondent  will 
be  compelled  to  answer  the  petition  of  appeal.  The  mode  of  compelling 
the  surrogate  to  famish  the  transcript,  or  to  correct  any  omissions  or 
imperfections  therein,  must  be  by  order,  and  by  attachment  for  disobe- 
dience thereto,  in  conformity  to  the  practice  of  the  Supreme  Court  in 
equity  in  similar  cases.(x) 

Where  a  surrogate's  return  upon  an  appeal  assumes  to  state  what  the 
facts  are  in  regard  to  a  claim  against  the  estate  of  a  decedent,  without 
stating  what  the  evidence  of  those  &ct3  was,  the  court  will  presume  that 
such  facts  were  legally  ascertained  by  the  surrogate  upon  sufficient 
evidence.  If  the  fact  is  othenvise,  the  respondent  may  compel  a  farther 
return  from  the  surrogate,  showing  whether  any  and,  if  any,  what  evi- 
dence was  given  in  support  of  the  clainL(y) 

The  appeal  is  to  be  brought  on  for  argument  before  the  general  term, 
upon  a  notice  of  at  least  eight  days.(2)  A  note  of  issue  must  be  filed 
with  the  clerk  of  the  Supreme  Court  in  the  county,  eight  days  before 
the  commencement  of  the  court  at  which  the  appeal  is  noticed.(a)    The 


(u)  Suffem  agst  Lawrmcey  4  How.  Prae.  Rep.  29. 
(v)  Rules  of  the  Court  of  Chancery,  Rule  118. 
(w)  Supreme  Court  Rules,  Rule  44. 


Upon  an  appeal  being  perfected  fh)m  the  decision  of  a  surrogate,  admitting  or  refiising  to 
admit  a  will  to  probate  or  record,  as  will  presently  appear,  the  surrogate  is  by  the  statute 
required,  upon  being  paid  the  fees  aUow^  by  law  for  the  service,  immediately  to  transmit 
to  the  Supreme  Court  ^formerly  to  the  circuit  judge)  a  copy  of  the  appeal  and  copies  of  the 
will  and  of  idl  papers,  documents,  and  testimony  produced  before  him  in  relation  to  the  sub- 
ject of  the  appeal,  duly  certified  by  him  under  his  seal  of  office,  with  a  statement  of  the 
decision  made  by  him,  and  the  reasons  of  such  decision,  if  required.  See  2  R.  S.  608 ;  3  R. 
8.  (5th  ed.)  906. 

(x)  See  Gardner  and  others  agst  Brown  and  others^  6  How.  Prac.  Rep.  361 ;  Baisey  r. 
Van  Amringe^  4  Paige,  279. 

(y)  Kiiby  v.  Carpenter,  7  Barb.  Sup.  Ot.  Rep.  3T3. 

(z)  Supreme  Court  Rules,  Rule  39. 

(a)  Supreme  Court  Rules,  Rule  41. 


f 


ADMITTING  OR  REFUSING  TO  ADMIT  WILLS  TO  PROBATE.  741 

date  of  the  issue  will,  it  is  believed,  be  the  day  of  the  filing  of  the  sur- 
rogate's transcriot  with  the  clerk  of  the  Supreme  Court.(6) 

Appeals  which  prevent  the  issuing  of  letters  testamentary  or  of  gen- 
eral administration  have  a  preference  for  hearing,  in  the  Court  of  Ap- 
peals and  in  the  Supreme  Court,  over  all  actions  except  criminal  cases, 
and  may  be  moved  out  of  their  order  accordingly.(c) 

Conformably  with  the  practice  in  similar  cases,  the  appellant  must 
cause  the  petition  of  appeal,  the  answer  thereto  if  any,  and  a  copy  of 
the  surrogate's  transcript  of  the  proceedings  in  the  court  below,  includ- 
ing a  copy  of  the  appeal  as  entered,  to  be  printed.  Three  of  the  printed 
copies  of  the  papers  must  be  served,  at  least  eight  days  before  the  com- 
mencement  of  tne  term,  on  the  attorneys  for  the  respondents.  At  the 
commencement  of  the  argument,  the  appellant  must  furnish  a  printed 
copy  of  the  papers  to  each  of  the  judges,  together  with  a  printed  copy 
of  the  points  on  which  he  intends  to  rely,  witn  a  reference  to  the  author- 
ities which  he  intends  to  cite.  And  at  the  commencement  of  the  argu- 
ment, each  party  must  serve  upon  his  adversary  a  printed  copy  of  his 
{)oints  and  authorities  on  which  he  intends  to  rely.  In  case  the  appel- 
ant neglects  so  to  furnish  to  the  adverse  party  the  three  printed  copies 
of  the  papers,  the  latter  will  be  entitled  to  move,  on  affidavit  and  notice 
of  motion,  for  the  earliest  practicable  day  in  term  for  hearing  non-enu- 
merated motions,  that  the  appeal  be  stricKen  from  the  calendar  (which- 
ever party  may  have  noticed  it  for  argument),  and  that  judgment  be 
rendered  in  hia  favor.(c?) 

On  an  appeal,  when  the  relief  sought  is  the  reversal  of  the  judgment 
or  decree,  and  a  new  trial  before  the  same  tribunal  or  any  other,  the 
court  is  to  take  into  consideration  all  the  testimony  given  by  the  unsuc- 
cessful party  which  was  admitted,  even  erroneously,  and  on  which  the 
court  below  acted  in  making  up  its  judgment ;  for  the  plain  reason 
that,  had  the  evidence  been  excluded,  the  party  might  have  resorted  to 
other  proof.(c)  Whether  the  witnesses  of  either  of  the  parties  shall  be 
rejected  as  unworthy  of  credit,  or  not,  is  a  matter  within  the  discretion 
and  sound  judgment  of  the  surrogate,  and  after  he  has  decided  in  favor 
of  their  credibility,  the  Supreme  Court,  on  appeal,  wiU  not  reverse  his 
decision  on  the  ground  of  his  misjudgment  in  that  particular,  unless  his 
error  is  undoubted  and  palpable.(/) 

The  effect  of  the  appeal  is  to  transfer  the  entire  case,  not  merely  for 
review,  but  also,  if  deemed  proper,  for  trial ;  and  it  is  competent  for 
the  appellate  court  to  hear  further  testimony  on  the  old  or  on  new  alle- 
gations.(^) 

So,  likewise,  the  appellate  court  may  not  only  affirm  or  reverse  the 
judgment  below,  but  may  modify  it  or  make  an  entirely  new  decree, 
in  accordance  with  its  own  views  of  the  justice  of  the  case.(A) 

{b)  Anon.,  2  Code  Reporter,  41.  An  appeal  from  an  order  of  a  anrrogate  appointing  an 
administrator,  is  a  calendar  cause.    JBrockway  v.  Jeweti,  16  Barb.  Sup.  Ct.  Rep.  690. 

(c)  S.  L.  1860,  ch.  167,  p.  270.  (d)  See  Supreme  Court  Rules,  Rule  43. 

(e)  SianUm  v.  WeiherwaXj  16  Barb.  Sup.  Gt  Rep.  269,  261. 

(/)  Mead  y.  Mead,  18  Barb.  S.  C.  R.  678.    See,  also,  Delapkme  v.  Lawrence,  3  Oomst  301. 

Ig)  See  Clayton  y.  Warddl,  2  Bradf.  Surr.  Rep.  1,  6,  and  cases  and  authorities  cited. 
CavjoUt^s  Appeal,  9  Abbott  Prac.  Rep.  393. 

(h)  See  Claytbn  y.  Wardell,  supra.    And  see  Mead  y.  Mead,  11  Barb.  Sup.  Ct.  Rep.  661. 
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And  the  }rifizayssA  of  the  a^ypdlale  eoort  is  oondiKTe  xqna  die 
rogate,  acd  J:e  has  not  authority  to  reeerre  foitiMr  proofr  on  aaj  poioit 
determined  bjr  the  appellate  oooit/t) 

OF  AFFBALB  fO  THB  OOCBT  OF  JLFFKAL5. 

The  Court  of  Appeals  has  jorisdictioa  to  leriew,  upon  appeal,  the 
act^ial  detennination  of  the  Supreme  Conrt  npoa  an  appeal  from  an 
order,  sentence,  or  decree  of  a  surrogate.//) 

It  may  be  observed  that  an  app^  to  the  Court  of  Appeals  from  a 

judgment  of  the  Supreme  Court,  rererang  an  order  of  a  surrogate,  with 

costs,  is  premature,  if  brought  before  the  amount  of  costs  is  asoertained 

and  the  judgment  roll  on  appeal  is  filed ;  whether  a  stay  of  proceedings 

is  sought  or  not,{i) 

With  respect  to  what  diall  constitute  such  an  actual  determination 
by  the  Supreme  Court  as  to  enable  the  party  dissatisfied  to  bring  an 
appeal  to  the  Court  of  Appeals,  it  has  been  determined  that,  where  the 
Supreme  Court  on  appeal  reverses  the  judgment  or  decree  of  a  subor- 
dinate court,  an  appeal  wiO  lie  under  the  Cbde  to  the  Court  of  Appeals, 
although  further  proceedings  are  directed  to  be  had  in  the  court  in 
which  the  suit  or  proceeding  originated.  Thus^  where  a  surrogate  dis- 
missed a  Droceeding  instituted  before  him  to  bring  executors  to  account, 
and  the  Supreme  (>>urt,  on  appeal,  reversed  his  decree  with  costs,  and 
directed  him  to  proceed  with  tne  account^  an  appeal  firom  the  judgment 
of  the  Supreme  Court  to  the  Court  of  Appeals  was  entertainecL(7) 

So,  an  order  of  the  Supreme  Court  reversing  a  final  decree  of  a  sur- 
rogate in  a  proceeding  for  an  account,  and  directing  the  proceedings  to 
be  remitted  to  the  surrogate  with  instructions,  &c.,  is  an  order  from 
which  an  appeal  will  lay  to  the  Court  of  Appeals.(m) 

But  a  judgment  of  the  Supreme  Court  amrming  an  order  of  the  sur- 
rogate denying  a  motion  for  leave  to  discontinue  proceedings  of  account- 
ing in  the  matter  of  a  guardian,  and  directing  that  the  proo&  be  closed, 
is  not  an  order  or  judgment  from  which  an  appeal  will  lie  to  the  Court 
of  Appeals,  because  the  surrogate's  order  affirmed  in  the  Supreme  Court 
is  not  a  final  order.(n) 

OF  THB  OOSTS  OF  AFPBAL3. 

Appeals  to  the  Supreme  Court  from  the  decrees  or  orders  of  surro- 
gates, are  left  to  be  governed  by  the  law  in  force  previous  to  the  Code 
of  Procedure,  as  well  in  respect  to  costs  and  fees,  as  in  other  particu- 
lars.((?)     The  statute  in  force  previous  to  the  Code  provided  as  follows : 

Sec.  42.  [Sec.  85.]  Upon  appeals  from  Surrogates' Courts  to  the  Court 

(0  See  Clayton  r.WardeH  mpra,  (fl  Bee  Code  of  Fiooednre^  see.  11. 

tk)  McMahon  y.  Harrison,  5  How.  Prac  Bep.  360. 

u)  Messerve  y.  Sutton^  3  Comst.  546. 

(m)  Wagener  v.  BeUey,  4  How.  Pnic  Rep.  195  j  2  Code  Reporter,  130. 

(n)  JbmpMruf  t.  SmtHee,  1  How.  Prac.  Rep.  194. 

(o)  Brockway  y.  Jewettf  16  Barb.  Sup.  Ot  Rep.  690;  Sherman  y.  Yowigs,  6  How.  Prac. 
Rep.  318.  CoBtfl  OD  appeals  fW)m  the  decrees  or  sentences  of  sarrogates,  admittiiig  or  revi- 
sing to  admit  wills  to  probate  or  record  are,  as  will  presently  appear,  ezpresslj  regulated  by 
statute.  See  2  R.  S  67 ;  3  R.  S.  (5th  ed.)  151 ;  2  R.  S.  608 ;  3  R.  &  (5th  ed.)  965 ;  Infra, 
pp.  746-6,  749 ;   Van  PeU  v.  Van  FeU,  16  How.  Prac.  Rep.  299. 
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of  Chancery,  and  upon  appeals  from  the  Court  of  Chancery  to  the  court 
for  the  correction  of  errors,  costs  shall  be  paid  by  the  appellant  or 
respondent,  as  shall  be  directed  by  the  court  to  which  the  appeal  is 
made ;  and  upon  aflanning  any  decree,  or  upon  the  appeal  being  dk- 
continued  or  quashed,  the  court  may,  in  its  discretion,  award  damages 
for  the  delay  and  vexation  caused  by  such  appeal.^}) 

The  Supreme  Court,  therefore,  has  the  power  to  award  costs  a^nst 
either  party ;  and  the  costs  are  to  be  regulated  by  the  fee-bill  applicable 
to  the  former  Court  of  Chancery.(5')  The  items  of  the  fee-bill  of  the 
Court  of  Chancery,  applicable  to  appeals  from  the  orders  or  decrees  of 
surrogates  to  the  Supreme  Court,  together  with  the  twentieth  section  of 
the  statute  relating  to  disbursements,  will  be  found  in  the  Appendix  to 
this  volume. 

It  should  be  observed  that  it  is  erroneous  to  charge  for  printed  copies 
of  the  case  and  points  furnished  the  court,  and  served  upon  the  oppo- 
site party  on  appeal,  by  the  folio.  The  rule  of  the  court  requiring  the 
papers  which  are  to  be  used  at  a  ^jieral  term  in  calendar  causes  to  be 
printed,  renders  the  expense  of  printing  a  necessary  disbursement  with- 
in the  provision  of  the  Bevised  Statutes  relating  to  solicitors'  charges 
for  disbursements,(r)  and  the  party  is  confined  to  that  mode  of  compen- 
sation.(5) 

The  costs  on  an  appeal  may  be  taxed  by  any  justice  of  the  Supreme 
Court,  at  any  place  within  this  state.  Ana  the  application  to  have  them 
taxed  is  not  an  application  for  an  order,  within  the  meaning  of  section 
401  of  the  Code,  it  is  not  therefore  a  motion ;  and  may  be  made  with- 
out the  limits  specified  in  that  section.(^) 

It  may  be  added  that  inasmuch  as,  where  the  surrogate  has  not  juris- 
diction of  the  subject  matter  of  the  suit  or  proceeding  before  him,  no 
assent  or  submission  of  the  parties  can  give  nim  such  jurisdiction  ]{t)  so, 
where  the  objection  to  the  jurisdiction  is  not  taken  before  the  surrogate, 
but  is  made  for  thejfirst  time  in  the  appellate  court^  the  appellant  will 
not  be  allowed  costs  upon  the  reversal  of  the  sentence  or  decree  of  the 
surrogate,  unless  the  same  is  found  to  be  erroneous  upon  the  merits 
also.(t^) 

The  provisions  of  the  Code  regulating  appeals  to  the  Court  of  Ap- 
peals, are  contained  in  the  second  part  of  that  statute,  and,  therefore, 
do  not  affect  appeals  from  Surrogates'  Courts ;  but,  the  appeal  to  the 
Court  of  Appeals  being  an  appeal  from  an  actual  determination  of  the 
Supreme  Court,  and  appeals  from  the  Supreme  Court  to  the  Court 
of  Appeals  being  regulated  by  the  Code,  the  costs  of  an  appeal  fit>m  a 
decree  of  the  Supreme  Court  upon  an  appeal  from  an  order  or  decree 
of  a  surrogate,  are  the  costs  prescribed  by  the  Code  on  appeals  from  the 
Supreme  Court  to  the  Court  of  Appeals.(v) 

The  practice  on  an  appeal  from  a  decree  of  a  surrogate  having  thus 

(p)  2  B.  S.  618;  3rd  ed.  709. 

(q)  See  Code  of  Prooedure,  mo.  471 ;  Anie^  p.  736 ;  Brockway  r.  JeweU,  16  Barb.  Sajk  Ot 
Bep.  590 ;  Sherman  r.  Youngs,  6  How.  Prac.  Rep.  318. 

(r)  2  R.  8.  633-4;  3rd  ed.  727,  sec.  31  [sec..  26];  Appendix. 

(s)  Brockway  v.  JeweU^  10  Barb.  Sup.  Ct.  R.  590.  (0  See  atUe,  p.  8. 

(ti)  Ddkin  y.  Deming^  6  Paige,  95.  (v)  See  Code,  part  2,  title  10. 
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been  described,  the  provisions  of  the  statutes,  some  of  which  have 
.  already  been  adverted  to,  regulating  appeals  from  the  orders,  sentences 
or  decrees  of  surrogates,  as  well  in  particular  cases  as  in  general,  remain 
to  be  considered.  Appeals  from  the  sentences  or  decrees  of  surrogates, 
.  admitting  or  refusing  to  admit  wills  to  probate  or  record,  or  revoking 
or  refusing  to  revoke  probates  on  allegations,  will  most  conveniently 
be  first  treated  of;  appeals  in  other  cases  will  then  be  discussed. 

OF  APPEALS  FROM  DECREES  OF  SURROGATES  ADMITTING  OB  REFUSING 

TO  ADMIT  WILI5  TO  PROBATE  OR  RECORD. 

Sec.  71.  [Sec.  55.]  After  any  will  of  real  or  personal  estate,  or  of 
both,  shall  have  been  proved  tlefore  a  surrogate,  any  devisee  or  legatee 
named  therein,  or  any  heir  or  next  of  kin  to  the  testator,  may,  within 
three  months  thereafter,  appeal  to  the  Supreme  Court  from  the  decision 
of  the  surrogate,  either  adinitting  such  will  to  record  or  probate,  or  re- 
fusing the  same ;  and  upon  such  appeal  being  filed  with  the  surrogate, 
it  shall  stay  the  recording  or  the  probate  of  such  will  until  it  be  deter- 
mined.{w) 

Sec.  72.  [Sec.  56.]  The  party  filing  such  appeal  shall  at  the  same 
time  execute  and  file  with  the  surrogate,  a  bond  in  the  penalty  of  one 
hundred  dollars,  to  the  people  of  this  state,  with  such  sureties  as  the 
surrogate  shall  approve,  conditioned  for  the  dilligent  prosecution  of 
such  appeal,  and  lor  the  p£^ment  of  such  costs  as  shall  be  taxed  against 
him,  in  the  event  of  his  milure  to  obtain  a  reversal  of  the  decision  so 
appealed  from.  No  appeal  shall  be  deemed  valid,  until  such  bond  be 
fiJed.(a:) 

Sec.  78.  [Sec.  57.]  If  it  appear  to  the  Supreme  Court  that  the  decis- 
ion of  the  surrogate  was  erroneous,  he  may,  by  order,  reverse  such 
decision ;  and,  if  such  reversal  be  founded  upon  a  question  of  fact,  shall 
direct  a  feigned  issue  to  be  made  up,  to  try  the  questions  arising  upon 
the  application  to  prove  such  will,  and  shall  direct  the  same  to  be  tried 
at  the  next  circuit  court,  to  be  held  in  the  county  where  the  surrogate's 
decision  was  made.(y) 

Sec.  74.  [Sec.  58.]  Such  issue  shall  be  made  up  and  tried  in  the 
same  manner  as  issues  awarded  by  the  Court  of  Chancery ;  but  a  new- 
trial  of  such  issue  may  be  granted  by  the  Supreme  Court,  in  the  same 
manner  as  if  it  had  been  formed  in  a  suit  originally  commenced  in 
such  court. 

Sec.  75.  [Sec.  59.]  The  final  determination  of  such  issue  shall  be 
conclusive  as  to  the  fects  therein  controverted,  in  respect  to  wills  of 
personal  estate  only,  upon  tho  parties  to  the  proceedings ;  if  such  de- 
termination be  in  favor  of  the  validity  of  such  will,  either  of  real  or 
personal  estate,  or  in  favor  of  the  sufficiency  of  the  proof  thereof,  the 
surrogate,  to  whom  such  determination  shall  be  certified,  shall  record 
such  will,  or  admit  the  same  to  probate,  as  the  case  may  be. 

Sec.  76.  [Sec.  60.]  If  such  determination  be  against  the  validity  of 
such  will,  or  against  the  competency  of  the  proof  thereof,  the  surrogate 

(to)  2  R.  S.  66;  3  R.  S.  (6th  ed.)  160;  S.  L.  184V,  ch.  280,  sec.  It. 
(a)  2  R.  S.  66;  3  R.  S.  (6th  ed.)  160;  S.  L.  J830,  ch.  320,  sec.  16. 
(y)  2  R.  a  66;  3  R.  S.  (6th  ed.)  151 ;  S.  L.  1847,  ch.  280,  sec.  17. 
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shall  anmil  and  revoke  the  record  or  probate  thereof,  if  any  shall  have 
been  made. 

Sec.  77.  [Sec.  61.]  The  coBts  and  expenses  of  making  up  an  issue, 
and  of  the  trial  thereon,  and  all  subsequent  costs  thereon,  shall  be  paid 
by  the  party  appealing,  in  case  of  his  failure  to  impeach  the  validity  or 
execution  of  the  will.  Such  costs  and  expenses  may  be  collected  in  a 
suit  upon  the  bond  herein  directed  to  be  given,  which  shall  be  prose- 
cuted for  that  purpase  whenever  directed  by  the  surrogate. 

Sec.  78.  [Sec.  62.]  If  the  appellant  succeed  in  impeaching  the  valid- 
ity or  execution  of  the  will,  the  party  who  shall  have  maintained  such 
validity  or  execution,  may  be  required,  by  the  surrogate,  to  pay  the 
costs  and  expenses  of  the  proceedings,  either  personally  or  out  of  the 
property  of  the  deceased ;  and  such  payment  may  be  enforced  by  pro- 
cess of  attachment.(z) 

Sec.  18.  [Sec.  90.]  Appeals  from  the  decisions  of  surrogates,  by 
which  any  will  of  real  estate  shall  have  been  admitted  to  record,  or 
any  will  of  personal  estate  shall  have  been  admitted  to  probate,  or  by 
which  any  such  will  shall  be  refused  to  be  admitted  to  record,  or  pro- 
bate, to  the  Supreme  Court,  shall  be  made  within  three  months  after 
such  decision  made  and  entered,  in  the  manner  and  with  the  security 
specified  in  the  first  title  of  the  sixth  chapter  of  the  second  part  of  the 
Eevised  Statutes.  ^ 

Sec.  14.  [Sec.  91.]  Upon  such  appeal  being  perfected,  and  upon  the 
surrogate  being  paid  the  fees  allowed  by  law  for  the  service  herein  re- 
quired, he  shall  inamediately  transmit  to  the  Supreme  Court  a  copy  of 
such  appeal,  and  copies  of  the  will,  and  of  all  papers,  documents  and 
testimony  produced  before  him  in  relation  to  the  subject  of  the  appeal, 
duly  certified  by  him,  under  his  seal  of  office,  with  a  statement  of  the 
decision  made  by  him,  and  the  reasons  of  such  decision,  if  required. 

Sec.  15.  [Sec.  92.]  The  Supreme  Court  to  whom  an  appeal  shall 
have  been  made,  upon  due  proof  thereof,  and  of  the  unreasonable  neg- 
lect of  a  surrogate  to  transmit  the  same  with  the  copies  herein  directed, 
after  having  been  paid  or  tendered  his  fees,  may  enforce  such  return 
by  attachment,  in  the  same  manner  and  with  the  like  effect  as  in  case 
of  a  witness  refusing  to  obey  a  subpoena  to  attend  any  circuit  court. 

Sec.  16.  [Sec.  93.]  Upon  such  appeal  and  copies  beinff  received  by 
the  Supreme  Court,  it  shall  appoint  a  day  and  place  for  the  hearing  of 
the  parties.  Such  time  shall  oe  at  least  twenty  days,  and  not  more 
than  three  months,  from  the  time  of  appointing  the  same. 

Sec.  17.  [Sec.  94.]  Fourteen  days'  notice  of  the  time  and  place  so 
appointed,  shall  be  given  by  the  appellant  to  the  parties  who  appeared 
before  the  surrogate  in  opposition  to  such  appellant,  by  serving  such 
notice  on  them  personally,  if  they  can  be  found ;  and  if  they  cannot 
be  found,  by  leaving  the  same  at  their  places  of  residence  respectively, 
with  some  proper  person. 

Sec.  18.  [Sec.  95.]  At  the  time  and  place  appointed,  and  at  such 
other  times  as  the  matter  shall  be  adjourned  to,  the  Supreme  Court 
shall  proceed  to  hear  the  allegations  of  the  parties,  upon  the  proo& 

(z)  2  B.  8.  6*7 ;  3  B.  S.  (6th  ed)  151. 
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submitted  by  them  to  the  surrogate,  and  shall  affirm  or  leverse  the  de- 
cision of  the  surrogate,  as  shall  be  just. 

Sec.  19.  [Sec.  96.]  If  the  decision  be  affirmed,  the  Supreme  Court 
shall  award  costs  to  be  paid  by  the  party  appealing,  either  personally 
or  out  of  the  estate  of  the  deceased,  as  he  shall  direct  If  the  decision 
be  reversed  upon  a  question  of  law,  costs  shall  in  like  manner  be 
awarded  against  the  party  maintaining  the  decision  of  the  surrogate, 
either  personally  or  out  of  the  estate  of  the  deceased.(a) 

Sec.  20.  [Sec.  97.]  Such  affirmance,  or  such  reversal  upon  a  question 
of  law,  shall  be  certified  to  the  surrogate  whose  decision  was  appealed 
from  by  the  Supreme  Court,  with  the  award  of  costs  made  by  the  court,  and 
the  copies  of  papers  sent  to  the  Supreme  Court,  shall  be  by  the  court  re- 
turned to  the  surrogate.  Such  surrogate  shall  enforce  the  payment  of  the 
costs  so  awarded,  in  the  same  manner  as  if  such  award  had  been  made  by 
him ;  and  shall  proceed  upon  such  affirmance  or  reversal,  as  directed  in 
the  first  title  of  me  sixth  chapter  of  the  second  part  of  the  Bevised  Stat- 
utes, unless  such  reversal  or  affirmance  be  appealed  fix)m,  as  hereinafier 
provided.(J) 

Sec.  21.  [Sec.  98.]  K  the  Supreme  Court  shall  reverse  the  deci^on 
of  the  'Surrogate  upon  a  question  of  hctj  an  issue  shall  be  made  up, 
tried  and  determined,  as  prescribed  in  the  said  first  title  of  the  said 
sixth  chapter;  and  upon  the  final  determination  thereof  being  certified 
to  the  surrogate  whose  decision  shall  have  been  appealed  from,  he  shall 
proceed  in  we  manner  directed  in  the  said  chapter.(c) 

[For  form  of  an  appeal  from  a  decree  of  a  surrogate  admitting  a  will 
to  probate,  and  form  of  the  bond  on  appeal,  see  Appendix,  No.  138.] 

A  will  is  nearly  always  recorded,  and  probate  tnereof  granted,  im- 
mediately upon  the  entry  of  the  decree  of  the  surrogate  admitting  the 
will  to  probate  and  record.  No  interval  occurs,  to  enable  the  stay  of  the 
recording  or  the  probate  of  the  will,  until  the  appeal  is  determined  pro- 
vided by  the  above  65th  section  of  the  statute  to  operate.  And  as 
three  months  are  allowed  after  the  will  has  been  proved,  within  which 
the  appeal  may  be  brought,  ample  time  is  expressly  given  for  record- 
ing the  will  and  granting  probate,  before  the  appeal  is  taken.  Where 
the  will  has  been  actually  recorded,  and  probate  issued  before  the  ap- 
peal, the  question  arises  as  to  the  effect  of  the  appeal  upon  the  powers 
and  proceedings  of  the  executors.  This  question  was  examined  oy  the 
late  David  B.  Ogden,  then  surrogate  of  the  county  of  New  York,  in 

(a)  2  B.  S.  608;  3  R.  a  (6th  ed.)  905. 

(h)  2  R.  S.  609 ;  8  R.  &  (6th  ed.)  905.  The  appeal  fW)m  Bach  rerenal  or  alBnnanoe  m 
prorided  for  bj  aectUm  100  of  the  atatate  recited  in  note  (e),  infra.  There  doea  not  appeer 
to  have  been  any  provision  for  an  appeal. 

(c)  2  R.  S  609 ;  8  R.  S.  (5th  ed.)  906.  The  Bectiona  of  the  statutes  above  recited  are  the 
flections  which  formerly  regulated  appeals  to  circuit  judges  from  the  decrees  of  sairogates 
admitting  or  refusing  to  admit  wills  to  probate  or  record,  modified  oonformaUj,  as  it  has 
been  considered,  to  ti^e  provisions  of  the  constitution  of  1846|  and  the  judiciary  act  of  1847, 
by  the  substitution  of  the  Supreme  Court  in  the  place  of  the  circuit  judge.  By  section  100 
of  the  statute  an  appeal  formerly  lay  from  the  decision  of  the  circuit  judge  upon  the  appeal 
from  the  surrogate  when  no  feigned  issue  had  been  awarded  within  one  month  from  the 
time  the  decision  had  been  certified  to  the  surrogate  and  entered  in  his  office.  See  2  R.  & 
609 ;  2  R.  S.  (3rd  ed.)  700.  By  the  construction  given  to  the  judiciary  act,  and  the  practice 
under  it,  this  appeal  is  abolished,  although  it  may  be  doubted  whether  such  was  the  inten- 
tion of  the  legislature. 


the  case  of  The  estaie  o/Dord(kea  Brimskerhoff,  deceased,  and  he  arriTed 
at  the  conclusion  that  the  ae*  of  the  executrixes  pending  the  appeal 
nnder  the  will,  which  had  been  recorded,  and  letters  testamentary  of 
which  had  heen  issued  before  the  appeal,  were  valid.  In  that  case  the 
letters  teBtamentan^  to  the  exeoutrizee  were  granted  on  Ihe  eleventh  of 
JanoaiT,  1883.  The  appeal  &om  the  order  of  the  sarrogate  admitting 
the  will  to  probate,  was  filed  on  the  4th  of  February,  1835.  Whilst  the 
appeal  was  pending,  the  executrixes  had  acted  under  the  will,  and  had 
paid  moneys,  pursuant  to  the  directdoos  of  the  supposed  will,  to  lega- 
tees. The  decree  of  the  smrogate,  admitting  the  will  to  probate,  was 
subsequently  reversed.  The  question  wae  aa  to  the  validity  of  those 
pajrments,  and  the  surrogate,  alter  quoting  the  above  66th  eection  of 
the  statute,  pronounces  his  opinion  aa  follows : 

"  It  is  not  easy  to  say  what  is  the  true  oonstruotion  of  this  section 
of  the  statute,  which  is  inarta£cially  drawn.  It  gives  an  appeal  afier 
any  vnll  is  proved,  and  then  eays  that  the  apped  may  be  filed,  whether 
the  will  is  proved  or  not^  and  it  declares  that,  such  appeal  being  filed 
with  the  surrogate,  it  shall  stay  the  recording  or  probate  of  the  will, 
until  the  appeal  be  determined.  But  it  contams  no  provisions  as  to  its 
staying  any  other  proceeding  than  the  recording  and  the  probate  of  the 
will.  As  in  this  case  the  will  had  been  recorded  and  probate  eranted 
before  the  appeal  was  filed,  it  could  not  operate  aa  a  stay  upon  them. 

"  It  is  therefore  manifest  that  the  legislature  contemplated  that  this 
appeal  was  to  be  filed  before  the  will  was  recorded  or  probate  granted. 
That  this  was  the  understanding  of  the  legislature,  will  also  appear 
from  the  59th  section  of  the  statute  on  the  same  page,  by  which  it  is  de- 
clared that,  if  the  mnmit  judge  shall  decide  '  in  fevor  of  the  validity  of 
such  will,  either  of  real  or  personal  estate,  or  in  fevor  of  the  sufficiency 
of  the  proo&  thereof  the  surrogate  to  whom  such  determination  sh^l 
be  certified,  shall  record  such  vml,  or  admit  the  same  to  probate,  as  the 
case  may  he.'  It  vas  surely  not  the  intention  of  the  legislature  that 
the  will  should  be  recorded  a  seccnd  time,  and  they  must  therefore 
have  supposed  that  the  appeal  was  to  be  filed  before  the  will  was 
recordea 

"The  next  section  (60)  declares  that  if  such  determination  be  against 
the  vahdity  of  such  will,  or  against  the  oompetenov  of  the  proof  there- 
of^ the  surrc^te  shall  annid  and  revoke  the  record  or  probate  thereof 
if  any  shall  have  been  made. 

"  There  is  nothing  in  either  of  the  sections  to  which  I  have  referred, 
which  directs  that  an  appeal  to  the  cirouit  judge  shall  stay  proceedings 
under  a  will  recorded,  and  letters  testamentiffy  granted  upon  it,  until 
the  record  or  probate  thereof  shall  be  revoked  or  annulled ;  and  by 
the  47th  section  of  the  statute,  entitled  '  general  provisions  relating  to 
letters  testamentary,'  &c.,{<^  it  is  declared,  that  all  sales  made  in  good 
faith,  and  all  lawM  acts  done  either  by  administrators  before  notice  of 
a  will,  or  by  executors  or  administrators  who  may  be  removed  or  su- 
perseded, or  who  may  become  incapable,  shall  remain  valid,  and  shall 
not  be  impeached  on  any  will  appearing,  Or  by  any  subsequent  revoca- 
tion or  superseding  of  the  authority  of  such  executors  or  administrators. 
(d)  2B.a.7a;  3R.  8.(Stbed.)16G;  Jn<<,  p.  SOT. 
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"  This  section  of  the  act  appears  to  me  to  be  decisive  of  this  caae. 
The  letters  testamentary  in  this  case  were  regularly  issued.  By  the 
decree  of  the  Court  of  Errors  upon  the  appeal,  the  decree  of  the  sur- 
rogate admitting  this  will  to  probate  was  reversed.  The  letters  must 
therefore  be  revoked,  but  the  acts  of  the  executrixes,  in  the  meantime, 
are  valid.  I  have  examined  the  cases  cited  from  the  English  books 
upon  the  subject;  they  are  not  consistent  with  each  other.  I  had  pre- 
pared a  careful  examination  of  them,  but  I  deem  it  unnecessary  to 
state  the  result  of  that  examination  in  this  opinion,  because  the  case 
before  me  must  be  decided  upon  our  own  statutes.  I  think  they  leave, 
and  were  intended  to  leave,  no  doubt  upon  this  question."(«) 

But  all  proceedings  before  the  surrogate  upon  the  order  appealed 
from,  are  stayed  by  the  appeal.(/)  Thus,  where  an  instrument  had 
been  propounded  for  proof  before  a  surrogate  as  a  will,  and  had  been 
rejected  by  him  as  null  and  void,  and  the  party  propounding  the  same 
had  appealed  from  his  decision,  and  given  the  bond  required  by  law, 
it  was  neld  that  it  was  erroneous  for  the  surrogate  to  grant  an  order 
appointing  a  particular  person  administrator  of  the  goods,  &c.,  of  the  de- 
ceased, and  that  all  his  proceedings  were  stayed. (^) 

The  appeal  having  been  filed,  and  the  bond  having  been  approved 
by  the  surrogate  and  filed  with  him,  the  petition  of  appeal  must  next 
be  prepared  and  filed  with  the  clerk  of  the  Supreme  Court  in  tte  county 
of  the  surrogate.  All  the  parties  who  appeared  before  the  surrogate  in 
support  of  the  will,  must  be  made  respondents  to  the  appeal.  The  de- 
visees or  legatees  named  in  the  will,  who  did  not  appear  in  the  pro- 
ceeding before  the  surrogate,  are  not  necessarily  in  all  cases  to  be  made 
parties  to  the  appeal,  although  they  will  have  the  right  to  intervene  to 
protect  their  interests.  Where  the  appeal  is  from  an  order  refusing  to 
admit  a  will  to  probate  or  record,  the  next  of  kin  or  heirs  who  con- 
tested the  will,  or  appeared  in  the  matter  before  the  surrogate,  must  be 
made  parties  to  the  appeal. 

[For  form  of  petition  of  appeal  from  a  decree  of  a  surrogate  admitting 
a  will  to  probate,  see  Appendix,  No.  184.] 

By  the  above  section  numbered  78  [sec.  67],  if  it  appear  to  the  Su- 
preme Court,  on  the  appeal,  that  the  decision  of  the  surrogate  was  erro- 
neous, the  court  may,  by  order,  reverse  such  decision.  It  is  a  question 
not  determined  whether,-  upon  the  reversal  of  a  decree  of  a  surro- 

(a)  In  the  MdUer  of  the  Estate  ofBoroOtea  Bnndeerhoff^  deeeaaedf  Dayton's  Sorrogatea,  (liK 
ed.)  Appendix  Decisions,  pp.  v,  vi 

The  surrogate  proceeds  with  the  following  additional  remarks :  "  Since  writing  this  opinioc 
I  have  seen  the  opinion  of  the  vice-chanc^or  in  the  case  of  Lawrence  y.  James  L.  Britcker' 
hoff  and  others,  in  which  the  rice-chancellor  says,  *■  I  cannot  agree  with  the  complainant^ 
counsel,  that  an  appeal  from  a  surrogate's  order  admitting  a  will  to  probate,  made'after  tbd 
the  will  is  recorded  and  letters  testamentary  are  issued,  stays  all  proceedings  of  the  execotor. 
or  renders  the  payment  of  a  debt  to  him  invalid,  if  the  order  be  subsequently  revoked.  !%• 
provision  relied  upon  (3  R.  S.  66,  sea  67)  does  not  in  terms  arrest  the  execution  of  the  wiE 
unless  the  appeal  is  taken  before  the  probate,  or  recording  thereof;  and  a  previous  soctioD 
of  the  statute  (2  R.  8.  61,  sec.  29 ;  Ante,  p.  188)  declares  that  the  probate  shall  be  coDclosire 
evidence  of  the  will,  until  reversed  on  appeal  or  revoked,  or  the  will  be  declared  void  by  a 
competent  tribunal '  From  this  it  appears  that  the  vice-chancellor  has  oome  to  the  sum 
ooudusion  that  I  have  upon  this  subject" 

(/)  See  2  R.  S.  610;  3  R  S.  (5th  ed.)  906,  sec  27  [sec.  109];  Infra,  p.  T52. 

ig)  Hicka  v.  Hicks,  12  Barb.  Sup.  Ct  Rep.  322. 


gate  admitting  an  instrument  to  record  and  probate  as  a  will,  the  Su- 
preme Court  is  limited,  in  rendering  judgment,  to  a  reversal  of  the  sur- 
rogate's decree,  with  an  award  of  costs,  or  may  go  further,  and  adjudge 
that  the  instrument  was  not  duly  executed  as  a  will,  and  is  therefore 
null  and  void.  But,  assuming  that  it  has  the  power  to  make  such  a 
disposition  of  the  case  as  the  surrogate  ought  to  have  made,  it  is  not 
bound  to  do  so,  but  may  exercise  a  discretion  on  the  subject  It  is  only 
when  it  is  apparent  that  all  the  evidence  which  exists  in  the  case  has 
been  produced,  or  there  is  some  special  reasons  for  it,  that  the  court 
should  go  beyond  a  judgment  of  reversal,  with  a  direction  as  to  costs.(A) 

With  respect  to  the  provisions  in  the  above  sections  of  the  statutes 
for  the  trial  of  feigned  issues,  it  may  be  observed  that  although,  by  the 
seventy-second  section'of  the  Code  of  Procedure,  feigned  issues  are  abol- 
ished, yet,  as  the  second  part  of  the  Code,  in  which  this  section  is  con- 
tained, does  not  apply  to  appeals  from  Surrogates'  Courts,(i)  a  feigned 
issue  is  probably  still  the  authorized  and  correct  practice  in  these  cases. 

And  with  respect  to  the  question  whether  the  reversal  of  the  surro- 
gate's decree  is  founded  upon  a  question  of  fact,  so  that  a  feigned  issue 
may  be  directed,  it  may  be  observed  that,  when  there  is  no  conflict  in 
the  testimony  before  tne  surrogate  in  reference  to  the  execution  of  the 
will,  the  question  whether  it  was  duly  executed,  is  one  of  law.(y) 

Again,  where  the  decision  turns  upon  the  competency  of  the  testa- 
tor to  execute  a  will,  as  to  whether  he  was  of  sound  mind  or  under  re- 
straint, and  the  like,  and  the  reversal  is  founded  on  a  mixed  question 
of  law  and  of  fact,  it  would  seem  that  the  appellate  court  is  not  required 
to  award  a  feigned  issue.  At  any  rate,  it  nas  been  considered  that  the 
duty  of  awarding  a  feigned  issue,  even  in  the  case  of  a  reversal  founded 
upon  a  question  of  fact,  was  imposed  upon  the  circuit  judge  only;  and 
where  the  circuit  judge  affirmed  the  decision  of  the  surrogate,  and  the 
decree  of  the  surrogate  and  the  decision  of  the  circuit  judge  were  after- 
wards reversed  on  appeal,  the  appellate  court,  it  was  determined,  was 
not  bound  to  direct  a  feigned  issue  to  be  made  up,  but  was  authorized 
to  make  the  same  decree  which,  in  its  judgment^  the  surrogate  ought  to 
have  made  in  the  case.(A) 

With  respect  to  the  costs  of  the  appeal,  it  may  be  observed  that,  on 
an  appeal  from  the  decree  of  a  surrogate  admitting  or  refusing  to  admit 
a  will  to  probate  or  record,  the  Supreme  Court  has  no  inherent  power 
to  award  costs,  but  must  follow  the  directions  of  the  statute  in  reference 
thereto.  Therefore,  an  appeal  from  a  decree  of  a  surrogate  admitting 
a  will  to  probate,  resulting  in  a  reversal  of  the  surrogate  s  decree  upon 
a  question  of  fact,  and  an  order  by  the  Suprenhe  Court  directing  the 
question  at  issue  to  be  tried  by  a  jury  pursuan^  to  the  statute,  is  but  a 
single  stage  of  the  proceedings  in  the  cause,  ffnd  the  court  cannot  ab- 
solutely award  costs  to  the  appellant  upon  sucl^i  reversal.  The  costs  of 
the  appellant  in  such  a  case  must  depend  upon  the  final  determination 
of  the  question  in  controversy.    And  where  the  tippellant  succeeds,  on 


t 


(h)  Mead  v.  Mead,  11  Barb.  Sup.  Ct.  Rep.  661. 

(i)  See  Code,  sec.  471.  (J)  Mead  v.  Mead,  11  Barb.  Sup.  Ct.  Rep.  661. 

(k)  Siewarfs  executor  v.  Lispenard,  26  W  end.  255,  319.     See  this  judgment  strongly  dis- 
approved of  by  the  chancellor  in  Alston  t.  Jones,  10  Paige,  98. 
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the  appeal  to  the  Supreme  Court,  in  reversing  the  decree  of  the  surro- 
gate upon  a  question  of  fact,  but  fails,  on  the  trial  before  the  jury,  to 
impeach  the  validity  or  execution  of  the  will,  he  has  no  right  to  costs, 
but  should  pay  costs  to  the  respondent  And  where,  on  appeal,  the 
decision  of  the  surrogate  is  affirmed,  and  where  it  is  reversed  on  a  ques- 
tion of  law,  the  8tatute(Z)  provides  that  the  court  shall  award  costs  to 
be  paid  by  the  unsuccessful  party,  or  out  of  the  estate  of  the  deceased, 
as  the  court  shall  direct.(m^ 

In  a  recent  case,  an  application  was  made  to  the  suirogate  ^  W^ 
executor,  and  others,  legatees  of  W.  P.,  to  prove  his  will.  O.  I*,  con- 
tested its  validity,  and  the  surrogate  ivefused  to  admit  it  to  probate. 
The  applicants  appealed  to  the  Supreme  Court,  and  that  court  reversed 
the  decision  of  the  surrogate,  directed  the  will  to  be  admitted  to  pro- 
bate, and  ordered  the  costs  of  O.  P.  to  be  paid  out  of  the  estate.  These 
'  costs  were  paid.  Subsequently,  O.  P.  appealed  from  the  decision  of 
the  Supreme  Court  to  the  Court  of  Appeals.  That  court  reversed  the 
decision  of  the  Supreme  Court,  and  awarded  a  new  trial,  with  costs  to 
abide  the  event  The  Supreme  Court  directed  an  issue  to  be  formed, 
for  the  trial  of  the  (]^uestion  of  £sict  in  reference  to  the  proof  of  the  wilL 
A  trial  was  accordingly  had  before  a  jury,  and  the  decision  was  in 
favor  of  the  validity  or  the  will.  This  decision  being  certified  to  Ae 
surrogate,  the  will  was  admitted  to  probate.  The  executor  and  lega- 
tees then  applied  to  the  Supreme  Court  for  costs  of  the  appeals,  and  of 
the  feigned  issue ;  and  for  an  order  that  O.  P.  repay  the  sum  paid  him 
for  costs,  in  pursuance  of  tiie  order  of  the  Supreme  Court  which  was 
reversed.  It  was  held  that  the  Supreme  Court  bad  not  lost  its  control 
over  the  case,  but  that  it  still  had  the  power  to  impose  upon  the  con- 
testant the  pigment  of  the  costs  of  the  reigned  issue.  He  was  accord- 
ingly directed  to  pay  those  costs,  and  to  refund  to  the  executor  the 
costs  of  the  appeal  to  the  Supreme  Court  from  the  surrogate,  which  had 
been  paid  by  the  executor.  But  it  was  further  held  that  this  court  had 
no  control  over  the  costs  in  the  Court  of  Appeals,  or  power  to  direct 
the  payment  thereof  by  the  contestant(n) 

OF  APPEALS  FBOM  THE  DECREES  OP  SUBBOQATES  BEVOKING  OB  BE- 
PUSING  TO  BEVOKE  THE  PBOBATE  OP  WILLS  ON  ALLEOATION& 

The  35th  section  of  the  statute,  entitled  "of  wills  of  personal  pn^ 
erty  and  the  probate  of  them,"  provides  that  i^  upon  hearing  the  proofi 
of  the  parties,  where  allegations  have  been  filed  against  the  valioity  of 
a  wiU  or  against  the  competency  of  tiie  proof  hereof,  the  surrogate 
shall  decide  that  such  will  is  for  any  reason  invalid,  or  that  it  is  not 
sufficiently  proved  to  have  been  the  last  will  and  testament  of  the  tes- 
tator, he  shall  annul  and  revoke  the  probate  thereof;  if  otherwise^  he 
shall  confirm  such  probate.  The  section  then  provides  as  follows: 
''Appeals  from  such  decisions  may  be  made  in  the  manner,  within  the 
time,  and  with  the  effiact  prescribed  by  law."(o) 

(Q  2  B.  S.  608 ;  3  B.  S.  (6th  ed.)  905 ;  Supra,  p.  746. 

to)  Van  PeU  v.  Van  PeU^  16  How.  Praa  Bep.  299. 

n)  Whitbeck  v.  Paterscm,  22  Barb.  Sup.  Ct.  Bep.  83. 
(0)  See  2  B.  S.  62;  3  B.  S.  (5th  ed.)  142,  sec.  29  [sea  35]. 
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An  appeal  firom  a  decision  of  a  surrogate  confirming  the  probate  of 
a  will,  upon  allegations  being  filed  against  its  validity,  must  be  brought 
within  tnirty  dajs  after  the  making  of  the  decree  or  6entence.(j>) 

OF  APPEALS  FROM  THE  DECREES  OF  SURROGATES  ON  THE  FINAL  SET- 
TLEMENT OF  THE  ACCOUNTS  OF  EXECUTORS^  ADMINISTRATORS,  OR 
GUARDIANS. 

The  statute  provides  as  follows : 

Sec.  73.  [Sec.  67.]  No  appeal  shall  be  allowed  fix>m  the  decree  of 
the  surrogate,  for  the  final  settlement  of  the  account  of  an  executor  or 
administrator,  unless  the  same  shall  be  entered  within  three  months 
after  such  decree  shall  have  been  recorded.(6^) 

Sea  18.  Appeals  from  the  final  order  of  the  surrogate,  on  the  settle- 
ment  of  a  guiurdian's  account,  ma^  be  made  to  the  Supreme  Court,  in 
the  same  manner  and  time,  and  with  the  same  effect  as  in  the  case  of 
administrator8.(r) 

Sec.  28.  [Sec.  105.]  Such  appeals  from  the  decree  of  a  surrogate,  for 
the  final  settlement  of  the  account  of  any  executor,  administrator  or 

fuardian,  sBKU  be  made  within  three  months  after  such  decree  shall 
ave  been  recorded.(tf) 

A  decree  of  a  surrogate  which,  upon  its  face,  purports  to  be  a  final 
settlement  of  the  accounts  of  executors,  and  which  discharges  them 
from  all  further  responsibility  on  account  of  the  personal  estate  of  their 
testator,  upon  payment  of  the  several  sums  specified  therein,  may  be 
appealed  irom  at  any  time  within  three  months  after  the  decree  shaU 
have  been  recorded ;  and  this  although  the  decree,  in  providing  for  a 
final  settlement  of  the  executor's  account,  was  obviously  erroneous.(<) 

In  the  case  of  an  appeal  from  a  decree  finally  settling  the  accounts 
of  an  executor  or  administrator,  all  the  parties  mterested  in  sustaining 
the  decree  appealed  from  should  be  made  respondents  to  the  appeal.(u) 
Where  the  decree  directed  the  payment  of  certain  sums  out  of  the 
estate  to  two  persons  who  were  not  parties  to  the  proceeding  before  the 
surrogate,  and  could  not  have  been  legally  made  such,  it  was  considered 
notwithstanding,  that  the  surrogate  having,  by  the  decree,  awarded  them 
the  sums  mentioned,  they  were  interested  in  sustaining  the  decree,  and 
therefore  were  properly  made  parties  respondents  in  the  petition  of 
appeal  to  the  Supreme  Court.(t;) 

particular  provision  is  made  in  the  forty-fourth  rule  of  the  Supreme 
Court,  above  quoted,(i/;)  in  the  cases  of  appeals  from  the  decrees  of  sur- 
rogates on  the  statement  or  settlement  of  the  accounts  of  executors, 
a>(iministrator8  or  guardians,  with  respect  to  the  specification  by  the 
appellant,  in  his  petition  of  appeal,  of  the  items  of  the  account  to  the 
allowance  or  rejection  of  whicn  be  objects,  and  for  a  similar  specification 
by  the  respondent,  in  his  answer  to  the  petition  of  appeal,  of  the  items, 
if  any,  objected  to  on  his  part  Where  the  petition  presented  to  the 
surrogate  was  for  the  final  settlement  of  the  accounts  of  the  petitioners 

(p)  WiUicma  v.  Fiieh,  15  Barb.  Sup.  Ct.  Rep.  654.  See  2  R.  S.  610 ;  3  R.  S.  (6th  ed.)  906, 
sec  25  [sec.  107];  Infra^  p.  752.    But  see  Alston  v.  Jonea^  10  Paige,  9a 

(q)  2  R.  S.  95 ;  3  R.  S.  (5th  ed.)  181.  (r)  2  R.  S.  152 ;  3  R.  S.  (6lfa  sd.)  244. 

(^  2  R.  a  610 ;  3  R.  S.  (5th  ed.)  906. 

(0  Smith  V.  Van  Keurerij  2  Barb.  Ch.  R.  473.  {u)  See  supra^  p.  739. 

(v)  WiUcox  V.  Smith,  26  Barb.  Sup.  Ct  R.  316.       (w)  Supra,  p.  737. 
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as  administrators,  &c.,  of  the  deceased,  and  one  of  the  petitioners  was 
the  guardian  of  certain  minors  interested  in  the  estate,  and  a  clause  of 
the  decree  of  the  surrogate  undertook  to  pass  upon  the  accounts  between 
the  infiints  and  their  guardian,  it  was  held  that  that  clause  ought  to  be 
stricken  out,  and  the  point  raised  by  it  not  being  a  question  of  the 
allowance  or  rejection  of  any  particular  items  of  the  account^  but  a 
question  of  jurisdiction,  it  was  further  held  that  the  rule  did  not  re- 
quire that  the  items  involved  should  be  "  specified  in  the  petition  of 
appeal."(x) 

It  is  proper  to  observe  in  this  place  that  where  a  surrogate,  pursuant 
to  the  provisions  of  the  statute  relative  to  "  the  duties  of  executors  and 
administrators  in  the  payment  of  debts  and  legacies,  "(y)  in  his  decree 
upon  the  final  settlement  of  the  accounts  of  an  executor  or  administra- 
tor, gives  a  preference  to  rents  due  upon  a  lease  held  by  the  decedent 
at  the  time  of  his  death,  and  recites  in  his  decree  that  it  appeared  to  his 
satisfaction  that  it  would  benefit  the  estate,  his  decree  is  conclusive 
upon  that  point :  And  the  appellate  court  will  not  inquire  whether 
there  was  any  proof  of  that  fiict  before  the  surrogate.(z) 

It  has  already  been  seen  that  an  order  of  the  Supreme  Court  revers- 
ing afinal  decree  of  a  surrogate  in  a  proceeding  for  an  account,  and  direct- 
ing the  proceedings  to  be  remitted  to  the  surrogate  with  instructions,  &c., 
is  an  order  from  which  an  appeal  lies  to  the  Court  of  Appeal8.(a) 

OF  APPEALS  IN  OTHER  CASES. 

Sec.  24.  [Sec.  106.]  Such  appeals  from  the  order  of  a  surrogate  for 
the  appointment  of  a  guardian,  or  for  his  removal ;  or  upon  a  refusal 
to  make  such  removal ;  shall  be  made  within  six  months  after  such 
order  shall  have  been  entered. 

Sec.  25.  [Sec.  107.]  In  all  other  cases  not  hereinbefore  specified,  and 
not  otherwise  limited  by  law,  appeals  from  the  orders,  decrees  and  sen- 
tences of  surrogates,  to  the  Supreme  Court,  shall  be  made  within  thirty 
days  after  such  order,  decree,  or  sentence  shall  have  been  made. 

Sec.  26.  [Sec.  108.J  No  such  appeal  shall  be  effectual  until  a  bond 
be  filed  with  the  surrogate,  with  two  sufficient  sureties  to  be  approved 
by  him,  in  the  penalty  of  at  least  one  hundred  dollars,  to  the  adverse 
party,  conditioned  substantially  that  the  appellant  will  prosecute  hia 
appeal  to  effect,  and  will  pay  all  costs  that  shall  be  adjudged  against 
him  by  the  Supreme  Court 

Seer  27.  [Sec.  109.]  Every  such  appeal,  -when  perfected,  except  in 
the  cases  specified  in  the  two  next  sections,  shall  suspend  all  proceed- 
ings on  the  order  appealed  from,  until  such  appeal  be  determined,  or 
until  the  court  to  which  the  appeal  shall  have  been  made  shall  author- 
ize proceedings  thereon. 

Sec.  28.  [Sec.  110.]  Appeals  from  the  older  of  any  surrogate  ap- 
pointing a  collector  or  special  administrator  on  the  estate  of  any  de- 
ceased person;  from  orders  directing  the  sale  of  perishable  property; 

z)  Banks  v.  Taylor,  10  Abbott  Prac.  Rep.  199. 

[y)  2  R.  S.  87 ;  3  R.  S.  (5th  ed.)  174.   See  ante,  pp.  312,  318. 

(2)  ITovey  v.  SmitJi,  1  Barb.  Sup.  Ct.  Rep.  372. 

(a)  Wagener  v.  Beiky,  4  How.  Prac.  Rep.  196  j  2  Code  Reporter,  130.     See  supra,  p.  743- 
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from  orders  appointing  appraisers  of  personal  property ;  and  from  all 
orders  for  the  service  and  publication  of  notices  shall  not  stay  or  affect 
any  proceedings  under  such  orders. 

Sec.  29.  [Sec.  111.]  Appeals  from  orders  for  the  commitment,  or 
awarding  process  for  the  commitment  of  any  executor,  administrator 
or  guardian,  for  not  returning  an  inventory,  rendering  an  account,  or 
obeying  any  other  order  of  a  surrogate ;  and  appeals  from  such  orders 
for  the  commitment  of  any  person  refusing  to  ooey  any  subpoena,  or  to 
testify  when  required  according  to  law,  shall  not  stay  the  execution  of 
such  orders  or  process,  unless  the  party  committed  shall  give  bond,  as 
directed  in  the  next  section.(6|) 

Sec.  80.  [Sec.  112.]  Such  oond  shall  be  executed,  at  the  time  of 
filing  the  appeal,  by  the  appellant  and  two  sufiScient  sureties,  to  be  ap- 
proved by  the  surrogate,  to  the  people  of  this  state,  in  a  sufficient 
penalty,  not  exceeding  one  thousand  dollars,  conditioned,  that  if  the 
order  appealed  from  shall  be  affirmed,  such  person  will,  within  twenty 
days  after  such  affirmance,  surrender  himself  to  the  custody  of  the 
sheriff  to  whom  he  shall  have  been  committed,  in  obedience  to  such 
order  or  process.(c) 

Sec,  31.  [Sec.  113.]  If  the  condition  of  such  bond  be  violated,  it  shall 
be  prosecuted  by  the  district  attorney  of  the  county,  under  the  direction 
of  the  surrogate  receiving  the  same,  in  the  same  manner  and  with  the 
like  effect  as  recognizances  for  the  appearance  of  any  party,  when  they 
become  forfeited.(d) 

Sec.  32.  [Sec.  114.]  If  it  appear  to  the  court  in  which  a  recovery 
on  such  bond  shall  be  had,  that  any  party  has  suffered  pecuniary  in- 
jury, by  reason  of  the  misconduct  of  the  person  so  ordered  to  be  com- 
mitted, or  by  reason  of  the  delay  caused  by  such  appeal,  such  court 
may  order  such  part  of  the  said  penalty  as  it  shall  deem  reasonable  to 
be  paid  to  such  party. 

Sec.  83.  [Sec.  116.]  The  amount  of  such  recovery  which  shall  not  be 
paid  over  as  above  directed,  shall  be  paid  into  the  county  treasury. 

Sec.  34.  [Sec.  116.]  Appeals  from  the  order  of  a  surrogate  suspend- 
ing or  removing  any  executor,  administrator  or  guardian,  shafi  not 
a^ct  any  such  order,  until  the  same  be  reversed. 

The  statute,  entitled  of  the  "  rights  and  liabilities  of  executors  and 
administrators,"  provides,  as  was  seen  at  a  previous  page,(e)  that  no 
appeal  shall  be  made  from  any  order  of  a  surrogate  that  execution  be 
issued  upon  a  judgment  obtained  by  a  creditor  against  an  executor  oi; 
administrator,  after  a  trial  at  law  upon  the  merits,  unless  the  person 
making  the  appeal  shall  execute  to  the  plaintiff  in  such  execution  a 
bond  with  sufficient  sureties,  to  be  approved  of  by  the  surrogate,  con- 
ditioned for  the  payment  of  the  full  amount  so  directed  to  be  levied, 
with  interest  thereon,  and  the  costs  of  defending  the  appeal,  in  case  the 
order  appealed  from  shall  be  affirmed.(/) 

Sec.  85.  [Sec.  117.]  In  every  case  of  an  appeal  from  the  order,  de- 
cree or  sentence  of  a  surrogate,  the  filing  such  appeal  in  the  office  of 

(ft)  1  R.  8.  610;  3  R.  a  (5th  ed.)  906.  (c)  2  R.  8.  610;  3  R.  a  (6th  ed.)  907. 

(d)  3  R.  a  611 ;  3  R.  a  (6th  ed.)  907.  («)  Page  362. 

(/)  See  a  R.  &  116,-  3  R.  a  (6th  ed.)  304. 
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the  surrogate,  and  perfecting  the  same  by  giving  a  bond  in  the 
required  by  law,  shall  be  deemed  sufficient  notice  of  such  appeal  to 
the  adverse  party,  without  any  other  notice.(^) 

Appeals  from  the  orders  or  decrees  of  surrogates  in  proceedings  by 
executors  or  administrators  for  the  sale  of  the  real  estate  of  deceased 
persons  for  the  payment  of  their  debts,  must  be  brought  under  the 
above  section  of  the  statute,  numbered  25  [sec.  107],  within  thirty  days 
after  the  order  or  decree  shall  have  been  made.  And  a  creditor  may 
appeal  from  a  decree  of  a  surrogate  for  the  distribution  of  the  proceeds 
of  a  sale  of  the  real  estate  of  a  deceased  person  made  by  an  execntor 
or  administrator,  nowithstanding.such  creditor  receives,  on  account  of 
his  demand,  the  amount  awarded  to  him  by  the  decree.(A) 

So,  an  order  made  by  a  surrogate  on  an  application  for  the  confirma- 
tion of  a  sale  made  by  an  executor  or  administrator  under  a  previous  or- 
der of  the  surrogate,  for  the  sale  of  the  real  estate  of  his  testator  or  intes- 
tate for  the  payment  of  his  debts,  upon  which  sale  the  property  has  been 
sold  in  separate  lots,  and  bv  which  order,  made  on  the  application  for  the 
confirmation  of  the  sale,  the  surrogate  has  vacated  the  sale,  and  direct- 
ed the  property  to  be  sold  in  one  entire  parcel,  is  an  order  from  which 
an  appeal  lies  to  the  Supreme  Court,  and  a  purchaser  of  one  or  more 
of  the  lots,  who  has  complied  with  tfee  terms  of  the  sale,  has  such  an 
interest  in  the  confirmation  of  the  sale  of  the  lots  bid  off  by  himself  at 
the  sale  as  to  entitle  him  to  appeal  from  the  order  vacating  the  sale.(i) 

Upon  such  an  appeal,  it  is  undoubtedly  the  duty  of  the  court  of  re- 
view to  see  that  the  surrogate  has  not  transcended  the  power  vested 
in  him  by  statute.  If  it  should  appear  that  he  has  arbitrarily  set  aside 
a  sale,  without  any  evidence  that  the  amount  bid  was  disproportionate 
to  the  value  of  the  property,  or  had  confirmed  a  sale  when  the  evi- 
dence that  the  amount  specified  in  the  statute(y)  might  be  obtained 
upon  a  resale  was  clear  and  uncontradicted,  it  would  be  the  duty  of 
the  appellate  court  to  reverse  the  order.  On  the  other  hand,  where  the 
decision  depends  upon  the  weight  of  evidence,  and  the  importance  to 
be  attached  to  any  particular  circumstance  in  the  case,  it  is  considered 
that  it  was  the  intention  of  the  legislature  that  the  opinion  of  the  sur- 
ro^te  should  be  conclusive.(Jfe) 

The  above  quoted  provision  of  the  statute  relative  to  appeals  firom 
orders  of  surrogates  directing  the  issuing  of  executions  upon  judgments 
against  executors  or  administrators,  applies  only  to  cases  of  judgments 
obtained  against  executors  or  administratbrs  after  a  trial  at  law  upon 
the  merits.  Accordingly,  where  judgment  was  obtained  against  an 
administrator  by  default  for  not  pleading,  and  the  surrogate  ordered 
payment  to  the  amount  of  assets  in  the  administrator's  hands,  namely, 
$8,024,  or  that  execution  issue  therefor,  it  was  held  that  the  adminis- 
trator might  appeal  from  the  order  by  giving  a  bond  in  the  penalty  of 
$100,  conditioned  to  prosecute  his  appeal  to  effect,  and  pay  costs  as 
provided  by  the  above  section  of  the  statute  numbered  26  [sec.  108].(1) 

(y)  2  R.  S.  611 ;  3  R.  S.  (5th  ed.)  907.        (h)  Higbee  agsU  WesUake,  U  N.  T.  (4  Ker.)  R.  281. 
t)  See  DdaplaiM  y.  Lawrence^  10  Paige,  602. 
[j)  2  R.  S.  105;  S  R.  S.  (6th  ed.)  191 ;  Ante^  p.  611. 
k)  See  Detaplaine  y.  iMortncty  3  Comstock,  301,  303. 
"  Demies  v.  Skidmort,  6  Hil],  601. 
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OF  APPEALS  FROM  THE   DECREES  OF  SURROGATES  CONFIRMING  OR  VA- 
CATING ANY  ADMEASUREMENT  OF  DOWER. 

Sec.  19.  Where  the  commissioners  have  been  appointed  by  a  county 
court,  or  by  a  surrogate,  the  widow,  and  any  heir  or  owner  of  lands 
afiFected  b^  the  proceeding,  or  the  guardian  of  such  heir  or  owner,  m^, 
within  thirty  days  after  the  order  of  confirmation  of  the  report  of  the 
commissioners  by  such  court  or  surrogate,  appeal  from  sucn  order,  to 
the  Supreme  Court,  in  the  manner  hereinafter  directed. 

Sec.  20.  Such  apppeal  shall  be  filed  with  the  surrogate  or  with  the 
clerk  of  the  court  granting  such  order ;  but  shall  not  be  effectual  or 
.valid  for  any  purpose,  until  a  bond  to  the  adverse  party  shall  be  exe- 
cuted by  the  appellant,  and  filed  with  such  surrogate  or  clerk,  with 
security  to  be  approved  by  the  surrogate  or  a  judge  of  the  court  by 
which  such  order  was  made,  and  to  be  evidenced  by -an  indorsement 
on  such  bond,  in  the  penal  sum  of  one  hundred  dollars,  conditioned  for 
the  diligent  prosecution  of  such  appeal,  and  for  the  payment  of  all  costs 
that  may  be  adjudged  by  the  Supreme  Court  against  such  appellant; 
and  no  other  notice  or  proceeding  shall  be  necessary  to  perfect  such 
appeal.(m) 

Sec.  21.  It  shall  be  the  duty  Of  the  surrogate,  or  the  clerk  of  the 
court  with  whom  such  appeal  and  bond  shall  be  filed,  on  receiving  the 
amount  of  his  fees  for  the  service,  to  transcribe  the  petition,  affidavits, 
notices,  orders,  reports,  and  all  other  proceedings  on  the  said  applica- 
tion, together  with  the  said  appeal,  to  certify  them  under  his  official 
seal,  and  to  transmit  the  said  copies  to  the  Supreme  Court.(n) 

Sec.  22.  The  Supreme  Court  shall  proceed  to  hear  and  determine  the 
said  appeal,  and  to  review  all  the  proceedings  upon  the  said  applica- 
tion, and  shall  do  therein  what  shall  be  just. 

Sec.  23.  In  case  of  the  reversal  of  the  order  of  confirmation,  the 
court  shall  cause  the  same  to  be  certified  to  the  surrogate  or  county- 
court  making  such  order,  to  the  end  that  new  commissioners  may  be 
appointed,  or  a  new  admeasurement  may  be  had,  as  the  Supreme  Court 
shall  direct ;  or  the  said  Supreme  Court  may  proceed  to  appoint  com- 
missioners to  make  admeasurement,  in  the  same  manner  as  upon  an 
original  application  to  such  court,  and  the  like  proceedings  snail  be 
had  thereon.(o) 

Sec.  24.  In  case  of  the  affirmance  of  the  order  of  confirmation  of  any 
surrogate  or  county  court,  the  Supreme  Court  mav  also,  in  its  discre- 
tion, award  costs  to  be  paid  by  the  appellant,  an^  to  be  taxed  as  the 
said  court  shall  direct ;  and  the  original  order  of  confirmation,  and  the 
admeasurement  confirmed  thereby,  shall  be  binding  and  conclusive, 
and  authorize  an  action  of  ejectment,  as  hereinbefore  specified. 

Sec.  25.  All  costs  and  expenses  arising  on  any  proceedings  on  such 
application,  shall  be  taxed  by  the  surrogate  or  a  judge  of  the  court  in 
which  such  proceedings  shall  be  had;  and  when  such  application  is 
made  in  the  Supreme  Court,  and  also  when  made  to  a  surrogate  or 
county  court,  and  no  appeal  shall  be  made  from  the  order  of  confirma- 

m)  2  R.  S.  491;  3  R.  &  (6th  ed.)  '793.  (n)  2  R.  S.  491;  3  R.  a  (Sth  e<L)  794. 

p)  2  R.  a  492;  3  R.  a  (5th  ed.)'794. 
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tion,  the  said  costs  and  expenses  shall  be  paid  eqnallj,  the  one  half 
thereof  by  the  widow,  and  the  other  half  by  the  aaverse  party. 

Sec.  26.  When  an  appeal  is  entered,  then  such  costs  shall  he  paid 
by  the  party  applying  for  such  admeasurement;  and  if  the  admeasure' 
ment  be  affirmea  on  such  appeal,  the  Supreme  Court,  in  awarding  costs, 
shall  require  the  party  appealing  to  pay  the  one  half  of  such  costs  and 
expenses  before  the  surrogate  or  court,  if  he  have  not  before  pdd  the 
same. 

Sec.  27.  The  hearing  of  an  appeal  by  the  Supreme  Court  shall  he 
brought  on  by  notice,  and  shall  be  conducted  as  other  special  motions; 
and  notices  of  the  hearing,  and  all  other  necessary  notices  in  the  said 
court,  may  be  served  on  any  party  not  residing  within  this  state,  by 
leaving  the  same  with  the  surrogate  or  the  clerk  of  the  court  Aom 
whose  order  the  appeal  is  made,  for  the  use  of  such  party.  And  the 
Supreme  Court  may,  by  rule,  direct  further  returns  from  any  surrogate 
or  county  court,  whenever  the  same  shall  be  necessary,  and  may  estah- 
lish  such  rules  to  regulate  the  practice  on  such  appeals,  as  the  said 
court  may  deem  expedient.(pj 

Sec.  36.  [Sec.  118.]  Appeals  to  the  Supreme  Court,  from  the  orders 
of  surrogates  and  the  decision  of  the  county  coupts,  confirming  or  va- 
cating any  admeasurement  of  dower,  ^all  be  made  within  thirty  days 
after  such  order  or  decision  made,  upon  giving  a  bond  as  required  by 
\s^w.{q) 

(p)  2R.S.49J;  3  R.  S.  {6th  ed.)  794.    '  (q)  2R.S;611;  3  R.  a  (5th  ed.)  907. 
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PETITION  TO  PROVE  WILL. 
CowUy  of  New  Tork^  ) 
SurrogMs  CourC    J  • 

To  Bdwasd  C.  Wist,  Surrogate  of  (he  eowUy  ofKew  York : 

The  petition  of  Philip  Thompson,  of  the  city  of  New  Tork,  respectfully  ehoweth 

That  James  Thompson,  late  of  the  city  of  New  York,  mer^nt,  departed  this  life  in  the 
said  city,  on  the  tenth  day* of  April,  in  the  year  1860,  haying  previously,  as  your  petitioner 
is  informed  and  believes,  duly  made  and  executed  his  last  vnll  and  testament*  That  your 
petitioner  is  one  of  the  executors  named  in  the  said  will.  That  the  said  deceased  was  a 
citizen  of  the  United  States.  That  he  was,  at  or  immediately  previous  to  his  death,  an 
inhabitant  of  the  county  of  New  York,  and  that  his  said  last  will  and  testament  relates  to 
both  real  and  personal  estate. 

Your  petitioner  further  shows  that  the  heirs  and  next  of  kin  of  the  said  James  Thompson, 
deceased,  are  William  Thompson,  Samuel  Thompson,  and  your  petitioner,  all  residing  in  the 
city  of  New  York,  Henrietta  Wilson,  wife  of  Alexander  Wilson,  residing  in  the  city  of 
Albany,  in  the  state  of  New  York,  and  Mary  Jackson,  wife  of  William  Jackson,  residing  in 
the  city  of  Detroit,  in  the  state  of  Michigan,  all  of  HiU  age,  and  Charles  Thompson  and  Heniy 
Thompson,  residing  in  the  said  city  of  New  York,  both  minors,  having  no  general  guardian, 
his  only  surviving  children,  and  Maiy  Jones  and  James  Jones,  residing  in  the  city  of  New 
York,  both  minors,  and  of  whose  persons  and  estates  Edward  Jones,  residing  in  tiie  city  of 
New  York,  is  the  general  guardian,  the  only  children  of  Sarah  Jones,  deceased,  who  was  a 
daughter  of  the  said  James  Thompson,  deceased. 

That  Cornelia  Thompson,  residing  in  the  dty  of  New  York,  of  fbll  age,  is  the  widow  of 
the  said  James  Thompson,  deceased. 

Your  petitioner  further  shows  that  he  is  informed  and  believes  that  the  surrogate  of  the 
county  of  New  York  has  jurisdiction  to  take  the  proof  of  the  said  last  will  and  testament, 
and  over  the  executors  thereof,  and  the  power  of  granting  letters  testamentary  thereof,  with 
all  powers  Incidental  thereto;  and  that  he  is  desirous  that  such  proof  should  be  taken  and 
Budi  letters  granted,  and  that  such  further  or  other  proceedings  in  the  premises  should  be 
had  as  may  be  legal  and  proper. 

Your  petitioner  therefore  prays  that  a  citation  may  issue  out  of  and  under  the  seal  of  this 
court,  to  be  directed  to  the  proper  persons,  pursuant  to  the  statute  in  such  case  made  and 
provided,  requiring  them,  and  each  of  them,  at  such  time  and  place  as  shall  be  in  tlie  said 
citation  mentioned,  to  appear  and  attend  tiie  probate  of  the  said  last  will  and  testament,  and 
that  such  further  or  other  proceedings  in  the  premises  should  be  duly  had  as  may  be  requisite 
to  the  proving  and  recording  of  the  said  last  will  and  testament,  and  the  grantmg  probate 
and  letters  testamentary  thereof.    And  your  petitioner  will  every,  Ac. 

Dated  this  twentieth  day  of  April,  1860.(&)  Philip  Thompson. 

(a)  These  pages  refer  to  the  body  of  the  work. 

(b)  The  foUowiDg  Is  a  short  form  of  this  petition  in  use  In  the  oout  of  tlie  surrogate  of  tlie  county  of  N.  Y. : 

Oomnitif  ofNmD  York^  \ 
Svurrogatit  Court,    f 
To  Bpward  C.  W»t,  SurrogaU  qfik$  covniy  qf  New  York : 

The  petition  of  Charles  Smith,  of  the  dty  of  New  York,  reepeotftilly  showeth  that  yonr  petitlener  is  sole 
ezeoator  named  in  the  last  will  and  testament  of  William  Smith,  late  cf  the  elty  of  New  York,  oarpenter,  de- 
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JUBAT.   (See  page  ISl) 

Slate  cf  New  Tark,  ) 
ComUy  of  New  York,  J  "* 

On  this  twentieth  daj  of  April,  in  the  jeer  one  tiioafle&d  eig^t  hmidred  and  atztf,  per- 
flonaUy  appeared  before  me  Philip  Thompeon,  the  petitioner  named  in  the  figregoing  petition, 
who,  being  bj  me  duly  sworn,  did  depose  and  saj  that  he  had  read  the  Ibregaing  petition  bj 
him  sabs^bed,  and  knew  the  contents  thereof  and  that  the  same  was  tnie  of  his  own 
knowledge,  excepting  as  to  the  matters  therein  stated  on  his  infimnalion  and  bdief^  and  as 
to  those  matters  he  belieyes  it  to  be  trae.  Kdwasd  C.  Wesi;  Smrogaiie. 


H«.  S.   Pace  1». 

CONSENT  TO  BE  APPOINTED  AND  TO  SBBYB  AS  SPECIAL  GUARDIAN. 
BwrrogaU^M  Court — Ckmniy  of  New  York, 

Ih  thb  matter  or  PBOTora  thb  last  | 

WILL    AND    TnTAMEVT    Or  JaMXS  > 


ThOICPSOV,  DECBA8KD.  I 


I,<^ABRiEL  Tax  Cott,  of  the  city  of  New  Yoric,  attomej  at  law,  do  herebj  consent  to  be 
appointed  by  the  surrogate  of  the  county  of  New  York  the  special  guardian  for  Charks 
Thompson  and  Henry  Thompson,  minora^  two  of  the  heirs  and  next  of  Idn  of  James  Thomp- 
son, deceased,  for  the  sole  purpose  of  taking  care  of  the  interests  of  the  said  minors  in  the 
matter  of  proving  the  last  will  and  testament  of  the  said  deceased, -and  I  consent  to  serre  as 
such  special  g^uardian.  Gabboel  Vae  Cora. 

Dated  this  twentieth  day  of  April,  1860. 


No.  8.   Pair*  !$%• 

ORDER  APPOINTING  A  SPECIAL  GUAKDIAN. 

At  a  Surrogate's  Court  held,  in  and  for  the  county  of  New  Yoric,  at  the  soirogate's  office  m 
the  city  of  New  York,  on  the  twentieth  day  of  April,  in  the  year  one  thoosuid  eight  hun- 
dred and  sixty. 

Present — Edwabd  0.  Wist,  Surroffate, 
Ih  the  mattee  of  PBoynra  thb  last  I 

WILL    AND    TESTAMENT    Or    JaMES  > 

Thompson,  deoeaeed.  I 

It  appearing  from  the  petition  of  Philip  Thompson,  propoundiog  the  last  will  and  testa- 
ment of  James  Thompson,  late  of  the  city  of  New  York,  deceesed,  for  probate,  that  Charles 
Thompson  and  Henry  Thompson,  two  of  the  heirs  and  next  of  kin  of  the  said  deceased,  are 
minors,  having  no  general  guardian ;  and  on  reading  and  filing  the  consent  of  Gabriel  Van 
Cott,  of  the  city  of  New  York,  attorney  at  law,  to  be  appoint^  and  to  senre  as  the  special 
guardian  for  the  said  minors,  for  the  sole  purpose  of  talmig  care  of  their  interests  in  this 
matter:  It  is  ordered  that  the  said  Gabriel  Van  Cott  be,  and  he  hereby  is,  appointed  the 
special  guardian  for  the  said  Charles  Thompson  and  Heniy  Thompson,  to  take  care  of  thdr 
interests  in  this  matter. 

eesMd ;  That  the  nid  deeeaiad  was,  at  or  ImmediatelT  pnulvaM  to  his  death,  aa  Inbabitint  of  the  eoanty  of 
New  York,  and  departed  this  life  in  the  dty  of  Hew  York  on  the  tUid  day  of  Janoaiy  last  past,  and  that  his 
said  last  wlU  and  testament  relates  to  both  real  and  personal  estate. 

Yoor  petitioner  further  shows  that  the  heirs  and  next  of  kin  of  the  said  WilUam  Smith,  dseienstd,  an 
Henry  Smith  andyoar  petitioner,  his  brotheia,  and  Sarsh  Bsslth,  Ida  sister,  all  of  Aill  age,  and  all  leridinc  fa 
the  dty  of  New  York. 

That  the  said  deceased  left  no  widow  him  snnrlTlnf. 

Yonr  petitioner  therefore  pnijs  that  said  last  will  and  testament  majba  prorod,  and  Istteia  testameotaiy 
granted  thereon  aeeordlng  to  law.  Chablss  Bmitv. 

OUy  and  Cowidy  cfNew  York,  m :  t,  Canries  Smith,  the  petitioner  named  la  the  fbregtring  petition,  b»- 
Ing  doly  sworn,  do  depose  snd  say  that  I  hare  read  the  fi»rMolnf  petition,  to  which  I  hare  sobscribed  my 
name,  and  know  the  contents  thereof  sad  that  the  matten  of  fhet  therelB  stated  are  trae,  and  that  the  mat* 
ters  therein  stated  of  inylnformation  and  beliaf  I  bellere  to  be  trae.  CHABi.ai  Simm. 

BwofB  this  third  dsj  ofFebniary,  i 


1800,  before 

Bdwasb  a  War,  SmrogiOe, 


FOBKS  ON  PBOTINa  WILLS.  iu 

No,  Am  Pace  168« 

ORDER  FOR  ISSUING  CITATION. 

At,  ftc.    {See  No,  3.) 

TifU.     (See  No.  3.) 

On  r«adiDg  and  filing  the  petition  of  Philip  Thompson,  propounding  the  last  will  and  tes- 
tament of  James  Thompson,  late  of  the  city  of  New  York,  deceased,  for  probate:  It  is  or- 
dered that  a  citation  issue  to  the  proper  persons,  pursuant  to  the  prayer  of  the  said  petition, 
requiring  them  to  appear  in  this  court  on  the  third  day  of  June  next^  at  ten  o'clock  in  Uie 
forenoon  of  that  day,  and  attend  the  probate  of  the  said  wilL 


No.  5.   Page  158* 

CITATION  TO  PROVE  WILL. 

The  PeopU  of  the  SiaU  o/Nm  Tork, 

To  Cornelia  Thompson,  William  Thompson,  Samuel  Thompson,  Edward  Jones,  the  general 
guardian  of  the  persons  and  estates  of  Mary  Jones  and  Philip  Jones,,  minors,  and  Gabriel  Van 
Cott,  the  special  guardian  for  Charles  Thompson  and  Henry  Thompson,  minors,  severally 
residing  in  the  city  of  New  York,  Alexander  Wilson  and  Henrietta  Wilson  his  wife,  resid- 
ing in  the  city  of  Albany,  in  the  state  of  New  York,  and  William  Jackson  and  Mary  Jackson 
his  wife,  residing  in  the  city  of  Detroit,  in  the  state  of  Michigan,  send  g^eting: 

Whereas,  Philip  Thompson,  of  the  city  of  New  York,  has  lately  applied  to  our  surrogate  of 
the  county  of  New  York  for  the  proof  of  the  will  of  James  Thompson,  late  of  the  city  of  New 
York,  merchant,  deceased,  which  said  will  relates  to  both  real  and  personal  estate :  There- 
fore you  and  each  of  yoU  are  cited  and  required  to  appear  at  the  office  of  the  said  surrogate, 
in  the  city  of  New  York,  on  the  third  day  of  June  nezt^  at  ten  o'clock  in  the  forenoon  of 
that  day,  and  attend  the  probate  of  the  said  wilL 

In  testimony  whereof  we  have  caused  the  seal  of  office  of  our  said  surrogate  to  be  hereunto 
affixed    Witness,  Edward  C.  West,  surrogate  of  the  county  of  New  York,  at  the 

[seal]  surrogate's  office  in  the  city  of  New  York,  this  twentieth  day  of  April,  in  the  year 
one  Siousand  eight  hundred  and  sixty.  Edwabd  C.  Wkt,  SvrrogaU.(e) 


No*  6.    Pair*  1tk4» 

PROOFS  OP  SERVICE  OP  CITATION. 

Ci^  and  County  of  New  Tork^  ss :  John  Smith,  of  the  city  of  New  York,  derk,  being  duly 
sworn,  doth  depose  and  say  that  he  served  the  foregoing  citation  on  the  seventeenth  day  of 
May,  instant,  on  Cornelia  Thompson,  Edward  Jones,  the  general  guardian,  and  Gabriel  Van 
Cott,  the  special  guardian  tiierein  named,  by  delivering  a  copy  thereof  to  each  of  them 
personally,  and  on  the  twenty-first  day  of  May,  instant,  on  William  Thompson,  therein  named, 
by  leaving  a  copy  Uiereof  for  him,  at  his  residence,  with  a  female  of  suitable  age  and  discre- 
tion belonging  to  his  family,  who  stated  that  he  was  absent,  but  that  she  expected  him  at 
home  in  a  short  time,  and  would  deliver  the  said  copy  to  hioL  John  Smith. 

Sworn  this  thirtieth  day  of  May,  ) 

in  the  year  1860,  before  me,    ) 

Thomas  Wabd^  Oommiationer  of  Deeds, 

CowUy  ofAlbanyj  ) 
City  of  Albany,    j"* 

James  Brown,  of  the  city  of  Albany,  derk,  being  duly  sworn,  doth  depose  and  say  that, 
on  tiie  fifteenth  day  of  May,  instant,  he  served  the  foregoing  dtation  on  Henrietta  Wilson, 

(o)  The  following  Is  the  form  of  the  citation  oommonly  In  uie : 

Ths  PsopU  nf1h€  StaU  ofKew  Torh,  by  the  grttes  of  Oodftee  and  IndmndmU : 

To  HoDrj  Bmtth  and  Sarah  Smith,  redding  in  the  eity  of  New  York,  bain  and  next  of  kin  of  WUUam 
Smith,  deoeued,  send  greeting: 

Whereas,  Charles  Smith,  of  the  dty  of  Kew  Tork,  hat  lately  applied  to  oar  surrogate  of  the  wmotj  of 
New  York  to  hare  a  certain  instmoMOt  in  writing,  hearing  date  the  twenty-eighth  day  of  December,  In  the 

Sear  18S0,  relating  to  both  real  and  personal  estate,  doly  prored  as  the  last  will  and  testument  of  William 
mith,  late  of  the  city  of  New  York,  deceased ;  Therefore  yon  and  each  of  yon  are  dted  and  required  per- 
sonally to  be  and  appear  before  onr  said  sarrogate,  at  his  offloe  in  the  oi^  of  Mew  York,  on  the  seventh  day 
of  December  next,  at  ten  o^cIock  in  the  forenoon  of  that  day,  then  and  uiere  to  attend  to  the  probate  of  the 
■aid  last  will  and  testament 

In  testimony  whereof  the  surrogate  of  onr  said  eoonty  has  berennto  afBxed  his  seal  of  offloe,  the  twentieth 
r«  .  1  ^J  ^  October,  in  the  year  of  onr  Lord  one  tboomsid  eight  handled  and  sixty,  and  of  our  independ- 
l^  M    ence  the  elghty-flfth.  JSswabd  (X  War,  SwrrogaU, 


ir  APPENDIX. 

therein  named,  b  j  leaving  a  cop7  thereof  for  her,  at  her  re^denoe,  with  a  person  of  saitabte 
age  and  discretion,  who  stated  that  she  was  engaged,  and  ooold  not  see  this  deponent,  and 
that  he  would  hand  the  said  copj  to  her  lmme(Uatel7.  James  B&owk. 

8wom  this  twenty-ninth  daj  of  Maj,  ) 
in  the  year  1860,  before  me,         ) 

Bdwabd  Sdifsok,  Odmmisiioner  of  Deeds. 

ADMISSION  OP  SBRVICB)  OP  CITATION.    (See  page  166.) 

(on  THX  back  of  THB  CTTAnOV.) 

I,  Alexander  Wilson,  named  in  the  foregoing  citation,  do  hereby  admit  dne  and  personal 
service  of  the  said  citation.  ^Axezavdsb  WiiS0H.(i) 

Dated  this  twenty-seventh  day  of  May,  1860. 

County  of  Albany^  )      . 
CUy  of  Albany,    )"* 

Henry  Day,  of  the  city  of  Albany,  being  duly  sworn,  doth  depose  and  saj  that  on  the 
twenty-seventh  day  of«M^y,  instant,  he  saw  Alexander  Wilson,  named  in  the  foregoing  dtsr 
tion,  to  him  personally  known,  sign  the  foregoing  admission  of  service  of  the  said  citation. 
Sworn  this  thirtieth  day  of  May,  }  Henbt  Dat. 

1860,  before  me,  ) 

Caleb  HiLTOir,  Oommissioner  of  Iheda, 

PROOF  OP  PUBLICATION  OP  CITATION. 

State  of  New  York,         )     . 
CUy  omd  County  of  AVbcmy,  )      ' 

George  W.  Quackenbush,  of  the  city  of  Albany,  being  duly  sworn,  doth  depose  and  say  that 
he  is  the  foreman  in  the  office  of  the  Atlas  and  Argus,  the  paper  published  by  the  printer  to 
the  state,  and  that  the  citation  of  which  the  annexed  is  a  printed  copy,  has  been  regularly  pnb- 
lished  in  the  said  Albany  Evening  Journal  once  in  each  week  for  six  weeks  suocesaiTelf, 
commencing  on  the  twenty-second  day  of  April  last  past.  Gio.  W.  Quackenbush. 

Sworn  this  twenty-ninth  day  of ) 
May,  1860,  before  me,         ) 

David  A.  MANNDra,  CommissUmer  of  Deeds. 


No*  T.    Pmffo  156. 

PORM  OF  ENTRY  OF  APPEARANCES  AND  ORDER  OF  ADJOURNMENT,  AITO 
FOR  THE  ISSUING  OP  A  FURTHER  CITATION  WHERE  THERE  HA3 
BEEN  AN  OMISSION  TO  SERVE  ANY  OF  THE  PARTIES  WITH  THB  PIBSP 
CITATION. 

At  a  Surrogate's  Court  held,  in  and  for  the  county  of  New  York,  at  the  surrogate's  office  in 
the  city  of  New  York,  on  the  third  day  of  June,  \ihe  retusm  day  of  the  first  cUaiion,]  in  the 
year  one  thousand  eight  hundred  and  sixty. 

Presentr— Edwabd  C.  West,  Surrogate. 

In  THB  HATTER  OF  FBOYINa  THB  LAST  1 
WILL    AND    TESTAMENT    OF    JaMES  V 

Thoxpson,  deceased.  I 

This  matter  having  come  on  upon  the  return  of  the  citation  heretofore  issued  therein  to 
the  proper  persons,  requiring  them  to  appear  in  this  court  on  this  day,  and  attend  the  pro- 
bate of  the  last  will  and  testament  of  James  Thompson,  late  of  the  city  of  New  Yoik,  de- 
ceased, and  Philip  Thompson,  one  of  the  executors  named  in  the  said  will,  and  the  petitioner 
herein  having  appeared  in  person,  and  by  Charles  Conner,  hSs  counsel,  in  support  of  the  proof 
of  the  said  will,  and  Com^ia  Thompson,  the  widow  of  the  said  deoeased,  having  app^red 
by  George  Lord,  her  counsel,  to  contest  the  said  proo^  and  no  other  person  or  party  having 
appeared  in  the  said  matter,  and  the  said  citation  not  having  been  served  on  Samuel  Thomp- 

(d)  If  the  admlMion  of  serrieo  be  not  Indoned  on  the  original  citation,  the  dtatlon  shonld  of  eovie  be 
Bofflciently  deecrlbed  tn  the  admiaslon.  It  ie  nnderetood  that  In  the  eonrt  of  the  flurrogate  of  the  eonaty  of 
Mew  York,  at  protent,  on  proving  a  will  of  real  eetate,  proof,  by  affidavit,  of  the  eervfee  of  the  citation  m  aU 
the  holrs  le  aheolnteljr  required,  and  admiasionB  or  appearances  of  the  partira  are  not  allowed  in  the  pbet  of 
the  aame. 


POBMS  ON  PROVING  WILLS.  V 

son,  residing  in  the  city  of  New  York,  therein  named ;  On  motion  of  the  said  counsel  for  the 
petitioner,  it  is  ordered  that  this  matter  stand  adjourned  to  the  seventeenth  day  of  June, 
instant,  at  ten  o'clock  in  the  forenoon  of  that  day,  and  that  a  further  citation  issue  therein, 
to  be  directed  to  the  said  Samuel  Thompson,  requiring  him  to  appear  in  this  court,  on  the 
said  seventeenth  day  of  June,  instant,  at  ten  o^dock  in  the  forenoon,  and  attend  the  probate 
ofthe  said  will. 

[The  further  citation,  and  proof  of  aerrice  thoreo^  will  be  gimilar  in  fonn  to  Nos.  6  and  6, 
anU.} 

PETITION  TO  PBOVB  A  WILL  IN  A  CASE  NOT  REQUIRING  A  CITATION  TO 

BE  ISSUED. 
(hmUy  ofNeio  York,  ) 
SwTogMs  Court.  ) 

To  Edward  0.  West,  Surrogate  ofthe  county  of  New  York: 

The  petition  of  Kary  Jackson  and  William  Jackson,  both  of  the  city  of  New  York,  respect- 
folly  showeth 

That  James  Jackson,  late  of  the  city  of  New  York,  carpenter,  departed  this  life  in  the  said 
city  on  the  twenty-first  day  of  April,  instant,  having  previously  duly  made  and  executed,  as 
your  petitioners  are  informed  and  believe,  his  last  wUl  and  testament ;  and  that  your  peti- 
tioner, Mary  Jackson,  is  the  sole  executrix  named  in  the  said  last  will  and  testament 

That  the  said  deceased  was,  at  or  immediately  previous  to  his  death,  an  inhabitant  of  the 
county  of  New  York,  and  that  his  said  last  will  and  testament  relates  exclusively  to  personal 
estate. 

Your  petitioners  flirther  show  that  your  petitioner,  Mary  Jackson,  residing  in  the  city  of 
New  York,  is  the  widow  of  the  said  deceased,  and  that  Jane  Jackson,  and  your  petitioner 
William  Jackson,  both  residing  in  the  said  city,  are  his  only  children,  and  only  next  of  kin. 
That  your  said  petitioner,  WilHam  Jackson,  is  of  Ml  age,  and  that  the  aaid  Jane  Jackson  is 
a  minor,  having  no  general  guardian.(e) 

Your  petitioners  fVirther  show  that  they  are  informed  and  believe  that  the  surrogate  of 
the  county  of  New  York  has  jurisdiction  to  take  the  proof  of  the  said  last  will  and  testament, 
and  over  the  executors  thereof,  and  the  power  of  granting  letters  testamentary  thereof,  with 
all  powers  incidental  thereto,  and  that  they  are  desirous  that  such  proof  should  be  taken, 
and  such  letters  granted,  and  that  such  further  or  other  proceedings  in  the  premises  should 
be  had  as  may  be  legal  and  proper.  And  forasmuch  as  your  petitioner,  Mary  Jackson, 
is  the  widow,  and  your  petitioner,  William  Jackson,  and  tiie  said  Jane  Jackson,  are  the 
only  next  of  kin  of  the  said  James  Jackson,  deceased,  your  petitioners  pray  that  your  honor 
will  be  pleased  forthwith  to  appoint  a  special  guardian  for  the  said  Jane  Jackson,  to  take 
care  of  her  interest  in  the  premises ;  and  that,  upon  the  due  appearance  of  such  special 
guardian  to  take  care  of  such  interest,  your  honor  will  be  pleased  to  proceed  immediately  to 
the  neoessaiy  examinations  for  proving  the  said  last  will  and  testament,  and  that  such  further 
or  other  proceedings  in  the  premises  should  be  duly  had  as  may  be  requisite  to  the  proving 
and  recording  of  the  said  last  will  and  testament,  and  tibe  granting  probate  and  letters  testa- 
mentary thereof  Mast  Jackson. 

And  your  petitioners  will  ever  pray,  fta  William  Jacksoit. 

Dated  this  twenty-fourth  day  of  April,  I860. 

[The  jurat  to  this  petition  will  be  similar  to  that  in  No.  1.] 

[The  consent  to  serve  as  special  guardian,  and  the  order  of  appointmenti  will  be  like  those 
at  Nos.  2  and  3.] 

WAIVBB  AND  CONSENT  OP  SPECIAL  GUABDLA2T.    (See  page  157.) 

Surrogates  Court — County  of  New  York 

• 

In  the  iiATnsR  of  PBOviNa  thx  last 

WILL   AND    TESTAMENT    OF    JaMBS 

Jackson,  dsoeased. 

1,  Henry  De  Witt,  ofthe  city  of  New  York,  attorney  at  law,  the  special  guardian  for  Jane 
Jackson,  one  ofthe  next  of  kin  of  James  Jackson,  late  of  the  city  of  New  York,  deceased, 

(a)  It  should  be  stated  that,  in  the  ooanty  of  New  York,  tlie  surrogate  will  not  allow  proof  of  a  wUl  in 
tUs  fivm,  where  there  are  mfiior  heirs  or  next  of  kin. 
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dalj  ^pointed  bj  the  sorrogate  of  the  ooontj  of  New  York  to  take  care  of  her  intereBta  in 
the  matter  of  proving  the  last  will  and  testament  of  the  said  deceased,  do  hereby  walre  the 
iBsoing  and  service  npotfme  of  a  citation  to  attend  the  probate  of  the  said  last  wiU  and  tear 
tament,  and  consent  to  the  immediate  examination  of  witnenes  in  this  matter.(/) 
Dated  this  24th  April,  1860.  Hshbt  Dk  Win. 

OBDEB  FOB  DOCEDIATB  PBOOF.    (See  page  157.) 

Aty&a    (SeeKo.3.) 

TiOe,    (See  No.  Z) 

On  reading  and  filing  the  petition  of  ICary  Jackson  and  William  Jackson,  propounding  Hm 
last  will  and  testament  of  James  Jackson,  late  of  the  dty  of  New  York,  deceased,  for  pro- 
bate, whereby  it  appears  that  the  said  Mary  Jadcson  is  the  widow,  and  that  Jane  Jackaon, 
residing  in  the  city  of  New  Tork,  a  minor,  having  no  general  gnardian,  and  the  said  William 
Jackson,  are  the  only  next  of  kin  of  the  said  deceased,  and  on  reading  and  filing  the  stipa- 
lation,  in  writing,  of  Henry  De  Witt»  Eaqoire,  the  spedal  guardian  duly  iH[>pomted  to  take 
care  of  the  interests  of  the  said  minor  in  the  premise^  waiving  the  issuing  and  service  upon 
him  of  a  citation  to  attend  the  probate  of  Ae  said  last  will  and  testament^  and  consenting  to 
the  immediate  examination  of  witnesses  in  this  matter:  It  is  ordered,  porsaant  io  the  [n«yar 
of  the  said  petition,  that  the  examination  of  the  witnesses  in  this  matter  bo  immediately 
proceeded  with. 


No.  ••   Pftire  ifts* 

lONITTB  OF  ISSUING  SUBP(ENA.(^) 

At,  &a    {See  No.  3.) 

TiUe    (See  No.  Z.) 

Philip  Thompson,  the  petitioner  herein,  haviag  applied  for  a  sabpoena  to  Clinton  Marshall 
and  James  Clarke,  as  witnesses  in  this  matter,  it  is  ordered  that  a  subpoena  issue  accord- 
ingly, returnable  the  seventeenth  day.  of  June,  instant,  at  ten  o^dock  in  the  forenoon. 

SXJBPCENA  TO  WITNBSSBa 

County  of  New  Tork^  ss: 

The  People  of  the  State  of  New  Torh^  io  CUiUon  Marshall  aind  Jaimes  Clark^  greeting: 

We  conunand  you  thai,  all  business  and  excuses  being  laid  aside,  you  and  each 
[sbal]  of  you  personally  appear  and  attend  before  our  surrogate  of  the  county  q€  New 
York,  at  his  office  in  the  city  of  New  York,  ou  the  seventeenth  day  of  June,  in- 
stant, at  ten  o'clock  in  the  forenoon  of  that  day,  to  testify  and  give  evidence  in  the  matter 
of  proving  the  last  will  and  testament  of  James  Thompson,  late  of  the  dty  of  New  Yock, 
deceased,  now  pending  before  our  said  surrogate ;  And  for  a  failure  to  attend,  you  will  be 
deemed  guilty  of  a  contempt  of  court,  and  be  responsible  to  the  aggrieved  party  for  the  loss 
and  hindrance  sustained  by  such  failure,  and  for  all  other  damages  sustained  thereby,  and 
will  forfeit,  to  such  aggrieved  party,  fifty  dollars  in  addition  to  such  damage 

Witness,  Edward  C.  West,  surrogate  of  our  said  county  of  New  York,  at  the  city  of  New 
York  this  twelfth  day  of  June,  in  the  year  one  thousand  eight  hundred  and  sixtyi  ctn^  d 
our  independence  the  eighty-fifth.  Edwabd  C  West,  Sumffoie^ 

Ohablbs  Connkb,  JProctor. 

OEDEE   THAT  ATTACHMENT   ISSUE   AGAINST   A  WITNESS   FOE   DISOBE- 
DIENCE TO  A  SUBPCENA. 

At,  kc    (See  No.  3.) 

TiUe.    (See  No.  3.) 

The  subpoena  heretofore  issued  in  this  matter  to  Clinton  Marshall  and  James  Clark,  re- 
quiring them  and  each  of  them  personally  to  appear  and  attend  in  this  court  on  this  day, 
at  ten  o'clock  in  the  forenoon,  to  testify  and  give  evidence  in  this  matter,  having  been  duly 
and  personally  served  on  the  said  Clinton  Marshall,  and  his  legal  fees  as  a  witness  having 
been  paid  to  him,  as  appears  by  the  affidavit  of  James  Gray,  duly  filed  herdn,  proving  such 
service  and  payment  by  him;  and  the  said  Clinton  Marshall  having  fialed  to  i^pear  aooord- 

(/)  Bee  note  (e),  No.  & 

&)B«e9B.a.899;  9  B.  B.  (Mh  ed.)  884»  mo.  18  [sea  q,  snMv. 4 ;  ilfi^  eta.  1,  p.  SL 


FORMS  OH  PROYINa  WIIIA  yii 

ing  to  the  exigency  of  the  Bftid  sabpcBDa,  on  motion  of  Kr.  Charles  Conner,  of  oonnsel  for  the 
petitioner  herein,  it  is  ordered  that  a  warrant  issue  to  the  sheriff  of  the  city  and  oounty  of 
New  York,  to  attach  the  said  Clinton  Marshall,  and  to  bring  him  forthwith  personally  before 
this  court,  to  answer  for  his  contempt  in  not  obeying  the  said  subpoena,  and  to  detain  him 
in  his  custody  until  he  shall  be  duly  discharged.(A) 

ATTACHMENT  FOR  DISOBBDIBNCB  TO  A  SUBPOENA 

The  FeopU  of  ihe  SiaU  of  New  York,  to  (he  Sharif  of  ihe  cUy  and  cowUy  of  New  York, 
greeting: 

We  command  you  to  attach  Clinton  Marshall,  i£  he  shall  be  found  in  your  baili- 
[SBix]  wick,  and  bring  him  forthwith  personally  before  our  surrogate  of  the  county  of 
New  York,  to  answer  unto  us  for  certain  trespasses  and  contempts  against  us,  in 
not  obeying  our  writ  of  subpoena,  issued  in  due  form  of  law  by  our  said  surrogate,  to  him 
directed,  and  on  him  duly  and  personally  served,  and  his  legal  fees  as  a  witness  paid  him, 
conmianding  him  personally  to  appear  and  attend  before  our  said  surrogate,  at  his  office  in 
the  city  of  New  York,  on  the  seventeenth  day  of  June  instant,  at  ten  o'clock  in  the  fore- 
noon, to  testify  and  give  evidence  in  the  matter  of  proving  the  last  will  and  testament  of 
James  Thompson,  late  of  the  city  of  New  York,  deceased,  now  pending  before  our  said  sur- 
rogate ;  and  you  are  forther  oommanded  to  detain  him  in  your  custody  until  he  shall  be 
discharged  by  our  said  surrogate,    And  have  with  you  this  writ 

Witness,  Edward  0.  West,  surrogate  of  our  county  of  New  York,  at  the  surrogate's  office 
in  the  city  of  New  York,  this  seventeenth  day  of  June,  in  the  year  one  thousand  eight  hun- 
dred and  sixty.  Edwabd  C.  West,  Swrrogaie, 

Chables  CovioEB,  Prodor, 


No.  10*   Paye  168. 

REQUEST  FOR  THE  EXAMINATION  OF  WITNESSEa    (Pages  1B6-6.) 

me.    (Su  No.  3.) 

The  subscriber,  the  widow  of  James  Thompson,  late  of  the  city  of  New  York,  deceased, 
contesting  the  proof  of  Uie  will  of  the  said  James  Thompson,  deceased,  now  pending  before 
the  surrogate  of  the  county  of  New  York,  hereby  makes  her  request  in  writing  to  Uie  said 
surrogate,  that  all  the  witnesses  to  the  said  will  be  examined,  and  that  Thomas  Porter  and 
John  Coming,  residing  in  the  city  of  Albany,  merchants,  also  be  examined  as  witnesses  on 
the  part  of  the  subscriber,  in  opposition  to  the  proof  aforesaid. 

Dated  this  seventeenth  day  of  June,  I860.  Cornelia  Thompsoit. 

Geobob  Lord,  of  Cowwel  for  OomtUa  TJtompsan. 
To  Edward  C.  West,  Esq.,  SurrogcUe  of  (he  county  ofNmo  York. 

[The  affidavit  to  obtain  the  order  for  the  examination  in  another  oounty,  of  a  sick  or  dis- 
abled witness  residing  in  such  county,  should  set  forth  his  residence,  the  necessity  for  his 
examination  according  to  the  advice  of  counsel,  and  the  improbability  of  procuring  his  at- 
tendance before  the  original  surrogate.] 

ORDER  FOR  THE  EXAMINATION  OF  SICK  OR  DISABLED  WITNESSES  RE- 
SIDING IN  ANOTHER  OOUNTY  OF  THIS  STATK  (See  pages  156-6.) 

At,ftc.    {See  No.  Z.) 

TiOe.    (See  No. 'i) 

This  matter  having  come  on  to  be  heard  on  the  return  of  the  citations  duly  issued  to  the 
proper  persons,  requiring  them  to  appear  in  this  court  and  attend  the  probate  of  the  last 
will  and  testament  of  James  Thompson,  late  of  the  city  of  New  York,  deceased,  and  Philip 
Thompson,  one  of  the  executors  named  in  the  said  last  will  and  testament,  having  appeared 
in  person,  and  by  Charles  Conner,  his  proctor  and  counsel,  in  support  of  the  proof  thereof 
and  Cornelia  Thompson,  the  widow  of  tiie  said  deceased,  and  having  the  right  to  contest  the 
said  proof,  having  appeared  by  George  Lord,  her  proctor  and  counsel,  to  contest  the  same, 
and  Gabriel  Van  Cott,  the  spedal  guardian  for  Charles  Thompson  and  Henry  Thompson,  mi- 
nors, interested  in  the  said  matter,  having  also  appeared,  and  no  other  party  or  person  hav. 

(A)  **  In  ftll  ordera."  Mys  Mr.  Klrtland,  in  Ids  TreatiM,  **  whereon  a  warrant  or  attachment  is  to  be  issned, 
the  KToands  upon  which  the  order  Is  made,  and  the  attachment  or  warrant  Issued,  ought  to  be  Inserted  in 
them  respectirely :  and  the  practice  of  the  Court  of  Chancery  and  courts  of  general  powers  will  not  be  ]na- 
tUed  io  a  sarrogate,  wlu»  acts  bj  spedal  and  ttmlted  powers."    KirUand't  Surr.  86. 


viii  AFFENDIX. 

ing  appeared  in  the  said  matter,  and  the  sud  matter  haring  been  heard  and  dsiij 
frOTi  daj  to  day,  until  this  daj,  and  all  the  witnesses  therein,  other  than  those  hereinafter 
mentioned,  having  been  examined,  and  the  said  Cornelia  Thompson  having  doly  filed  her 
request  in  writing  that  all  the  witnesses  to  the  said  will  be  examined,  and  that  Thomas 
Porter  and  John  Corning,  residing  in  the  city  of  Albany,  merchants,  also  be  examined  as 
witnesses  on  her  part,  in  opposition  to  the  proof  aforesaid;  and  it  having  been  satiafactorilf 
proved  that  James  Clark,  one  of  the  subscribing  witnesses  to  the  said  last  wHi  and  testa- 
ment, and  the  said  Thomas  Porter  and  John  Coming  reside  in  the  citj  of  Albany,  and  that 
the  J  are,  and  each  of  them  is  infirm,  and  that  it  is  not  probable  that  their,  or  either  of  their 
attendance  in  this  oourt  can  be  procured  within  a  reasonable  time,  and  that  the  testimany 
of  the  said  Thomas  Porter  aad  John  Coming  is  material  in  this  matter:  On  motion  of  Mr. 
Oeerge  Lord,  of  counsel  for  the  said  ComelSk  Thompson,  it  is  ordered  and  directed  that  the 

said  James  Clark,  Thomas  Porter  and  John  Coming  be  examined  before ^ 

Esquire,  surrogate  of  the  county  of  Albany,  and  that  a  certified  copy  of  this  order  under  the 
seal  of  thia  court,  together  with  the  said  will,  be  deliyered  to  the  said  surrogate  of  the 
county  of  Albany,  on  or  before  Monday,  the  first  day  of  July  next  And  it  is  farther 
ordered  that  this  matter  stand  adjourned  to  the  day  of  August  next,  at  ten  o'dodc 

in  the  forenoon. 

I,  Edward  C.  West,  surrogate  of  the  county  of  New  York,  do  hereby  eertify  tiiat  the  for»- 
going  is  a  trae  copy  of  an  order  made  by  me  in  the  matter  of  proving  the  last  wOl  and  tee- 
tament  of  James  Thompson,  late  of  the  city  of  New  Yoric,  deceased,  now  pending  before  ma 

In  testimony  whereof)  pursuant  to  the  statute  in  such  case  made  and  provided,  I  have  here- 
FsbalI  "°^  affixed  my  seal  of  office,  at  the  surrogate's  office  in  the  city  of  New  Y(Hk, 
■-        •■     this  nineteenth  day  of  June,  in  the  year  one  thousand  eight  hundred  and  sixty. 

EDWiiBD  C.  WXST. 

NOTICE  07  EXAMINATION  OF  WITNBSSES.    (See  page  168.) 
Surrogate's  Court — County  of  New  York, 

Is  THE  MATTBB  OF  PBOVINO  THB  LAST  ] 
WILL  Ajn)  TESTAlfXHT  OF    JaHIS  V 
Thokpsoit,  DEOEABKD.  j 

You  will  please  to  take  notice  that  James  Clark,  one  of  the  subscribing  witnesses  to  tiie 
last  will  and  testament  of  James  Thompson,  late  of  the  city  of  New  York,  deceased,  and 
Thomas  Porter  and  John  Coming,  will  be  examined  as  witnesses  in  this  matter,  before 
: ,  Esquire,  surrogate  of  the  county  of  Albany,  at  the  office  of  the  said  sur- 
rogate in  the  city  of  Albany,  on  the  sixteenth  day  of  July,  instant,  at  ten  o'clock  in  the  fore- 
noon of  that  day.  Gbobob  Lobd,  Proctor  for  Comdia  JTiompson^ 

Dated,  this  first  day  of  July,  1860.  contesting  the  proof  of  the  said  vnSL 

To  Philip  Thokpsoit,  Esq.,  Special  Quardiai^  Ac 


No.  11.   Paye  169. 

AFFIDAVIT  FOR  COMMISSION. 
Title,    {8uKo.Z.) 

City  and  County  of  New  Tork,  ss :  Philip  Thompson,  of  the  city  of  New  York,  bemg  duly 
flwom,  doth  depose  and  say  that  he  is  one  of  the  executors  named  in  the  last  will  and  tes- 
tament of  James  Thompson,  late  of  the  city  of  New  York,  deceased,  and  the  petitioner  herein 
supporting  the  proof  of  the  said  will  That  he  has  disclosed  to  Chiurles  Conner,  Esquire,  his 
counsel  in  this  matter,  the  facts  which  he  expects  to  prove  in  the  said  matter  by  Nelson 
Brown,  of  liie  city  of  Mobile,  in  the  state  of  Alabama,  and  that  the  said  Nelson  Brown  ia  a 
material  witness  in  support  of  the  proof  of  the  said  will,  as  he  is  advised  by  his  said  eounael, 
and  verily  believes,  liiat  the  said  Nelson  Brown  does  not  reside  within  the  state,  but  re- 
sides in  the  city  of  Mobile,  in  the  state  of  Alabama,  aforesaid.  Philip  Thoxfsov. 
Sworn  this  seventeenth  day  of  ) 
June,  1860,  before  me,        ) 

Jaiobs  CowDBBY,  Commisnonsr  {f  Deeds, 

NOTICE  OF  APPLICATION  FOR  A  COMMISSION. 

me,    (See  No,  2,) 

Please  to  take  notice  that  on  the  affidavit,  of  which  the  annexed  is  a  copy,  an  application 
will  be  made  to  the  surrogate  of  the  county  of  New  York,  at  his  office  in  the  oity  of  New 


poRus  ON  PRovma  wiixa 

Tori,  on  the  thirtieth  day  of  June  inataat,  at  ten  o'clock  in  tho  foreni 
order  that  t,  eommiBsion  issue  in  this  matter,  to  be  directed  to  Jacob 
law,  John  Harris,  morclianl,  and  Hearf  Lawrsnce,  gentleman,  all  resii 
blip,  ic  the  stato  of  Alabama,  authonzing  them,  or  anj  two  of  then 
Kelson  Brown,  renidingin  the  saitLcity  of  Mobile,  aa  a  witness  in  supi 
trill  of  James  Thompaon,  deceased,  now  pending  befhre  the  sud  surrof 
to  be  ftnnezed  to  Uie  eidd  commisaion,  in  wtiicb  on;  party  to  this  matt 
join.  Tours,  Ac, 

Dat«d  this  nineteenth  day  of  June,  1B60.  Chablcs  Cohheb,  Proctor 

To  CQHHELIi  TBOMPSOK.  -,    ,"y'il 

Gaboiel  Tan  CoTT,  Esq.,  Onardian  ad lilem.  ,>iji!^aiii 

■-.?■. 
OBDEft  FOB  C0M1U8SI0N.  '»il>iii>i» 

At,*©.    (SuNo-i.)  ^/i-'f- 

Titte.    (See  No.  3.)  v  i,il  l.i 

'  On  reading  end  fliing  the  affidavit  of  Philip  Thompson,  the  executor  of  the  said  ^^w^,w 
and  testament,  and  Che  petitioner  herein,  together  with  notice  of  motion  for  a  commission 
and  proof  of  due  aerrice  on  Ibe  other  [lartiea  to  this  matter,  and  no  one  appearing  to  9^030, 
and  on  motion  ot  Charles  Conner,  ot  couni^el  Tor  the  said  executor,  it  is  ordered  tliat  a  com- 
mistion  issue  out  of  and  under  tbe  seal  ol  this  court,  to  be  directed  to  Jacob  Bamat'd,''4611tl- 
seUor  at  law,  John  Harris,  merchant,  and  Henry  Lawrence,  geotlemau,  alt  reaidiDg"tlD  ttfe 
dty  of  Mobile,  in  tho  state  of  Alabama,  authoriaing  them,  or  any  two  of  them,  to  eiamine 
on  oath,  upon  interrogatories  to  he  annexed  to  the  stiid  commission.  Nelson  Brown,  residing 
in  the  said  city  of  Uobile,  as  a  wltneM  in  support  of  the  proof  of  the  said  last  will  anUt  ^^Ijf' 
meut,  and  that  any  of  tbe  partiea  to  this  matter  have  leare  to  join  in  the  said  comn^tm, 
and  that  the  same  may  be  returned  by  mail,  addresBsd  to  the  sarrogate  of  the  oovi^^'it 
NewTork.  '"',.". 

no.  18.    P>ve  189.  '  '<„-i 

COMMISSION  TO  EXAMINE  FOHBIGN  WITNESSES.  ■" ''^l 

The  People  of  Oie  Slale  of  2/ea  York  to  Jacob  Barnard,  cofmeeUor  at  taw,  John  Earrit;<nar 

eAani,  and  Henry  LaterenM,  senlieman,  ait  raiding  in  the  dty  of  Mobile,  in  the  StMe  ti 

AttAawa,  send  greeting:  jl^ifi^ 

Enow  ye  that  we,  with  full  faith  io  your  prudence  apd  competency,  have  appointed  fiDti 

commissioners,  and  by  tlicse  presents  do  authorize  you,  or  any  two  of  you,  totm- 

[szal]     amine  Xetsou  Brown,  residing  in  the  said  city  of  Mobile,  aa  a  witness  in  the  niMMr 

of  proving  the  last  will  and  testament  of  James  Thompson,  late  of  the  city  of  Nnr 

Tork,  deceased,  now  pending  before  our  surrogate  of  tbe  county  of  Kew  York,  in  support 

of  the  proof  of  the  said  will,  on  oath,  upon  the  interrogatories  annexed  to  this  commisdoB, 

to  take  and  certily  the  depo^tions  of  the  said  witness,  and  return  the  same  accorduig  to.flB 

directions  hereunto  annexed.  ^<JiJ 

Witness,  Edward  C.  West,  surrogate  of  our  county  of  New  Tork,  at  the  surrogate's  offlOb 

in  tlie  city  of  New  York,  this  thirteenth  day  of  June,  in  tlie  year  one  thousand  eiglit  hundred 

and  sixty,  Edwasd  C.  Wut^ii 

Charles  Cohheb,  I'rodorfbr  Bxecvior.  '  r, 

[The  proper  directions  for  tbe  execution  of  the  commission  should  accompany  the  same;  tb 

accordau^  with  the  provisions  of  tbe  Bevised  Statutes.    2  B.  S.  393-1;  3  B.  S.  (6th  ed^ 

695-6.] 

IfO.  13.    P«C*  1«9.  '\ 

FORM  OP  INTEBROGATORIBS  TO  BE  ANNEXED  TO  A  COMMISSION  FOE  THE 
EXAMINATION  OF  A  SDBSCBIBINQ  WITNESS. 


Interrogatories  to  be  administered  to  W.  P.  J.  and  A.  N.  Z.,  witneMe*  to  be  produced,  sworn 
and  exvnined  before  B.  H.  Q.,  commissioner,  in  the  city  of  Washington,  in  the  District 
of  Columbia,  in  the  matter  of  proving  the  last  will  and  testament  of  H.  B.,  late  of  the 
city  of  New  York,  single  woman,  deoeased,  now  pending  before  the  surrogate  of  the 
county  of  New  YorlE,  under  and  in  pursuance  of  the  commission  hereto  annexed  : 
Pint  Inlarogaiory. — What  is  your  name,  age  and  occupation,  bu^ess  or  profession ;  and 

where  do  you  reude  ? 


Suemd  Inierrogaiorif. — Were  joa  acqiuunted  vith  Jaan  TIm—im.  late  cf  die  ctrtf 
Few  York<  deceawd  ?    State  bow  long  aid  hov  intimBtcij' joa  woe  aeqcuiise^ 
Where  and  when  did  be  die? 

Third  InUrrogakfry. — ^Look  at  tbe  instnnncnt  m  vritmg  berecnto  iBiirtfd,  beairf  dw 
the  eifrfath  daj  of  JaDuarj,  in  tbe  jear  I860,  pvnportznf  to  be  the  laai  viH  asd  iiiniMi  lit  of 
tfae  aaid  Jamea  Tbompaon,  and  aaj  whether  or  not  joa  wen  preeent  at  the  tine  of  ^  en- 
cation  of  the  game  ?  If  sov  where?  Statepartioaiarij  what  look  pboe  at  the  ezecB&n«f 
the  laid  instnunent  ?   Who  was  present  ?    What  was  done  and  said,  and  bj  vbcxs? 

Fourth  Itderrogaktry^ — ^Waa  anything  aaid  in  regard  u>  tbe  witneaaag  thecEBcetiiii  of  die 
•■id  inatnunent)  and  \fj  whom,  and  who  were  present  ? 

Fifih  Inlerrogalory. — ^What  was  done  with  regard  to  ■IliMSiiini,  the  ermitiffl!  tf  the  aid 
iostnunent  and  in  whose  preseooe? 

SixOi  Ird/trrrogaJUiry. — ^What  was  the  ooodition  of  H.  B.  as  regaidi  tbe  sovrndBea  or  n* 
■oandnesB  of  her  mind  at  tbe  tinie  tbe  instnnnent  was  czeonted? 

SeoenOi  Jnlerrogatory. — ^What  was  H.  BL's  age? 

Eighth  InUrrogaiory. — ^Do  joa  know  of  any  other  matter  or  thing  relating  to  tfaeexeenliGB 
of  the  said  instrument,  and  the  eonditioQ  of  the  mind  of  H.  B.  at  Sie  time  of  its  enoeaOMLi 
Answer  foUj  and  paiticalarl j. 

Tbe  following  interrogatories  bare  been  arniered  to  commisBons  to  prore  villas  iflmi 
oat  of  the  Surrogate's  Court  They  «e  otjectioiiable  as  feadmg,  and  would  not  pwhtfy 
be  sDowed  in  a  litigated  case : 

PBOCXEDOIG  ROM  1HB  SEOOfSD  OnXBBOGAlOET  AS  ABOTK 

Third  InUrrogaiory. — ^Look  at  the  instnmient  in  writing  hereunto  annexed,  bearisg  ^ 
the  eighth  day  of  Jannary  in  the  year  1860,  porporting  to  be  the  last  will  and  testamei^  cf 
the  said  James  Thompson,  and  say  whether  or  not  yoa  were  present  as  a  witoesB  at  tbe  time 
of  the  execution  of  the  same  ?  Did  yoa  see  the  said  James  Thompson  sabscribe  his  wm 
to  the  said  instniment,  or  did  he  make  soch  sabscription  in  yoor  presence  ? 

Fourifi  InlerrogeUary. — J£,  in  answer  to  the  last  preceding  interrogatory,  yoa  ^lall  state  thst 
yoa  did  not  see  the  said  James  Thompson  sabecnbe  his  name  to  tibe  said  instnmieDt,  cr  that 
be  did  not  make  such  sabscription  in  yonr  presence^  did  he^  at  any  time^  and  when,  acknov- 
ledge  to  yon  that  he  had  sabscribed  the  said  instrument?  State,  if  yoa  reooQect,  in  vbit 
words  he  expressed  to  yoa  sach  acknowledgment? 

Fifth  Jnlerrogatory. — ^Did  tbe  said  James  Thompson,  at  the  time  of  sadi  sdbscriptioo,  or  of 
ioch  acknowledgment  aforesaid,  dedare  that  the  said  instrument  so  sabscribed  by  him  v«s 
his  last  will  and  testament?  Answer  fully  and  particularly.  State,,  to  the  beet  of  jwr 
reoolIectioD,  the  language  which  he  used  in  making  such  dedaration,  or  in  what  nuLDiierbe 
declared  the  said  instrument  to  be  his  last  will  and  testament,  and  whether  you  are  ceiUiB, 
and  how  you  became  so,  that  he  knew  that  tbe  said  instrument  was  his  wilL 

SixOi  Inierrogaiory. — ^Did  the  said  James  Thompson,  at  the  time  of  such  subscriptkn,  ff 
acknowledgment  and  declaration  aforesaid,  request  you  to  become  a  subscribing  witnes  to 
the  said  instrument?  Answer  fully  and  particulariy.  State,  to  the  best  of  your  recollecdoo, 
■the  language  which  he  used  in  making  such  request,  or  in  what  manner  he  made  the  same. 
Did  you  immediately  thereupon  sign  your  name  to  the  said  instniment  ? 

Seventh  Inierrogaiory. — ^Was  the  person  whose  name  is  signed,  together  with  yoor  ova, 
as  a  subscribing  witness  to  the  said  instrument,  present  at  the  time  of  such  subsc^ption,  or 
acknowledgment  and  dedaration  aforesaid  ?  Did  you  see  him  sign  the  said  instnimeot  is  i 
witness  ?  Did  tbe  said  James  Thompson  request  him  so  to  sign  the  said  instrument  uddid 
he  so  sign  the  same  in  his  presence  ?  State  the  name  of  the  said  person,  whether  be  is  oov 
liTing,  and  where  he  resides. 

EighOi  Inierrogaiory. — ^Was  the  said  James  Thompson,  at  the  time  he  so  executed  tbe  m 
instrument,  of  sound  mind  and  memory,  and  in  all  respects  competent  to  demise  real  estate; 
and  was  he,  or  did  he  appear  to  you  to  be  under  any  restraint,  and  was  be  competent  to 
transact  ordinary  business,  and  to  dispose  of  his  property  and  estate. 

Nvnih  /n^errogFaiory.— [Same  as  the  eighth  of  the  above  series.] 

SURROGATE'S  ALLOWAKTCB  OP  INTERROGATORIEa 

At^  &a     (A8  in  No,  3.) 

Present,  ftc. 

TiOe.    (As  in  No.  3.) 

Ordered  that  the  within  interrogatories  be,  and  the  same  are  hereby  allowed  and  settlei 

Edwabd  C.  West,  SurrogaU. 
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No.  14.    Paye  186. 

THE  DEPOSITIONS  OP  WITNESSES  ARE  TAKEN  IN  THE  FOLLOWING  FORM. 
SurrogcUe^s  Cawir—Ckmniy  0fK€w  York, 

Ih  the  katteb  or  pbotikq  the  last  ] 

WILL    AND    TBSTAMBNT    OF   JAMBB  > 

Thompson,  decxashd.  | 

Coumly  of  New  York,  aa:  Samael  Belknap,  of  the  dty  of  New  York,  a  witness  produced, 
sworn,  and  examined  in  this  matter  on  the  part  of  Philip  Thompson,  the  executor  named  in 
the  last  will  and  testament  of  James  Thompson,  deceased,  in  support  of  the  said  will,  being 
duly  sworn  and  exammed  before  Edward  0.  West,  surrogate  of  the  oounty  of  New  York, 
doth  depose  and  say : 

QuesHon.  Were  you  acquainted  with  James  Thompson,  deceased  ?  and  if  sp,  how  inti- 
inately,  and  how  long  7 

Answer,  1  was  well  acquainted  with  him  for  some  tax.  years  previous  to  his  death,  &a,  kc 


No.  15.    Pa^Mi  165,  186« 

FORMS  OF  DEPOSITION  OF  WITNESSES  PROVING  WILL. 

PBOor  or  ouBTODT.    (See  page  166.)(i) 
me.    {8eeyo.2.) 

Oouniy  of  New  York,  ss :  PhiUp  Thompson,  of  the  dty  of  New  York,  being  duly  sworn 
and  examined  before  Edward  0.  West,  surrogate  of  the  county  of  New  York,  doth  depose 
and  say  that  he  received  the  instrument  in  writing,  bearing  date  the  eighth  day  of  January, 
in  the  year  one  thousand  eight  hundred  and  sixty,  purporting  to  be  the  last  will  and  testa- 
ment of  James  Thompson,  deceased,  from  the  said  James  Thompson,  immediately  after  he 
executed  the  same ;  that  the  said  instruoient  remained  in  the  custody  of  this  deponent  until 
he  brought  the  same  to  the  of&ce  of  the  surrogate  of  the  county  of  New  York,  where  he  de- 
posited the  same  for  probate,  and  that,  whilst  the  said  instrument  remained  in  the  custody 
of  this  deponent,  the  same  was  in  no  respect  altered  or  changed.  Philip  Thompson. 

Sworn  this  seventeenth  day  of ) 
June,  I860,  before  me,        \ 

Edwabd  C.  WEST,  Surrogate. 


another  FOBIC. 

TiOe.    {See  No.  2.) 

County  of  New  York,  ss:  Edgar  Slosson  and  Philip  Thompson,  both  of  the  city  of  New 
York,  being  severally  and  duly  sworn  and  examined  before  Edward  0.  West,  surrogate  of 
the  county  of  New  York,  do  depose  and  say  as  follows:  and  the  said  Edgar  Slosson  for  him- 
self doth  depose  and  say  that,  at  the  request  of  James  Thompson,  now  deceased,  he  drew  and 
wrote  the  instrument  in  writing,  now  produced  and  shown  to  this  deponent,  bearing  date 
the  eighth  day  of  January,  in  the  year  one  thousand  eight  hundred  and  sixty,  purporting  to 
be  ^e  last  will  and  testament  of  the  said  James  Thompson,  deceased,  and  attends  to  the 
execution  of  the  same ;  that  he  received  the  said  instmment  from  the  said  James  Thompson 
immediately  aH^r  ^e  execution  thereof  and  that  the  same  remained  in  the  custody  of  this 
deponent  until  the  twelfth  day  of  April  last  past,  when  he  handed  the  same  to  Philip  Thomp- 
son, one  of  the  executors  therein  named,  to  take  charge  thereof  And  the  said  Philip  Thomp- 
son for  himself  doth  depose  and  say  that  he  received  the  said  instrument  from  the  said  Edgar 
Slosson  on  the  twelfth  day  of  April  last  past*  as  above  stated ;  that  the  same  remained  in 
his  custody  until  the  twentieth  day  of  April  last  past,  when  he  brought  the  same  to  the  office 
of  the  surrogate  of  the  county  of  New  York,  where  he  deposited  the  same  for  probate.  And 
the  deponents  farther  say  that,  whilst  the  said  instrument  remained  in  their  respective  cus- 
tody, the  same  was  in  no  respect  altered  or  changed.  Edoab  Slosson, 
Sworn  this  seventeenth  day  of )  Philip  Thohfson.(;) 
June,  1860,  before  me,        t^ 

Edward  G.  West,  Swrogate, 

<<)  Bee  8.  L.  1887,  p.  527,  eee.  17 ;  8  R.  8.  (6th  ed.)  149.    See  AfUs,  pp.  160-1. 

If)  Proof  of  custody  la  taken  only  In  rare  caaes,  at  present,  In  the  eonrt  of  the  surrogate  of  the  conoty  of 
ITew  York. 
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DEPOSITIONS  OF  SUBSCRIBING  WITNESSED 
Surrogates  Comi — CewUy  of  Kew  York. 

1%  THE  IfATTZB  OF  PBOTIXG  THE  LAST 
WILL    KSD    TXSTAMS3ET    OP    JaMBB 

Thompson,  deceased,  as  a  wni. 

OF  EEAL  AID  FEBSOEAL  ESTATE^ 


ExammaUcn  of  WUnesses,  twom  and  eocammed  m  the  above  entUkd  maUar. 

County  of  New  York,  to  wit:  Thomas  Brown,  of  the  city  of  New  Toi^  hang  duly  swwa 
as  a  witness  in  the  abore  entitled  matter,  and  examined  on  behalf  of  the  i^Iicant  to  praire 
said  win,  says:  I  was  well  aoqoainted  with  James  Thompson,  now  deceased.  I  knew  the 
abore  named  decedent  for  about  six  jears  before  his  death.  The  gabscription  of  the  name 
of  said  decedent  to  the  inatnnnent  now  shown  to  me  and  offered  for  probate  as  his  last  will 
and  testament,  and  bearing  date  the  tenth  daj  ef  December,  in  the  year  one  thoosand  e^Jit 
handled  and  sixty,  was  made  by  tiie  decedent  at  the  readenoe  of  the  decedent  in  the  city 
of  New  York,  in  the  presence  of  myself  and  of  James  Thome,  the  other  snbscribin^  witness. 
At  the  time  of  his  making  such  snbscription,  the  said  decedent  declared  the  said  instniment 
so  sabscribed  by  him  to  be  his  last  will  and  testament ;  and  I  thereupon  signed  my  name  as 
a  witness  at  the  end  of  said  instrnment,  at  the  request  of  said  decedent,  and  in  his  prcocnca. 

The  said  decedent,  at  the  time  of  so  execating  said  instnnnent,  was  upwards  of  ^le  age  of 
twenty 'One  years,  and  of  sound  mind,  memory  and  understanding,  and  not  under  any  r»> 
straint,  or  in  any  respect  incompetent  to  devise  real  estate.  I  also  saw  said  James  Thome^ 
the  other  attesting  witness,  sign  his  name  as  a  witness  at  the  end  of  said  will,  and  know  that 
he  did  so  at  the  request  of  said  decedent,  and  in  his  presence.  Thomas  Bbowv. 

Bwom  this  fifteenth  day  of ) 

June,  1860,  before  me,    t 

Edwabd  0/ wbbt,  Surrogate, 

[The  other  subscribing  witnesses  each  make  a  similar  deposition.] 


ANOTBEB  FOmC. 

me.    (See  No,  2.) 

Cowniy  of  Kings^  City  of  Brooklyn^  ss :  Clinton  Marshall,  of  the  city  of  New  Yoik;  being 
duly  sworn  and  examined  before  Jesse  G.  Smith,  surrogate  of  the  county  of  Kings,  doth  de- 
pose  and  say  that  he  was  well  acquainted  with  William  Jones,  now  deceased ;  that  he  was 
present  as  a  witness,  and  did  see  the  said  William  Jones  subscribe  his  name  at  the  end  of 
the  instrment  in  writing,  now  produced  and  shown  to  this  deponent,  bearing  date  the  eighth 
day  of  January,  in  the  year  one  thousand  eight  hundred  and  sixty,  purporting  to  be  the 
last  will  and  testament  of  the  said  William  Jones,  deceased.  That  the  said  William  Jones^ 
at  the  time  of  making  the  said  subscription,  declared  the  said  instrument  to  be  his  last  wifl 
and  testament,  and  requested  this  deponent  to  sign  his  name  as  a  witness  thereto ;  there- 
upon this  deponent  accordingly  signed  his  name  as  a  witness  at  the  end  of  the  said  instru- 
ment. This  deponent  further  says  that  the  smd  William  Jones,  at  ihe  time  he  so  executed 
the  said  instrument,  was  a  citizen  of  the  United  States,  of  full  age,  of  sound  mind  and  mem- 
ory, in  all  respects  competent  to  devise  real  estate^  and  not  under  reetramt,  and  that  this 
deponent  saw  James  Clark,  of  the  city  of  Albany,  sign  the  said  instrument  at  the  end  there- 
of as  a  witness,  in  the  presence  of  the  said  William  Jones,  and  at  his  request. 
Sworn  this  seventeenth  day  of )  Clinton  Uabottatt. 

June,  1860,  before  me,  f 

Jesse  C.  Smith,  Surrogate. 


No.  16.    Pace  IBS* 

IN  CASE  OP  TBHE  DEATH  OR  NON-RESIDENCE  OF  EITHER  OP  THE  SUB- 
SCRIBING WITNESSES^  THE  PROOF  OF  HIS  HANDWRITING  IS  AS 
FOLLOWS  :— 

TUle,    {See  No,  2.) 

County  of  New  York^  ss :  George  Jackson,  of  the  city  of  New  York,  being  duly  swocn  and 
examined  before  Edward  C.  West,  surrogate  of  the  county  of  New  York,  doth  depose  and 
say  that  he  is  well  aoquamted  with  De  Witt  Sampson,  late  of  the  city  of  New  York,  but  now 
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of  the  city  of  Cincinnati,  in  the  state  of  Ohio,  and  with  his  manner  and  style  of  handwriting, 
having  often  seen  him  write,  and  that  he  yerilj  believes  that  the  signature,  "  Be  Witt  Samp- 
son," signed  as  a  witness  to  the  instrument  in  writing,  now  produoed  and  shown  to  this  de- 
ponent, bearing  date  the  eightii  day  of  January,  in  the  year  one  thousand  eight  hundred  and 
sixty,  purporting  to  be  the  last  wiU  and  testament  of  James  Thompson,  deceased,  is  the 
true  and  genuine  handwriting  and  signature  of  the  said  De  Witt  Sampson,  and  that  the  said 
Be  Witt  Sampson  resides  in  the  city  of  Cincinnati  aforesaid,  and  is  not  now  within  the  jur- 
isdiction of  the  state  of  New  York.  Qbobge  Jackson. 
Sworn  this  seventeenth  day  of ) 
June,  1860,  bdbre  me,       f 

Edwabd  C.  West,  Surrogate. 

The  following  Is  a  form  of  a  deposition  on  proving  a  will,  adapted  to  two  or  more  attesting 

witnesses: — 

Chuniy  of  Saratoga,  ) 
Surrogate's  Court  ) 

—         -  -  -  -—  ^         ^  I 

Ik  the  xatteb  of  pboving  the  last 
will  amd  testakbitt  ot  j.  r., 

DECEASED. 


Saratoga  County ,  ss: 

J.  H.  K.  and  I.  D.,  both  of  the  city  of  New  Yorit,  being  first  duly  sworn  in  open  court, 
on  their  oaths  do  depose  and  say  that  they  are  subscribing  witnesses  to  the  last  will  and  tes- 
tament of  J.  R.,  late  of  the  town  of  ,  in  the  county  of  Saratoga,  aforesaid,  deceased. 
And  these  deponents  further  say  that  the  said  deceased  did,  in  .the  presence  of  these  de- 
ponents, subscribe  his  name  at  the  end  of  the  instrument  which  is  now  shown  to  these  de- 
ponents, and  which  purports  to  be  the  last  will  and  testament  of  the  said  deceased,  and  which 
bears  date  on  the  day  of  ,  in  the  year  one  thousand  eight  hundred  and  sixty ; 
that  the  said  deceased  did,  at  the  time  of  subscribing  his  name  to  said  instrument  as  afor^ 
said,  declared  the  same^to  be  his  last  will  and  testament ;  that  these  deponents  did  thereupon 
subscribe  their  own  names  at  the  end  of  said  instrument  as  attesting  witnesses  to  the  execu- 
tion thereof,  at  the  request  of  the  said  deceased,  and  in  his  presence,  and  in  the  presence  of 
each  other.  That  the  said  deceased,  at  the  time  of  subscribing  his  name  to  said  instrument 
as  aforesaid,  was  upwards  of  twenty-one  years  of  age  ,*  that  he  appeared  to  be  of  sound  mind 
and  memory,  and  was  not  under  restraint  to  Uie  knowledge  or  belief  of  these  deponents. 
Subscribed  and  sworn  this  11th  )  J.  M.  EL 

day  of  July,  1860,  before  me,  f  L  D. 

John  C.  Hulbut,  Surrogate. 


No.  IT.    PaffM  186-T. 

ORDER  ADMITTING  WILL  TO  PROBATE  AND  RECORD. 
At,  &a    {See  No.  3.) 
TVOe.    {See  No.  9.) 

Satia&etory  proof  having  been  made  of  the  due  sendee  of  the  citation  heretofore  issued  in 
this  matter,  requiring  the  proper  persons  to  appear  in  this  court  on  the  seventeenth  day  of 
June  last  past,  and  attend  the  probate  of  the  last  will  and  testament  of  James  Thompson, 
late  of  the  city  of  New  York,  deceased,  bearing  date  the  fourth  day  of  December,  in  the  year 
one  thousand  eight  hundred  and  sixty ;  and  Philip  Thompson,  the  executor  named  in  the 
said  last  will  and  testament^  having  appeared  by  Charles  Connor,  his  proctor  and  counsel, 
in  support  of  the  proof  of  the  same ;  and  Cornelia  Thompson,  the  widow  of  the  said  deceased, 
having  appeared  in  person  and  by  G^rge  Lord,  her  proctor  and  counsel,  in  opposition  there- 
to ;  and  Gabriel  Van  Cott,  the  special  guardian  of  Charles  Thompson  and  Henry  Thompson, 
minors,  two  of  the  heirs  and  next  of  kin  of  the  said  deceased,  having  also  appeared,  and  no 
other  parties  or  persons  having  appeared  in  the  said  matter,  and  the  said  matter  having  been 
duly  heard  and  adjourned  from  day  to  day  until  this  day;  and,  after  hearing  the  proofaand- 
aUegations  of  the  said  Philip  Thompson  and  of  the  said  j^6Ua|l^W£gMl'';m 
Gabriel  Tan  Cott,  special  guardian  A^pi^M^^ 


[en,  that  th^an^flnur  IdyuefawrtsA^Hhitttte  dofti) 
tator,  at  the  time  of  executing  the  same,  was  in  all  respects  competent  to  devise  real  estate, 
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and  not  under  restraint ;  and  the  sorrogate  being  aatiafied  of  its  genninenen  and  Taliditj  ;Q^ 
and  on  motion  of  Mr.  Charles  Connor,  in  behalf  of  the  said  executor,  it  is  adjudged  and  de- 
creed, and  the  surrogate  of  the  oountf  of  New  York,  by  Tirtue  of  the  power  and  anthoritj 
in  him  vested,  doth  adjudge  and  decree,  that  the  said  last  will  and  testament  was  duly  exe- 
cuted— ^that  the  same  is  genuine  and  Tidid — that  the  said  last  will  and  testament^  and  tiis 
proofi}  and  examinations  taken  in  respect  to  the  same,  be  recorded ;  and  that  the  said  last 
will  and  testament  be  admitted  to  probate^  and  that  the  same  be,  and  hereby  is^  established 
as  a  will  of  real  and  personal  estate.(f) 

The  following  entry,^a]80,  is  made  in  the  book  of  surrogate's  minutes  in  the  New  Toik 
surrogate's  office: 

At,  Ac    {See  JTo.  3.) 

TUU.    (SeeKo.Z) 

The  proofs  in  this  matter  being  deemed  sufficient,  it  is  ordered  that  the  said  will  be  ad* 
mitted  to  probate,  and  that  the  usual  decretal  order  bo  entered. 


No.  18.   Pac«  18T. 

COMPLETE  RECORD  OF  WILL. 

Be  it  remembered  that  heretofore,  to  wit^  on  the  eighteenth  day  of  August,  in  the  year 
one  thousand  eight  hundred  and  sixty,  Authony  A.  Jacobus,  the  sole  executor  named 
jn  the  last  will  and  testament  of  Richard  Martin,  late  c€  the  dtjr  of  New  York,  deceased, 
appeared  in  open  court,  before  the  surrogate  of  the  county  of  New  York,  and  made  apfdica- 
tion  to  have  the  said  last  will  and  testament,  which  relates  to  both  real  and  personal  estate^ 
proved;  and,  on  such  application,  the  surrogate  did  ascertain,  by  satisfactory  evidence,  who 
were  the  widow,  heirs  and  next  of  Idn  of  the  said  testator,  and  their  respective  residences; 
and  some  of  them  appearing  to  be  minors,  and  having  no  general  guardian  resding  within 
the  state  of  New  York,  a  special  guardian  was  appointed,  in  due  form  of  law,  to  take  care 
of  their  interests  in  the  matter  of  proving  the  said  will,  by  an  order  entered  for  that  purpose 
by  said  surrogate ;  and  said  surrogate  did  thereupon  issue  a  citation  in  due  form  of  law,  £- 
rected  to  the  said  widow,  heirs  and  next  of  kin,  and  special  guardian,  by  their  respective 
names,  stating  their  respective  places  of  residenoe,  requiring  them  to  appear  before  said  sur- 
rogate, at  his  office  in  the  city  of  New  York,  on  the  eighteenth  day  of  August^  then  instant 
to  attend  the  probate  of  the  said  wilL  And  afterwards,  to  wit,  on  the  said  eighteenth  day 
of  August,  satisfactory  evidence  by  affidavit  was  produced  and  presented  to  said  snrrogats 
of  the  service  of  the  said  citation  in  the  mode  prescribed  by  law ;  and,  on  that  day,  no  ana 
appearing  to  oppose  the  probate  of  such  will,  such  proceedings  were  thereupon  bad  after- 
wards, t^t  the  surrogate  took  the  proof  of  said  will  hereinafter  set  forth,  upon  this  twentiedi 
day  of  September,  in  the  year  one  thousand  eight  hundred  and  sixty;  and  he  aidyudged 
the  said  will  to  be  a  valid  will  of  real  and  personal  estate,  and  the  proofs  thereof  to  be  sof- 
fident ;  which  said  last  will  and  testament^  and  proofi^  are  as  follows,  that  is  to  say : 

FORM  OF  A  WILL.(m) 

I,  It  J£,  of  the  city  of  New  York,  gentleman,  do  hereby  make  and  publish  this  MY 
LAST  WILL  AND  TESTAMENT; 

I BBQUBATH  to  my  wifs,  absolutely,  the  wines,  liquors,  fUel  and  other  consumable  house- 
hold stores  and  provisions,  and  the  linen,  china  and  glass,  together  with  the  moneys  and 
bank  notes  of  common  and  usual  currency,  which  may  be  in  my  dwelling-house  at  the  tiaM 

(£)  Bee  6.  L.  1887,  pp.  017-8,  see.  17:  f  IL  &  (4th  ed.)  951,  tee.  64 ;  AnU,  p.  ISB. 

(I)  The  following  ts  toe  form  of  the  aeeretel  order  on  the  estebUaliment  of  %  wUl,  eotered  In  evety  eaw  ta 
the  oonrt  of  the  Burogate  of  the  ooonty  of  New  YoriL  It  la  the  ^^mwoZ"  deoretiil  order  reforxwl  to  la  the 
entry  in  the  minntee : 

At,*a 
{TtOe.) 

The  ezeontors,  next  of  kin,  and  heln  at  hew  of  Mid  deeeaaed  haying  thia  dey  appeereil  to  attend  the  pn> 
bate  of  aaid  will,  in  paraoanee  of  the  citation  heretofore  Inned,  and  the  pnoth  and  examlnatioiiaorthe  aah- 
aciibing  witneaaea  to  aaid  will  haTlng  been  duly  taken  and  heard ;  an<L  upon  anoh  proof;  it  ippeartng  aalli> 
Ihctory  to  thla  conrt  that  the  aaid  wiu  had  been  doly  executed  aocordlng  to  law,  and  that  aaid  tcwiatoi,  at 
ttbe  time  ot  exeonting  the  aame,  waa  in  all  reapeeta  oompetent  to  dlapoae  of  hia  eatate : 

It  la  therefore  ordered,  decided,  and  decreed  that  the  aaid  will  be,  and  the  aame  la  hereby,  ratahltahail  li 
a  valid  will,  and  that  the  aame  be  admitted  to  probate  and  leeorded. 

m)  Thla  waa  deemed  a  proper  place  to  inolnde  afftim  of  a  wiD,  with  the  atteatattoa.   The  tern  affsa  li 
en  from  lajlor*a  Preoedeato  of  Willi,  p.  187. 
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of  my  decease ;  and  also  sach  part  of  my  plate  which  is  engrayen  with  the  initials  of  her 
father's  name.  I  ajjbo  give  to  my  wife  the  use  and  enjoyment,  during  her  life,  of  the  house- 
hold goods  and  furniture,  fixtures  and  utensils  (not  hereinbefore  beqeathed),  and  the  plAte, 
marked  with  the  initials  of  my  name,  and  the  books,  paintings  and  prints  of  which  I  shall 
die  possessed :  And  from  and  after  her  decease  I  direct  that  the  same  articles  be  disposed 
of  as  part  of  the  residue  of  my  personal  estate :  And  I  direct  my  executors  to  cause  an  in- 
ventory to  be  taken  of  the  same  articles,  before  the  delivery  thereof  to  my  said  wife ;  and 
two  copies  to  be  made  of  such  inventory,  and  to  be  signed  by  my  said  wife  and  executors, 
of  which  copies  so  signed  one  shall  be  delivered  to  my  said  wife,  and  the  other  kept  by  my 
executors. 

I  GIVE  AND  DEVISE  uuto  my  SOU  iH,  ALL  THAT  my  fircehold  messuage,  with  the  out-build- 
ings, garden,  Ac,  thereto  adjoining,  situate  and  being,  Ac.,  now  in  tiie  occupation  o(  &o^ 
for  and  during  his  natural  life.  And  from  and  immediately  after  his  deoeasedi  I  devise  such 
hereditaments  unto  my  son  X>.,  and  his  heirs  forever. 

And  WHEBEAb,  by  virtue  of  a  lease  bearing  date  on  or  about  the  first  day  of  June,  1860, 
made  between  A,  B.  oi  the  first  part  and  myself  of  the  second  part,  I  am  entitled  to  the 
remainder  of  a  term  of  years,  now  to  come  and  unexpired,  of  and  in  all  that  messuage, 
tenement  or  dwelUng-house,  situate  and  being  in  .  .  .  street,  in  the  city  of  New  York,  now 
in  the  occupation  of  G.  K,  with  the  coach-house,  stables,  Ac,  thereto  a^oining  or  belong- 
ing, &c.  Now  I  eiVE  unto  my  daughter  Jf.  the  said  leasehold  premises,  for  and  during  so 
many  years  of  the  said  term  as  she  shall  happen  to  live :  And  from  and  after  her  decease, 
I  bequeath  the  same  leasehold  premises  to  my  grandson,  V.  M,^  for  the  whole  residue  of 
the  said  term  which  may  be  to  come  and  unexpired  therein  at  the  decease  of  my  sud 
daughter  M. 

I  GIVE  AND  DEVISE  uuto  my  SOU  C7.,  for  and  during  his  life,  provided  he  shall  continue  to 

reside  therein  for  the  term  of years  next  after  my  decease,  all  that  messuage 

situate  in street,  in  the  city  of  Rochester,  in  the  state  of  New  York,  and  the  sta- 
ble, garden,  Ac,  thereto  belonging,  and  now  occupied  with  the  said  messuage  by  my  son 
C, :  And  from  and  after  the  decease  of  my  said  son  C,  or  if  he  shall  not  continue  to  reside 
in  the  said  messuage  and  premises  for  the  term,  and  in  the  manner  aforesaid,  then  I  devise 
such  hereditaments,  immediately  upon  the  happening  of  either  the  said  events,  to  my  grand- 
son, T,  L.  M.,  and  his  heirs  forever. 

I  GIVE  AND  DEVISE  uuto  F.  K^  ot,  &C.,  and  his  heirs,  all  that  messuage,  Ac.,  with  the 
lands  thereto  adjoiniog,  and  usually  occupied  therewith,  situate,  &c.,  and  now  in  the  tenure 

of  B.  i2.,  containing,  by  estimation, acres  (more  or  less),  fta,  upon  tsubt,  to  let 

the  same  fh)m  year  to  year,  or  for  any  term  net  exceeding  twenty-one  years,  for  the  best 
rent  that  can  be  obtained  for  the  same,  but  without  taking  any  fine  or  premium  therefor ; 
and  on  receipt  of  such  rent  and  profits,  upon  tbust,  firom  time  to  time  to  apply  such  rents 
and  profits  unto  and  to  the  use  of  R.  T.  and  J,  7.,  two  of  the  children  of  my  daughter  J£, 
until  the  youngest  of  such  children  att^n  the  age  of  twenty-one  years.  And  when  and  so 
soon  as  that  event  shall  happen,  I  devise  the  messuage,  lands  and  hereditaments  last  men- 
tioned unto  the  said  K  T,  and  J.  2!,  and  their  heirs  forever,  as  tenants  in  common,  and  not 
as  joint  tenants. 

I  GIVE  AND  DEVISE  all  the  rcst,  residue  and  remainder  of  my  real  estates,  and  I  bequeath 
the  rest  of  my  personal  estate  unto  B.  B.  and  C.  D.,  of  the  city  of  New  York,  merchants, 
their  heirs,  executors,  fta,  upon  the  trusts  hereinafter  paiticuiarly  mentioned,  hereby  giv- 
ing and  granting  full  power  and  authority  to  the  said  B  B,  and  0,  2>.,  and  the  survivor  of 
them,  and  his  heirs,  to  sell  such  real  estates,  together  or  in  paioels,  either  by  public  auction 
or  private  contract,  at  such  time  and  place,  or  times  and  places,  and  subject  to  such  stipula- 
tions relating  to  the  title,  or  to  the  payment  of  the  purchase  money,  (part  whereof  may  be 
allowed  to  remain  on  mortgage  of  the  estates  sold  for  any  reasonable  time,)  or  to  any  other 
matters  connected  with  the  sale,  as  my  said  trustees  shall  judge  expedient,  or  as  their  coun- 
sel shall  adrise ;  which  sale  of  such  real  estates  shall  be  made  as  soon  as  oonvenientiy  may 
be  after  my  decease;  and  also  with  power  for  my  said  trustees  to  fix  a  reserved  bidding, 
and  buy  in  any  lot  or  lots  at  any  auction,  and  to  rescind  or  vary  any  contract  or  contracts 
for  sale,  without  being  liable  for  any  consequential  loss,  and  also  to  execute  such  instra- 
xnents  and  assurances  as  shall  be  requisite  for  completing  the  sale  of  my  said  estates,  or  any 
of  them.  And  I  direct  that  my  said  trustees  shall  convert  and  get  in  my  residuary  personal 
estate,  and  invest  the  moneys  to  arise  fi^m  such  real  estates  and  residuaiy  personal  estate 
in  the  names  or  name  of  the  trustees  or  trustee,  for  the  time  being,  of  my  will,  in  or  upon 
real  estate,  or  any  stocks,  funds,  or  other  securities  in  the  United  States,  generally  considered 
good  and  permanent ;  with  liberty  for  the  said  trustees  or  trustee,  with  the. consent  in  writ- 
ing of  my  said  wife,  to  vary  and  transpose  the  investments  from  time  to  time  for  any  other 
investments  of  the  description  aforesaid:  And  ui»ON  fubthsr  trust,  to  pay  over  to  my  said 
-wife  the  annual  income  of  the  said  moneys,  or  the  stocks,  fVmds  and  securities  whereon  the 
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fame^fihalL  b^  uiyested,  daring  her  life ;  and  after  her  death,  as  to  the  same  moneys,  stocks^ 
fftAis'ikm^driniieBf  and  the  income  fVom  thenceforth  to  become  due  for  the  same,  rPOH 
TlKfSt/^'ya^thisreont  to  my  son  i?.,  his  executors,  administratora  or  assigns,  the  som  of 
po}rUi  7  '.J  .^'i^^^iich  sum  shaJl  be  absolutely  vested  in  him  on  my  decease,  and  shall  cany 
iikte^si  ^^rib|e.  rate  of  .  .  .  per  cent,  per  annum,  fix)m  the  decease  of  my  said  wife,  until 
pkyt^eilHheri^idif^  and,  subject  to  the  payment  of  the  same  sum  and  interest,  in  TRUsr  for 
mf^6Vkef^\Mwti,  (naming  Ihem^)  to  be  divided  equally  among  them,  their  respective  execn- 
tm^  adrntfi^ti^ctors  and  assigns,  and  their  respective  shares  to  be  absolutely  vested  on  my 
ddSm^'f^ii^'^^^  share  of  my  said  daughter  to  be  received,  enjoyed  and  ^posed  of  by  ha 
aSlel'wfJiifmtd^-es^te,  without  the  control  or  interference  of  her  present  or  any  future  hus- 
band, and  her  recMsipt  to  be  (notwithstanding  coverture)  an  effectual  discharge  for  the  same. 
All^¥li^f^6j^ declare  that  my  said  trustees  or  trustee  shall  have  a  discretionary  power  to 
^p66tpl^eil'f6r3i&i^)^  not  considered  illegal  by  the  laws  of  this  state,  the  converaon  or 
ffi^M^'Mm  any  "^ut  of  my  residuary  personal  estate,  which  shall,  at  my  decease,  conast  of 
stocks,  f^nds^  or  aecaiities  of  any  description  whatever;  And  I  farther  declare  that  my 
li^^V%[i^97^>^I^^Btates  and  hereditaments,  from  the  time  of  my  decease,  shall  be  consdered 
atfw^tft^Ir'iibnVerted  into  personal  estate,  and  subject  to  the  trusts  lastly  hereinbelbn 

^f^^whsdaS!^i6f'feal  estate,  vested  in  me  as  trustee  or  mort^^agee,  to  the  said  B.  R  and 
(T^Ifil'MXiWobt^^'^  equities  affecting  the  same  respectively. 

^f  Mfl^ w totH'i^^  trustees  or  trustee  for  the  time  being  of  this  my  will,  to  give  receipts  lor 
a]f  ^iSioJil^'  kjiti' i^ects  to  be  paid  or  delivered  to  such  trustees  or  trustee  by  virtue  of  my 
^^,'^iil^-^(^fci'th'^t  such  receipts  shall  exonerate  the  persons  taking  the  same  fh>m  9SI  11a- 
bbii^  %6t^e^  t^^thW^^plication  or  disposition  of  the  money  or  effects  therein  mentioned.  I 
ALSO  EMf»owER  t^o  trustees  or  trostee  for  the  time  being  of  my  will,  to  compound  or  allow 
tSlAe'^169'iii^'''Eli^GM  of  any  debt  or  debts  due  or  to  become  due  to  my  estate,  to  pay  all 
d^Bf^l^^TAnif  ^toVaccording  to  their  legal  priority,  and  to  settle  all  demands  against  my 
efl^tep^tift'&ll'fti^imer  of  accounts  between  me  and  any  person  or  persons,  on  such  terms  as 
nrfy%^t?d8tfe5is''6l^*frustee  shall  in  their  or  his  discretion  think  expedieni  and  to  refer  any 
na^f^^'ii'diiret'.^ttftj^  relati^  to  my  affairs  to  arbitration.  Akd  I  hereby  declare  that  if  my 
B^'Msie^'i;^6r''kiiy^f  them,  or  any  person  or  persons  to  be  appointed  under  this  dause« 
smffl^fe,'^^  b^<tnliH<nffiing  or  incompetent  to  execute  tbe  trusts  of  my  will,  it  shall  be  lawM 
for  my  yrife  during  her  life,  and  after  her  death  for  the  competent  trustees  or  trustee  for 
tlft^HilM'beiAg(*p^'ffiiy,)  whether  retiring  from  the  office  of  trustee  or  not,  or  (if  none)  for 
tI^'^S^tftty'bi''MmHiistrators  of  the  last  surviving  trustee,  to  substitute,  by  any  writing 
u^^ifHbdfi*  Whl^^(^<^  or  hand,  any  fit  person  or  persons  to  be  trustees  or  trustee,  in  whom 
ti&m.  6i^Jlitld\^Wkem&j  be)  jointly  with  {he  surviving  or  continuing  trustees  or  trustee, 
jrfmm%miif%^m  U  vested.  Aot)  I  exempt  every  trustee  of  my  wiU  from  liability  for 
lG^^''o^6\iilH)tin'#itfi6ik  his  own  wilAil  default,  and  authorize  him  to  retain  and  allow  to  his 

o^lfSitiMB'bi^^^fralft     all  expenses  incidental  to  the  trusteeship. 

9SmpQ^^^&^Bd^R  and  C,  D.  executors  of  this  my  last  will  and  testament 

•IlSr^y  ?fef^<flP^'«i(tf  iknnul  any  will  or  wills  heretofore  executed  by  me. 

^  ^i^fh^-'Whle^e^  f  have  hereunto  set  my  hand  this       day  of  ,  in  the  year  ose 

igfat  hundred  and  sixty.  R.  li-(«) 

-viPvJP^fffisldjWiMjKio.        Broadway,  in  the  city  of  New  York. 
\o  ^YiRFiWeWIPgdB*^.        Bowery,  in  the  «ity  of  New  Tork.(o) 

^^S^lSi^it)}^i^Y^\^}^^  testator  named  in  the  foregoing  will,  in  our  presence,  and  at  th« 

iXm^^X^ioAi^^^^i^W  declared  by  the  testator  to  be  his  last  will  and  testament, 

vSiMSA  at'^i^iwk  iame  as  a  witness  at  the  end  of  the  will,  at  the  request  of  the  tet- 

XsmlHimH'^v^W&n^^  0.  P.,  residing,  Aa 

-nr/.;-o  m^ilJ  ^*:  it)  .lnof5oc>*^'  g^  m   residing,  &a 

.iriUiu  liorjaUKBOfiJmONS  AND  TESTIMONY  OP  THE  WITNESSES. 
\nR  ^o  ,ROln:'.j  fjiiri  Vt^RTIFICATB  AT  THB  BND  OP  THE  BEGOBD.) 

^^^Si^'of^^l^n^^i^  Recorded  the  preceding  last  will  and  testament  of  R  K.,  d£- 
cdra^r'^  at  WM  ^^fSd^Ahd  personal  estate,  together  with  the  proofs  taken  in  the  court  of 
thf  ^^^^ettWg^^        New  York,  relating  to  the  said  last  wiU  and  testament;  whidi 


f'  \^e  ^ci-lfi^d  Qbtiiu|flif  l8  not  oocessary  to  seal  a  wllL 
iir.ftfhil'^'«tK^ti«(JttMMlows  strictly  the  words  of  the  statute,  which  prescribes  that  eaeh  of  tta 
ift  dtottjolan^ai^  KkM^  a  witness  atVuwd  qfthe  vftO." 
Jftn^Afi^il^lftiBafammaiyof  theoereznonleDQSaaUyoheervedontb^ 
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record  is  hereby  signed  and  certified  by  me,  punmant  to  the  proyisions  of  the  Keyised  Stat- 
utes, this  twentieth  day  of  September,  one  thousand  eight  hundred  and  sixty.Cg) 

Edwabd  C.  Wist. 


No.  19.    Vmge  188. 

CBRTIFIOATE  ON  WILL. 

CowUy  of  New  York,  ss:  Be  it  remembered  that  on  the  day  of  the  date  hereof,  the  last 
wiU  and  testament  of  James  Thompson,  late  of  the  city  of  New  York,  deceased,  (being  the 
foregoing  written  instrument,}  was  duly  proved  before  Bdward  G.  West,  surrogate  of  the  said 
county,  according  to  law,  as  and  for  the  last  will  and  testament  of  the  real  and  personal 
estate  of  said  deceased ;  which  said  last  will  and  testament,  and  the  proofs  and  examinations 
taken  thereon,  are  recorded  in  this  office. 

In  testimony  whereof  the  surrogate  of  the  said  county  hath  hereunto  set  his  hand  and 
r  -1  affixed  his  seal  of  office,  this  eleventh  day  of  January,  in  the  year  of  our  Lord  one 
L        J     thousand  eight  hundred  and  sixty-one.  Edwabd  G.  West,  Surrogate, 


No.  20.    Pase«  188,  819* 

FORM  OF  PROBATE. 

A  correct  copy  of  (he  WiXt^  with  thefoBoioing  Certificate: 

County  cfNew  York,  \ 
Surrogate^a  Office.    J 

Be  it  remembered,  that  on  the  day  of  the  date  hereof,  the  last  wiU  and  testament  of  James 
Thompson,  late  of  the  city  of  New  York,  deceased,  beiuring  date  the  seventh  day  of  Novem- 
ber, one  thousand  eight  hundred  and  sixty,  (the  foregoing  being  a  true  copy  thereof))  was 
duly  proved  before  Edward  0.  West,  surrogate  of  the  said  county,  according  to  law,  as  and 
for  the  last  will  and  testament  of  the  real  and  personal  estate  of  said  deceased;  which  said 
last  will  and  testament,  and  the  proofs  and  examinations  taken  thereon,  are  recorded  in  this 
office. 

In  testimony  whereof,  the  surrogate  of  the  said  oounty  hath  hereunto  set  his  hand  and 
FflBALl  ^^^^^  ^  B^  o^  offioe,  this  eleventh  day  of  January,  in  the  year  of  our  Lord  one 
'-       ^     thousand  eight  hundred  and  sixty-one.  -  Inward  G.  West,  Surrogate, 

County  of  New  York,  ) 

Surrogate'8  Office,    )  "' 

Be  ic  remembered,  that  on  the  day  of  the  date  hereof  Philip  Thompson,  the  sole  executor 
named  in  the  last  will  and  testament  of  James  Thompson,  late  of  the  city  of  New  York,  de- 
ceased, having  first  taken  and  subscribed  an  oath  fkithfully  and  honestly  to  discharge  the 
duties  of  such  executor,  letters  testamentary  were  granted  to  bim  accordingly. 
In  testimony  whereof  the  surrogate  of  said  county  hath  hereunto  set  his  hand  and  affixed 
rssAi.1  ^^  ^^  ^^  office,  the  eleventh  day  of  January,  one  thousand  eight  hundred  and 
L8BA1.J     gixty-one.(r)  Edward  0.  West,  Surrogate, 

{g)  The  following  Is  suggested  m  a  form  of  this  eertiflcate  more  strletly  in  accordADoe  with  the  prorlslont 
of  the  Uth  section  of  theBevlsed  8Utiite»-4  R.  &  68 ;  8  B.  B.  (5th  ed.)  laiMO : 

Cowity  o/Ntw  York,  ss:  It  i4>pearlDg,  noon  the  proofs  dnlj  taken  in  respect  to  the  last  will  and  teata- 
meat  of  Jamee  ThonuMon,  late  of  the  otty  of  New  York,  deceased,  that  the  said  will  was  daly  ezeeated,  and 
that  the  nid  James  Thompson,  at  the  time  he  exeeated  the  same,  waain  all  respects  competent  to  devise 
real  estate,  and  not  under  restraint,  the  said  last  will  and  testament,  and  the  sala  proofe  and  ezamlnattooa 
are  hereby  recorded,  signed  and  certified  by  me,  pursuant  to  the  proriaions  of  the  JSevised  Statntes,  this 
aeventeenth  day  of  July,  in  the  year  of  our  Lord  one  tboosand  eight  hundred  and  sixty. 

£.  0.  W.,  SurrogaU» 

(r)  These  two  certtAcates  may  properly,  it  Is  suggested,  be  embodied  In  one,  in  the  following  form : 
8taU  qfNew  York.    \  ^ . 
Onmlv  qfNetD  York,  f  "' 

I,  Edward  C.  West,  surrogate  of  the  county  of  Kew  York,  do  hereby  make  known  and  certify  to  all  whom 
It  may  concern,  that  the  foregoing  Is  a  true  copy  of  the  last  will  and  testament  of  James  Thompson,  late  of 
the  cfty  of  New  Tork,  deceased,  and  of  the  whole  thereof,  and  that  the  said  last  will  and  testament  was,  on  this 
seventeenth  day  of  Joae,  In  the  year  one  thousand  eight  hundred  and  sixty,  duly  proved  before  me  aeoonl- 
ing  to  law,  and  by  me  admitted  to  probate,  and  recorded  in  the  office  of  the  surrogate  of  the  county  of  New 
York;  and  fbrther,  that  the  administration  of  all  and  singular  the  goods,  chattels,  and  credits  of  the  said 
James  Thompson,  deceased,  and  the  execution  of  the  said  last  will  and  testament,  were,  on  the  same  day, 
duly  granted  and  committed  by  me  to  Philip  Thompeon,  one  of  the  executors  namad  In  the  said  will,  he 
having  first  duly  taken  and  subscribed  an  oatn  that  he  would  falt)ifUlly  and  honestly  discharge  the  duties  of 
executor  thereof,  which  oath  is  filed  in  the  offioe  of  t|re  surrogate  aforesaid. 

In  testimony  whereof  I,  the  said  surrogate,  have  hereunto  set  my  hand  and  affixed  my  seal  of  office,  at  the 
r.  -1  surrogate's  office  in  the  city  or  New  York,  this  seventeenth  day  of  June,  in  the  year  one  thousand 
f^->   eight  nundred  and  sixty.  SnwAxn  0.  Wan,  ^SHm^alei 
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!€•.  SI.    Psye  187. 

ORDER  SETTING  ASIDE  A  WILL. 
A%  tc    {See  No.  3.) 

TUle.    {See  No.  3.) 

Satisfactory  proof  haying  been  made  of  the  dae  aenrice  of  the  citation  heretofore  iaraed  in 
this  matter,  requiring  the  proper  persona  toi  appear  in  this  comt|  on  the  aeyenteenth  daj  of 
June  last  past,  and  attend  the  probate  of  the  last  will  and  testament  of  James  TbooipsoD, 
late  of  the  city  of  New  York,  deceased;  and  Philip  Thompson,  the  execntor  named  in  the 
said  last  will  and  testament,  having  appeared  bj  Charles  Conner,  his  proctor  and  ooumel,  ia 
support  of  the  proof  of  the  same,  and  Cornelia  Thompson,  the  widow  of  the  said  deceased, 
haring  appeared  in  person  and  by  Qeorge  Lord,  her  proctor  and  counsel,  in  opposition  there- 
to, and  Gabriel  Van  Cott,  the  special  guardian  of  Charles  Thompson  and  Henry  Thomp8al^ 
minors,  two  of  the  heirs  and  next  of  kin  of  the  said  deceased,  having  also  appeared,  and  no 
other  parties  or  persons  having  appeared  in  the  said  matter,  and  the  said  matter  having  beoi 
duly  heard,  and  adjourned  fh>m  day  to  day  until  this  day,  and  the  instrument  in  wiitxag; 
bearing  date  the  eighth  day  of  January,  in  the  year  one  Uiousand  eight  hundred  and  sixty, 
purpOTting  to  be  the  last  will  and  testament  of  the  said  James  Thompson,  deceased, 
having  bMn  produced,  and  Clinton  Marshall  and  James  Claik,  two  of  the  subscribing  wit- 
nesses to  the  said  instrument,  having  been  duly  examined  touching  the  &ct8  and  eiicom- 
Btances  attending  the  execution  thereof  and  the  competency  of  the  said  James  Thompson  to 
execute  the  same  as  and  for  his  last  will  and  testament,  and  after  hearing  the  prools  and 
allegations  of  the  said  Philip  Thompson,  and  of  the  said  Cornelia  Thompson,  and  the  aaid 
Ctabriel  Yan  Cott,  special  guardian  as  aforesaid,  having  submitted  the  rights  and  interests  of 
the  said  minors  to  the  care  and  discretion  of  this  court,  and  due  deliberation  being  thereon 
had,  and  on  motion  of  Mr.  (George  Lord,  of  counsel  for  the  said  Cornelia  Thompson,  it  is  ad- 
judged and  decreed,  and  the  surrogate  of  the  county  of  New  York,  by  virtue  of  the  power 
and  authority  in  him  vested,  doth  adjudge  and  decree,  that  the  said  instrument  in  writiqg 
was  not  executed  and  attested  in  the  manner  prescribed  bylaw  for  the  execution  and  attes- 
tation of  last  wiUs  and  testaments ;  and  further  it  is  declared,  and  the  surrogate  aforesaid, 
by  virtue  of  the  power  and  authority  aforesaid,  doth  declare  that  the  said  instrument  in  wii- 
tmg  is  null  and  void,  as  or  for  the  last  will  and  testament  of  the  said  James  Thompson,  de- 
ceased ;  and  further,  the  said  surrogate  ,doth  order  that  the  costs  of  all  the  parties  to  this 
proceeding,  and  the  fees  and  expenses  thereof^  be  paid  out  of  the  estate  of  the  said  decowiiod 


RECORD  OP  FOREIGN  WILL  ON  AN  EXEMPLIFICATION. 
The  Sxemplifieaiionia  entered  wfyUvponiheReoord^  and  ihefbOowing  Cert^icaUie 

County  of  New  Tork,  ss :  I,  Edward  C.  West,  surrogate  of  the  said  county,  do  hereby 
tify  to  all  whom  it  may  concern,  that  the  last  will  and  testament,  with  three  oodidls  of  Ahca- 
ham  Beach,  late  of  the  county  of  Somerset,  in  New  Jersey,  deceased,  has  been  duly  admitted 
to  probate  by  me,  upon  the  production  of  a  duly  authenticated  copy  thereof  from  under  the 
seal  of  the  court  in  which  the  same  was  proved ;  and  I  further  certify  that  the  foregcing  li 
a  correct  record  of  such  authenticated  copy. 

In  testimony  whereofj  I  have  hereunto  set  my  hand,  this  seventeenth  day  of  Noyember,  in 
[sial]    Uie  year  one  thousand  eight  hundred  and  sixty.  Bdwabd  C.  Wist. 


No.  28*   Pafre  21B* 

CONSENT  OF  HUSBAND  THAT  LETTERS  TESTAMENTARY  ISSUE  TO  HIS  WIFR. 

I,  Alexander  Wilson,  of  the  dty  of  Albany,  merchant,  the  husband  of  Jane  Wilaon,  the 
executrix  named  in  the  last  will  and  testament  of  James  Thompson,  late  of  the  dtj  of  New 
York,  deceased,  do  hereby  consent  that  letters  testamentary  of  the  said  last  will  and 
ment  issue  to  the  said  Jane  Wilson,  and  that  she  take  upon  herself  the  burden  of  the 
tlon  thereof.       •  ALBZunoxB 

Dated  this  eighteenth  day  of  June,  A.  D.  I860. 


FORMS  ON  PROVING  WILDS.  xix 

No.  24«    Pace  219. 

AFFIDAVIT  OF  INTENTION  TO  FILE  OBJECTIONS  AGAINST  THE  GRANTING 

OP  LETTERS  TESTAMENTARY. 

SwrragMs  Gowri — Couniy  of  New  York, 

In  the  xattbb  of  the  goods,  chat-  ] 

TELS  Am)  CBEDITS  OF  JaKES  ThOMP-  > 
SON,  DECEASED.  I 

CUy  afi(2  County  of  New  Tork^  88 :  Cornelia  Thompson,  of  the  dty  of  New  York,  being 
duly  sworn,  doth  depose  and  saj  that  she  is  the  widow  of  James  Thompson,  late  of  the  citj 
of  New  York,  deceased,  whose  last  will  and  testament  has  lately  been  admitted  to  probate  by 
the  surrogate  of  the  county  of  New  York,  and  of  which  said  will  Philip  Thompson  is  named 
one  of  the  executors.  That  she  is  a  legatee  under  the  said  last  will  and  testament,  and  in- 
tends to  file  objections  against  the  granting  of  letters  testamentaiy  thereof  to  the  said  Philip 
Thompson,  and  that  she  is  advised  and  believes  that  there  are  just  and  substantial  objections  to 
the  granting  of  such  letters  to  the  said  Philip  Thompson.  Gobveua  Thoxpson. 

Sworn  this  tenth  day  of  June,  ) 

I860,  before  me,  ) 

John  Wells,  (kmmiasioner  of  I>eed8, 

OBJECTIONS  AGAINST  THE  GRANTING  OF  LETTERS  TESTAMENTARY. 

TiOe,    {As  above) 

To  Edwabd  C.  West,  Swrrogaie  of  the  county  of  New  York  : 

The  objections  of  Cornelia  Thompson,  of  the  city  of  New  York,  widow,  a  legatee  under  the 
last  will  and  testament  of  James  Thompson,  late  of  the  city  of  New  York,  deceased, 
against  the  granting  of  letters  testamentary  of  the  said  last  will  and  testament  to  Philip 
Thompson,  one  of  the  executors  therein  named. 

First  OtfjecUoTL — ^That  the  said  Philip  Thompson  is  incompetent  to  execute  the  duties  of 
his  trust  as  executor  of  the  said  last  will  and  testament,  by  reason  of  improvidence. 

Second  Otfjedion. — ^That  the  circumstances  of  the  said  Philip  Thompson  are  such  as  not  to 
afford  adequate  security  to  the  creditors,  legatees  and  relatives  of  the  said  deceased  for  the 
due  administration  of  the  estate;  that  he  has  recently  fhiled  in  his  busLness  as  a  merchant 
in  the  cityof  New  York,  and  become  insolvent;  and  that  the  debts  owing  by  the  said  Philip 
Thompson  greatly  exceed  the  amount  of  property  belonging  to  him. 

Dated  this  sixth  day  of  July,  A  D.  1860.  Cobnblia  Thompson. 

Geobqe  Lobd,  of  Counsel  for  Objector. 

ORDER  THAT  EXECUTOR  APPEAR  TO  ATTEND  INQUIRY. 

At,&c.    {See  No.  3.) 
Tiik    {As  above.) 

On  reading  and  filing  the  objections  of  Cornelia  Thompson,  the  widow  of  James  Thomp- 
son, late  of  the  city  of  New  Yorl^  deceased,  and  a  legatee  under  his  last  will  and  testament, 
against  the  gran^g  of  letters  testamentary  of  the  said  last  will  and  testament  to  Philip 
Thompson,  one  of  the  executors  therein  named :  It  is  ordered  that  the  said  PhUip  Thompson 
appear  before  the  surrogate  of  the  county  of  New  York,  at  his  office  in  the  city  of  New 
York,  on  the  tenth  day  of  July  instant,  at  ten  o^clock  in  the  forenoon  of  that  day,  and  at- 
tend the  inquiry  into  the  said  objections.  Edwaed  C.  West,  Surrogate, 

GBOBas  Lobd,  Ftvctorfor  Ot^'edor, 

ORDER  THAT  OBJECTOR  PROCEED  WITH  INQUIRY. 

At,  fta    {See  No.  3.) 

liUe.    {As  above.) 

Cornelia  Thompson,  the  widow  of  James  Thompson,  late  of  the  city  of  New  York,  de- 
ceased, and  a  legatee  under  his  last  will  and  testament,  having  filed  objeotionB  against  the 
granting  of  letters  testamentaiy  of  the  said  last  will  and  testament  to  Philip  Thompson,  one 
of  the  executors  therein  named :  On  motion  of  Mr.  Charles  Conner,  of  counsel  for  the  said 
Philip  Thompson,  it  is  ordered  that  the  said  Cornelia  Thompson  appear  before  the  sunogatt 
of  the  oounty  of  New  York,  at  bis  office  in  the  dtj  of  New  York,  on  the  tenth  day  of  July, 


APPENDIX. 

instant,  at  ten  o'clock  in  the  forenoon  of  that  daj,  and  proceed  with  tbe  inqoiiy  into  the 
aaid  objections.  Edwabd  0.  Wnr,  Sfiarro^aU. 

Ohuilbs  ComnB,  Prodorfor  Executor. 

DECREE  ON  OBJIBGTIONa 
At,  Ac.    (8t»  No.  3.) 

mu.    (As  above,) 

Cornelia  Thompson,  the  widow  of  James  Thompson,  late  of  the  city  of  New  Yoric,  de- 
ceased, and  a  legatee  under  his  last  will  and  testament,  having  dolj  filed  her  objeetioDS 
against  the  granting  of  letters  testamentary  of  the  said  last  will  and  testament  to  Fhilip 
^ompson,  one  of  the  executors  named  therein,  and  the  surrogate  haying  inquired  into  the 
said  objections,  and  due  proof  having  been  taken,  and  after  hearing  counsel  for  the  reno- 
tive  parties,  it  is  adjudged  and  decreed,  and  the  surrogate,  by  virtue  of  the  authority  in  mm 
Tested,  doth  adjudge  and  decree,  that  (*)  the  said  Philip  Thompson  is  incompetent,  by 
son  of  improvidence,  to  execute  the  duties  of  his  trust  as  such  executor,  and  that  ~ 
testamentary  of  the  said  last  wiU  and  testament  be  r^Used  to  the  said  Philip  Thompson. 

[Or  proceeding  from  the  (*)]  the  circumstances  of  the  said  Philip  Thompson  are  aoch  m 
not  to  afford  adequate  security  to  the  creditors,  legatees  and  relatives  of  the  saud  decease^ 
for  the  due  administration  of  the  said  estate.  And  Author,  the  said  surrogate  doth  ovdff 
that  such  letters  testamentary  aforesaid  be  re^ed  to  the  said  Philip  Thompson  nn^  te 
■hall  give  the  like  bond  as  is  required  by  law  of  administrators  in  cases  of  intestacy. 

DECREE  DISMISSING  OBJECTIONa 

[Proceeding  from  the  (*)]  the  said  objections  be  dismissed.  And  Airther,  it  is  ordered  that 
such  letters  testamentary  aforesaid  issue  to  the  said  Philip  Thompson,  and  that  the  wrid 
Cornelia  Thompson  pay  the  costs  of  the  said  Philip  Thompson  on  this  proeeeding,  and  the 
fees  and  expenses  thereof,  to  be  taxed.(8) 


No*  26*   Pace  88S* 

FORM  OF  RENUNCIATION. 
Surrogate's  Gowi — GowUy  of  New  York. 


IH  TBI  KATTIB  OF  THl  Q0008,  STO.,  OF 

Jaxbs  Thompson,  DioBAgED. 


I 


I,  Charles  Jones,  of  the  city  of  New  York,  gentleman,  one  of  the  executors  named  and 
appointed  in  and  by  the  last  will  and  testament  of  James  Thompson,  late  of  Uie  city  of  New 
York,  deceased,  do  hereby  renounce  the  said  appointment,  'and  all  right  and  claim  to  letten 
testamentary  of  the  said  last  will  and  testament,  or  to  act  as  executor  thereof^  and  pimy  the 
surrogate  of  the  county  of  New  York  to  accept  and  record  this,  my  renunciation. 

Dated  this  eighth  day  of  June,  A.  D.  1860.  Chajklb  JoiRBb 

Signed  in  the  preeenoe  of 

JOHK  Stbong, 

Henbt  Smith. 

[The  proof  of  the  execution  of  the  renunciation  may  be  by  afiKdavit,  or  by 
ment  before  a  oommissioner  of  deeds,  notary  public,  or  other  proper  officer.] 


No.  S6.   Pace  %%\. 

APPLICATION  AND  PROCEEDINGS  TO  OBTAIN  A  DECREE  THAT  A  PERSOar 

NAMED  AS  EXECUTOR  HAS  RENOUNCED. 

Oovmiy  ofNeiB  York,  \ 
SurrogaUfa  CourL    ) 

To  Edwabd  C.  Wbst,  Surrogate  of  (he  county  of  New  York: 

The  application  of  Harris  Gibbons,  of  the  city  of  New  Yofk,  merebant,  respectfViIly  abow- 
eth  that  he  is  a  creditor  of  James  Thompson,  late  of  the  city  of  New  York,  decewed.  TM 
tbe  last  will  and  testament  of  the  said  James  Thompson,  deceased,  was  proved  bofare  the 
surrogate  of  the  county  of  New  York  on  the  seventeenth  day  of  June  last  past|  and  ttal 

(«)  Th«  pajmtnt  of  thaae  oosti  may  be  wforeed  1^  attaeliment. 


Philip  ThompBon,  &  pereon  named  and  appointed  as  one  of  the  executara  thereof  has  cot  yet 
appeared  to  quaUfy  and  lake  upon  himself  tbe  ezecntian  of  the  a^d  Uat  iiill  and  Cottameat 
Kiat  tbe  said  Philip  ThompsoQ  reaidea  in  the  city  of  Sew  York. 

The  udd  applicant  therefore  applies  for  a  iammoiiB,  to  be  iEaued  out  of  and  under  the  seal 
of  this  court,  poTBuaDt  to  the  statute  in  such  caae  made  and  provided,  to  be  directed  to  the 
■aid  Philip  Thompson,  reqiuriag  him  to  appe^  io  this  court  and  quali^aa  one  of  the  exeea- 
tora  of  the  said  last  will  and  testament,  within  a  certain  time  therein  to  be  limited ;  or  that) 
in  delbilt  thereof)  he  will  be  deemed  to  hare  renoonced  the  (aid  appointment 

Dated  this  first  day  of  July,  A.  D.  1S60.  Hasbib  Qibbonb. 

Jaus  MlTOHBLL,  Fnxlor  Jar  ^jipjicont 

Cii\l  and  County  of  Nea  York,  bs:  On  this  first  day  of  July,  in  the  year  leSO,  personally 
appeared  before  me  Harris  Gibbons,  named  in  the  foregoing  applicatioo,  and  made  oath 
that  be  had  read  the  said  applicatioQ,  and  Imew  the  contents  thereof,  and  that  the  matten 
of  &ct  therein  stated  were  true.  Aaboh  Jonm,  CSmnwrioiwr  ofDtedl. 

ORDER  FOB  ISSmNO  SOHUOKS. 
At,  Ac    {BeeKo.S.) 


THE  IU1TBB  or  THE  OO0D8,  CS1TTEL8  [ 

AND  CBEDITO  or  Jaus  THOWBOV,  i 

DBCEABED. 


On  reading  aud  Bling  the  application  of  Harris  Gibbons,  a  creditor  of  James  Thompson, 
late  of  the  city  of  New  Yorlc,  deceased,  it  is  ordered  that  a  summons  issue  to  Philip  Thomp- 
Bon,  a  person  named  and  appointed  aa  one  of  the  exeeutors  of  the  last  will  and  testament  of 
the  said  James  Tiiompson,  decosaed,  requiring  him  personally  to  appear  in  this  court,  before 
or  □□  the  ciglith  day  of  August  neit,  at  ten  o'clock  in  the  forenoon  of  &at  day,  aud  qualify 
aa  one  of  the  executors  of  Uie  last  will  and  testament  aforesaid;  or  that,  in  default  thereof 
be  will  be  deemed  to  have  renounced  the  said  appointment. 

8TJMM0HS  ON  THE  ABOTB  ORDER, 
Tht  People  of  iht  SlaU  of  Sea  For^  Id  F/vSip  Thotapum,  named  and  appointed  one  iff  the  ex- 
teutore  of  Hit  last  uill  and  Usianent  of  Jama  Thompsoii,  late  of  Iht  eilj/  of  Nod  York,  ds- 

Tou  are  hereby  summoned  and  required  to  appear  before  the  surrogate  of  tbe  cotinty  of 
New  York,  at  his  ofBce  in  the  oityof  New  York,  before  or  on  the  eighthday  of  August  next, 
at  ten  o'clock  in  the  forenoon  of  that  day,  and  qualify  aa  one  of  the  executors  of  the  last  will 
and  testament  aforesaid,  or,  in  de&ult  thereof,  you  will  be  deemed  to  have  renounced  the 
said  appointment. 
In  testimony  wbereoC  we  have  caused  the  seal  of  office  of  our  sud  surrogate  to  be  hereunto 

affixed.    Witness,  Edward  C.  West,  surrogate  of  our  a^d  county  of  New  York,  at 
[seal]     the  city  of  New  York,  the  twentieth  day  of  July,  in  the  year  oue  thousand  eight 

hundred  and  sixty,  and  of  our  independence  the  eighty-fiith. 

Edwabd  G.  Wwt. 

DECREE  THAT  EZECnTOR  HAS  BENOUNCBD. 

At,  Ac.  [,See  No.  3.) 
m».  (See  No.  26.) 
Whereas  Harris  Gibbons,  of  the  city  of  New  York,  merchant,  a  creditor  of  James  Thomp. 
■on,  late  of  the  city  of  New  York,  deceased,  lately  made  application  to  Lhe  surrogate  of  the 
county  of  New  York  for  a  summons  to  be  issued,  pursuant  to  the  statute  in  such  cose  made 
ojid  provided,  to  Philip  Thompson,  a  person  named  and  appointed  as  one  of  the  executors  of 
the  last  will  and  testament  of  the  said  James  Thompson,  deceased,  requiring  him  to  appear 
in  this  court  and  qualify  as  one  of  the  executors  of  the  said  last  wiU  and  testament,  or  that, 
in  default  thereof,  he  would  be  deemed  to  hare  renounced  the  said  appointment;  and  whereas 
a  sninmon,i  was  thereupon  duly  issued,  directed  to  the  said  Phillip  Thompson,  and  personally 
served  upon  him,  as  appears  by  the  affldavit  of  such  service  duly  Bled  herein,  and  which 
Mid  aumraons  and  proof  of  anch  service  thereof  are  as  follows: — {ineert  sitmTnone  and  nprla^ 
vit  of  service.^  And  whereas  the  s^d  Philip  Thompson  has  neglected  to  appear  and  qualify 
aa  reqtiired  by  tho  said  summons,  it  is  declared  and  decreed,  pursuant  to  the  statute  in  such 
cue  made  and  provided,  and  the  sarrogste  of  tbe  county  of  New  York,  by  virtue  of  the 


nm.  n^  r)Bs»  sis- 

EXBCUTOB^  OATH. 

CJy  nrA  Cv.r^j  of  S^  Tork.  s:    t  P^-Tp  Tb:cr?9cc 
U«;  vHI  aziii  t^suzE^nS  of  Jaroea  Trccpacc.  JB«  c/  s«  z'sw  of  X 
<i  .Ij  TJron,  ^o  svear  and  daiian  iLas  I  r 

Dvorn  t^li!  tv<%tj-£fm  dsf  of  Jslr.  # 
A.  I>.  16eO.  beibre  bkl  '    f 


TA<  Peopfe  <^  the  8laU  of  Km  York,  fty  Oe  yroer  of  Godfn£ 

thetepraemig  $kaU  cemyt^  or  mof  eomcvn.  send  greetm^: 

Kfiow  je,  tLat  at  the  ooaDtf  of  Sew  Toric  on  the  twestr-fiftfa  dsr  of  AogiBt  m  Ae  j 
of  oinr  I/krd  one  thonsaod  eight  hnndred  and  eixtr.  before  EdvaidC  Wert,  smrogaseof  oar 
r^ii  cotmtj.  the  last  will  aod  teatament  of  James  Thompeoa  deceaaed40  was  ptov^ 
now  apfprored  and  aHowed  hj  ns;  aod  the  said  James  TbcMnpsoD  baring  been,  at  or 
A.fiXH\y  prer',viB  to  hia  death,  an  inhabitaitt  of  the  coantj  of  Xew  York,  faj 
l\.(:  proving  and  registering  of  said  wili  and  the  granting  admnxistrasioti  of  all  and  singtzlar 
tfie  goods,  cfiacteb  and  credits  of  the  said  testator,  and  also  the  auditing.  aOowing  and  final 
d  'Cbar;?ing  the  aocoont  there^  doth  bdong  nnto  ns.  the  administntion  of  all  and  sngolar 
the  goods,  c^^tels  and  credits  af  the  said  deceased,  and  anj  waj  eoooeraing  his  wOL  is 
granted  nnto  Philip  Thompson,  one  of  the  executors  ii  the  said  will  named,  he  being  Silt 
C  Aj  sworn  faithfuiij  and  honestljrto  diacbarge  the  duties  of  sach  execator  according  to  law. 

In  testimon/  wbereoC  we  have  caused  the  sea!  of  oflBoe  of  oar  said  soirogaie  to  be  hereunto 
annexed.    Witness,  Edward  C.  West  Esqnire.  snrrogate  of  oar  said  countj.  at  the 

[L.S,]    city  of  New  York,  the  twenty-fifth  daj  of  August,  in  the  rear  of  our  Lord  one  thou- 
sand eight  hundred  and  sixtj,  and  of  our  independence  the  eighty-fifth. 

Edwabd  a  Wisr. 

Co^inty  of  Ktij)  Tork^  ) 
Surrogates  Office.     \ 

Recorded  the  preceding  letters  tn  liber  No.  6  of  Letters  Testamentary,  page  225,  the  twesty- 
fifth  day  of  August,  one  thousand  eight  hundred  and  sixty.  Edwabd  G.  West. 


lf«.  29.    Pmge  244. 

PETITION  FOE  LETTERS  OP  ADiONISTRATION. 
County  of  New  Tork.~-8urroffaii^s  Court 

IV  THS  MATTBB  OF  TH>  ADMIinSTBATIOV  OF 
THB  OOODfly  CHATTSU  AHD  GBKDITB  OF 
JOHK  KeLLT,    deceased. 

To  Edwabd  C.  West,  SurrogtUe  of  (he  eoumty  of  New  York : 

The  petition  of  Eliza  Kelly,  of  the  diy  of  New  York,  respectfully  showeth  that  she  is  the 
widow  of  John  Kelly,  late  of  the  city  of  New  York,  gentleman,  deceased.  That  the  sasd 
John  Kelly  died  a  natural  death,  and  died  intestate,  'as  your  petitioner  verily  belieTCL  That 
your  petitioner  has  made  diligent  search  and  inquiry  for  a  wOl  of  the  said  deceased,  and  has 
not  found  any,  or  obtained  any  information  that  he  left  or  ever  made  one.  That  your  peti- 
tioner has,  to  the  best  of  her  ability,  estimated  and  ascertained  the  value  of  the  penonal 

(f)  Immedistely  sfter  this  word  **  deoeaaed**  waf  lDMrt«d,  In  the  eld  Ibrms,  the  words  "ijk  eapj  whwnat 
\  s  bereanto  ennezed,)**  and  the  letters  were  attached  to  scopy  of  the  will,  and,  together  with  the  wul,  fanned 
the  probate. 
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property  of  whicb  the  said  deceased  died  possessed,  and  that  the  same  does  not  exceed  in 
▼alne  the  sum  of  about  five  thousand  dollars. 

That  the  said  intestate  left  kindred  entitled  to  his  estate,  whose  names  and  places  of  resi- 
dence are  as  follows:  Heniy  Kelly  and  William  Kelly,  residing  in  the  city  of  New  York, 
and  Sarah  Blake,  wife  of  William  Blake,  residing  in  the  dty  of  Troy,  in  the  county  of  Rens- 
selaer, his  only  saryiying  children,  and  George  Kelly,  residing  in  the  city  of  New  York,  a 
minor,  having  no  general  guardian,  the  only  child  of  Samuel  Kelly,  deceased,  who  was  a  son 
of  the  said  intestate. 

Your  petitioner  further  showeth  that  the  said  intestate,  at  or  immediately  prenous  to  his 
death,  was  an  inhabitant  of  the  county  of  New  York ;  that  your  petitioner  is  of  full  age,  and 
that  fdke  is  informed  and  believes  that  the  surrogate  of  the  coxmty  of  New  York  has  sole  and 
exclusive  power  to  grant  letters  of  administration  of  the  goods,  chattels  and  credits  of  the 
said  intestate.  She  prays  that  such  letters  may  be  granted  to  her,  in  pursuance  of  the  stat- 
ute in  such  case  made  and  provided.    And  your  petitioner  will  ever  pray,  Ac. 

Dated  this  fifth  day  of  February,  1860.(tt)  EuzA  Kellt. 

StaUofKew  York,   ) 
Chuniy  of  New  York.  J  *' 

On  the  fifth  day  of  February,  in  the  year  one  thousand  eight  hundred  and  sixty,  per- 
sonally appeared  before  me  Eliza  Kelly,  the  petitioner  named  In  the  foregoing  petition,  who, 
being  by  me  duly  sworn,  did  depose  and  say  that  she  had  read  the  foregoing  petition  by  her 
subscribed,  and  knew  the  contents  thereof,  and  that  the  same  was  true  of  her  own  knowl- 
edge, excepting  as  to  the  matters  therein  stated  on  her  information  and  belief,  and  as  to  those 
matters  she  believed  it  to  be  true.  Edwabd  C.  West. 

If  (ke  peiiiioner  desire  to  have  cunoOur  peracn  joined  in  the  administrcUumj  the  last  clause  of 

the  petition  toill  he  asfoUovfs : 

She  prays  that  such  letters  may  be  granted  to  her,  and  to  Jacob  Waring,  residing  in  the 
dty  of  New  York,  merchant,  to  be  joined  with  her  in  the  administration,  pursuant  to  the 
statute  in  such  case  made  and  provided ;  and  she  hereby  consents  to  have  the  said  Jacob 
Waring  so  joined  in  such  administration. 

(u)  The  following  la  a  form  of  this  application  at  present  in  nse  In  the  court  of  the  snrrogate  of  the  eowatf 
otaew  York : 

Cotmtif  of  New  York.—SurrogaM9  Court, 


Lr  Tin  M  ATna  or  thb  applioatton  por  lbt- 

TBB8  OP  ADMnilBTSATIOir  OH  THB  IBTATa 
OP  D.  T.,  DSOBASID. 


\ 


County  oflTeuf  York,  toteU:  I,  A.  T.,  of  the  city  of  New  York,  merchant,  being  duly  iwom  and  exam- 
ined, do  depose  and  say  that  I  am  the  son  of  the  said  deceased ;  that  said  deceased  departed  this  life  at  the 
city  of  New  York  on  the  twenty-first  day  of  September  last  past,  without  leaving  any  lost  will  and  testar 
ment  to  my  knowledge,  Information  or  belief;  that  said  deceased  died  a  natural  death,  and  died  poasossed 
of  certain  personal  property  In  the  state  of  New  York,  the  value  whereof  does  not  exceed  the  sum  of  about 
ten  thousand  dollars,  aa  I  have  been  Infnrmed  and  belieye ;  that  said  deceased  has  left  him  surylyinff,  thla 
deponent,  hla  only  enrvlylnff  child,  and  W.  8.  and  J.  8.,  both  residing  in  the  city  of  New  York,  ana  both 
minors,  the  only  children  of  B£  S.,  deceaaed,  who  was  a  daughter  of  the  said  D.  T.,  deceased,  his  only  next 
of  kin ;  that  the  said  deceased  did  not  leave  a  widow  him  surviving ;  that  this  deponent  la  of  ftdl  age :  that 
said  deceased  was,  In  hla  lifetime,  a  phyaidan,  and  waa,  at  or  immMiately  preyloua  to  hla  death,  an  Inhabit- 
ant of  the  county  of  New  York. 

And  I  pray  that  lettera  of  admlnlatratlon  be  granted  on  the  eatate  of  aaid  deceased,  by  the  anrrogate  of  the 
county  of  New  York,  to  me,  A.  T. 

Bwom  before  me  thia  flrat  [ 

day  of  October,  1860.       f 

Edwakd  0.  waar,  Surrogate. 

Oountu  qfNew  York,  aa:  I,  A.  T.,  of  the  city  of  New  York,  merchant,  do  aolemnly  awear  and  declare 
that  I  will  well,  honeatlv,  and  faithfmly  diacharge  the  dutiea  of  administrator  of  the  eatate  of  D.  T.,  late  of 
the  city  of  New  York,  deceaaed,  acoordlng  to  law.  A.  T. 

Bwom  before  me  thla  flrat ) 


day  of  October.  1S60.      f 
£dwaxi>  0. 


'Wmt^  Surrogaie, 


At  a  Snrrosate*8  Court  held.  In  and  fbr  the  oountj  of  New  York,  at  the  Snrrogate'a  ofBoe  in  the  city  of  New 
Yorlc,  on  the  flrat  day  of  October,  in  the  year  1860. 

Preaent— Edwabd  C  Wbt,  Surrogate. 


JjK  THI  MATRB  OP  THl  APPUOATIOH  POE  LBTTntS 
OP  ADMIirXBTXATIOll  OM  TBI  KTATX  OP 

DxoxaaaD. 


rrrnts  ) 
D.  T.,  V 


It  la  ordered  that  lettera  of-admlniatratlon  in  thla  matter  be  granted  to  A.  T.,  of  the  city  of  New  York, 
merchant,  the  aon  of  the  said  deceaaed. 
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PETITION  WHERE  THE  PARTY  APPLTINO  IS  KKICOTELT  ENTITLEDl 

•     Stfle.    {See  above.) 
To  Edward  C.  West,  Surrogate  offhecovmty  of  Nod  York: 

The  petition  of  Maiy  Nelson,  of  the  city  of  New  York,  widow,  TespectfnUy  aboweth  tiiafc 
■he  18  the  sister  of  Thomas  Brown,  late  of  the  dtj  of  New  York,  deceased.  That  the  aaid 
Thomas  Brown  died  a  natural  death,  and  died  intestate,  as  yoor  petitioner  Terilj  belieTeiL 
That  your  petitioner  has  made  a  diligent  search  and  inquiry  for  a  will  of  tiie  said  decooood, 
and  has  not  found  anj,  or  obtained  any  information  that  he  left  or  e?er  made  one.  That 
your  petitioner  has,  to  the  beet  of  her  ability,  estimated  and  ascertained  tiie  Talue  of  the 
personal  property  of  which  the  said  deceased  died  possessed,  and  that  the  same  does  not 
exceed  in  value  the  sum  of  about  six  thousand  dollars. 

That  the  said  intestate  left  kindred  entitled  to  his  estate,  whose  names  and  places  of  resi- 
dence are  as  follows:  Benjamin  Brown,  residing  in  the  Tillage  of  Poughkeepeie,  in  the 
county  of  Dutchess,  and  Reuben  Brown,  residing  in  thejeity  of  Buffiilo^  in  tiie  county  of  Erie, 
both  of  full  age,  his  brothers. 

That  your  petitioner  is  the  sister  of  the  said  intestate,  as  above  stated,  and  is  of  full  age. 

That  the  said  intestate  left  him  sunriving  no  widow,  descendant  or  father. 

Your  petitioner  further  shows  that  the  sfud  intestate,  at  or  immediately  previous  to  his 
death,  was  an  inhabitant  of  the  county  of  New  York.  That  your  petitioner  is  informed  and 
believes  that  the  surrogate  of  tiie  county  of  New  York  has  sole  and  exclusive  power  to 
grant  letters  of  administration  of  the  goods,  chattels  and  credits  of  the  said  intestate.  She 
prays  that  such  letters  may  be  g^ranted  to  her;  and  to  that  end,  that  a  citation  may  issne 
out  of  and  under  the  seal  of  this  court,  to  be  directed  to  the  above  named  kindred  of  the 
said  intestate,  requiring  them  to  shovr  cause,  at  a  day  to  be  therein  specified,  why  adminis- 
tration of  the  goods,  chattels  and  credits  of  the  said  intestate  should  not  be  granted  to  yoor 
petitioner.    And  your  petitioner  wiU  ever  pray,  ftc  Mabt  Nslsov. 

Dated  the  fifth  day  of  February,  1860. 

[Jurat,  same  as  above.] 


No*  80.    F«c«  244* 

ORDER  FOR  ISSUING  CITATION  ON  THE  ABOVE  PETITION. 

At,Aa    {See  No.  Z.) 

me.    {See  No.  29.) 

On  reading  and  filing  the  petition  of  Mary  Nelson,  of  the  dty  of  New  York,  widow,  the 
sister  of  Thomas  Brown,  late  of  the  city  of  New  York,  deceased,  intestate,  it  is  ordered  that 
a  citation  issue  to  Benjamin  Brown  and  Reuben  Brown,  the  brothers  of  the  said  intestate, 
requiring  them  and  each  of  them  personally  to  be  and  appear  in  this  court  on  the  twenty- 
fourth  day  of  March  next,  at  ten  o'clock  in  the  forenoon,  to  show  cause  why  administratioii 
of  aU  and  singular  the  goods,  chattels  and  credits  of  the  said  intestate  should  not  be  granted 
to  the  said  petitioner. 

CITATION  ON  THE  ABOVE  ORDER. 

Tba  People  of  the  Stale  of  New  York,  by  ike  grace  of  Ood  free  a/nd  independent,  io  Benjmnm 
Brown  and  Reuben  Brown^  the  brothers  of  Thomas  Broum^  laie  of  the  city  of  New  York,  die- 
ceasedj  iniesiaie,  send  greeting : 

You  and  each  of  you  are  hereby  cited  and  required  personally  to  be  and  appear  before 
onr  surrogate  of  the  county  of  New  York,  at  his  office  in  the  city  of  New  York,  on  the 
twenty-fourth  day  of  March  next,  at  ten  o'clock  in  the  forenoon  of  that  day,  then  and  there 
to  show  cause  why  administration  of  the  goods,  chattels  and  credits  of  the  said  intestate 
should  not  be  granted  to  Mary  Nelson,  of  the  city  of  New  York,  widow,  his  sister. 
In  testimony  whereof,  we  have  caused  the  seal  of  office  of  said  surrogate  to  be  hereunto 
r  *  1  affixed.  Witness,  Edward  G.  West,  Esquire,  surrogate  of  our  said  county,  at  the  city 
L^  *J  of  New  York,  the  sixth  day  of  February,  in  the  year  of  our  Lord  one  thousand  ei^t 
hundred  and  sixty-one,  and  of  our  independence  the  eighty-sixth.      B.  0.  Wxbt. 


No.  81.    Paire  844* 

CONSENT  TO  HAVE  ANOTHER  PERSON  JOINED  IN  THE  ADMINISTRATION. 

me,    {See  No.  29.) 

I,  Eliza  Kelly,  of  the  city  of  New  York,  the  widow  of  John  Kell/,  late  of  the  city  of  New 
York,  gentleman,  deceased,  intestate,  and  entitled  to  the  administration  of  the  goods,  chatty 
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and  credits  of  the  said  intestatei  do  herebj  oonaent  that  aaoh  administration  be  granted  to 
Jaoob  Waring,  of  the  oitj  of  New  York,  merchant,  to  be  Joined  with  me  therein.    Dated,  a^ 


No*  88*   Pafre  844. 

POEM  OP  RENUNCIATION. 
7UU.    (SeeKo.29,) 

I,  Benjamin  Brown,  of  the  city  of  Pongfakeepsie,  in  the  oonntj  of  Datchepi^  a  brother  of 
Thomas  Brown,  late  of  the  cify  of  New  Toik,  deceased,  intestate,  do  herebj  renounce  all 
right  and  claim  to  administration  of  the  goods,  chattels  and  credits  of  the  said  intestate. 
Witness  mj  hand  at  Poughkeepsie  aforesaid,  this  eighth  day  of  Pebraary,  1861. 

BiNJAMIH  Bbowh. 
Sigiied  in  the  presence  of 

RiohabdRht. 

[This  renunciation  must  be  duly  prored  or  acknowledged.] 


No.  88*   Paffea  817,  810,  846* 

FORM  OP  ADMINISTRATOR'S  BOND. 

Enow  all  men  by  these  presents  that  we,  Eliza  Kelly,  of  the  city  of  New  York,  widow, 
and  John  Oreen,  of  the  same  city,  carpenter,  and  George  Green,  of  the  same  dty,  merchant^ 
are  held  and  firmly  bound  unto  tiie  people  of  the  state  of  New  York  in  the  sum  of  ten 
thousand  dollars,  lawful  money  of  the  United  States  of  America,  to  be  paid  to  the  said  peo- 
ple ;  to  which  payinent,  well  and  truly  to  be  made,  we  bind  ourselyes,  our  and  each  of  our 
heirs,  executors  and  administrators,  jointly  and  severally,  firmly  by  these  presents.  Sealed 
with  our  seals.  Dated  this  seventh  day  of  Pebmary,  in  ihe  year  one  thousand  eight  hun- 
dred and  sixty-one. 

The  condition  of  this  obligation  is  such,  that  if  the  above  bounden  EKza  XeUy  shall  fiiith- 
ftdly  execute  the  trust  reposed  in  her  as  administratrix  of  all  and  singular  the  goods,  chat- 
tels and  credits  of  John  Kelly,  late  of  the  city  of  New  York,  gentleman,  deceased,  intestate, 
and  also  obey  all  orders  of  the  surrogate  of  the  county  of  New  York  touching  the  adminis- 
tration of  the  estate  committed  to  her,  then  this  obli^tion  to  be  void,  else  to  remain  in  fiill 
force  and  virtue.  Eliza  Kbllt.        fsxAL.' 

John  Gbebit.         seal.| 

Sealed  and  delivered  in  the  presence  of  Geobqb  GsEsar.    [3£AL.| 

Jahbs  Blaok. 

State  of  New  York,  ) 

CUyandCoufUyofKewTorki"^' 

On  this  seventh  day  of  Pebruary,  in  the  year  one  thousand  eight  hundred  and  sixty-one^ 
personally  appeared  before  me  Ellaa  Kelly,  John  Green  and  Greorge  Green,  severally  known 
to  me  to  be  the  persons  described  in  and  who  executed  the  foregoing  bond,  and  respec- 
tiveljr  acknowledged  that  they  executed  the  same. 

WiLLiAU  RiPunr,  Commissioner  of  Deeds. 

APPTDAVIT  OP  JUSTIPIOATION. 

City  and  CowUy  of  New  Tork^  ss:  George  Green,  within  named,  being  duly  sworn,  doth 
depose  and  say  that  he  is  a  freeholder  residing  at  No.  street  in  the  city  of  New  York,  and 
is  worth  the  sum  often  thousand  dollars  over  and  above  all  his  just  debts,  liabilities  and  res^ 
ponsibilities,  and  property  exempt  firom  execution.  Gbobob  Gbbiv. 

Sworn  this  seventh  day  of  Pebruary,  ) 
A.  D.  1861,  before  me,  ) 

Edwabd  0.  Wbst,  Surrogate. 

[A  similar  a£Qdavit  for  the  other  surety.] 


No.  84*   Pace  84T* 

PORM  OP  ADMINISTRATOR'S  OATH. 

CowUy  of  New  Torkj  ss :  '  I,  Eliza  Kelly,  of  the  dty  of  New  York,  the  widow  of  John  Kelly, 
late  of  the  said  city,  gentleman,  deceased,  intestate,  about  to  be  appointed,  by  the  surrogate  of 
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the  coanty  of  New  York,  admimstratrix  or  the  goods,  chattels  and  credita  of  the  aaid  John 
KeUj,  deceased,  do  solemnly  swear  and  declare  that  I  will  weU,  honestly,  and  faithfnllj  dis- 
charge the  duties  of  such  administratrix  according  to  law.  £uza  Ksllt. 
Sworn  this  seventh  day  of  February,  ) 
A.  D.  1861,  before  me,             ) 

Edwabd  G.  West,  Swrogaie, 


ORDEB  FOB  ISSUING  LETTBBa 
At,  Ac    (See  No.  3.) 
TiOe.    (See  No.  29.) 
On  reading  and  filing  the  petition  of  Eliza  Kelly,  the  widow  of  John  Kelly,  late  of  the  dty 
of  New  York,  deceasec^  praying  that  letters  of  administration  of  the  g^ooda,  chattels  and  cred- 
its of  the  said  deceased  be  granted  to  her;  and  on  reading  and  filing  the  bond  ezecoted 
by  the  said  petitioner  with  two  competent  soreties,  porsuant  to  the  statute ;  and  this  court 
being  satisfied  that  said  petitioner  is  in  all  respects  competent  to  act  as  administratrix  of  the 
goods,  chattels  and  credits  of  the  said  deceased :  It  is  ordered  that  the  prayer  of  the  said 
petition  be  granted,  and  that  letters  of  administration  issae  to  the  petitioner  in  purBoanoe 
thereot 


Nil*  86.    Pace  847. 

LETTEKS  OF  ADMINISTBATION. 

The  people  of  (Ke  state  of  New  Tork,  to  Eliza  Kelly,  of  (he  city  of  New  York^  (he  widow  of 
John  KeUj/f  laU  of  (he  said  cUy,  genUemariy  deceas^  irUestaUf  send  greeting:  Whereaa 
John  Kelly  late  departed  this  life  intestate,  being,  at  or  immediately  previous  to  his  death,  an 
iidiabitant  of  the  county  of  New  York,  by  means  whereof  the  ordering  and  granting  admin- 
istration  of  all  and  singular  the  goods,  chattels  and  credits  whereof  the  said  intestate  died 
possessed  in  the  state  of  New  York,  and  also  the  auditing,  allowing  and  final  discharging 
the  account  thereof,  doth  appertain  unto  us  ;  and  we,  being  desirous  that  the  goods,  chat- 
tels and  credits  of  the  said  intestate  may  be  well  and  foithfully  administered,  apptied  and  dift- 
posed  ofj  do  grant  unto  you,  the  said  Eliza  Kelly,  ftill  power,  by  these  presents,  to  administer 
and  futhfully  dispose  of  all  and  singular  the  said  goods,  chattels  and  credits ;  to  ask,  demand, 
recover  and  receive  the  debts  whi(£  unto  the  said  intestate,  whilst  living,  and  at  the  time  of 
his  death,  did  belong,  and  to  pay  the  debts  which  the  said  intestate  did  owe,  as  fiir  as  such 
goods,  chattels  and  credits  will  tiiereunto  extend  and  the  law  require ;  hereby  requiring  yon 
to  make,  or  cause  to  be  made,  a  true  and  perfect  inventory  of  all  and  singpolar  the  goods, 
chattels  and  credits  of  the  sud  intestate  within  a  reasonable  time,  and  return  a  dnplieate 
thereof  to  our  surrogate  of  the  county  of  New  York  within  three  months  fh>m  the  date  of 
these  presents :  And  if  Airther  personal  property,  or  assets  of  any  kind  not  mentioned  in  any 
Inventory  that  shall  have  been  so  made,  shidl  come  to  your  possession  or  knowledge,  to  make^ 
or  cause  to  be  made,  in  like  manner,  a  true  and  perfect  inventory  thereof,  and  return  the 
same  within  two  months  after  discovery  thereof;  and  also  to  render  a  just  and  true  account 
of  administration  when  thereunto  required;  and  we  do  by  these  presents  depute,  conscitate 
and  appoint  you,  the  said  Eliza  Kelly,  administratrix  of  all  and  singular  the  goods^  cbatteb 
and  credits  of  the  said  John  Kelly,  deceased. 
In  testimony  whereof,  we  have  caused  the  seal  of  office  of  the  surrogate  of  said  county  to  be 

hereunto  aflixed.    Witness,  Edward  0.  West,  surrogate  of  said  county,  at  the  city  of 
[li.  a]    New  York,  the  seventh  day  of  Februoy,  in  tfte  year  one  thousand  eight  hundred  and 

sixty-one,  and  of  our  independence  the  eighty-sixth.    Bowasd  0.  West,  Sv/rrogaU. 


No«  87*   Paiir^  349* 

PETITION  FOB  ADMINISTBATION  WITH  THE  WILL  ANNEXED. 
CowiHy  of  New  York. — Surrogaie^s  Court 

In  the   HATTER  OF  THE  ADIONISTBATION  I 

with  the  will  ilnnezed  of  the  i 
goods,  chattels  and  credits  of  | 
James  Thompson,  deceased. 

To  Edward  0.  West,  SurrogaU  of  iht  county  of  New  York : 

The  petition  of  Cornelia  Thompson,  of  the  city  of  New  York,  widow,  respectfliUy  ahoweth 
that  James  Thompson,  late  of  the  diy  of  New  York,  merahant,  deoeeoed,  departed 
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in  the  said  city,  on  the  tenth  day  of  October,  in  the  year  1860,  leaving  his  last  will  and  testa- 
ment, in  and  by  which  he  appointed  Philip  Thompson  the  sole  executor  thereof.  That  the 
said  last  will  and  testament  was  duly  proved  before  the  surrogate  of  the  county  of  New 
York  on  the  fiflh  day  of  August,  in  the  said  year  1860,  and  recorded  by  him  in  his  office ; 
and  probate  thereof  was  on  the  same  day  granted,  and  letters  testamentary  issued  to  the 
said  PhiHp  Thompson,  as  such  executor  aforesaid.  And  your  petitioner  prays  leave  to  refer 
to  the  said  will  and  probate  and  letters  testamentary,  or  to  the  record  thereof^  if  it  shall  be 
necessary  for  her  so  to  do  in  this  matter.  That  Uie  said  Philip  Thompson  departed  this  life 
on  the  first  day  of  February  instant,  leaving  certain  property  and  assets  of  the  said  deceased 
still  unadministered.  That  your  petitioner  has,  to  the  best  of  her  ability,  estimated  and 
ascertained  the  amount  of  such  property,  and  that  the  same  does  not  exceed  in  value  the 
sum  of  five  thousand  dollars. 

Your  petitioner  farther  shows  that  the  said  deceased,  at  or  Immediately  previous  to  his 
death,  was  an  inhabitant  of  the  county  of  New  York.  That  your  petitioner  is  the  sole  resi- 
duary legatee  under  the  said  last  will  and  testament  That  she  is  the  widow  of  the  said 
deceased,  and  is  of  ftiU  age.  That  she  is  informed  and  believes  that  the  surrogate  of  the 
county  of  New  York  has  sole  and  exclusive  power  to  g^rant  letters  of  administration  with 
the  will  annexed  of  the  g^ds,  chattels  and  credits  of  the  said  deceased  left  unadministered 
by  the  said  Philip  Thompson.  She  prays  that  such  letters  may  be  granted  to  her,  in  pursu- 
ance of  the  statute  in  such  case  made  and  provided.  And  your  petitioner  will  ever  pray,  &c 

Dated  this  twentieth  dskj  of  Febroaiy,  1861.  Oobheua  Thompson. 

[Jurat    See  No.  29.] 


No.  88.   Page  35<K 

LETTERS  OP  ADMINISTRATION  WITH  THE  WILL  ANNEXED. 

The  People  of  the  Stale  of  New  York,  to  Cornelia  Thompson,  of  the  city  of  New  Tork^  sole  resxd- 
uary  legatee  under  (he  last  vriU  and  testament  of  James  Tfunnpson,  late  of  the  said  c%,  mer- 
ehanij  deceased: 
Whereas  the  said  James  Thompson  lately  departed  this  life,  having  previously  duly  made 
and  executed  his  last  will  and  testament :  And  whereas  said  will  (a  copy  whereof  is  here- 
unto annexed)  was,  on  the  twenty-fifth  day  of  August,  in  the  year  one  thousand  eight  hun- 
dred and  fifty-four,  duly  admitted  to  probate  by  Edward  C.  West,  Esquire,  surrogate  of  the, 
county  of  New  York,  and  probate  and  letters  testamentary  thereof  were  duly  granted  and 
issued  by  the  said  surrogate  to  Philip  Thompson,  the  sole  executor  named  in  the  said  will : 
And  whereas  the  said  Philip  Thompson  lately  departed  this  life,  leaving  property  and  assets 
of  the  said  testator  still  unadministered :  And  whereas  the  said  James  Thompson,  at  or  im- 
mediately previous  to  his  death,  was  an  inhabitant  of  the  county  of  New  York,  by  means 
whereof  the  proving  and  registering  of  said  will,  and  the  ordering  and  granting  administra- 
tion of  all  and  singular  the  goods,  chattels  and  credits  whereof  the  said  testator  died  pos- 
sessed in  the  state  of  New  York ;  and  also  the  auditing,  allowing,  and  final  discharging  the 
account  thereof,  doth  appertain  unto  us ;  and  we,  being  desirous  that  said  will  should  be 
observed  and  performed,  and  that  the  goods,  chattels  and  credits  of  said  testator  should  be 
well  and  faithflQly  administered,  applied  and  disposed  of,  do  grant  unto  you,  the  said  Cor- 
nelia Thompson,  f\ill  power  and  authority,  by  these  presents,  to  administrator  and  faithfully 
to  dispose  of  all  and  singular  the  said  goods,  chattels  and  credits,  and  to  ask,  demand,  recover 
and  receive  the  debts  which  unto  the  said  testator  whilst  living,  and  at  the  time  of  his 
death,  did  belong ;  and  to  pay  the  debts  which  the  said  testator  did  owe,  as  far  as  such 
goods,  chattels  and  credits  will  thereto  extend,  and  the  law  require ;  hereby  requiring  you 
to  observe  and  perform  the  said  last  will  and  testament,  and  to  observe  and  perform  all  the 
duties  to  which  you  would  have  been  subject  if  you  had  been  named  the  executrix  thereof. 
And  we  do,  by  these  presents,  depute,  constitute  and  appoint  you,  the  said  Cornelia  Thomp- 
son, administratrix  with  the  will  annexed  of  all  and  singular  the  goods,  chattels  and  cred- 
its which  were  of  said  James  Thompson,  deceased. 

In  testimony  whereof^  we  have  caused  the  seal  of  office  of  our  said  surrogate  to  be  hereunto 
affixed.    Witness,  Edward  C.  West,  surrogate  of  said  county,  at  the  city  of  New 
[l.  s.]    York,  this  twentieth  day  of  February,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixty- one,  and  of  our  independence  the  eighty-sixth. 

Edwabd  C.  Wibt,  Surrogate, 


AFPBHBIX. 


PSnnOH  FOB  LKTTEBS  OF  OOLLBCnOH. 

Gnmiy  of  Ifew  York — Swrrogal^$  Qmrt 


JX   TDK  XATTBB  OF  THX  GOODS,  0HATTEL8 

AVD  CBSDI18  or  Exist  Gray,  ds- 

CEASED. 


To  Edwajid  C.  West,  Swmgaie  of  (he  oomty  ofKew  York: 

The  petition  of  George  Da/,  of  the  citj  of  New  Yoxk,  reipectfiiDy  ahoweth  titfl  your  per 
titkmer  ia  sole  executor  named  in  die  instrament  in  writing^  pvporting  to  be  the  laat  will 
and  testament  of  Heniy  Gray,  late  of  the  city  of  New  Yock,  grocer,  deoeaaed,  propoonded 
ibr  probate  and  now  pending  in  the  oonrt  of  the  sorrogate  of  Uieooon^  of  New  YoiIl  Thai 
the  proof  of  the  said  will  is  contested,  whereby  a  debiy  is  neceanri^  produced  in  gianiiug 
letters  testamentary  or  of  admioistiation  in  this  matter,  and  that  it  ia  imoertain  when  aoeh 
contest  will  be  terminated.  That  the  proper^  of  the  aaid  deceaaed  conaislB  in  part  of  gro- 
ceries and  perishable  articles^  and  that  it  ia  necessary  that  Immediate  steps  dioald  be  takao 
finr  the  preservation  or  di^KMal  thereof  That  ttiere  are  notea  and  debta  belonging  to  tiho 
said  deceased  falling  doe,  the  collection  whereof  reqnirea  early  attentioiL  That  your  peti- 
tioner has,  to  the  best  of  his  ability,  estimated  and  ascertained  theTafan  of  the  peiaooal  prop- 
erty of  which  the  said  deceaaed  died  poaseaaed,  and  that  the  aame  does  not  exceed  in  Taloa 
the  sam  of  abont  five  thoosand  dollars. 

Your  petitioner  further  shows  that  the  said  deceaaed,  at  or  immediatdy  previously  to  his 
death,  was  an  inhabitant  of  the  county  of  New  Yoik,  and  that  he  is  informed  and  belierea 
that  the  surrogate  of  the  county  of  New  York  has  power  in  his  discretion  to  issue  special 
letters  of  administration,  authorizing  the  preservation  and  collection  of  the  goods  of  the  de- 
ceased. He  prays  that  such  letters  nu&y  be  issued  to  him,  pursuant  to  the  statute  in  such 
case  made  and  provided.    And  your  petitioner  will  ever  pray,  Ac.  Gboboe  Day. 

Dated  this  sixth  day  of  February,  1860. 

[Jurat    See  No.  29.] 

ORDER  FOR  ISSUING  LETTERS  OF  OOLLBCnON. 

Xt,Ac    {SeeKo.Z,) 

TiOe.    {See  above.) 

On  reading  and  filing  the  petition  of  George  Day,  the  sole  executor  named  in  the  instru- 
ment in  writing,  purporting  to  be  the  last  wiU  and  testament  dt  Henry  Gray,  late  of  the  dtj 
of  New  York,  deceased,  now  pending  in  this  court,  praying  that  special  letters  of  adminis- 
tration authorizing  the  preservation  and  collection  of  the  goods  of  the  deceased  may  be 
issued  to  htm ;  and  the  proof  of  the  said  will  being  contested,  and  a  delay  being  necessuily 
produced  in  granting  letters  testamentary  or  of  administration  in  this  matter,  and  it  appear^ 
ing  that  the  situation  of  the  property  of  the  said  deceased  requires  that  such  letters  should 
ba  issued,  and  on  reading  and  filing  the  bond  executed  by  the  said  petitioner,  with  two  com- 
petent sureties,  pursuant  to  the  statute  in  such  esse  made  and  provided,  it  is  ordered  that 
the  prayer  of  the  said  petition  be  granted,  and  that  audi  letters  issue  to  the  said  petitioner 
in  pursuance  thereof. 

COLLECTOR'S  BOND* 

Know  all  men  by  these  presents,  that  we,  Gkorge  Day,  of  the  city  of  New  York,  physi- 
cian, and  William  Martin  and  Robert  Martin,  of  the  same  city,  merchants,  are  held  and  firmly 
bound  uDto  the  people  of  the  state  of  New  York,  in  the  sum  of  ten  thousand  dollars,  lawfiil 
money  of  the  United  States  of  America,  to  be  paid  to  the  said  people,  to  which  payment 
well  and  truly  to  be  made,  we  bind  ourselves,  our  and  each  of  our  heirs,  executors,  and 
administrators,  jointiy  and  severally,  firmly  by  these  presents.  Sealed  with  our  seals. '  Dated 
the  seventh  day  of  February,  in  the  year  one  thousand  eight  hundred  and  sixty. 

Whereas,  the  surrogate  of  the  county  of  New  York  is  about  to  issue  special  letters  of 
administration  to  the  above  bounden  George  Day,  authorizing  the  preservation  and  colleo- 
tion  of  the  goods  of  Henry  Gray,  late  of  the  city  of  New  York,  deceased,  and  appointing  him 
collector  of  the  said  goods :  Now,  the  condition  of  this  obligation  is  such,  that  if  the  said 
George  Day  shall  make  a  true  and  perfect  inventory  of  such  of  the  assets  of  the  said  deceaaed 
as  shall  come  to  his  possession  or  knowledge,  and  return  the  same  within  three  months  to 
the  oifice  of  the  said  surrogate ;  and  shall  faithfully  and  truly  account  for  all  property,  money 
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and  things  in  action,  received  by  him  aa  snch  collector,  whenever  required  by  the  said  snr^ 
rogate,  or  any  other  court  of  competent  authority,  and  faithfullj  deliver  up  the  same  to  the 
person  or  persons  who  shall  be  appointed  executors  or  administrators  of  the  said  deceased, 
or  to  such  other  person  as  shall  be  authorized  to  receive  the  same  bj  the  said  surrogate,  then 
this  obligation  to  be  void,  otherwise  to  remain  in  fbll  force  and  virtue. 


( 


Sealed  and  delivered  in 
the  presence  of 

Geokob  Gbuhe. 

[Acknowledgment  and  affidavits  of  justification.    See  No.  23.] 


Georob  Day, 
William  Martin, 

BOBBBT  MaBTDT. 


SBAL. 
'SBAL.' 

'seal. 


No*  40.   Vwkge  2S2. 

LBTTBRS  OF  COLLECTION. 

The  people  of  the  state  of  New  York,  to  George  Day,  sole  executor  named  in  the  instru- 
ment in  writing,  purporting  to  be  the  last  will  and  testament  of  Henry  Gray,  late  of  the  city 
of  New  York,  deceased,  propounded  for  proof)  and  now  pending  before  the  surrogate  of  the 
county  of  New  York. 

Whereas,  the  proof  of  the  said  will  is  contested,  and  a  delay  is  necessarily  produced  in 
granting  letters  testamentary  of  a  will,  or  letters  of  administration  of  the  goods,  chattels  and 
credits  of  the  said  Henry  Gray,  deceased,  and  it  appearing  that  the  situation  of  the  property 
of  the  said  deceased  requires  that  special  letters  of  administration,  authorizing  the  preserva- 
tion and  collection  of  the  goods  of  the  deceased  should  be  issued :  And  we  being  desifoua 
that  the  goods,  chattels,  personal  estate  and  debts  of  said  deceased  may  be  collected  and 
preserved,  do  grant  unto  you,  the  said  George  Day,  full  power,  by  these  presents,  to  collect^ 
recover  and  receive  the  said  goods,  chattels,  personal  estate  and  debts  of  the  said  deceased; 
and  to  secure  the  same  at  such  reasonable  expense  as  the  surrogate  of  the  county  of  New 
York  shall  allow ;  and  to  sell  such  of  the  said  g^ds  as  are  perishable,  under  the  direction  of 
the  said  surrogate,  after  the  same  shall  have  been  appraised;  hereby  requiring  you  to  make^ 
or  cause  to  be  made  a  true  and  perfect  inventory  of  such  of  the  assets  of  said  deceased  aa 
shall  come  to  your  possession  or  knowledge,  and  return  the  same  to  our  said  surrogate^ 
within  three  months  from  the  date  of  these  presents;  and  iJao  faithfully  and  truly  account 
for  all  property,  money  and  things  in  action  received  by  you  as  collector,  whenever  required 
by  our  said  surrogate,  or  any  other  court  of  competent  authority;  and  faithfully  to  deliver 
up  the  same  to  the  person  or  persons  who  shall  be  appointed  executors  or  administrators  of 
the  said  Henry  Gray,  deceased,  or  to  such  other  person  as  shall  be  authorized  to  receive  tha 
same  by  said  surrogate.  And  we  do  by  those  presents  depute,  constitute,  and  appoint  you, 
the  said  George  Day,  collector  of  all  and  singular  the  goods,  chattels,  and  credits  which  were 
of  the  said  Henry  Gray,  deceased. 

In  testimony  whereof,  we  have  caused  the  seal  of  office  of  our  asxd  surrogate  to  be  here- 
unto affixed.    Witness,  Edward  C.  West,  surrogate  of  said  county,  at  the  city  of 
[SBAL.]    New  York,  this  tenth  day  of  February,  in  the  year  one  thousand  eight  hundred  and 
sixty,  and  of  our  independence  the  eighty-fiftL 

Edwabd  C.  West,  Surrogate 


N««  41*   Pa<e  268. 

OBDER  FOR  APPOINTllENT  OF  APPRAISERS. 
At,  Ac.    {See  No,  Z,) 


In  the  hatteb  of  thb   estate  of 

JAHES  THOMPSOIT,  DIOBASED. 


\ 


On  the  application  of  Philip  Thompson,  the  executor  of  the  last  will  and  testament  of 
James  Thompson,  late  of  the  city  of  New  York,  deceased,  to  have  two  disinterested  ap- 
praisers appointed  to  estimate  and  appraise  the  personal  property  of  the  said  deceased,  it  is 
ordered  that  John  A.  Fleming  and  Henry  8.  Decker,  both  of  the  city  of  New  York,  b«^ 
and  they  are  hereby  apppointed  such  appraisers. 


No.  42*   VtLge  260. 

NOTICE  OF  APPRAISEMENT. 
Notice  is  hereby  given  that  the  executor  of  the  last  will  and  testament  of  James  Thomp- 
ton,  late  of  the  city  of  New  York,  deceased,  with  the  aid  of  appraisers  for  the  purpose  duly 


XXX  APPKBTDIX. 

sppomted  by  the  Boirogate  of  the  eoaatj  of  New  Toik,  will,  on  tiie  ei^liteentli  d^  of 
August  iDfltant^  at  nine  o'clock  in  the  forenoon  of  that  daj,  at  Na  ^oadwaj,  in  the 
citf  of  New  York,  in  said  ooonty,  proceed  to  make  an  appraisement  and  inrentorf  of  all 
the  goodSi  chattels  and  credits  of  the  said  deceased.  PmuF  THaMFSQV,  JSmenlor. 

Dated  this  twelfth  day  of  Febroaiy,  1861. 


No.  48.  Pm^M  2609  27S* 

FOBM  OF  OOUPLBTE   INVENTOBY. 
OATHS  or  APPRAiBgRR   (See  page  269.) 

County  o/Kew  Tork^  ss:  I,  John  A.  Fleming,  of  the  dtj  of  New  Yoxk,  appraiser,  dnlj 
apppinted  hj  the  sonrogate  of  the  oomity  of  New  York,  do  swear  and  declare  that  I  wffl 
traly,  honeetlj  and  impartially-  I4>prai8e  the  personal  property  of  James  Thompson,  late  of 
the  county  aforesaid,  deceased,  which  shall  be  for  that  porpose  exhibited  to  me^  to  the  besi 
of  my  knowledge  and  ability.  Jomr  A.  FLnoso. 

Sworn  this  fifteenth  day  of  February,  ) 
1861,  before  me,  ) 

William  Biflet,  Notary  i\iMic. 
[Here  follows  the  same  oath  of  the  other  appraiser.] 

A  TBT7B  AHD  PEEVEGT  IvTSHTOST  of  all  the  goods,  chattels  and  credits  'vdiich  w»e  of 
Jaq^es  Thompson,  late  of  the  dty  of  New  York,  deceased,  made  by  the  executor  of  the  last 
will  and  testament  of  the  said  deceased,  with  the  aid  and  in  the  presence  of  J.  A.  liTings- 
ton  and  Cornelius  Minor,  both  of  the  dty  of  New  York,  they  having  been  duly  appointed 
and  sworn  as  appraisers— containing  a  ftdl,  just  and  true  statement  of  all  the  personal  prop- 
erty of  the  said  deceased,  wluch  has  come  to  the  knowledge  of  the  said  executor,  and  par- 
ticularly of  all  moneys,  luiok  bills,  and  other  circulating  medium  belonging  to  the  said  de- 
OMsed,  and  of  all  just  claims  of  the  said  deceased  against  said  executor,  and  of  all  bonds, 
mortgages^  notes  and  other  securities  for  the  payment  of  money  belonging  to  the  said  de- 
ceased ;  specifying  the  names  of  the  debtor  in  each  security,  the  date,  the  sum  originally 
payable,  the  indorsements  thereon  with  their  dates,  and  the  sum  whidi,  in  the  judgment  Of 
the  appraisera;  may  be  collectable  on  such  security. 

Upon  the  completion  of  this  inventory,  duplicates  thereof  have  been  made,  and  signed  at 
the  end  thereof  by  the  appraisers. 

AKIOLBS  DHnDTTOBIID. 

The  following  artides  are  exempted  firom  i^praisement  to  remain  in  the  possession  of 
Cornelia  Thompson,  tiie  widow  of  the  testator,  pursuant  to  the  statute : 

One  mahogany  table,  six  mahogany  chairs,  one  mahogany  French  bedstead,  and  two  other 
mahogany  bedstoadS)  with  their  beds  and  necessary  bedding.  Six  ivory  handled  knives;  six 
silver  forks,  six  China  plates,  six  China  tea-cups  and  six  Chhia  saucers,  one  silver  sugar-dish, 
one  silver  milk-pot^  one  silver  tea-pot  and  six  nlver  table-spoons.  The  family  BiUe,  five 
family  pictures,  all  sdiool  books,  and  sixty-eight  books,  the  same  not  exceeding  in  value  fifty 
dolltfs,  and  which  were  kept  and  used  as  part  of  the  fiimily  library  before  the  decease  of  the 
testator.  Three  stoves  kept  for  use  by  the  family.  The  following  necessary  cooking  uten- 
sils  [describe  them]  The  necessary  wearing  apparel  and  dothing  of  Uie  fanuly.  The  cloth- 
ing of  the  widow  and  her  ornaments. 

In  addition  to  the  above  enumerated  artides  exempt  fix)m  appraisal,  tiie  appraisers,  in  the 
exerdse  of  their  discretion,  pursuant  to  the  statute,  set  apart  l&e  following  artides  of  neces- 
sary household  fhmiture  and  other  personal  property  for  the  use  of  the  widow  and  minor 
children  of  the  testator,  the  same  not  exceeding  in  value  one  hundred  and  fifty  doUars. 
[Describe  the  artides.] 

OnrXRAL  IHTSMTOBT. 

Bond  made  by  Jonathan  Little  to  the  testator,  dated  the  first  day  of  October, 
in  the  year  1859,  conditioned  for  the  payment  of  the  sum  of  nine  thousand 
daUars,  on  the  first  day  of  October,  in  the  year  1860,  with  interest  at  the  rate 
of  seven  per  cent  per  annum,  payable  half  yearly :  Secured  by  a  mortgage 
of  real  estate  in  the  city  of  New  York,  made  by  the  said  Jonathan  Little  and 
his  wife,  bearing  even  date  with  the  bond $9,000  00 

The  payment  of  interest  is  indorsed  on  this  bcmd  up  to  the  first  day  of  April, 
1866. 

Interest  now  due  on  this  bond $ 

Pft>mifl8ory  note,  made  by  Thomas  Shaw  to  the  testator  or  order,  dated  the 
first  day  of  February,  1867,  for  three  thousand  ddlaxs,  payable  on  demand, 
with  interest 3,000  00 


nrVTOTTOET. 

Interest  now  due  on  thiinote $ 

The  following  accounts  are  due  to  the  testator: — 

Account  against  John  Green,  20th  Mardi,  1867 $126  00 

"  "        Henry  Jones,  16th  April,  1868 280  00 

Twentj-fiye  shares  of  the  capital  stock  of  the  Greenwich  Insurance  Company, 
in  the  city  of  New  York ;  certificate  number  198 — ^par  value,  twenty-five  dol- 
lars each  share ;  present  actual  value,  one  hundred  and  five  per  cent 656  25 

Due  to  the  testator,  firom  Philip  Thompson,  the  said  executor,  for  money  bor- 
rowed without  interest,  two  thousand  dollars 2,000  00 

The  interest  of  the  testator  in  the  stock  in  trade,  effects  and  credits  of  the  late 
firm  of  *'  Thompson  k  JoneSy"  hardware  merchants,  in  the  city  of  New  York, 
composed  of  the  said  testator  and  Jacob  Jones^  and  in  which  the  said  testa- 
tor owned  the  one-half  share,  and  interest 

The  accounts  and  affairs  of  the  said  partnership  not  having  been  adjusted  and 
dosed,  the  appraisers  are  not  able  to  state  the  exact  value  of  this  interest 
Prom  the  information  they  have  obtained,  the  value  of  the  said  interest  is, 
in  their  judgment,  not  less  than  ten  thousand  dollars. 10,000  00 

Money — ^In  specie,  at  Ihe  residence  of  the  testator,  at  the  time  of  his  death. . .  220  00 

*'        Depositedin  the  Bank  of  America. 1,675  00 

$26,866  25 

The  following  stocks,  secmities  and  accounts  the  appraisers  consider  of  no 
value: 

Thirty-two  shares  of  the  capital  stock  of  the  "  President,  Managers  and  Com- 
pany for  erecting  a  bridge  over  the  River  DelawSre,  near  the  town  of  Mil- 
ford,"  of  which  the  par  value  was  $50  per  share. 

Bond  made  by  James  Hazen  to  &e  testator,  dated  the  21st  June,  1835,  condi- 
tioned for  the  payment  of  $600  one  year  after  the  date,  with  interest 

Promissory  note  made  by  Simon  Ward  to  the  order  of  John  King,  and  by  him 
indorsed  to  the  testator,  dated  2d  October,  1840,  for  $400,  payable  six 
months  after  date,  duly  protested. 

Account  against  George  Brown $78  00 

**  "       Thomas  Jackson. 96  00 


^ 


HonSSHOLD  FUBNITUBE  AT  NO.     BbOADWAT,  NeW  YoRE. 

First  Floar^iyani  Farlor, 

About  sixty  yards  of  Brussels  carpet $50  00 

Set  of  window  curtains  and  ornaments. 160  00 

Pair  of  window  shades,  $6;  mahogany  sofa,  $26 31  00 

Two  mahogany  couches,  $40;  roclong  chair,  $7 47  00 

Six  mahogany  chairs,  $18 ;  two  mahogany  tabouretts,  $8 26  00 

Laige  mirror,  $80 :  one  pair  of  oandelabras,  $40 120  00 

Mahogany  stand,  $3 ;  astral  lamp,  $9 12  00 

[Back  ParloTf  HmOar  Ustf  andso  wUh  (he  other  roomt  of  the  houseJ] 

Dated  this  day  of  1861.  Jomr  A.  FunoNa,  )  j...,.^/.^. 

Hhnbt  S.  Dbckm;  f  ^«^*^'- 
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OATH  TO  INVENTORY. 
State  of  Kew  York,    ) 
CombyofNew  York, )"' 

Philip  Thompson,  of  the  city  of  New  York,  beix^  duly  sworn,  doth  depose  and  say  that 
he  is  the  executor  of  the  last  will  and  testament  of  James  Thompson,  late  of  the  city  of  New 
York,  deceased,  and  that  the  foregoing  is  an  inventory  of  the  personal  property  of  the  said 
deceased.  That  the  said  inventory  is,  in  all  respects,  just  and  true  \  that  it  contains  a  true 
statement  of  all  the  personal  property  of  the  said  deceased  which  has  come  to  the  knowledge 
of  this  deponent ;  and  particidarly  of  all  money,  bank  bills  and  other  circulating  medium  be- 
longing to  the  said  deceased,  and  of  all  just  cUdms  of  the  said  deceased  against  this  deponent^ 
according  to  the  best  of  the  knowledge  of  this  deponent  Philip  Thompsov. 

Sworn  this  second  day  of  March, ) 
1861,  before  me,  f 

WiLUAic  BiPLET,  Notary  PMk, 


FEnnOH  FOB  FUBTHSB  TDfB  TO  FILB  IflVUTOBT. 

CemiycfKew  York,  } 
8wrrogaie§  Qmrt,    f 
To  BowAXO  C.  Wnr,  Swrrogaie  cffkt  amdf  pf  Bern  York: 
The  petitioD  of  Eliza  Kdlj,  of  the  citj  of  Kev  York;  wiAow;  iwuctlfii] 

That  on  the  aerenth  daj  otftk/nmry  bnt  past,  joor  peiitiuucrwM  ddtf  hhmibIbiI  Ae  ad- 
nliustratrix  of  all  and  amgolar  ttie  gooda,  chatteb  and  credita  of  John  Kdhp,  late  of  the  dtj 
of  New  Tork,  gentleman,  deccmaed,  inteatate,  her  faOe  faosbaod. 

That  the  peraooal  proper*/  of  the  aaid  John  JEeD/  euuaiata  for  flie  most  part  of  tte  vofi- 
lided  diatribottre  ahare  to  which  tfie  aaid  John  "Kdiy  waa  entiUed  m  and  of  the  personal  es- 
tate of  Patrick  Kellj,  latdj  deeeand,  mteatate,  hia  brotiwr.  That  Wflfiam  K^  was  ap- 
pointed by  the  aaid  enrrogate  the  adminiatntor  of  all  and  n^iolar  tlie  goods,  chartph  and 
credita  of  the  aaid  Patrick  Kellj,  deoeaaed,  on  or  about  ttie  firat  dayof  Doeembcr,  In  thejev 
1859.  That  the  period  for  the  aettleinent  of  the  eatate  of  Ifae  aaid  Piatridc  ^^Oj,  deoeaeed, 
haa  not  yet  arrived,  and  that  the  amoont  of  tiie  riiare  thereof  to  whidi  the  said  John  KeDj 
or  hia  estate  may  be  entitled,  cannot  jet  be  ascertained.  Tliat  your  petitioner  wiO.  tberelbre^ 
be  unable  to  exhibit  a  peffect  inventory  of  the  personal  property  of  the  said  John  K^y,  de- 
ceased, within  the  three  montha  limited  by  law.  Your  petitioner  ynjn  that  die  may  be 
allowed  four  months  farther  time  to  letom  sodi  inTentoty.  And  your  petitioner  wiQ  ever 
pray,  Ac.  Blekjl  Kkllt. 

Dated  this  tint  day  of  Febraary,  A.  D.  1861. 

OaunUy  of  New  York,  ss:  On  this  first  day  of  Feb.,  in  the  year  1861,  personally  appeased 
before  me,  Eliza  Kelly,  the  petitioner  above  named,  and  made  oath  that  she  had  read  the 
foregoing  petition,  and  knew  the  contents  thereof  azid  that  the  matters  of  fSMt  therein  stated 
were  true.  Edwasd  C 


OBDEB  FOB  FUBTHEB  TDCE  TO  BETUBH  mVBNTOBY. 
At,Aa    (See  No.  S,) 

In  thb  mattxb  or  thx  nrvzHTOET  op  1 

THB  PXB80VAL  PBOPXBTT  Of  JOHV  > 
EXLLT,  DBOSASKD.  I 

On  reading  and  filing  the  petition  of  Eliza  Kelly,  the  administratrix  of  all  and  wngnlar  the 
goods,  chattels  and  credits  of  John  Kelly,  late  of  the  city  of  New  York,  deceased,  intestate^ 
praying  that  she  may  be  allowed  four  months  further  time  to  retom  an  inventory  of  the  per- 
sonal property  of  the  said  intestate,  and  reasonable  cause  fherefor  being  shown,  it  is  <Hxlered 
that  the  said  Eliza  Kelly,  administratrix  as  aforesaid,  be  allowed  four  months  farther  time  to 
letam  such  inventory. 


No*  44^   Pace  38S* 

PETITION  TO  COMPEL  THB  BBTUBN  OF  AN  INVBNTOBY. 

Chuniy  of  New  Tork^ ) 

SwTogMa  Court,    ) 
To  Edwabd  C.  West,  SwrogaU  of  (he  eowUy  of  New  York: 

The  petition  of  James  Tucker,  of  the  city  of  New  York,  respectfully  showeth  that  your 
petitioner  is  a  creditor  of  Henry  Jones,  late  of  the  city  of  New  York,  deceased,  intestate,  and 
that  there  is  justly  due  to  him  firom  the  estate  of  the  said  deceased,  on  a  promissory  note 
made  by  the  said  Henry  Jones  in  hia  lifetime  to  your  petitioner,  the  sum  of  two  hondred 
and  fifty  dollars,  and  interest  from  the  eighth  day  of  October,  in  the  year  1860. 

Your  petitiioner  farther  shows,  that  letters  of  administration  of  all  and  flingular  the  gooda^ 
chattels  and  credita  of  the  said  Henry  Jones,  deceased,  were,  on  the  twenty-fourth  day  of 
March  last  past,  granted,  by  the  surrogate  of  the  county  of  New  York,  to  George  Jones,  of 
the  city  of  New  York,  grocer,  the  brother  of  the  said  intestate.  That  more  than  three  months 
have  elapsed  since  the  granting  of  the  said  letters,  and  that  the  said  George  Jones  haa  neg^ 
looted  to  return  an  inventory  of  the  personal  property  of  the  said  intestate,  and  has  not  ob- 
tained an  allowance  of  further  time  to  do  so. 

In  consideration  of  the  premises,  your  petitioner  prays  that  the  sorrogate  will  issue  a  sum- 
mons, requiring  the  said  administrator,  at  a  short  day  therein  to  be  appointed,  to  appear 
before  him  and  return  an  inventory  of  the  personal  property  of  the  said  intestate  according 
to  law,  or  show  cause  why  an  attachment  should  not  be  issued  against  him;  and  that  your 
petitioner  may  have  such  further  or  other  relief  in  the  premises  as  to  the  surrogate  shall  i 
meet.    And  your  petitioner  will  ever  pray,  Ac.  Jaxes  Tuckkb. 

Dated  this  first  day  of  February,  A.  D.  1861.  [The  usual  Jurat] 


iNVJfiKTORY.  -g-TTi 

N«.  4T*   Face  98S. 

ORBEB  FOB  ISSUIKa  StJMUOKa 

In  the  hattbk  of  thb  goods,  ohattels  I 

AND  CREDITS  OT  HXNBT  JONSS,  DB-  > 
CEASED.  I 

On  reading  and  filing  the  petition  of  James  Tucker,  a  creditor  of  Heniy  Jones,  late  of  tl 
city  of  New  York,  deceased,  intestate,  it  is  ordered,  pursuant  to  the  prajer  of  the  said  pel 
tion,  that  a  summons  issue  to  George  Jones,  the  administrator  of  all  and  singular  the  good 
chattels  and  credits  of  the  said  intestate,  requiring  him  personaUy  to  appear  in  this  court  o 
the  ninth  daj  of  Julj,  instant,  at  ten  o'clock  in  the  forenoon  of  that  dajr,  and  return  a 
inrentoij,  according  to  law,  of  the  personal  property  of  the  said  intestate,  or  show  cam 
why  an  attachment  should  not  be  issued  against  him. 

SUMKONS  OK  THE  ABOVE  OBDEB. 

The  people  of  the  state  of  New  Tork^  to  Qtor^  Jones,  ike  admmstrcUor  of  aU  and  smguiar  U 

goodSf  chaUds  and  credits  of  Henry  JoneSj  late  of  the  dty  of  New  Torkf  deceasedf  i/Uestai 

send  greeting : 

^  You  are  hereby  sommoned  and  required  perBonaiDy  to  appear  before  our  surrogate  of  th 

county  of  New  York,  at  his  office  in  the  city  of  New  York,  on  the  ninth  day  of  July  instant 

I  at  ten  o'clock  in  the  forenoon  of  that  day,  and  return  an  inrentoiy,  according  to  law,  of  th 

1  personal  property  of  the  said  intestate,  or  show  cause  why  an  attachment  should  not  be  issuo 

[  against  you. 

In  testimony  whereof  Ac. 


I 


I 


» 


No.  48.   P«ffoM5. 

OBDEB  FOB  ATTACHMENT  FOB  NOT  BBTUBNINa  INVBNTOBY. 

At^  &c.    {See  No,  3.) 

im.    {See  No,  4.1.) 

A  summons  having  been  heretofore  duly  issued  to  €^rge  Jones,  the  administrator  of  al 
and  singular  the  goods,  chattels  and  credits  <^  Henry  Jones,  late  oif  the  city  of  New  York 
deceased,  intestate,  requiring  him  personally  to  appear  in  this  oourt  on  this  day,  at  ten 
o'dodk  in  the  forenoon,  and  return  an  inrentory,  according  to  law,  of  the  personal  propertj 
of  the  said  intestate,  or  show  cause  why  an  attachment  should  not  be  issued  against  him : 
And  now,  on  reading  and  filing  the  affidavit  of  James  Den,  proving  the  due  and  personal 
service  of  the  said  summons  on  the  said  George  Jones,  on  the  day  of  instant ; 

and  the  said  George  Jones  having  Med  to  appear  and  return  such  inventory  on  oath,  in 
eompliaaoe  with  the  esdgen^  of  the  said  summons,  and  not  having  obtained  farther  time 
to  retuni  the  same^  it  is  ordered  that  an  attaohmeBt  issue  out  of  and  under  the  seal  of  this 
court,  against  the  said  €kK>rge  Jones,  administrator  as  aforesaid,  to  be  directed  to  the  sheiifl 
of  the  city  and  county  of  New  York,  commanding  him  to  attach  the  said  administrator,  and 
commit  him  to  the  common  Jail  of  this  county,  there  to  remain  until  he  shall  return  8a<^ 
inventory  aforesaid,  on  oath,  aooording  to  IftW. 

ATTACHlfKNT  ON  THE  ABOVE  OBDEB. 


Thepeopk  of  the  stale  of  New  Tork^  to  ike  sheriff  of  ike  city  and  county  of  New  Tork^  greeting: 
f  We  command  you  tiiat  you  attach  George  Jones,  the  administrator  of  all  and  singular 

the  goods,  chattel  and  credits  of  Heniy  Jones,  late  of  the  city  of  New  York,  dece«eed, 
I  intestate,  if  he  shall  be  found  in  your  bailiwick,  and  commit  him  to  the  common  jail  of  the 

dty  and  county  of  New  York,  there  to  remain  until  he  shall  return  an  inventoiy,  on  oath, 
I  according  to  law,  of  the  perscmal  property  of  the  said  intestate,  in  compliance  with  the  ezi* 

f  geacy  of  a  summons  heretofore  duly  issued  by  our  surrogate  of  the  county  of  New  York^ 

directed  to  him,  requiring  him  to  appear  before  him  on  a  oertaia  day,  now  past,  and  return 
\  such  inventory,  or  show  cause  why  an  attachment  should  not  be  issued  against  him,  and 

duly  and  personally  served  on  the  said  Gorge  Jones,  before  the  return  day  thereof,  as  ap- 
pears by  satisfactory  proof  of  such  service,  duly  taken  and  had  before  our  said  surrogate, 
I  and  for  disobedience  to  which  said  summons  this  attachment  is  issued,  pursuant  to  the  stat- 

ute in  such  eases  made  and  provided;  letters  of  administration  of  all  and  singular  the  goods, 
chattels  and  credits  of  the  said  intestate  having  been  hereto9^,  in  due  form  of  law,  granted 

60 


«pdiMDedb)rtfaaMftdwuwgaetotfa6MidQ<otgeJaa»:  Aadjmitnto 

to  oar  Mid  mmogtUj  in  the  Sarrogate's  Cooit  of  the  coantf  of  Hev  Toifc,  on  Mondaj, 

d^  of  inetenty  wberaweYel'  the  and  coort  dull  then  be^  a  ceftificsteL 

joat  hand,  of  the  manner  in  which  7011  ahaQ  have  executed  thii  writ;  and  hare  joa 
and  there  this  writ 
In  teatiinony  whereof  Ae. 

[TheaUathmmitmuibemdortedaMjbOowi:} 
0mro0ta^§  Ctmn^Oom^f  rf  Kam  York. 


Ix  TBS  XAim  or  ths  ooodb,  cblattmlb 

▲VD    CUDRB    OF    ThOMAB  BbOWV. 


Attachment  agaioat  George  Jones,  administrator,  Acl,  of  Tlioniaa  Brown,  dcccnaed,  intes- 
tate, for  not  retaining  an  inrentory  of  the  personal  jmiperty  of  the  said  deceased. 

SdwabdG.  Wbi;  /jhrrepwlr. 


N«.  4»«   Pace  286. 
OBDBB  FOB  THB  ISSUING  OF  A  BBYOGATIOH  OF  I1BITKB& 

At,fta    {SeeNd.) 

TUU,    {^No.4n.) 

A  saimnons  having  heretofore  been  dnl  j  isBoed  oat  of  this  coort,  to  Geoige  Jones,  the 
administrator  of  aU  and  siogular  the  goods,  chattels  and  credits  of  Heniy  J(Hies»  late  of  the 
city  of  New  York,  deceased,  intestate,  requiring  him  to  appear  in  this  court,  on  the 
daj  of  last  past,  and  return  an  inyentoxy,  according  to  law,  of  the  personal  property 

of  the  intestate,  or  show  caose  why  an  attachment  should  not  be  issaed  agunst  him ;  and 
satisfactoiy  proof  of  the  doe  and  personal  sendee  of  the  said  summons  on  the  said  Geoige 
Jones  haying  been  produced  and  fifed ;  and  the  said  George  Jones  haying  (aOed  to  appear  and 
retom  sodi  inyentory,  on  oath,  in  compliance  with  the  exigency  of  the  said  summons ;  and 
not  haying  obtained  ftxrther  time  to  return  the  same ;  and  an  attachment  haying  thereapon 
dnly  issaed  oat  of  this  oourti  directed  to  the  sheriff  of  die  dty  and  ooonty  of  New  Toit, 
oonmianding  him  to  attach  the  said  Geoige  Jones,  and  commit  Um  to  the  common  jaQ  of  tihe 
said  coun^,  there  to  remain  until  he  shoiDd  retom  such  inyentory  aforesaid,  on  oath,  aooofd- 
ing  to  law,  in  compliance  with  the  exigency  of  the  said  summons ;  and  the  said  sherilf  hay- 
ing duly  returned  Uie  said  attachment,  with  his  return  thereon  indorsed,  that  he  had  attached 
tiie  said  George  Jones,  and  oonmiitted  him  to  the  said  Jafl,  as  thereby  commanded,  on  the 
day  of  last  past ;  and  the  said  Geoige  Jones,  after  being  so  committed  to  pnaoo, 

haying  neglected  for  tUrty  days  to  make  and  return  such  inyentory  aforesaid,  and  not  hsy- 
faig  yet  letamed  Uie  same^  it  is  ordered  and  decreed,  and  the  suirogate  of  the  county  of  New 
York,  by  yirtue  cH  the  power  in  him  yested,  and  in  pursuance  of  the  statute  in  soch  case 
made  and  proyided,  doth  order  and  decree  that  the  letters  of  administration  of  all  and  sin- 
gular the  gooda^  chattels  and  credits  of  the  said  Henry  Jones,  deceased,  intestate^  heretofim 
granted  and  Issued  to  the  said  Geoige  Jones,  bearing  date  the         day  of  last  pas^ 

be  reyoked,  and  that  a  reyocation  of  the  said  letters  issue  under  his  seal  of  ofl&oe. 

BBYOOATION.    (See  page  286.) 

Tht  people  of  (he  eUUe  qf  Neuf  York,  toaUio  whom  Oteee  preeerUs  ehaU  come  or  masy  emeen^ 

send  greeting: — 

Whereas,  letters  of  administration  of  all  and  singular  the  goodi^  chattels  and  credita  of 

Henry  Jones,  late  of  the  city  of  New  York,  deceased,  intestate,  were,  on  the  day  of 

in  tiie  year  one  thousand  eight  hundred  and  fifty-nine,  dnly  gpranted  and  issued,  faj 

our  surrogate  of  the  county  of  New  York,  to  George  Jones,  of  the  city  of  New  York,  grocer, 

the  brother  of  the  said  intestate. 

And  whereas  a  summons  was  heretofore  duly  issued  by  our  said  surrogate,  directed  to 
the  said  George  Jones,  administrator  of  all  and  singular  the  goods,  chattels  and  credits  of 
the  said  intestate,  requiring  him  to  appear  before  him  on  the         day  of  last  past,  at 

ten  o'clock  in  the  forenoon,  and  return  an  inyentory,  according  to  law,  of  the  personal  prop- 
erty of  the  said  intestate,  or  show  cause  why  an  attachment  should  not  be  issued  a^punst 
him ;  which  said  summons  wy  duly  and  personally  senred  upon  the  said  Groorge  Jones, 
before  the  return  day  thereofjCs  appears  by  satisfactory  proof  of  such  service,  duly  taken 
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and  had  before  our  said  surrogate.  And  whereas  the  said  Greoige  Jones  failed  to  appear  and 
retom  such  inventory,  in  oompliance  with  the  exigency  of  the  said  summons,  and  did  not 
obtain  further  time  to  return  the  same ;  whereupon  an  attachment  was  duly  issued  by  our 
said  surrogate,  under  his  seal  of  office,  directed  to  the  sheriff  of  the  city  and  county  of  New 
Yor^  commanding  him  to  attach  the  said  George  Jones,  and  commit  him  to  the  common 
jail  of  the  said  county,  there  to  remain  until  he  idiould  return  such  inventory  aforesaid,  on 
oath,  according  to  law,  in  compIiaDce  with  the  exigency  of  the  said  summons.  And  whereas 
the  said  [B^eriff  did  make  return  of  Uie  said  attachment,  that  he  had  attached  the  said  George 
Jones,  and  committed  him  to  the  said  jail,  as  thereby  commanded,  on  the  day  of 
last  past  And  whereas  the  said  (George  Jones,  after  being  committed  to  prison,  did  neglect 
for  thirty  days  to  make  and  return  sudi  inventory  aforesaid,  and  has  not  yet  returned  the 
same.  Now,  therefore,  know  ye  that,  in  pursuance  of  the  statute  in  such  case  made  and 
provided,  the  said  letters  of  administration  of  all  and  singular  the  goods,  chattels  and  credits 
of  the  said  Heniy  Jones^  deceased,  intestate^  so  as  aforesaid  granted  and  issued,  by  the  sur- 
rogate of  the  county  of  New  York,  to  the  said  George  Jones,  bearing  date  the  day  of 
in  the  year  one  thousand  eight  hundred  md  fli^-nine,  are  hereby  revoked,  and  that  the 
said  George  Jones  is  hereby  deprived  of  all  power,  authority  and  control  over  the  goods, 
chattels  and  credits  of  the  said  Henry  Jones,  deceased. 
In  testimony  whereof  we  have  caused  the  seal  of  office  of  our. said  surrogate  to  be  hereunto 

affixed.    Witness,  Edward  C.  West,  Esquire,  surrogate  of  our  said  county,  at  the 
[sBAJi]     city  of  New  York,  this         day  of  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  sixty-       and  of  oar  independence  the 

Edwabd  C.  W18T.(«) 


N«.  SO*    P«c«  805* 

SUBBOGATE'S  GEBTIFIOATE  OF  APPOINTMENT  OF  AN  ADIONISTBATOB  OR 

EXECUTOB. 

The  people  of  (he  eUUe  ofNao  York^  io  aUto  tahom  (kete  preeeniB  shaU  eome  or  may  ooncerrij 
send  greeting: 
Know  ye,  that  at  the  oounty  of  New  Yoik,  on  the         day  of  in  the  year  one 

thousand  eight  hundred  and  sixty-         letters  (*)  of  administration  of  all  and  singular  the 
goods,  chattels  and  credits  of  John  Kelly,  late  of  the  city  of  New  York,  gentleman,  de- 
ceased, intestate,  were  duly  granted  by  the  surrogate  of  the  county  of  New  York  to  Eliza 
Kelly,  the  widow  of  the  said  intestate,  and  that  the  same  are  still  valid  and  in  fbll  force. 
In  testimony  whereof^  we  have  caused,  Ac. 

[Or  proceeding  from  (he  (*)]  testamentaiy  of  the  last  wOl  and  testament  of  James  Thomp* 
son,  late  of  the  city  of  New  York,  merchant,  deceased,  were  duly  granted  and  issued  by  the 
surrogate  of  the  city  of  New  York  to  Philip  Thompson,  sole  executor  in  the  said  will 
named,  and  that  the  same  are  still  valid  and  in  fhll  force. 
In  testimony  whereof  we  have  caused,  fta 

APPLICATION  BY  COLLEGTOB  FOB  BIBEOTION  FOB  SALB,  AND  OBDEB 
DIBECTING  SALE  OF  PEBSONAL  PBOPEBTY  OF  THE  DBOEASEI)  BY 
COLLEGTOB.    (See  page  311.) 

Surrogates  Oowri^    > 
ComUby  of  Kew  York, ) 


Iir  THB  MATTBB  OF  THB  GOODS,  XTO.,  OF 

John  MoKunnsT,  dbohasbd. 


( 


Jb  Ae  Surrogate  ofihe  Oounty  of  New  York: 
The  petition  of  Bernard  McFeeley  of  the  city  of  New  Yoil^  reepectfblly  shows 
That  on  the  thirtieth  day  of  September,  in  the  year  1860,  he  was  duly  appointed  coQeotor  or 
special  administrator  of  the  goods,  &c.,  of  John  McKinney,  late  of  the  city  of  New  York, 
deceased ;  that  the  citation  issued  by  the  surrogate  of  the  county  of  New  York  to  the  next 
of  kin  of  the  said  deceased,  to  attend  the  proba^  of  the  last  will  and  testament  of  the  sud 
deoeased,  is  returnable  on  the  tenth  day  of  November  next,  and  that  before  that  day  the 
said  will  cannot  be  proved ;  that  your  petitioner  has  procured  the  personal  property  of  the 
said  deceased  to  be  appraised,  and  has  duly  filed  an  inventory  of  the  goods,  &a,  of  the  said 

(«)  These  formB  fyt  the  revocfttlon  of  the  lettere  gnmted  to  en  ezeootor  or  tdmiulBtimtor,  may  be  ad«pted 
to  the  kindred  casee  of  rerocatlon,  where  an  ezecator  or  adminiatrator  nejrieeta  or  reftues  to  pay  a  legaej, 
or  ta  reader  aa  acoonnt,  purtoant  to  the  order  of  the  inxroffita.    Bee  pp.  48B,  4tt,  tfl. 


XXXVi  APPKHDIX. 

deeoMed;  fliat  the  twraonal  ptopjrty of  tiha  ilnrwiMil  coparti  far  ih» moit pirtcf  > itoek of 
boots  and  shoes,  at  ms  late  store  Ko.  Bowery,  in  the  dtj  of  Hew  Toik,  valued  bj  fte 
appraisers  at  the  som  of  two  thooaand  seren  hiindred  md  tiSkj4aar  doDan;  that  the  said 
boots  and  shoes  are  liable  to  loss  or  mjnij  bj  fire  or  othsr  casnaltf ,  or  bj  depredatioDS*  and 
fliat  it  is  neceasarj  tar  the  preeerration  and  benefit  of  the  estate  of  the  said  deooaaed  that 
the  sidd  goods  should  be  sold  without  delaj;  that  it  will  be  for  the  interest  of  the  estate 
that  soch  sale  should  take  place  preyionalj  to  the  first  daj  of  Kovember  next,  in  order  thai 
the  said  store  maj  be  giren  op  to  the  landlord  to  be  reaoted  fer  the  qoartar  fwniwfiiring  on 
4iatdaj. 
Yoor  petitioner  applies  tat  the  direction  of  the  snrroffate^  paraoant  to  tbe  ststate  in 
de  sod  pTOTided,  tar  the  sale  of  the  said  stodc  of 


esse  made  and  proTided,  tar  the  sale  of  the  said  stodc  of  boots  and  shoes  of  the  deoeased,  at 
Us  late  store  Ko.  Bowery,  in  the  citj  of  New  ToiIl,  sod  of  the  fixtoiea  of  tbe  aaid 
store.    And  joor  petitioner  wfll  erer  pray,  fta  BimiiRD  McEblix. 

State  cf  MtMf  Tark,  ) 

City  and  Oam^ftfNtw  Tarkf  f"' 

On  this  seventh  day  of  Oen^wr,  in  tiie  year  one  ihoosand  eight  hnndred  and  sixty,  p«- 
aonally  appeared  before  me  Bemad  HcFeeley  of  the  city  of  Hew  Tork,  who,  having  been 
by  me  doly  sworn,  did  depose  and  say  tiiat  be  was  Ihe  peCatkmtf  in  tiie  foregoing  petition 
wmed,  that  he  had  read  &e  said  petition  and  knew  the  contents  thereof  and  that  the  mat- 
tars  of  filcl  alleged  m  the  Mid  petttkn  were  true  to  ha  knowledge. 

Bdwabd  GL  Wm;  Smrrogok, 

OEDBB  DnUBCnHG  8ALB  BY  OOILEGIOR. 

At  a  Surrogate's  Court  held,  in  and  for  the  county  of  Hew  York,  at  the  sunogate's  olBoe  in 
the  city  of  Hew  Yorlc,  on  the  twelfth  dajof  Ootobw;  In  the  year  one  thousand  mgbi  faaii- 
dred  and  sixty. 

Present— Bdwabd  0.  Wvr,  Bmrvgak^ 


Is  TEE  UATTMR  OV   THB  eOOOfi,  BTO,  OF 

JoBor  MoEnanT,  dkjhasid. 


I 


On  reading  and  filing  the  petition  of  Bernard  ICcFeeley,  the  ooDaator  of  the  estate  of  John 
Mclpnney,  deceased,  applying  for  the  direction  of  the  surrogate  for  the  sale  of  the  slodE  ef 
boots  and  shoes,  and  fixtures  of  the  deceased,  at  his  late  store,  Ha  Bowery,  in  the  dty  of 
Hew  York ;  and  it  appearing  that  the  said  goods  have  been  appraised,  and  that  such  sale  is 
necessary  for  the  preservation  and  benefit  of  the  estate  of  the  said  deceased ;  the  aaid  collector 
is  hereby  directed  and  autfaorissd  to  sell  the  said  stock  of  boots  and  shoea,  and  fixturea  of  the 
decoaood,  at  his  late  store,  Ha    Bowery,  in  the  city  of  He^  York. 

Ebwabd  0.  'W^BBT,  Swrofoii, 


No*  61*    Pave  868* 

APPUCATIOH  BY  A  OREa)ITOB  WHO  HAS  OBTAIHin)  A  JUDGICBHT  AQAIHST 
AH  EXBCUTOE  OR  ADMIHISTRATOR,  AFTER  A  TRIAL  AT  LAW  UPOH 
THB  MERITS,  FOR  AH  ORDER  THAT  EXECUTIOH  ISSTJK 

ChmUy  of  New  Torky  ) 
SurrogaU?8  Court   ) 

To  Edwabd  G.  WasT,  SwrogaU  qfihe  comiiy  of  New  York: 

The  petition  of  Henry  Thorn,  of  the  city  of  Hew  York,  respeotfiilly  showeth  that,  on 
the       day  of  in  the  year  one  thousand  eight  hundred  and  dxty-         in  the  tarsi 

of  in  the  said  year,  your  petitioner,  in  the  Superior  Court  of  the  city  of  How  Yoik, 

obtained  a  judgment^  after  a  trial  at  law  upon  the  merits,  against  Philip  Thompson,  the 
executor  of  the  last  will  and  testament  of  James  Thompson,  late  of  the  dty  of  Hew  Y<»k^ 
deceased,  for  five  hundred  and  twenty  dollars  and  thirty-seven  cents  damages  and  ooati^  on 
a  promissory  note  made  by  the  said  James  Thompson,  m  his  lifetime,  to  your  petifcioiner,  as 
l^  the  record  and  proceedings,  now  on  file  in  the  office  of  the  derk  of  the  said  oourt^  in  te 
city  of  Hew  York,  reference  being  thereunto  had,  and  to  which,  for  greater  certain^,  joor 
petitioner  prays  leave  to  refer,  doth  and  may  more  fully  and  at  large  appear. 

Your  petitioner  further  shows  that  the  said  judgment  still  remains  in  full  foroe^  and  has 
not  been  in  any  way  paid  or  satisfied. 

In  consideration  of  the  premiseij^  and  to  the  end  tiiat  an  order  may  be  duly  made  tiiat  aa 
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elzeoation  be  iasned  npon  the  said  jadgment  fbr  the  amount  thereof,  or  for  the  amotiiit  of  the 
anetii  of  the  estate  of  the  said  James  Thompson,  deoeased,  in  the  hands  of  the  said  execa- 
tor,  properly  applicable  to  the  payment,  in  whole  or  in  part,  of  the  said  jadgment;  your 
petitioner  applies  to  the  Barrog;ate,  pursuant  to  the  statute  in  such  case  made  and  provided, 
Ibr  an  order  against  the  said  Philip  Thompson,  executor  as  aforesaid,  to  show  cause  why 
an  execution  on  the  said  judgment  should  not  be  issued ;  and  he  farther  prays  that  a  cita- 
tion may  issue  out  of  and  under  the  seal  of  this  oourt,  to  be  directed  to  the  said  executor, 
requiring  him,  at  a  certain  time  and  place  therein  to  be  named,  to  appear  and  account  bofore 
the  said  surrogate ;  and  that  roar  petitioner  may  have  such  fVirther  or  other  relief  in  the 
premises  as  to  the  surrogate  shall  seem  meet  And  your  petitioner  will  ever  pray,  Ac 
Dated  this        day  of  1860.  HsnbtTbobn. 

[The  usual  Jurat.] 

OBDEB  TO  SHOW  CAUSE  OK  THE  ABOTE  PETITION. 

■■  ■■  ■  ■  I  I       IIM  ' 

In  thb  uatom  or  ths  APPiJOATioir  of 
Hkvbt  Tbobv,  jroa  am  obdkb  tbat 
xxEounoN  iBsni  ttfon  a  judombnt  ob- 
tained BT  HIM  AQAINST  PhILIP  ThOVP- 
0ON,  TRB  EZBCtTTOB  OF  THB  LAST  WILL 
AND  TB8TAMBNT  OF  JaMBS  THOXFSON, 
DB0BA8BD. 


On  reading  and  filing  the  petition  of  Henry  Thorn,  of  the  city  of  New  Yorlr,  setting  forth 
that  on  the       day  of  in  the  year  one  thousand  eight  hundred  and  six^-       be  ob- 

tained a  judgment  in  the  Scroerior  Oourt  of  the  city  of  New  York,  after  a  trial  at  law  upon 
the  merits,  against  Philip  Thompson,  the  executor  of  the  last  will  and  testament  of  James 
Thompson,  late  of  the  oi^  of  New  York,  deceased,  for  flye  hundred  and  twenty  dollars  and 
tiiirty-fleyen  cents  danuges  and  costs :  It  is  ordered,  pursuant  to  tiie  prayer  of  the  said  pe- 
tition, that  the  said  Philip  Thompson,  executor  as  aforesaid,  personally  be  and  appear 
before  the  surrogate  of  the  ooimty  of  New  York,  at  his  office  m  the  city  of  New  York,  on 
the       day  of  next,  at  ten  o'clook  in  the  forenoon  of  that  day,  and  show  cause  why 

an  axecation  on  the  said  judgment  should  not  be  issued.  B.  0.  West,  Surrogate. 

OBDEB  ON  THB  SAME  PETITION  THAT  A  CITATION  ISSUE. 

At,  Ao.    (See  2h,  3.) 

TUU,  (See  kui  order.) 
«0n  reading  and  filing  the  petition  of  Henry  Thorn,  of  the  city  of  New  York,  setting  forth 
thftt  he  has  recovered  a  judgment,  after  a  triid  at  law  upon  the  merits,  against  Philip  Thomp- 
son, the  executor  of  the  last  will  and  testament  of  James  Thompson,  late  of  the  city  of  New 
Yoric,  deceased :  It  is  ordered,  pursuant  to  the  prayer  of  the  said  petition,  that  a  citation 
issue  to  the  said  PhiUp  Thompson,  executor  as  aforesaid,  requiring  him  to  appear  in  this 
oourt  on  the       day  of  next  (Vis  return  day  of  ike  above  order)^  at  ten  o'clock  in  the 

forenoon  of  that  day,  and  aocount  as  such  executor. 

CITATION  ON  THE  ABOVE  OBDEB. 

Thepeople  of  the  skOe  of  New  Tork^  to  Philip  Thompeon^  the  exeeuior  of  the  Joel  im0  and  tetta- 
meni  ofJamee  Thompson^  kUe  of  the  dty  of  New  Tork,  deceaeed^  send  greeting: 
You  are  hereby  cited  and  required  personally  to  be  and  appear  before  our  surrogate  of 
the  county  of  New  York,  at  his  office  in  the  city  of  New  York,  on  the        day  of 
next,  at  ten  o'clock  in  the  forenoon  of  that  day,  then  and  there  to  account  as  such  executor. 
In  testimony  whereof,  we  have  caused,  Ac.  Edwahd  0  West. 

[L.  8.]  • 


No.  S2*   Pave  870* 

OBDEB    THAT  AN    EXECUTION    ISgUE    UPON   A   JUDGMENT    OBTAINED 
AGAINST  AN  EXECUTOB  AFTBB  A  TRIAL  AT  LAW  UPON  THE  MEBITS. 

At,  Aa    (See  No.  3.) 

Tide.    {See  order  to  ehow  cause,) 
It  appearing  that  Henry  Thorn,  of  the  city  of  New  Yofk,  on  the       day  of  in  the 

year  one  thousand  eight  hundred  and  sixty-        obtained  a  judgment  in  the  Superior  Court 
of  the  dty  of  New  York,  against  Philip  Thompson,  the  executor  of  the  last  will  and  testa- 
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mant  of  James  Thompeon,  late  of  tiie  ciij  of  Sew  Toik,  deoeasad,  after  •  trial  ai  Uv  upon 
the  merits,  for  five  hundred  and  twenty  doDan  and  thirty-fleyen  oenta  damages  and  ooati; 
and,  on  the  application  of  the  aaid  Henrj  Thorn,  an  order  haying  been  hecetofore  dnj^ 
made  agaiost  the  said  executor,  and  senred  upon  bun,  to  show  cause  whj  an  execatioa  on 
the  said  judgment  should  not  be  issued ;  and  a  citation  having  also  been  issued  snd  serred 
upon  the  said  executor,  requiring  him  to  appear  in  this  oourt  on  the        day  of  last 

past,  and  account  as  such  executor;  and  ttie  said  parties  having  dul/  appeared,  and  the 
said  Philip  Thompson  haying  produced  and  filed  his  account  as  such  executor  afixessad; 
and  the  said  matter  haying  been  heard  on  several  dajs^  and  dulj  adjourned  from  daj  to  day 
until  this  daj ;  and  it  appearing,  from  the  said  account,  that  there  are  in  the  hands  of  the  said 
Philip  Thompson,  as  such  executor,  assets  of  the  estate  of  the  said  James  Thompson,  de- 
ceased, to  the  amount  of  three  thousand  two  hundred  and  fifty  doQars ;  and  that  the  debts  and 
outstanding  liabilities  of  the  said  deceased  do  not  exceed  the  sum  of  two  thousand  three  huBr 
dred  dollars;  and  that  there  are  assets  in  the  hands  of  the  said  executor  properij  applicar 
ble  to  the  payment  in  full  d  the  said  judgment,  and  no  canae  to  the  oontraiy  being  shown; 
it  is  ordered,  and  the  surrogate,  pursuant  to  the  statute  in  such  case  made  and  proyided, 
doth  order,  that  execution  be  issued  in  due  form  of  law  against  the  said  Philip  Thompson, 
executor  as  aforesaid,  for  the  whole  amount  of  the  said  jn^^ment  and  interest 

And  it  is  further  ordered  that  the  fees  and  expenses  of  this  proceeding  be  paid  oat  of  the 
estate  of  the  said  deceased. 


No.  €$•    Pnye  88S. 

ORDER  TO  ADVERTISE  FOR  GLAIM& 
At,  Ac    {See  No.  S.) 

mie,    (SeeKc^L) 

On  the  application  of  Philip  Thompson,  setting  forth,  among  other  things,  that  six  months 
and  upwards  had  elapsed  since  he  was  appoint^  the  executor  of  the  said  deceased;  and 
that  he  was  desirous  of  giving  such  notice  to  the  creditors  of  the  said  deoeaaed,  to  present 
their  claims  as  is  authorized  bylaw ;  and  that  he  had  selected  the  newspaper,  printed  in  the 
county  of  New  York,  called  tiie  "New  York  DaQy  Tribune,"  for  the  purpose  of  pttblishixig 
such  notice :  and  praying  that  the  surrogate  would  make  an  order  direoting  such  notice  to  be 
published  in  such  other  newspapers  as  he  might  deem  neceasaiy  to  give  notice  to  said  ored- 
itors:  It  is  ordered  that  the  said  executor  insert  a  notice,  once  in  each  week  for  six  months 
in  the  said  "New  York  Daily  Tribune,"  and  also  in  the  "  Evening  Post,"  requiring  all  per- 
sons having  claims  against  said  deceased  to  present  the  same,  with  the  vouchers  thereof  to 
the  said  executor,  at  his  place  of  residence  or  place  of  transacting  business,  to  be  specified  in 
such  notice,  on  or  before  a  day  therein  mentioned,  which  shall  be  at  least  six  months  from 
the  day  of  the  first  publication  of  said  notice.  Edwabd  C.  West. 

NOTICE  TO  CRBDITOR& 

Notice  is  hereby  given,  according  to  law,  to  all  persons  having  claims  against  James 
Thompson,  late  of  the  city  of  New  York,  merchant^  deceased,  that  they  are  required  to 
exhibit  the  same,  with  the  vouchers  thereof^  to  the  subscriber,  the  executor  of  the  last  wHl 
and  testament  of  the  said  deceased,  at  his  store  and 'place  of  transacting  business,  No. 
Front  street,  in  the  dty  of  New  York,  on  or  before  the         day  of  next^  [six  monih§ 

JhmthefirHpubUeaUono/thenotiee,]  Pmup  Thompsov,  JBueiiter. 

Dated  this         day  of  A.  D.  1860. 


No*  54.    Pace  888* 

AFFIDAVIT  OF  CREDITOR  TO  HIS  CLAIM. 

OUy  and  eouniy  of  New  Torkf  ss:  George  Bruce,  of  the  dty  of  New  York,  b«ng  duly 
sworn,  doth  depose  and  say  that  the  foregoing  daim  against  the  estate  of  William  WaUi, 
deceased,  is  justly  due  and  owing  to  this  deponent ;  that  no  payments  have  been  made 
thereon,  and  that  there  are  no  off-sets  against  the  same,  to  the  knowledge  of  this  deponent 
Sworn  this        day  of  )  Gbobos  Bbugx. 

A.  D.  1860,  before  me,       ) 

JOHK  Kkox,  NoUsry  PubKc. 


DEBT  DUE  FROM  DBGEASBI)  TO  AN  ADMIKISTBATBIX.        xxxix 

N:  55*   Ifmge  880* 

AGREEICENT  TO  REFER  CLAIM. 

Whereui  Geoiige  Brooe  baa  latelj  presented  a  claim  to  Philip  Thompson,  the  executor  of 
the  last  will  and  testament  of  James  Thompson,  late  of  the  citj  of  Kew  York,  deceased, 
a(ii;ain8t  the  said  James  Thompson,  upon  a  promissoTy  note  made  bj  the  'said  James  Thomp- 
son in  his  lifetime,  to  the  claimant,  or  order,  for  six  hundred  dollars,  dated  the  fourteenth 
day  of  October  1859,  and  payable  in  thirty  days  after  date,  claiming  of  the  said  executor 
the  whole  amount  of  the  said  note,  with  interest  from  the  time  the  same  became  due;  and 
whereas  the  said  executor  doubts  the  justice  of  the  said  claim,  alleging  that  the  said  note  is 
not  a  valid  claim  against  the  said  deceased  or  his  estate :  It  is  thereupon  agreed,  in  con- 
formity with  the  statute  in  such  case  made  and  provided,  by  and  between  the  said  George 
Bruce  and  the  said  Philip  Thompson,  executor  as  aforesaid,  that  the  said  matter  in  contro- 
versy be  referred,  pursuant  to  the  statute  aforesaid,  to  James  Black,  of  the  city  of  New  York, 
counsellor  at  law,  and  William  Ajidrews  and  Stephen  Long,  of  the  same  city,  merchantSi 
three  disinterested  persons,  as  referees,  to  hear  and  determine  upon  the  same  with  all  con- 
venient speed.  Georgb  Bbuob, 

Dated  this        day  of  A.  D.  1860.  Philip  Thompsov. 

APPROVAL  OP  THE  SURROGATE. 

The  surrogate  of  the  oounty  of  New  York  hereby  approves  of  the  three  persons  named 
as  referees  in  the  foregoing  agreement  Edward  C.  Wbst,  SurroafaU. 

Dated  this        day  of  A.  D.  1860. 


N««  56*   Paffe896« 

APPLICATION  FOR  PROOF  OF  A  DEBT  DUB  PROM  THE  DECEASED  TO  AN 

ADMINISTRATRIX. 
Oouniy  of  New  Torkf  ) 
SwrrogaUfs  Court    )  \ 

To  Edwabd  C.  Wbst,  Smrogaie  of  (he  cowUy  of  New  York  : 

The  petition  of  Mary  Nelson,  of  the  city  of  New  York,  respectfully  showeth  that  she  is 
the  administratrix  of  all  and  singular  the  goods,  chattels  and  credits  of  Thomas  Brown,  late 
of  the  city  of  New  York,  deoeawdd,  intestate ;  that  the  said  intestate  died  indebted  to  your 
petitioner  in  the  sum  of  three  hundred  dollars  and  interest,  due  upon  a  promissory  note 
made  by  him  in  his  lifetime  to  your  petitioner,  dated  the  second  day  of  May,  1859,  for  $300, 
payable  on  demand,  wiUi  interest ;  that  the  said  sum  is  justly  due  and  owing  to  your  peti- 
tioner ;  that  no  payments  have  been  made  thereon,  and  that  there  are  no  ofT-sets  against 
the  same,  to  the  knowledge  of  your  petitioner. 

Your  petitioner  fUrther  shows  that  there  are  no  other  creditor^  of  the  said  intestate, 
according  to  the  best  of  her  knowledge;  that  she  has  advertised,  pursuant  to  the  statute,  for 
claims  against  him,  and  that  none  have  been  exhibited ;  and  that  Benjamin  Brown,  residing 
in  the  city  of  Poughkeepsie,  in  the  county  of  Dutchess,  and  Reuben  Brown,  residing  in  the 
city  of  Buffalo,  in  the  county  of  Erie,  his  brothers,  and  your  petitioner,  his  sister,  are  the 
only  persons  entitled  to  share  in  the  distribution  of  the  personal  property  of  the  said  in- 
testate.(to) 

In  consideration  of  the  premises,  and  to  the  end  that  your  petitioner  may  retain  a  part  of 
the  property  of  the  said  intestate  in  satisfaction  of  her  said  debt  or  claim,  your  petitioner 
prays  that  a  citation  may  issue  out  of  and  under  the  seal  of  this  court,  pursuant  to  the  stat- 
ute in  such  made  and  provided,  to  be  directed  to  the  proper  persons,  requiring  them  to 
appear  before  the  surrogate,  and  attend  the  proof  of  the  said  debt  or  claim  of  your  petitioner 
against  the  said  intestate.    And  your  petitioner  will  ever  pray,  Ac.  Mabt  Nelsok. 

Dated  this        day  of  1860. 

[The  usual  jurat] 

(to)  If  there  be  ft  oo-ezecator  or  eo-ftdmlnlBtrfttor,  that  ftust,  and  hit  name  and  reeldence,  should  be  aet 
Ibrth  In  the  petition,  ftad  he  staoold  be  mftde  ft  party  to  the  prooeedinf ;  sad.  If  raoh  oo-ezeeutor  or  eo-ftdmla- 
iatrator  aaeenft  to  the  elalm,  It  ahoold  be  m  stated  In  the  petition. 


zl  APPWPIZ. 

ORDER  FOR  CITATION  OH  THS  ABOVE  PBTITIOK. 
Atyte    (See  No.  S.) 


Is  THX  XATTEB  OF  THE  PROOF  OF  THX  DEBT  i 

OB  CLADf  -OF  Mart  Nelsoit,  admhtiotiul-  I 

TBIX,  Ac,  OF  ThOXAB  BbOWH,  DBGBAfiBD,  | 
DITESTATB,  A0AIN8T  THS  SAID  nTTESTATE.  i 

On  reading  and  filing  the  petilj^on  of  Masty  Kelaon,  the  administratrix  of  all  and  singiiiar 
the  goods,  chattels  and  credits  of  Thomas  Brown,  late  of  the  city  of  New  York,  deensed, 
intestate,  setting  forth  that  she  has  a  daim  against  the  said  intestate,  it  is  ordered,  poraaant 
to  the  prayer  of  the  said  petition,  that  a  citation  issue  to  the  proper  persons,  requiring  tbea 
to  appear  in  this  court  on  the  day  of  next,  at  ten  o'clock  in  the  forenoon  of 

that  day,  and  attend  the  proof  of  the  said  debt  or  claim  of  the  said  administratrix. 

And  it  is  ftirther  ordered  that  the  said  citation  be  served  on  the  persons  to  whom  the 
same  shall  be  directed,  at  least  fifteen  days  before  the  return  day  thereof 

CITATION  ON  THE  ABOVE  ORDER. 

Thepeople  of  the  state  of  New  York,  to  Bm^cmm  Brmon^  rmdmg  in  (As  eUy  of  Poughke^tUjim 

the  eowiiy  of  Dutckesi,  and  Reiien  Brwon,  retiding  in  (he  city  of  Bujfiibj  in  As  comh^  cf 

Erie^  send  greeting: 

You  and  each  of  you  are  hereby  dted  and  required  personally  to  be  and  appear  befert 
our  surrogate  of  the  ooimty  of  New  York,  at  his  oAce  in  the  city  of  New  York,  on  the 
day  of  next,  at  ten  o'clock  in  the  forenoon  of  that  day,  then  and  there  to 

attend  the  proof  of  the  debt  or  daim  of  Mary  Nelson,  the  administratrix  of  all  and  angular 
tiie  goods,  chattels  and  credits  of  Thomas  Brown,  late  of  the  dty  of  New  York,  deceased, 
intestate,  against  the  said  intestate. 
In  testimony  whereof  we  have  caused,  Ac. 

[l.  a]  Sdwabd  a  Wi 


f  No.  57*   Paffo  876* 

PETITION  OP  A  CREDITOR  FOR  A  DBORBB  FOR  PAYMENT  OF  HIS  DEBT. 

OowiOy  of  New  Tork^ ) 
SmrogMe  GourL    ) 

To  Edwabd  0.  West,  tSwrrogaie  of  (he  eowUy  of  New  York: 

The  petition  of  John  Rudd,  of  the  city  of  New  York,  merchant,  respectfully  showeth  that 
your  petitionor  is  a  creditor  of  James  Thompson,  late  of  the  city  of  New  York^  deceased; 
that  he  has  a  valid  claim  against  the  said  deoeased,  on  a  promissory  note  made  by  the  sfdd 
James  Thompson  in  his  lifetime^  to  the  order  of  your  petitioner,  dated  the  day  of 

185  ,  for  six  hundred  dollars,  payable  six  months  alter  date ;  that  the  said  dain 
is  justly  due  and  owing  to  your  petitioner ;  that  no  payments  have  been  made  thereon,  and 
that  there  are  no  off-sets  against  the  aame,  to  the  knowledge  of  your  petitioner;  that  letten 
testamentary  of  the  last  will  and  testament  of  the  said  James  Thompson,  deceased,  were 
duly  granted,  by  the  surrogate  of  the  county  of  New  York,  to  Philip  Thompson,  sole  execu- 
tor in  the  said  will  named,  on  the  day  185  :  that  your  petitioner  duly  exhibited 
the  said  daim  to  the  said  executor,  under  the  notice  published  by  him  for  the  exhibition  of 
clums,  and  that  he  assented  to  the  justness  and  correctness  of  the  same ;  that  your  petitiooer 
has  demanded  payment  of  the  said  daim  from  the  said  executor,  since  the  expiration  of  one 
year  ftom  the  time  of  the  granting  of  the  letten  teetamentaiy  aforesaid  to  him,  and  that  be 
has  neglected  to  pay  the  same. 

Your  petitioner  further  shows  that  he  is  informed  and  believes  that  ample  assets  for  the 
pajment  of  all  claims  against  the  said  James  Thompson,  deoeased,  have  come  into  the  hands 
of  the  said  Philip  Thompson,  as  such  executor  aforesaicL 

In  consideration  of  the  premises,  your  petitioner  prays  that  a  decree  may  be  made,  pur^ 
suant  to  the  statute  in  such  case  made  and  provided,  against  the  said  executor,  fbr  the  pay* 
ment  of  tiie  said  daim  of  your  petitioner.    And  your  petitioner  will  ever  pray,  ftc. 

JOHV  BVDD. 

Dated  this         day  of  1860^ 

[The  usual  jurat] 


DECBBE  FOR  PATK8HT  OF  A  OLAnC.  xl 


N9»  58*  P««*  air«. 

ORDEB  FOB  CITATION  ON  TBS  ABOYB  PBTITIOK. 
At»^.    (iSu^b.  3.) 

lHTn>KAm«0,TE>OLAIMO,JOHH 
RUDD,  A  OBBDITOB  OF  JaUBB  TBOMP- 
BOVi  DlCnULSID. 


^^i>M^MrfM 


Ob  rMdlng  uid  fOiog  the  petitioii  of  John  Raddl,  of  Htket  dty  of  New  Tork^  merofaaat,  ft 
oraditor  of  JamM  Thompaon,  late  of  the  dty  of  New  York,  deoeaaad,  aetttxig  iSMrth  thai  he 
has  ft  just  claim  against  the  said  deceased,  and  mora  than  six  montiis  haTing  elapsed  siaee 
the  gnntiBg  of  the  letters  teetamentaiy  of  ^e  last  will  and  testament  of  the  said  deceased; 
it  is  ordered  that  a  citation  issae  to  Philip  Thompson,  the  executor  of  the  last  will  and  testft- 
ment  of  the  said  James  Thompson,  deceased,  reqeiriiig  him  to  eppear  in  this  court,  on  the 
day  of  instant  at  ten  o'elook  in  the  forenoon  of  that  day,  and  show  cause  why 

the  surrogate  should  not  aeeree  peyment  of  ttie  said  debt  or  <daim  against  him. 

And  it  iff  Airther  ordered  ttat  the  said  citfttion  be  seired  on  the  said  Philip  Thompson,  at 
least  four  dsys  before  the  return  day  thereof 

OITATION  ON  THB  ABOVE  OBDBB. 

THtf  people  ^(Ke  ttate  of  New  York,  to  PhCUp  ThomMon^  the  eiEeeuior  qf  ike  laei  voiU  and  testor 
maU  ofJamea  Thfrnvpeon^  JaU  or  the  cUy  of  New  xork^  deeeated,  send  greeting: 
You  are  hereby  cited  and  required  personally  to  be  and  appear  before  our  suirogate  of  the 
county  of  New  York,  at  his  offloe  in  the  city  of  New  York,  on  the        day  of  instant, 

at  ten  o'clock  in  the  forenoon  of  that  day,  then  and  there  to  show  cause  why  the  said  suiro- 
gate should  not  decree  payment  against  you  of  the  debt  or  claim  of  Jbhn  Budd,  of  the  city 
of  New  York,  merchant,  against  the  said  James  Thompson,  deceased,  upon  an  alleged  prom- 
issory note  made  by  the  said  James  Thompson,  in  his  li&tUnei  to  the  order  of  the  said  John 
Budd,  for  six  hundred  dollars.  Eowabd  0.  Wsbt. 

In  testimony  "vdiereot  we  have  caused,  Ac. 


No*  S9.   Face  877* 

DBOBEB  FOB  PAYMENT  OF  A  CLAIIC. 
At,  Ac    (See  No.  9.) 
nUe.    (8eeNo.BB.) 

John  Budd,  of  the  dty  of  New  York,  merchant)  having  heretofore  presented  his  petitioii 
to  the  surrogate  of  the  county  of  New  York,  setting  forth  that  he  had  a  valid  claim  against 
James  Thompson,  late  of  the  city  of  New  York,  deceased,  upon  a  promisMxry  note  mi^  by 
the  said  James  Thompson  in  his  lifetime^  to  the  order  of  the  said  petitioner,  dated  the 

day  of  for  six  hundred  dollarsy  payable  six  months  after  date,  and 

praying  a  decree  against  Philip  Thompson,  the  executor  of  the  last  will  and  testament 
of  the  said  James  Thompson,  deceased,  for  payment  of  the  said  daim ;  and  more  than 
six  months  having  elapsed  since  the  granting  of  the  letters  testamentary  of  the  last  will 
and  testament  of  the  s»d  deceased ;  and  the  said  executor  having  been  duly  cited  to 
appear  on  the  de^  of  last  past,  and  show  cause  why  such  payment 

should  not  be  decreed :  And  the  said  PMUp  Thompson  having  appeared,  and  having  assented 
to  the  said  claim  of  the  said  John  Budd,  and  having  produced  and  fllcid  an  account  as  such 
executor;  and  the  said  matter  having  been  heard  on  several  days,  and  duly  a4)oumed  until 
this  day;  and  it  appearing,  from  the  said  account  and  from  Uie  proofr  herein  taken,  that 
there  are  in  the  hands  of  Uie  said  Philip  Thompson,  aa  such  executor  aforesaid,  assets  of  thft 
estate  of  the  said  Jamea  lliompson,  deoeased,  to  the  asoount  of  two  thousand  seven  hundred 
and  twenty-five  doUarii  and  that  the  debts  and  outstanding  liabilities  of  the  said  deceased  do 
not  exceed  the  sum  of  one  thousand  seven  hundred  dollani :  It  is  ordered  and  decreed,  and 
the  surrogate  of  the  county  of  New  York,  bjr  virtue  of  the  power  in  him  vested,  doth  order 
and  decree^  pursuant  to  the  statute  in  snoh  case  made  aod  provided,  that  the  said  Philip 
Thompson,  executor  as  aforesaid,  pay  to  the  said  John  Budd  the  fuU  amount  of  his  said 
daim  and  interest,  amounting  m  the  whole  to  the  sum  of  dollars  and  cents. 

And  it  is  further  ordered  that  the  said  Philip  Thompson  personally  psj  the  foes  of  thia 
prooeeding,  and  the  costs  of  tha  said  John  Budd  therein  to  be  taxed. 


6«.   Pfl«e44t. 


BOND  TO  BEFUHD  LEaACY,  WHERE  THE  SAME  IS  DmBCTKD  TO  BE  PAID 

BEFORE  THE  EXFIRATIOir  OF  TEE  TEAK 


'Know  an  men  hj  these  praeentSy  tiiat  we^  Heuy  Trnimfciiw,  of  the  citj  cf  Kov  Tod:; 
grocer,  and  George  Stonna,  of  the  same  place,  aaddler,  and  Jolin  Bakar,  of  tfae  aaaae  plao^ 
cooper,  are  held  and  firmly  bomid  unto  Philip  Thompaon,  the  ezecntar  of  the  laak  wfll  and 
teatament  of  Jamea  Thompaon,  late  of  the  dtf  of  Hew  Toric,  deceaaed,  in  the  bob  of  one 
thonaanddollaia,l>wfal  money  of  the  United  Statea  of  Amwira^  to  be  paid  to  the  aaid  fM^ 
Thompaon,  as  anch  executor  aforeaaid,  or  to  hia  certain  attomej,  aneceaaor  or  anBgna;  to 
which  pAjment,  weU  and  truly  to  be  made,  we  bind  ouraelTea,  oar  and  each  of  our  heoi^ 
executora  and  adminiatratoci^  jointly  and  eerefally,  firmlj'  by  theae  piaauiitB  Sealed  willi 
oar  eeala. 

Bated  the       day  of  one  thouaand  eig^t  hundred  and  sixty- 

Whereaa,  the  aaid  Jamea  Thompson,  in  and  by  hia  aaid  last  win  and  taetamen^  did  give 
and  bequeath  to  the  said  IBboxy  Tompkins  the  som  of  five  hundred  doUari^  to  be  paid  to  fain 
in  two  months  after  the  decease  of  the  said  James  Thompson:  And  whereaa  the  aaid  Hemy 
Thompson  haa  demanded  payment  of  the  said  legacy  from  the  said  axecntor  betxe  the  expi- 
ration  of  one  year  from  the  time  of  the  granting  of  the  letters  testamentary  of  the  aaid  lak 
wiU  and  testament  to  the  said  executor,  and  the  said  executor  ia  about  to  pay  the  name, 
pursuant  to  the  statute  in  auch  case  made  and  proyided,  upon  the  execution  and  delivery  of 
this  obligation. 

How,  the  condition  of  tiiis  obligation  is  such,  that  if  any  debts  against  the  said  deceased 
shaU  duly  appear,  and  which  there  shan  be  no  other  assets  to  pay,  and  there  ahaU  be  bo 
other  assets  to  pay  other  legades,  or  not  sufBcient,  and  the  said  Heniy  Tompkins  shaH 
refund  the  legacy  so  paid,  or  such  ratable  proportion  thereof^  with  the  other  legatees,  as 
may  be  necessary  for  the  payment  of  the  said  debts,  and  the  proportional  parts  of  such  odier 
legacies,  and  the  costs  and  charges  incurred  by  reason  of  the  said  payment  to  him ;  and  if 
the  probate  of  the  stud  will  shaU  be  revoked,  or  the  wiU  declared  void,  and  the  said  Heniy 
Tompkins  shaU  refund  the  whole  of  the  said  l^^y,  with  interest,  to  the  executor  or  admin- 
istrator entitied  thereto,  then  this  obligation  to  be  Toid,*  otherwise  to  remain  in  fhU  fixrce 
and  virtue.  (Signed,)  L^*^] 

Sealed  and  deUvered,  &c.  TbxalJ 

[8B1X.J 


No.  61.    Pair«  44S« 

APPLIOATIOH  BEFORE  THE  EXPIRATION  OF  THE  TEAR,  BY  A  FEBSOH 
ENTITLED  TO  A  LEGACY,  TO  RECEIVB  A  PORTION  OP  SUCH  LEGACY 
AS  NECESSARY  FOR  HIS  SUPPORT. 

Otfuniff  cf  Kew  Tork^  ) 
SturrogMs  Court    f 

To  Edwaad  C.  West,  Surrogate  of  the  county  oflfew  York: 

The  petition  of  Samuel  Reynolds,  of  the  city  of  New  York,  respectiUly  showetli 

Tlufct  your  petitioner  is  a  legatee  under  the  last  wiU  and  testament  of  James  Thompaon, 
late  of  the  cit^  of  New  Yoric,  deceased;  that  the  said  last  wiU  and  testament  was  duly 
proved  before  tiie  surrogate  of  the  ooun^  of  New  York,  and  recorded  in  his  office,  on  tiw 
day  of  in  the  year  186    ,  and  that  letters  testamentary  thereof  were  on  the  same 

day  duly  granted  and  issued  by  the  said  surrogate  to  Philip  Thompson,  sole  executor  in  the 
said  wiU  named.  That,  in  and  by  the  said  will,  the  said  James  Thompson  did  give  and  be> 
queath  to  your  petitioner  the  sum  of  one  thousand  dollars,  as  by  the  ssid  will,  or  the  afive- 
said  record  thereof^  reference  being  thereto  had,  win  more  ftiUy  appear;  and  your  petitioiier 
prays  leare  to  make  such  reference,  if  it  shaU  be  necessary  for  him  so  to  do. 

Your  petitioner  fhrther  shows  that  ample  assets  of  the  estate  of  the  said  testator  for  the 
payment  of  all  his  debts,  and  for  the  discharge  of  an  the  speoiflo  and  genwal  legaciea  givan 
by  his  said  wiU,  hare  come  into  the  hands  of  the  said  Philip  Thompstm,  as  such  execirtor 
aforesaid,  and  that,  as  your  petitioner  is  informed  and  beUeves,  there  is  at  least  one^faird 
more  of  assets  of  the  estate  of  the  said  James  Thompson,  deceased,  in  the  hands  of  the  said 
Phihp  Thompson,  as  such  executor  aforesaid,  than  wUl  be  sufficient  to  pay  an  debts^  laga- 
des,  and  claims  against  the  said  estate  now  known. 

Your  petitioner  further  shows  that  he  is  hi  indigent  oircumstanoes,  and  that  an  advanea 
of  a  portion  of  the  said  legacy  is  necessaiy  for  his  support    He  therefore  prays  that  he  may 


OBDEB  ALLOWINa  PAYMENT  OF  THB  POBTION.  -rln^ 

be  allowed,  in  punoance  of  tiie  rtatate  in  aoch  caae  made  and  provided,  to  reoeiTe  a  portion 
of  the  said  legacy  to  the  amount  of  three  hundred  dollan,  aa  neoesttkry  for  his  support,  upon 
a  satis&ctory  bond  being  executed  ibr  the  return  of  suob  portion,  with  interest,  wbeneyer 
required.  SiJCUiL  BinroLDS. 

And  jour  petitioner  will  ever  pray,  fte. 

On  Ihe  copy  ofViepetUion  served  an  the  exeouioTf  iheJoOowing  notice  iaIoU  indoreed: 

Sib, — ^Take  notioe,  that  the  petition,  of  which  the  within  is  a  copy,  will  be  presented  to 
the  surrogate  of  the  county  of  New  Yoric,  at  his  office  in  the  city  of  New  York,  on  Monday, 
the       day  of  instant,  at  ten  o'clock  in  the  forenoon  of  that  day,  and  that  the  said  sur- 

rogate will  then  and  there  be  moTod  to  grant  the  prayer  thereof  And  Airther,  that  William 
Seaman,  residing  in  the  Tenth  ward  of  the  city  of  New  York,  merchant,  and  George  Spioer, 
residing  in  the  Fifteenth  ward  of  the  same  dty,  gentleman,  wiU  be  offered  as  sureties  in  the 
bond  mentioned  in  the  said  petition,  to  be  executed  on  the  granting  of  the  prayer  thereofl 

Yours,  Ac., 

Sahubl  BjmroLDfl,  Pekiioner  vfUhm  named,  er 

Dated  this    day  of       A.D.186.  GwyBOR  "Baskmsl,  Prodar  foTf  Ae, 

To  Philip  Thoufsov,  Mhueutor^  dtc,  of  James  Thon^pson^  deceased. 


BONB. 


Know  all  men  by  these  presents,  that  we^  Saluuel  B^ynolds  of  the  city  of  New  YoriE,  car- 
penter, and  William  Seaman  of  the  same  city,  merchant,  and  George  Spicer  of  the  same  dty, 
gentleman,  are  held  and  flnnly  bound  unto  Philip  Thompson,  the  executor  of  the  last  will 
and  testament  of  James  Thompson,  late  of  the  city  of  New  York,  deceased,  in  tiie  sum  of 
six  hundred  dollars,  lawful  money  of  the  United  States  of  America,  to  be  paid  to  the  said 
Philip  Thompson,  as  such  executor  aforesaid,  or  to  his  certain  attorney,  successors  or  assigns; 
to  which  payment  well  and  truly  to  be  made,  we  bind  ouiselyes,  our  and  each  of  our  heirs, 
executors  and  administrators^  Jointly  and  severally,  firmly  by  these  presents.  Sealed  with 
our  seals.    Dated  the       day  of  one  thousand  eight  hundred  and  sixty. 

Whereas  the  said  James  Thompson,  in  and  by  his  said  last  will  and  testament,  did  give 
and  bequeath  to  the  said  Samuel  Beynolds  the  sum  of  one  thousand  dollars ;  and  whereas 
the  said  legatee  has  lately  applied  to  the  surrogate  of  the  county  of  New  York,  previous  to 
the  expiration  of  one  year  from  the  granting  of  the  letters  testamentary  to  the  said  executor, 
to  be  fdlowed  to  receive  a  portion  of  the  said  legacy,  to  the  amount  of  three  hundred  dollan^ 
as  necessary  for  his  support ;  and  reasonable  notice  of  the  said  i4>plication  having  been  given 
to  the  said  executor,  and  the  said  surrogate  being  about  to  allow  the  said  portion  of  the  said 
legacy  to  be  advanced  to  the  said  legatee^  pursuant  to  the  statute  in  such  case  made  and 
provided,  upon  the  execution  and  delivery  of  this  obligation: 

Now,  the  condition  of  this  obligation  is  such,  that  if  Uie  said  Samuel  Beynolds  shall  return 
the  said  portion  of  the  said  legacy,  with  interest,  whenever  required,  then  this  obligation  to 
be  void,  otherwise  to  remain  in  Aill  force  and  virtue. 

Sealed  and  delivered,  &a  (Signed.) 

OBDEB  ALLOWING  PAYMENT  OP  THB  POBTION. 
At,ftc.    {8eeiro,3.) 


IX  TBM  UATTMR  OF  THB  LIOAOT  OV  SaX- 
VSL  BhTHOLDS,  nVDSB  THB  LAST 
WILL  AHD  TB8TAMBHT  OF  JaXBS 
Thompsob,  DBOBASBD. 


Samuel  Beynolds,  of  the  city  of  New  York,  carpenter,  a  legatee  under  the  last  wiU  and 
testament  of  James  Thompson,  late  of  the  dty  of  New  York,  deceased,  having  lately  made 
application  to  the  surrogate  of  the  county  of  New  York,  previous  to  the  expiration  of  one 
year  fVom  the  granting  of  the  letters  testamentary  of  the  said  last  will  and  testament  to 
Philip  Thompson,  the  executor  therec^  to  be  allowed  to  receive  a  portion  of  the  legacy  of 
one  thousand  dollars,  given  and  bequeathed  to  him  in  and  by  the  said  last  will  and  testa- 
ment, to  the  amount  of  three  hundred  dollars,  as  necessary  for  his  support ;  and  reasonable 
notice  of  the  said  application  having  been  given  to  the  said  executor,  as  appears  br  proof 
duly  taken  and  filed  herein ;  and  it  appearing  that  there  is  at  least  one-third  more  of  assets 
of  ttie  estate  of  the  said  James  Thompson,  deceased,  in  the  hands  of^  the  said  Philip  Thomp- 


zliv  APPKHDIX. 


timirill  b0  wtlii iwit to piy ail  debfe^ 


flgjrfnrt  the  arid  ertato  now  known,  and  tiiat  tfao  aaid  anm  of  One  handred 

aarf  fartheaoppertofthearidlegaitoe^aBdaBBtWMfltyboadlBmiyb 

ntam  of  the  aidd  porlioa  witli  intenafc  wfaenflrer  required,  and  no  objectni  being 

h  otdend,  and  the  aorrogaU  dotfa  aDow,  tiiat  the  aiad  Ffailq>  ThomptOa,  eiwka 

aaid,  ad^aooe  and  paj  to  the  aaid  Samoel  Bcjnolda  a  portka  of  hia  aaid  lagncj,  to  ike 

amount  of  three  hundred  doOao. 

And  it  ia  fiirthar  oideted  that  tfie  aaid  aamoai  BeynoMa  pay  the  feaa  and  ri  i  jiia—  of  fta 
pTMeedin^ 


S#.6t.   Paffe4fO, 

FBUXIOH  K)B  OBDB&  10  ACOOOST. 

BwrrogaUlM  Cowri.    ) 
To  Bdvabd  a  Wvr,  Swrwyite i<fte  anaily  tfJkm  Tark: 

Tbe  petition  of  William  Tliompaon,  of  the  dtj  of  Kev  York,  mercfaaa^  reepecifuBy  ahuwefli 

That  your  petitioner  ia  one  of  the  reaidoaij  legateea  under  the  laat  will  and  tawfimfnr  of 
Jamea  Thompeon,  late  of  the  city  of  New  Yoik,  deceaaed.  That  the  aaid  laat  win  and  toata- 
ment  waa  diUj  prored  before  the  anrrogate  of  the  ooonty  of  New  Tork;  and  recorded  in  hia 
ofBoe  on  the  day  of  in  the  year  1869,  and  that  lettera  teatamentaiy  tfaerecf 

were  on  the  aame  day  duly  granted  and  ianied  by  the  aaid  aniTogate  to  Philip  Tbompaun, 
aola  exeontor  in  the  aaid  w&l  named,  and  tfiat  more  than  eighteen  montba  have  expired  ainea 
the  time  of  anch  appointinent  of  tl^  anid  ezeeator.  That  in  and  by  the  aaid  wm  the  aaid 
Jamea  Tbompaon,  after  giving  and  bequeathing  oertahi  apedfic  and  general  legacieB  to  the 
penKma  therein  named,  did  give  and  bequeath  all  the  reat,  reaidne  and  remahida'  of  hia  per- 
aonal  property  to  hia  three  aona,  PhOip  Thompeon,  the  aaid  execotor,  Samuel  Tbompaon,  and 
WilUam  Tbompaon,  your  petitioner,  to  be  equally  divided  between  them,  ahare  and  ^are 
alike,  aa  by  the  aaid  will,  or  tbe  albieeaid  record  thereof;  reference  behig  thereto  had,  wiH 
more  fUly  appear;  and  your  petitioner  praya  leave  to  make  audi  reference,  if  it  ahaD  be 
neoeasaty  for  him  ao  to  do. 

Tour  petitioner  ftirther  ahowa  that  the  aaid  Jamea  Thompson  left  a  large  peraonal  estate, 
■mounting  to  more  tiban  ten  thousand  dollarB,  aa  by  the  inventory  thereof;  filed  by  the  aeid 
txecutor  hi  the  office  of  the  surrogate^  will,  rd^renee  being  thereunto  had,  fhlly  i^ypear;  and 
that  there  ia,  or  ahould  be,  a  large  amount  of  the  aaid  peraonal  property  reiaisining  in  tbe 
handa  of  tiie  aaid  executor,  after  paying  all  the  debts  of  the  said  testator,  and  diachaiging 
and  paying  all  the  speoiflo  and  general  legaoiee  bequeathed  by  hia  said  wiU. 

Tour  petitioner  further  shows  thai  he  baa  frequently,  since  tiie  expiration  of  dghteen 
montha  mmi  the  time  of  the  appointment  of  the  aaid  Philip  Thompson  as  sudi  executor 
afbresaid,  applied  to  him  for  an  aeoount  of  his  proceedings  in  tbe  discharge  of  his  said  trust, 
and  fbr  payment  dT  the  share  or  portion  of  the  personal  property  of  the  said  testator  due  to 
your  petidoner  under  such  bequest  afbresaid,  but  that  the  said  Philip  Thompson  has  heteto- 
fore  refbsed  to  render  such  account  or  to  make  such  payment. 

In  consideration  of  the  premises,  and  to  the  end  that  the  said  PfaHip  Thompeon,  executor 
as  aforesaid,  may  be  requinnl  to  pay  to  your  petitioner  the  amount  of  your  petitioner^a  aaid 
daim,  under  the  said  hit  will  and  testament  of  the  said  testator,  your  petitioner  praya  tliat 
an  order  may  be  granted  requiring  the  said  Philip  Thompson,  at  a  oertaln  short  day  to  be 
therein  specified,  personally  to  appear  in  this  court,  and  render  an  aoeount  of  hia  pmmedlnff 
as  such  executor  aforesaid,  and  that  such  farther  or  other  proceedings,  according  to  law,  and 
pursuant  to  the  practice  of  this  court,  may  be  thereon  had,  aa  may  be  requiato  to  enfbroa 
the  payment  of  your  petitioner's  claim  aforesaid,  and  aa  to  the  sunogato  shall  seem  just  and 
equitable.    And  your  petitioner  wiU  ever  pray,  ka. 

Dated  this  day  of  A.  D.  I860.  [The  woal  jurat] 


At,ftc.    (See  No,  Z.) 


No.  SS*    Pac«  490« 

ORDER  TO  ACCOUNT. 


Iir  THB  ILLrrBB  OF  THI  BgrATB  OV 

J  AXES  Thompson,  dxoeassd. 


( 


On  readhiff  and  filing  the  petition  of  William  Thompson,  of  the  city  of  New  York, 

ohflBt,  one  or  tbe  reslduaiy  legatees  under  tiie  last  will  and  testament  of  James  Thompeon, 


APPUOATIOK  TOB  FINAL  gSXTLBMENT  OF  ACCOUNT.  zlv 

late  of  the  ci^  of  New  Yotk^  deoeaeed;  it  is  ordared,  pimaant  to  the  prayer  of  the  said 
petition,  that  Philip  Thompson,  the  executor  of  the  last  wul  and  testament  of  the  said  James 
Thompson,  deceased,  personally  be  and  appear  before  the  surrogate  of  the  county  of  New 
York,  at  his  office  in  the  city  of  New  York,  on  the  day  of  next,  at  ten  o'clock 

in  the  forenoon  of  that  day,  and  render  an  account  of  his  prooeedings  as  such  executor  afore- 
said, or  show  oause  why  an  attachment  should  not  issue  against  ^^  E.  C.  W. 

OBDEB  FOB  A  CITATION  TO  AOCOUNT.    (See  page  491.) 

At,  Ac.    (See  No.  Z.) 

TUU.    (As  above.) 

On  readmg  and  filing  the  petition  of  WiUiam  Thompson,  of  the  dty  of  New  York,  mer- 
chant, one  of  the  residuary  legatees  under  the  last  will  and  testament  of  James  Thompson, 
late  of  the  dty  of  New  Yoik,  deoesMd,  it  is  ordered  that  a  citation  issue  to  Philip  Thomp- 
son, the  executor  of  the  said  last  will  and  testament^  requiring  him  personally  to  be  and 
appear  in  this  court,  on  the  day  of  next,  at  ten  o'clock  in  the  Ibrenoon  of  that 

day,Jthen  and  there  to  render  an  account  of  his  prooeedings  as  suoh  executor,  or  show  cause 
why  an  attachment  should  not  issue  against  him. 

CITATION  TO  ACCOUNT. 

The  pople  of  (he  ttate  of  Nmo  Tork,  by  (he  grace  of  Ood  free  and  intlq>endeatf  to  FhOip 
ThompaoUf  ike  eweoiOor  of  Ae  ftuiiotU  and  teeiameia  of  Jmmea  Thamgp&on,  late  of  ihe  eity  of 
New  Torkf  deceaeed,  send  greeting : 

You  are  hereby  cited  and  required  personally  to  be  and  appear  before  onr  surrogate  of  tike 
oounlj  of  New  York,  at  his  office  in  the  dty  of  New  Yoik,  on  the  day  of  next^ 

at  ten  o'clock  in  the  forenoon  of  that  day,  and  then  and  there  to  render  an  account  of  your 
proceedings  as  suoh  exeoutor,  or  show  cause  i^hy  an  attachment  should  not  issue  against 
yoo. 

In  testimony  whweo(  we  have  oansed  the  seal  of  offloe  of  oar  said  surrogate  to  be  hereunto 
affixed.    Witness,  Edward  0.  West^  surrogate  of  our  said  county,  at  the  surrogate's 
[seal]     office  in  the  dty  of  New  York,  the  day  of  in  the  year  one  thousand 

eight  hundred  and  fifty-       and  of  our  independence  the  eig^ty- 

Edwabd  C.  Wbst,  Surrogate. 


BTo.  64.    Pmce  501. 

EXBCUTOB'S  APPMCATION  FOB  FINAL  SBTTLBMBNT  OF  HIS  ACCOUNT. 

Ootmly  of  New  Torkj } 
Smrogaie^e  Cowi.    ) 

To  Edwabd  C.  West,  Surrogate  of  the  eoumiy  of  New  York: 

The  petition  of  Philip  Thompson,  of  the  dty  of  New  Yoric,  respectfully  showeth 

That  he  was  duly  qualified  and  appdnted  by  the  surrogate  of  the  oounty  of  New  York  as 
the  executor  of  the  last  will  and  testament  of  James  Thompson,  late  of  the  city  of  New  York, 
deoeased,  on  the  day  of  in  the  year  one  tiMrasand  eight  hundred  a&d  sixty- 

aad  that  eighteen  months  and  upwards  have  expired  since  such  appdntmenl 

Your  petitioner  fbither  shows  that,  in  and  by  his  said  last  will  and  testament^  the  said 
Jaones  Thompson  did  dispose  of  his  estate  as  fodlowB  [eetfBrthIhe  wiU,  or  so  muth  thereof  ae 
dkwte  the  diapoeition  of  the  permmal  property]^  as  by  thesidd  last  will  and  testament,  and  the 
probate  thereof,  now  in  the  possession  of  your  petitioDer,  or  by  the  record  of  the  same  in  the 
office  of  the  suirogate,  reference  being  thereunto  had,  will  fhlly  appear.  And  your  petitioner 
prajTS  leave  to  make  such  reference,  if  it  shall  be  necessary  for  him  so  to  do,  for  the  purpose 
of  a  settlement  of  his  accounts  as  such  executor  aforesaid.(tir) 

Your  petitioner  further  shows  that,  immediately  after  his  appointment  as  such  executor, 
he  entered  upon  the  duties  of  the  trust  thereofl  (*)  That  he  has  been  required  by  the  surro- 
gate to  render  an  account  ci  his  prooeedis^  as  such  executor,  and  that  he  desires  to  have 
his  said  account  finally  settled. 

Your  petitioner  therefore  applies  to  the  surrogate,  pursuant  to  the  statute  in  such  case 
made  and  provided,  fbr  a  dtation  requiring  the  ere^Ktors,  legatees  and  next  of  kin  of  the 
said  James  Thompson,  deceased,  to  appear  before  tiie  surrogate  on  some  day  therein  to  be 
specified,  and  to  attend  the  settlement  of  such  accounts.  And  your  petitioner  will  ever 
pray,  Ac.  P.  T. 

Dated  this        day  of  A.  D.  1861. 

(0)  The  object  of  this  part  of  the  petition  ie  stated  at  page  600,  anU,  and  mav  or  may  not  be  doomed  Im- 
p<nrtant.    It  may  oertaimy  be  omitted  where  the  estate  has  proTed  InsuBdent  for  the  payment  of  the  debts. 


zlri  APFKHinx. 

[If  there  hcu  dem  m  order  1o  aecMm^ proeeed  fnm,  As (*)  «*  fcHbtm-K  Aad  thai  he  ii 
pffeiwed  to  reader  *  fiiud  aoooimt  of  hia  prooeedlngt  m  waai  erecatae.  He  tlwniare  pr^s 
tiiftt  ft  citBtion  maj  krae  oat  of  aod  imder  the  eeel  oftiiis  ooort,  to  be  £ze^ 
Interested  in  the  estate  of  the  nid  James  Thompson,  dfceased,  requiiiug  them  to 
this  coort  on  a  certain  day  to  be  therein  speofied,  to  attend  the  final  settlement  of  the 
aoooonts  of  joor  petitiongr  as  sndi  execmor  atornsiid  And  jonr  petitiongr  win 
pnj,  *a  .  P.  T. 

Bated  this       d^of  lae  . 


No.  66.   Pace  MS. 

ORDEB  TOR  ISSUING  CITATION  TO  ATTEND  FINAL  gBTTLXHXHT. 

At»Ac    (See  No.  Z.) 

Iir  m  icATRE  or  tbe  aooouvtivo  or 
PHnjr  Thomfsov,  ab  szacimnt  or 

THE  LAST  WILL  AMD  TEBtAMMn  09 
>  JaJOB  THOMPSOV,  DMSASia 


On  reading  and  filing  the  petition  of  PfaOqi  Thompson,  tiie  ej>eeuloi  of  tbe  last  will  sad 
testament  of  James  Thompson,  late  of  the  city  of  New  Yorik,  deceased,  and  eighteen  BMBths 
having  expired  iinoe  the  time  of  the  appointment  d  the  said  execotor,  (*)  and  tbe  said 
PhiUp  Thompson  hsTing  been  required  to  render  an  aoooont  of  his  proceedingB  as  snch 
executor,  it  is  ordered,  porsoant  to  the  prsTsr  of  the  said  petition,  that  a  dtetioQ  issoe  re- 
quiring the  creditors,  legatees  and  next  of  .kin  of  the  said  Jamea  Thompson,  dgccaaed,  to 
appear  in  this  oonrt,  on  the        daj  of  next,  at  ten  o'dodr  in  the  forenoon  of  thsS 

daj,  then  and  there  to  attend  tibe  final  settiemant  of  the  aoooont  afivesaid. 

CITATION. 

The  people  of  the  eiale  ofKeio  York,  1o  the  creditar$y  legoieecaidmBAofhmofJmiee  Themftmt 
kUe  o/the  city  o/New  Tork^  deceoiedt  send  greeting: 

You  and  each  of  yon  are  hereby  dted  and  required  perBonally  to  be  and  appear  belbre 
our  surrogate  of  the  oounty  of  New  Yortc,  at  his  oflioe  in  the  city  of  New  York,  on  the 
day  of  next,  at  ten  o'clock  in  the  forenoon  of  that  day,  then  and  there  to  attend  the 

settlement  of  the  account  of  Philip  Thompson,  as  the  executor  of  the  lest  will  and  testa- 
ment of  the  said  James  Thompson,  decessed. 
In  testimony  whereof^  we  have  caused,  Ac. 

[l.  &]  Edwaxd  C.  Wnr,  SmrogtOL 

[If  (he  exectuior  render  h4$  aecomU  ioHhoiU  being  ordered  iodoeOfihe  order  for  iemtimg  fibs  cds- 
Uon  ioiU  be^  proceeding  from  Ihe  (*),  aefottows:]  It  is  ordered,  pursuant  to  the  prayer  of  the  said 
petition,  that  a  citation  issoe  to  all  pemns  interested  in  the  estate  of  the  said  Jsmes  Thoap> 
son,  deoeased,  requiring  them  to  appear  in  this  court  on  the       day  of  naxt^  at  ten 

o'clock  in  the  tbrenoon  of  that  day,  to  attend  the  final  settiemsnt  of  the  accounts  of  the  said 
Philip  Thompson  as  such  executor  sfofssaid. 


CITATION. 

[The  citation  in  the  last  ease  will  be  as  follows:] 

The  people  of  the  tiate  of  Now  Tork^  to  aUpereone  iniereeted  in  the  eaUtU  ofJonnee  Thomftomt 
Uxfe  of  (he  cHy  of  New  Torh^  deceaeedf  send  greeting: 

You  and  each  of  you  are  hereby  cited  and  required  petsonally  to  be  and  i^ypear  belbre 
our  surrogate  of  the  ooonty  of  New  York,  at  lus  oi&ce  in  the  city  of  New  York,  on  the 
day  of  next,  at  ten  o'clock  in  the  forenoon  of  that  day,  then  and  there  to  attend  the 

final  settlement  of  the  accounts  of  Philip  Thompson,  as  the  executor  of  the  last  will  and 
testament  of  the  said  James  Thompson,  deceased. 
In  testimony  whereof,  we  have  caused,  fta     * 

[u  &]  Bdwabd  0.  Wnr,  Swrrogaie, 


FORK  OP,  AND  OATH  TO,  ADIOHISTBATOB'S  ACCOUNT. 


zlvii 


Db. 


No*  66*    Paffea  496?  S09* 

FOBIC  OF  AN  ADMINISTEATOE'S  ACCOUNT. 
Tke  Estate  of  A.  B.,  deeeased,  irUettalef  in  aecomi  toith  C.  D.,  AdmwMraiorj  Ac       Cb. 


1880. 
Aug.  14. 

Oet.    S. 


w  <t 


Ifll 


1860. 
FelklS. 


u 


S«pt    8. 

"    20. 

18dl. 
Jan.  la 


Feb.    8. 


Ta  ouh  pftitf  sarroiEAte^s  Ibes,  on 
granting  admlnutratlon  and 
appoinUDg  appraisen 

To  cash  paid  for  adyertlaing  no- 
tloe  or  lale  of  ttook,  flztoNfli 
^.,  at  the  fiustory.  in  the  Son, 
Trlbnne,  and  Ooorier 

To  cash  paid  fbr  printlnff  and 
drcolating  fifty  handbUla  of 
the  tame  lale 

To  caah  paid  S.  F.,the  owner  of 
the  &ctoi7  kept  by  the  intea- 
tate,  balance  of  two  quarters* 
rent^  doe  at  the  time  adminis- 
tration was  granted,  with  in- 
terest  

To  cash  paid,  Surrogate's  Ibe  on 
order  to  adyertlse 

To  cash  paid  Syening  Post  and 
Ouorier  newspapers,  for  adyer> 
tlslng  notice  to  creditors  to  ex- 
hibit their  claims 

To  cash  paid  sorrogate's  Use  for 
certificate 

To  cash  paid  8.  H.  on  account  of 
hJs  claim 

To  cash  paid  Mrs.  A.  0.,  ezeon- 
trix,  Ac,  of  F.  0..  deceased,  on 
aoconnt  of  debt  dne  b/  the  in- 
testate to  the  estate  of  the  said 
F.  G.,  deceased 

To  cash  paid  J.  H.,  attorney,  Aa, 
for  services,  adyioe,  costo,  to. 

To  balance  to  new  accoont 


$1113 

4» 

160 

875  08 

86 

1100 

60 

82  16 

875  00 

95  18 
480  80 

$1,26«88 

1860. 
Oct.    8.  By  cash,  net  proceeds  of  sale  of 
flztores,  stock,  dec.,  at  the  iho- 
tory $64847 

"    It.  By  cash  reoeiyed  Ibr  sales  from 

fitotory 8108 

u  •  M  By  cssh  recdred  from  O.  P.,  his 

accoont  in  ftill T  00 

**      **  Bycash,  proceeds  of  sale  of  horse        66  00 
Dec  80.  By  cssh  receiyed  from  H.  B.,  his 
accoont  in  fbll,  by  the  hands 
of  J.  H.,  attorney,  te 18  88 


I860. 
liar.  80.  By  cash  reoelyed  firom  P.  D., 
lodgment  against  him.  with 
interest,  by  toe  hands  of  J.  H. 


186  40 


1861. 


Feb. 


18.  By  cash  left  on  deposit  by  intes- 
tate. In  the  Greenwicn  Sayings 

Bank $480  90 

By  interest  on  ditto  to 

1st  Janoary,  1869....  10  97 
By  ditto  to  1st  Joly . ...  11  25 
By  ditto  to  lat  Jan.  1861     11  65 


478  67 


$1,856  88 


Feb.  16.  By  balance  brooght  down,  am't 
now  on  hand,  sobject  to  the 
purment  of  expenses  and  ad- 
ministrator's coDunissions,  and 
to  dlstribotlon $460  80 

The  following  claims  exist  against  the  estate  of  the  said  intestate: 

[Oive  a  list,  with  the  particuiart  of  the  ckUma.'] 


em  4969  510. 


No,  67, 

OATH  TO  ACCOUNT. 

Ckntnfy  ofKew  Tork^  ss:  James  Hill,  of  the  city  of  New  York,  being  duly  swom,  doth 
depose  and  say  that  he  is  the  administrator  of  all  and  singular  the  goods,  chattels  and  cred- 
its of  Henry  Lee,  late  of  tiie  city  of  New  York,  deceased,  intestate,  and  that  the  annexed 
account  is  in  all  respects  just  and  true ;  that  the  same,  according  to  the  best  of  his  knowl- 
edge, information  and  belief  contains  a  full  and  true  account  of  all  his  receipts  and  disburse- 
ments on  account  of  the  estate  of  the  said  deceased,  and  of  all  sums  of  money  and  property 
belonging  to  the  estate  of  the  said  deceased,  which  have  oome  into  his  hands  as  such  admin- 
istrator, or  which  have  been  received  by  any  other  person,  by  his  order  or  authority,  for  his 
use ;  and  that  he  doth  not  know  of  any  error  or  omission  in  the  said  account^  to  the  prefu- 
dioe  of  any  of  the  parties  interested  in  the  estate  of  the  said  deceased. 

This  deponent  further  says  that  the  sums  under  twenty  dollars,  chaiged  in  the  said  ac- 
coxmt,  for  which  no  vouchers  or  other  evidences  of  payment  are  hereto  annexed,  or  for  which 
he  may  not  be  able  to  produce  vouchers  or  other  evidenoee  of  payment^  have  actually  been 
paid  and  disbursed  by  him  as  charged.  Jamss  Hill. 

Sworn  this      day  of        ,  A.  D.  ) 
1861,  before  me,  ) 

Bdwaed  C.  West,  SurrogcUe, 


zlyiii  JkXVBSfDJJL 

No*  68.  Pmfe  496f  n«te  <o)  ;  •!«•  pare  500. 

ACCOUNT  EEin)BEBD  BY  AN  BXECtTTOB  OR  ADIONISTRATOB  ON  A  FINAL 

SBTCLBICBNT. 

County  of  New  York,  f 


Is  THB  MJLTTEB  OF  TEDS  ▲OOOUSTHrO  OT 

Jambs  Hill,  as  tbm  bxboutob  or 

THS  LABt  WILL  AND  TB8TAMX1T  OT 
HSNBT  LhK,  lymOEABED, 


Aceotuii  ef  TPCOodiwiFf . 


To  Vu  Surrogate  of  ifie  County  of  New  Torh : 

I,  James  Hill,  of  the  oity  of  Nov  York,  do  render  the  feUowing  aocooAt  of  my  praoeodrngs 
as  administrator  of  Hemy  Lee,  deceased,  forjkidl setUaneiU  tmdaBowanee: 

On  the       day  of  in  the  year  1869,  letters  testamentary  of  the  last  wSi  and  testa- 

ment of  Henry  Lee,  late  of  the  city  of  New  Yoik,  deceased,  were  iasned  to  me.    On  the 
day  of  A  D.  1859, 1  caused  an  inventory  of  the  personal  estate  of  the  deceased  to  he 

filed  in  this  office,  which  personal  estate  therein  set  foith  amoonts  by  aj^raiaementi  by  the 
appraisers  duly  appointed,  to  $ 

Slihedule  A,  hereto  annexed,  contains  a  statement  of  all  the  property  contained  in  said  in- 
ventory, sold  by  me  at  public  or  private  sale^  with  the  prices  and  manner  of  sale ;  which 
sales  were  fiurly  made  by  me^  at  the  best  prices  that  could  then  be  had,  with  doe  diligi^nce, 
as  I  then  believed.  It  also  contains  a  statement  of  all  the  debts  due  the  said  estate  md 
mentioned  in  said  inventory,  which  hAve  been  collected,  and  also  of  all  interest  for  moneys 
received  by  me  for  which  I  am  legally  aocountablsu 

Schedule  j9,  hereto  annexed,  contains  a  statement  of  aU  debts  in  said  inventory  mentioned, 
not  collected  or  collectable  by  me,  together  with  the  reasons  why  the  same  have  not  been 
collected  and  are  not  collectable ;  and  also  a  statement  of  the  articles  of  penonal  property 
mentioned  in  sfud  Inventoiy  unsold,  and  the  reasons  of  the  same  being  unsold,  and  their 
appraised  value ;  and  also  a  statement  of  all  property  mentioned  therein  lost  by  aocidesEl^ 
without  any  willhl  defiralt  or  ne^igence,  the  cause  of  its  loss,  and  appraised  value.  No  other 
assets  than  those  in  said  inventory,  or  herein  set  forth,  have  come  to  my  possession  or 
knowledge,  and  all  the  increase  or  decrease  in  the  value  of  any  assets  of  said  deceased  is 
allowed  or  charged  in  said  Schedules  A  and  B. 

Schedule  C7,  hereto  annexed,  contiuns  a  statement  of  all  moneys  pud  by  me  for  funeral 
and  other  neoessaiy  expenses  for  said  estate,  together  with  the  reasons  and  object  of  soch 
expenditure. 

On  or  about  the       day  of  in  the  year  1860, 1  caused  a  notice  for  claimants  to  pre- 

sent their  claims  against  the  said  estate  to  me  within  the  period  fixed  by  law,  and  at  a  cer- 
tain place  therein  specified,  to  be  published  in  two  newspapers,  according  to  law,  for  six 
months,  pursuant  to  an  order  of  the  surrogate  of  the  county  of  New  York ;  to  whidi  order, 
notice  and  due  proof  of  publication,  herewith  filed,  I  refer  as  part  of  this  aooount 

Schedule  i>,  hereto  annexed,  contains  a  statement  of  all  the  claims  of  creditors  presented 
to  and  allowed  by  me,  or  disputed  by  me,  and  for  which  a  judgment  or  decree  has  been 
rendered  against  me,  together  with  the  names  of  the  claimants,  the  general  nature  of  the 
daim,  its  amount  and  the  time  of  the  rendition  of  the  judgment ;  it  also  contains  a  statesMot 
of  all  moneys  paid  by  me  to  the  creditors  <^  the  deceased,  and  then:  zuunes  and  the  time  of 
such  payment 

Schedule  E^  hereto  annexed,  contains  a  statement  of  all  moneys  paid  to  the  legatee^ 
widow  or  next  of  kin  of  the  deceased. 

Schedule  F^  hereto  annexed,  contains  the  names  of  all  persons  entitled,  as  widow,  legates 
or  next  of  kin  of  the  deceased,  to  a  share  of  his  estate,  with  their  pUces  of  residence,  degits 
of  relationship,  and  a  statement  of  which  of  them  are  minors,  and  whether  they  have  a^y 
general  guardian,  and  if  so^  their  names  and  piaoesof  rssidenoev  tothebeetof  myknowledg*^ 
information  and  belietl  » 

Sehitdule  0^  hereto  annexed,  contains  a  statement  of  all  other  fhcts  affecting  my  admiiiii> 
tntion  of  said  estate,  my  rights,  and  those  of  others  mterested  therein. 

1  charge  myself-^ 

Amount  of  inventory $ 

*^  increase,  as  shown  by  Exhibit  A 


BNTET  OF  ISSUING  SUBPCENA  ON  ACCOUNTINa.  tIit 

I  credit  my  self- 
Amount  of  loss  on  sales,  as  per  Schedule  B $ 

"  debts  not  collected,  as  per  do 

"  Schedule  0 

"  Schedule  D 

•*  Schedule  B 

•  Leaving  a*haiance  of, $ 

to  be  distributed  to  those  entitled  thereto,  subject  to  the  deductions  of  the  amount  of  my 
commissions,  and  the  expenses  of  this  accounting.  The  said  schedules,  whidi  are  seyerally 
signed  by  me,  are  part  of  this  account 

Surrogate^  a  Court — County  of  New  York, 


In  ths  matter  of  thk  AOcoxumNG  of 
,  OF -, 

DECEASED. 


Ciiy  and  county  of  New  Tork,  ss :  I,  James  Hill,  of  the  city  of  New  York,  being  duly 
sworn,  say  that  the  charges  made  in  the  foregoing  account  of  proceedings  and  schedules  an- 
nexed,  for  moneys  paid  by  me  to  creditors,  legatees  and  next  of  kin,  and  for  necessary  ex- 
penses, are  correct ;  that  I  have  been  charged  therein  all  the  interest  for  moneys  received 
by  me  and  embraced  in  said  account  for  which  I  am  legally  accountable ;  that  the  moneys 
stated  in  said  account  as  collected  were  all  that  were  collectable,  according  to  the  best  of 
my  knowledge,  in  formation  and  belief,  on  the  debts  stated  in  such  account,  at  the  time  of 
the  settlement  thereof;  that  the  allowances  in  said  account  for  the  decrease  in  the  value  of 
any  assets,  and  the  charges  therein  for  the  increase  in  such  value,  are  correctly  made ;  and 
that  I  do  not  know  of  any  error  in  said  account,  or  anything  omitted  therefrom,  which  may 
in  anywise  prejudice  the  rights  of  any  party  interested  in  said  estate.  And  deponent  ftir- 
ther  saith  that  the  sums  under  twenty  dpllars  charged  in  the  said  account,  for  which  no 
vouchers  or  oiher  evidences  of  payment  are  produced,  or  for  which  I  may  not  be  able  to 
produce  vouchers  or  other  evidences  of  payment,  have  actually  been  paid  and  disbursed  by 
him  as  charged.  Jahes  TTtt.t^ 

Sworn  this        day  of 
186  ,  before  me, 


■f 


No.  69*    PafT^  AIS* 

ENTRY  OP  ISSUING  SUBP(ENA  ON  AN  AOCJOUNTING. 

At,  Ac    (See  No,  3.) 

mu,    (See  No.  68.) 

William  Thompson,  the  petitioner  herein,  having  applied  for  a  subpoena  to  be  directed  to 
Samuel  Reynolds  and  James  Clark,  as  witnesses  on  his  part  herein,  it  is  ordered  that  a  sub- 
poena issue  accordingly,  returnable  the  day  of  .  instant,  at  ten  o'clock  in  the 
forenoon. 

SUBPOENA. 

[Ibllow  No,  9,  except  Oiat,  in  ihe  place  <f  ''  in  the  matter  of  proving,"  &a,  insert  in  the 
matter  of  the  accounting  of  Philip  Thompson  as  the  executor  of  the  last  will  and  testament 
of  James  Thompson,  late  of  the  city  of  New  York,  deceased] 


No.  TO.  P«g«  517. 

ORDER  OP  REFERENCE  TO  AN  AUDITOR. 
At,  Ac.    {See  No.  3.) 

me,    {See  No,  68.) « 

Philip  Thompson,  the  executor  of  the  last  win  and  testament  of  James  Thompson,  late  of 
the  city  of  New  York,  deceased,  having  rendered  his  account  of  his  proceedings  as  audi 
executor,  it  is  ordered  that  the  said  account  be  referred  to  William  Talmadge,  of  the  city  of 
New  York,  counsellor  at  law,  as  auditor,  to  examine  and  report  thereon. 

It  is  fhrther  ordered  that  the  first  hearing  of  this  matter  before  the  said  auditor  take 
place  at  his  office.  No.    Wall  street,  in  the  city  of  New  York,  on  the        day  of  in- 

stant, at  ten  o^dock  in  the  forenoon  of  that  day,  and  that  the  said  auditor  bring  in  his  report 

51 


1 


M«.  TU    ravB  SIT 

fOBM  OP  AS  AUDHOKB 


Aoowjrmg  or  J. 


l^tfaa  MibacfaMr,  n  miitor  appointed  bj  tfao  aonogite  cfjte  olf  of  Bev  Tok  ts 
the  •ceoonte  of  J,  W,  a^  MliHJiiiUftiirqf  the  cfti 
leport  tbcreoiiy  do  berabjr  iMpectfidlT^  nport  thai  I  liave 
hare  beeo  attended  ^on  said  rrMrinatinn  Irf  the  an 
widovof  llie  fliad  deceaaed,  and  hylf.CF^tbe  gaudbami 
of  flie  aaid  deeeaaed,  and  bj  T.  P.  Bl,  on  tbe  part  of  Ae 
creditor;  that  the  aooonnta  of  tibe  nid  admnnatntot;,' 
the  foOowiDg  exoepcioni^  that  ii  to  wtj: 
h  That  the  dahn  made  hf  A.  CL,  executriz,  and  X  Ll,  azacntor  of  F.  d, 

hare  been  allowed  bj  the  aaid  adndniatntor  at  $€96  29.  inateMl  of  $701  48l 
%  Ibat  from  the  bin  of  particiilara  of  tibe  item  of  ^5  13,  charged  hi  aaid 

aoooont  for  cash  paid  J.  H^  attoraej,  Ac.  (which  bill  of  parlieaian  ■  anneiwd  to  tki 

■aid  adnnniatntor's  aoooont  and  marked  G.\  there  ahoold  be  dedoeted  the  aom  of  |S» 

the  aeoond  item  in  aaid  bill,  which  ooght  to  be  paid  bjr  the  adminifltnlor  pctannally, 

and  not  charged  to  the  eitate.    And  I  tSao  snbmit  tbe  propriefj  of  the  laat  charge  fa 

aaid  bin  of  particdlan^  for  the  earn  al  ten  doflara,  to  tfie  dednon  of  tbe  aorrogate,  d» 

aame  being  for  senrioea  tendered  in  hia  ooiu%  and  to  be  allowed  or  dimllowvd  aooocd- 

ing  to  whaAerer  mle  the  aorrogate  adopts  in  each  caaeeb  I  wHl  onlj  remaik  that  I  de 

not  consider  the  diarge  mueaaonaMe  in  amoont  Ibr  the  aenioea  rendered.    It  i^  how- 

erer,  oUected  to  bf  the  widow  and  the  goardian  Ibr  the  duldren. 

I  do  abo  nirther  report  that^  from  the  teatimooj  taken  beibie  me,  it  appears  that  tiie  sad 

administrator  haa  need  due  diligence  in  endeavoring  to  collect  the  debts  doe  to  the  catata^ 

and  tiiat  he  has  collected  all  of  the  aame  tiiat  were  ooBectabla 

I  ftirther  report  that  the  ibUowing  are  just  daims  against  the  aidd  estate^  with  tbe  ezeap- 
tion  that  the  adfflfaiistiator  haa  paid,  M  abited  hi  hia  aoeoott^  to  S.  R,  $21  M,  and  to  Mb. 
A  0^  execotriz,  Ac,  of  F.  G^  deeeaaed,  $3t6,  whidi  amoonta  are  to  be  aererally  dednelri 
from  their  respectiTe  distribotiTe  sharea  of  said  eststa^  that  ia  to  say: 

0.  A  A,   22d  Jmie,  1858 $100  00 

F.  AK.,   0th  September,  1859 130 

C.  S.  Q^  27th  Norembei^   1869 60  16 

L  P.  a,     tthFebmsiy,     1869 46  81 

a  H.  &,  Slst  Joly,  1860. 63  16 

H.  C,  ezecatrix  of  F.  0.,  deoeased,  January  8,  1860 690  29 

There  is  also  a  salt  now  pending  in  the  Superior  Court  of  the  dty  of  New  York;  broq^ 
by  said  administrator  against  H.  L.,  a  debtor  ct  said  estate,  who  defends  said  aoit  on  the 
ground  that  he  paid  the  demand  to  the  widow  of  the  deceased  before  ttie  i^jpolBtmsBttf 
the  said  administrator. 

And  also,  that  the  charges  in  said  account  of  the  said  administrator,  for  moneys  paidfr 
neoessaiy  ezpoDsea,  not  hereinbefore  particularly  referred  to^  are  correct,  and  also  that  thi 
flztures,  stock,  Ac,  at  tbe  liactoiy  belonging  to  the  said  estate,  were  aold  in  the  aaoal  bisb- 
ner  at  public  auction,  and  that  the  ord&ary  means  by  adyeitising,  Aa,  and  due  diUgenM 
and  prudence  were  used  in  obtaiolng  a  just  price  for  tiie  same. 

I  do  hereby  further  report  that  the  whole  amount  of  the  assets  whioh  hare  oome  to  *• 
hands  of  tbe  said  administrator  is  $1,294  57 ;  that  the  amount  o(  the  administrator^  em- 
missions  ia  $57  36 ;  that  the  amount  which  I  hare  allowed  as  properly  paid  Ibr  nuiiawiy 
expenses  is  $404  08,  leaving  a  balance  applicable  to  the  payment  of  debts  and  the  ex- 
penses of  this  aocounting,  and  any  other  necessary  expenses  that  may  yet.be  incurred,  cf 
$833  13,  which  may  be  further  reduced  if  the  item  of  ton  dollars,  aboYe  submitted  to  thi 
Judgment  of  the  surrogate,  should  be  allowed  by  him. 

And  1  ftirther  report  that  all  the  claims  presented  against  the  estate  and  allowed 
amount  to  $953  42,  of  which  a  portion  has  been  paid,  as  alwve  stated. 
All  which  is  respectfully  submitted.  J.  W.  W. 

Ksw  Tofl^  1861. 


BECBEEd  ON  ACCOUNTING.  H 

ICo*  T8«   Paffe  510. 

EZEOUTOR'S  GLAIH  AND  OATH. 

[State  tlie  particulars  of  tbe  dalxn;  if  it  be  on  an  aooount,  the  daAis  and  items  on  boitli 
the  debit  and  credit  aide  must  be  given;  if  it  be  on  a  note  or  other  seoarity,  a  copy  of  the 
same,  with  any  indorsements,  may  be  given ;  or  the  date,  tlie  sum  originaUj  payable,  the 
terms  of  payment,  and  the  payments  which  may  have  been  saade^  must  be  set  forth.]  The 
following  oath  is  to  be  annexed: 

Oounii/  of  New  York,  88 :  Philip  Thompson,  of  the  dty  of  New  Tork,  being  duly  sworn, 
doth  depose  and  say  that  the  foregoing  claim  against  James  Thompson,  late  of  the  dty 
of  New  York,  deceased,  is  in  all  respects  jnst  and  true ;  and  that  the  sum  of 
dollars  and  oents  is  now  jnstly  dae  to  this  deponent  thereon,  after  allowing  all  pay- 

ments and  all  proper  discounts  and  off-sets  against  the  ssme.  Philip  TBOicreov. 

Bwom  this       day  of  A.  D.  ) 

1861,  before  me,  X 

EirvriSD  C.  w  AST,  Surroffoie. 


.If0»  7A«  Paffe  6B9m 

EXECUTOR'S  RENUNCIATION  OF  A  PROVISION  MADE  BT  THE  WILL  FOR 

SPBCmO  COMPENSATION. 

7h  aU  whom  U  may  ooneem :  Whereas  James  Thompson,  late  of  the  dtj  of  New  York, 
deceased,  in  and  by  his  last  will  and  testament,  did  give  and  beqaealh  to  Philip  Thompson, 
his  executor  therein  named,  the  sum  of  two  hundied  and  fiffy  doUais  for  specifie  compen- 
sation for  his  services  as  sudi  executor:  Now  know  ye,  that  I,  the  said  Philip  Thompsoii, 
executor  as  aforesaid,  divers  good  and  sufficient  causes  me  thereunto  moving,  do  hereby  re- 
nounce ail  right  and  claim  to  the  said  specific  legacy. 

Witness  my  hand,  this       day  of  in  the  year  one  thousand  ei^^t  hundred  and  siz^ 

«B&  Pflmup  Thoxfsoii. 


Ko*  T4.   FaffM  57ft,  ft7«9  ftTT* 

FINAL  DECREES  AND  DECREES  FOR  DISTRIBUTION. 


IV  CHB  ICATTBB  01*  THX  flVAL  SBTTLXiaNT  OF 
THE  AOOOUHM  OF  0.  D.,  ABmonBOLLTOB  Of 
TBS  000D8,  &a,  OF  A.  B.,  BWAASB). 


C.  D.,  the  admmistrator  of  all  and  singular  the  goods,  chattels  ad  credits  of  A.  B.,  late  of 

the  dty  of  New  Yoik,  deceased,  intestate,  having  heretofore  duly  rendered  his  account  of 
his  proceedings  as  such  admimstrator,  and  a  dtation  having  been  tbsieupoii  duly  issued, 
pursuant  to  the  statute,  to  all  persons  interested  in  the  estate  of  the  said  deceased,  and  on 
the  return  of  tiie  said  dtation,  on  the  day  of  Isst  past,  B.  A.,  of  the  firm  of  0. 

ft  A.,  and  F.  A.  R.,  creditors  of  the  said  intestate,  having  didy  appesred  in  person,  and  W. 
C.  F.  having  been  duly  appomted  by  the  surrogate,  the  special  guardian  of  the  children  and 
next  of  kin  of  the  said  intestate  for  the  sole  purpose  of  appearing  for  them  and  taking  oare 
of  their  hiterests  upon  the  settlement  of  the  accounts  aforesaid,  tine  said  children  and  next 
of  kin  being  minors,  and  the  said  special  guardian  having  duly  appeared  in  behalf  of  the 
said  minors,  and  the  said  matter  having  been  duly  a^joumed  ^m  day  to  day,  and  the  said 
administrator  having  filed  Us  supplemental  and  explanatory  account,  and  A.  E.  B.,  the 
widow  of  the  said  intestate,  having  appeared  and  disputed  the  said  accounts,  and  A.  C,  the 
Qxecutrix  of  the  last  will  and  testament  of  F.  C,  deceased,  a  creditor  of  the  said  A.  B.,  de* 
ceased,  having  appeared«by  T.  P.  B.,  her  proctor  and  counsel,  and  the  said  accounts  having 
been  duly  referred  to  I.  W.,  Esquire,  as  auditor,  and  the  said  auditor  having  returned  and 
fllsd  his  report  thereon,  which  is  dated  the  ninth  day  of  April,  instant,  and  which  said  report 
has  been  duly  confirmed,  and  the  charge  of  ten  dollars,  the  allowance  of  which  is  thereby 
submitted  to  the  judgment  of  the  surrogate,  having  been  disiUlowed,  and  the  said  matter 
having  been  duly  adyoumed  to  this  day,  and  on  motion  of  I.  H.,  of  counsel  for  the  nid 
admiiustrator,  it  is  ordered,  acUudged  and  decreed,  and  the  surrogate,  by  virtue  of  the  power 
and  authority  in  him  vested,  doth  order,  adjudge,  and  decree  that  the  said  accounts  of  the 
said  administrator,  as  eoiTected  and  aUowed  by  the  said  auditor,  aooording  to  his  said  report^ 


m 

aod  ater  dimlloirmg  the  aud  dbMrge  of  toi  doGan.  be.  and  tbe  Hne  xe  ImUii  CbiSj 

aett:^  and  allowed. 
The  fMlowiDg  ia  a  miuiumj  ataleiBent  of  tlie  and  aojouuto  aa  8ec:>d  a=d  all-rmd,  cade 

and  recc/rded,  paraoant  to  the  stamte  in  aoch  caae  made  and  prorkkd.  that  a  to  mj : 

The  total  amount  oTtlie  aaseta  which  hare  oome  into  the  hands  cf  the 
fiaid  adminiaCrator,  inclading  ptoeeeda  of  sale  of  the  goods,  ftcu  of 
the  inteatate,  and  aU  debta  which  were  o^lecCable,  is  one  thoaaand 
two  hundred  and  ninecj-ioar  dollan  and  fiftj-fleren  eenta $^2^  5T 

The  total  amount  of  the  cfaaigee  for  neceasary  expeoaea  aa  aDowed.  is 

four  bandied  and  four  dollaun  and  eight  oenta $i04  08 

The  commiaaiona  of  the  aajd  adminiatrator  amoont  to  fiftj-aeTen  di^laa 
and  thirtj-aix  oentL 57  36 

$461  44     $4€1  44 

Learing  ft  balance  to  pay  the  coata  and  expenaea  of  theaeprooeedinyi, 
and  for  the  porpoaea  of  diatribntion,  of  eight  himdrBd  and  thxrtj- 
three  ddJara  and  thirteen  cents 833  13 

The  said  adminiatrator  haa  paid,  on  aoooont  of  the  debt  doe  bj  the  in- 
tesute  to  the  exeeatriz,  Ac,  of  F.  C,  deceaaed,  the  aom  of  three 
hundred  and  serentj-fiTe  doUaia. 37S  00 

On  account  of  debt  doe  to  £L  H.,  the  sum  of  twentj-two  doDaia  and 
fiftj  cents 23  50 

$397  50     $397  M 


$100  0« 

7  38 

50  15 

45  87 

53  75 

€96  29 

$953  43 

a  balance  in  the  hands  of  the  said  administrator  of  four  hun- 
dred and  thirtj-fire  dollars  and  sixt^-three  oenta 

The  daima  against  the  estate  of  the  aaid  A.  B.,  deceased,  and  for  whidi 
the  aaseta  which  came  to  the  hands  of  the  said  administrator  wefe 
liable,  aa  settled  and  allowed  aa  aforesaid,  were  as  faUowa,  that  ia 
to  say: 

CkJL 32d  June^     1858 

F.A.K. ethSept,    1859 

C.  E.  Q 27th  NoT^    1859 

J.P.a 7thJ?eb^     1859 

&H.  8 3l8t  July,     1860 

i.  0^  execatrix,  kc,  of  F.  C^  deceased,  8th  Jan'y,  1860 


Of  which  hare  been  paid  on  aoooont  of  the  said  claims  of  A.  G^  exec- 
utrix, ftc,,  and  8.  H.  S.,  aa  abore  set  forth,  the  sum  of. $397  50 

And  it  appearing  that  there  is  still  pending  and  undetermined  a  suit,  brought  by  the  aud 
administrator  in  the  Superior  Court  of  the  city  of  New  York,  against  H.  L.,  to  recoTer  a 
debt  due  by  the  said  H.  L.  to  the  said  inteatatOi  and  the  demand  in  controversy  in  which 
said  suit,  if  recoTered  and  collected  by  the  sud  administrator,  will  be  assets  in  his  hands 
applicable  to  the  purposes  of  his  administration :  It  is  ordered  that  all  fturther  proceedings 
In  this  matter  be  stayed  until  the  determination  of  the  said  suit,  and  that  the  said  matter 
stand  adjourned  until  the  day  of  next,  at  ten  o'clock  in  the  forenoon. 

And  it  is  fUrther  ordered  that  the  said  administrator,  out  of  the  said  balance  of  mooeja 
so  as  aforesaid  remainmg  in  his  handA,  pay  to  the  auditor  aforesaid  the  sum  of  six  ddUacs 
and  fifty  oeots,  allowed  to  him  for  compensation  for  his  senrices  in  this  matter ;  and  tfaai^ 
out  of  the  said  moneys,  he  also  pay  the  surrogate's  fees  and  chaiges  upon  this  proceedings 
amounting  to  the  sum  of  ten  dollars  and  forty-fl^e  cents ;  and  also  that  he  retain,  out  of 
the  stud  balanoe  of  moneys,  the  sum  of  eight  dollars  and  forty-five  cents,  allowed  lor 
necessary  and  legpeJ  expenses  incurred  in  conducting  the  said  proceeding. 


DECRKE  FOR  DISTRIBUTION.  liu 


DECREE  FOR  DISTRIBUTION. 
At,  Ac.    {See  No.  3.) 

In  thb  matter  of  the  final  settlement  of 
the  accounts  of  c.  d.,  administrator 
of  the  goods,  &0.,  of  a.  b.,  deceased. 

The  accounts  of  0.  D.,  administrator  of  all  and  singalar  the  goods,  chattels  and  credits  of 
A.  B.,  late  of  the  citj  of  New  York,  deceased,  having  been  duly  settled  and  allowed  by  the 
decree  mad^in  this  matter  on  the  eighteenth  day  of  April  last  past;  and  the  said  matter 
haying  been  duly  adjourned  until  this  day ;  and  the  said  administrator  haying  appeared  in 
person,  and  by  J.  H.,  his  counsel,  and  £.  B.,  the  widow  of  the  said  deceased,  W.  C.  F.,  the 
special  guardian  of  the  children  of  the  said  deceased,  minors,  and  B.  A.,  creditor  of  the  said 
deceased,  haying  appeared  in  person,  and  A.  0.,  the  executrix,  &c.,  of  F.  0.,  deceased,  a 
creditor  of  the  said  deceased,  haying  appeared  by  I.  E.  P.,  her  proctor:  And  it  appearing 
that  the  suit  mentioned  in  the  said  decree  brought  by  the  said  administrator  in  the  Superior 
Court  of  the  city  of  New  York,  against  H.  L.,  has  been  terminated  in  favor  of  the  defendant 
therein,  and  the  said  administrator  having  rendered  a  fUrther  account,  and  the  same  having 
been  referred  to  J.  W.,  Esquire,  as  auditor,  and  the  said  auditor  having  made  his  report : 
And  it  appearing  from  the  said  account  and  report  that  the  said  administrator  has  received 
the  sum  often  dollars  and  twenty-six  cents,  for  interest  on  the  sum  of  four  hundred  and  ten 
dollars  and  twenty-three  cents,  remaining  in  his  hands  as  such  administrator  at  the  time  of 
the  said  decree,  making  the  whole  sum  belonging  to  the  estate  of  the  deceased,  for  which 
the  said  administrator  is  now  accountable,  four  hundred  and  twenty  dollars  and  forty-nine 
cents ;  and  that  he  has  paid  under  the  order  of  the  said  Superior  Court,  the  referees'  bill  of 
fees  in  the  said  suit  above  mentioned,  amounting  to  twenty-five  dollars  and  seventy-four 
cents ;  and,  also,  the  plaintiffs  attorney's  taxed  bill  of  costs  in  the  said  suit,  amounting  to 
one  hundred  and  forty-one  dollars  and  seventeen  cents,  leaving  a  balance  now  in  the  hands 
of  said  administrator,  belonging  to  the  estate  of  the  said  A.  B.,  deceased,  of  two  hundred  and 
fifty-three  dollars  and  fifty-eight  cents.  On  motion  of  J.  H.,  of  counsel  for  the  stud  adminis- 
trator, it  is  ordered,  adjudged  and  decreed,  and  the  surrogate,  by  virtue  of  the  power  in  him 
vested,  doth  or^r,  adjudge  and  decree  that  the  said  report  be  confirmed,  and  that  the  said 
account  be,  and  the  same  is  hereby  finally  settled  and  allowed. 

And  it  is  further  ordered  that  the  said  administrator,  out  of  the  said  sum  so  remaining  in 
his  hands,  pay  to  the  auditor  aforesaid,  for  compensation  for  his  services  in  this  matter,  the* 
sum  of  two  dollars;  and  also  that  he  pay  the  surrogate's  fees  on  this  proceeding,  amounting 
to  four  dollars  and  eighty-one  cents,  and  that  he  pay  and  distribute  the  balance  of  the  said 
sum,  amdmting  to  two  hundred  and  forty-six  dollars  and  seventy-seven  cents,  to  and  among 
the  creditors  of  the  said  deceased  named  in  the  said  above  mentioned  decree  proportionably, 
according  to  the  amounts  due  on  their  respective  claims,  as  stated  and  establiiBhed  in  and  by 
the  said  decree. 

The  whole  amount  of  the  assets  of  the  said  estate  which  came  into  the 
hands  of  the  said  administrator,  applicable  to  the  payment  of  the  fees 
and  expenses  of  these  proceedings,  and  for  the  purpose  of  distribu- 
tion, as  established  by  the  said  above  mentioned  decree,  was $833  13 

To  which  is  to  be  added  interest  included  in  the  account  this  day  filed,  10  26 

From  which  is  to  be  deducted  the  fees  and  expenses  directed  to  be  paid 
and  allowed  by  the  said  above  mentioned  decree $  26  40 

Referee's  bill  and  costs  as  taxed  in  suit  agunst  H.  L.,  as  stated  in  ac« 
countfiled  this  day 166  91 

Fees  and  expenses  on  present  proceedings 6  81 

Leaving  a  balance  applicable  to  the  payment  of  the  debts  of  the  de- 
ceased of  six  hundred  and  forty-four  dollars  and  twenty-seven  cents    644  2*1 

$843  39       $843  39 


The  amount  paid  on  account  of  debts,  as  stated  in  the  said  above  men- 
tioned decree,  is  $397  50,  leaving  th'e  balance  now  distributable,  as 
above  stated $246  77 


It  is  therefore  ordered  that  the  said  administrator  pay  to  the  persons  named  m  the  first 


y 


liT 

ooloffliiof  the  fbDairiiig  firt»  cndifton  of  the  arid  iiiltmtilix  tfio 

fpeetiye  names  in  the  third  oofammorthenid  Ust,  thai  is  to  ssj,  that  he  p^to 

C.  it  iu  on  their  daim  of $1M  M  $ST  St 

F.  A.K.onhiadaanof. 1  36  4  9t 

C.  £.  Q.onhia  daimof. M  IS  33  8S 

L  P.  8.  on  his  claim  of 45  8T  30  99 

a  H.&  on  his  daimof, S3  tS 

Whereof  the  said  administrator  has  ahwidy  paid  the  somcfjgl  SO  13  81 

JL  C^  execDtrix,  Ac^  of  F.  C^  deonsed,  on  her  el«m  of. €90  19 

Whereof  the  asid  administrator  has  aksady  paid  the  anm  of  $31S  IS  S3 

$140  Tt 

The  said  sums  bsing  the  amooBts  to  whidi  the  asid  sMFWd  cnditQtB  of  the 
wf  respectiTsif  sntitlsd  on  Ois  disttibiitioiL(y) 


MAa    (iSteJ0b.3.)  11AM^1S44. 


IV  TBI  MATEBB  OF  YBM  SRATB  OF 

K.  -    HaJlBAfBIt 


!i 


The  sonogatemakea  and  reeoffds  this  somrnary  stateBneiitof  theaoooontsof  &  F^  L  L,  S. 
and  P.  R.  K.,  execotors  of  the  kst  will  and  testament  of  L  B.  aflwassiil,  dcoeMod,  aa  tnaHf 
allowed  and  settled  by  htan : 

The  debit  side  of  the  said  aooomiti^  prindpal $179,074  41 

Income 11,250  06 

The  credit:  $190,314  41 

To  snndry  bills  for  personal  expenaes,  outstanding  debts,  expenses 

of  collecting  estate  prerioos  to  Feb.  17, 1800 $1,328  43 

From  Febmary  27,  1860,  to  July  10,  1860,  per  statement 146  60 

To  legacies  and  interest 2,070  75 

To  commissioneTB  of  execnton  by  law 1,003  24 

To  tbe  following  sams  paid  under  the  proTislons  of  the  wiU,  as 

follows : — 
To  the  chQdren  of  E.  B.  B.,  through  the  N.  T.  K  L  Ji  T.  Com- 
pany, their  guardian 4,574  76 

To  I.  D 23,073  96 

ToE.  A.&I.  B.  I) 9,186  32 

To  &  F.,  I.  L.  Bw  and  P.  B.  R.,  as  trustees  of  K  IL  £ 23,073  75 

To  the  same,  as  trustees  of  0.  G 23,073  75 

To  the  same»  as  trustees  of  B.  G '. 23,073  75 

To  the  same,  as  trustees  of  M.  R.  B 32,307  45 

To  the  same,  as  trustees  of  C.  S 23,073  75 

To  the  same,  as  trustees  of  E.  W 23,073  75       190,000  24 

Leaving  a  balance  (^. $264  IS 

Jh  ihit  iome  matter. — On  the  eighth  day  of  July,  in  the  same  year,  at  the  place  aforesaid, 

(y)  Th«  fbllewtag  form  of  disobftrg*  to  an  a^minlstrttor  intj  be  adopted.  It  maj  be  m/Ay  applied  la 
eases  of  payment  to  legatees  or  next  of  kin.  It  la  bore  drawn  to  be  indorsed  on  a  eertifledoopy  of  the  decree 
Ibr  dlBtrlbntlon : 

CAA 16758 

Jr  •  JSl.  JaLmf   •  •  •  •  •  ■  •  •  •  «'e  W% 

U*  &•  V^f  •••■••••••  ov  IXl 

We  do  hereby  seTerally  acknowledge  to  bare  leceired  from  0.  D.,  tbe  administrator  of  all  and  atngnlar  Ike 
foods,  chattels,  and  credits  of  A.  B^  deoeaaed,  tbe  sums  above  set  opposite  oar  respective  namea,  and  order- 
ed to  be  paid  to  US  respectlTely  by  tne  decree  of  which  tbe  within  Is  a  copy;  and  we  do  hereby,  la  cnnsMsr 
atlon  of  the  premises,  and  of  one  dollar  to  each  of  ns  In  band  paid,  release  and  discharge  tbe  aidd  C.  D.  flraea 
all  farther  liability  and  acooontablllty  as  sncb  administrator  aforesaid,  or  for  or  on  aoooant  of  the  estate  uf 
tbe  said  A.  B ,  deceased.  O.  A  A.,  I"^^] 

In  witness  whereof  we  baTO  bereanto  soTerally  set  oor  hands  and  seals.  F.  A.  BL,  ranAu] 

Sealed  In  the  presence  of  ^  C  K  Q.,  [sbai.  J 


\ 


BBGBEES  ON  AOOOUlimNGk  AND  FOB  BISTRXBUTION.  ly. 

al  tfae  office  of  the  sarrogato,  the  dtatkm  inaed  by  the  said  surrogate,  on  the  petitioii  W  & 
F.,  L  L.  B.  and  P.  B.  K.,  ezeontora^  being  returned  dnlj  served  on  the  N.  T.  L.  L  ft  TL 
Company,  the  guardians  of  the  infant  children  B.  B.  B.,  and  on  I.  D^  and  duly  advertisad  ia 
the  New  York  American  and  Albany  Argus,  and  the  said  P.  B.  K^  one  of  the  ezeontors^  ap- 
pearing in  proper  person,  and  by  W.  B^  Esquire,  his  counsel  and  the  counsel  of  the  execii* 
tors,  and  no  other  person  appearing,  whereupon  the  said  Bozrogate  proceeded  to  ezamina 
the  said  executor  upon  oath,  and  the  inyentory  of  the  estate  which  was  produced  be- 
A>re  him,  and  the  youchen  and  accounts  of  the  said  exeentocs ;  and  it  appearing  that  tht 
said  executors  have  acoounted  for  eveiy  part  of  the  said  estate,  and  that  no  profit  has  been 
made  by  them  of  any  increase  in  the  inyentory,  and  the  aocounts  of  the  said  execatcai 
haying  been  finally  settled,  and  a  summary  statement  of  the  same  as  finally  settled  and 
allow€Ki  by  the  surrogate  haying  been  aboye  and  herewith  recorded :  It  is  ordered  that  the 
said  accounts  be,  and  the  same  are  finally  settled  and  allowed  as  filed  and  equated  by  the 
surrogate. 

In  the  game  matter. — ^The  aocounts  of  S.  F.,  I.  L.  B.  and  P.  B.  K.,  the  executors  of  I.  B., 
deceased,  haying  been  finally  settled  and  allowed,  by  whichTit  appears  that  there  is  in  their 
hands  undistributed  the  sum  of  two  hundred  and  sixty-four  dollars  and  eighteen  cents :  It  is 
ordered  that  they  pay  out  of  this  sum  fifteen  dollars  for  the  costs  and  expenses  of  such  ao- 
counting  and  of  the  distribution $15  00 

And  that  they  pay  the  residue  of  said  sum  as  follows : 

To  the  N.  Y.  L.  L  A  T.  Go. ,  as  guardians  of  the  children  orB.B.  B 44SS 

To  LD 81  10 

To  the  children  of  S.  D 61  69 

To  &  F.,  I.  L.  B.  and  P.  R  SL,  trustees  of  E.  M.  B 21  dO 

To  th^  same,  as  trustees  of  C.  0 21  30 

To  the  same,  as  trustees  of  B.<G 21  30 

To  the  same,  as  trustees  of  M.  B.  B 26  01 

To  the  same,  as  trustees  of  0.  S 21  81 

To  the  same,  as  trustees  of  E.  W 21  32 

As  the  respeotiye  distribuiiye  shares  under  said  will  remaining  undistributed  to  them  as 
legatees. 

iJrOZBXB  JOBIL 

At)fta    (See  No,  Z.)  11(4  ^OMmier,  1800. 


IV  TRS  MAITIB  OF  THX  FUTAL  ACOOUIIT- 

wo  ov  A.  B.  AVD  M.  E.  W.,  as  ad- 

imnSTBATOB  AND  ADlORISntATBIX 
OF  THB  B8TATB  OF  L  W.,  DlOBAflBD. 


The  surrogate  makes  and  records  this  summary  statement  of  the  accounts  of  the  admiiiis- 
trator  and  administratrix,  as  finally  settled  and  allowed  by  him  and  adjusted. 

The  whole  amount  of  the  inyentory,  as  mentioned  in  said  account^  is $2,V10  01 

The  increase  of  said  inyentory  is t97  10 

leaking  the  total  amount  of  assets $3,601  80 

Fh>m  this  there  is  to  be  deducted  the  ft>llowing  items: 

Demands  against  the  estate,  as  per  Schedule  B $,1131  41 

Debts  due  tiie  estate  uncoUectable,  per  Schedule  F 115  48 

Expenses  of  fbneral  and  admmistration,  per  Schedule  G- 40  90     1,896  86 

Leaying  a  balance,  as  settled, $1,610  96 

In  ihe  game  maUer.^^The  aocounts  of  A.  B.  and  IL  B.  W.,  administrator  and  administraUii^ 
haying  been  filed,  and  a  summary  statement  of  the  same,  as  finally  settled  and  allowed  by  the 
surrogate,  haying  been  aboye  and  herewith  recorded,  it  is  ordered  that  the  sidd  accounts  be^ 
and  the  same  are,  settled  and  allowed  as  filed  and  acyusted  by  the  surrogate. 

IV  THB   MATTER  OF  THE  DISTRIBnnON  | 
OF  THB  PEB80NAL  B8TATB  OF  L  W.,  > 
DECEASED.  I 

The  accounts  of  A.  B.  and  M.  E.  W.,  the  administrator  and  administratrix,  haying  been 
finally  settled  and  allowed,  by  which  it  appears  that  there  is  in  their  hands  undistributed 
the  sum  of  one  thousand  six  hundred  and  ten  dollars  and  ninety-fiye  cents,  (1,610  96 :)  It  is 


Ivi  JlPPBNDIX 

ordered  that  the  said  administrator  and  administratrix  be  allowed  the  snm  of  one  bnndred 
and  twelve  dollars  and  sixty-seven  cents  for  their  commissions,  and  that  they  pay  the  sam 
of  seven  dollars  and  sixty-three  cents  for  the  costs  and  expenses  of  such  accounting  aad  of 
this  distribution,  and  that  they  distribute  the  residue  of  the  said  sum  as  follows,  to  wit:  To 
U,  E.  W.  the  sum  of  four  hundred  and  ninety-six  dollars  and  eighty-eight  cents,  as  widow; 
the  sum  of  three  hundred  and  thirty-one  dollars  and  twenty-five  cents  to  the  guardian  of 
F.  A.  W.,  a  minor;  the  sum  of  three  hundred  and  thirty-one  dollars  and  twenty-five  cents  to 
the  guardian  of  W.  A.  W.,  a  minor;  and  the  sum  of  three  hundred  and  thirty-one  dollars  and 
twenty-five  cents  to  the  guardian  of  B.  T.  W.,  a  minor — ^being  the  sums  to  which  they  are 
reapectively  entitled  on  this  distribution. 

At  a  Surrogate's  Court  held,  in  and  for  the  county  of  New  York,  at  the  surrogate's  office  in 
the  city  of  New  York,  on  the  fifteenth  day  of  February,  in  the  year  one  thousand  eight 
hundred  and  sixty-one. 

Present — Edwabd  C.  Weot,  Surrogate. 


Is  TEE  MATTSB  OF  THB  FINAL  ACCOUBT- 

IKO  OF  James  Bronson  akp  John 
Hanson,  executors  of  the  last 
will  and  te8ta1cent  of  wlluam 
munson,  deceased. 


James  Bronson  and  John  Hanson,  the  executors  of  the  last  will  and  testament  of  William 
Munson,  late  of  the  city  of  New  York,  deceased,  having  heretofore  presented  an  applicatioa 
to  the  Burrogate  of  the  county  of  New  York  for  the  final  settlement  of  their  aocounlB  as  such 
executors,  and  the  surrogate  having  thereupon  issued  a  citation  directed  to  all  persons  in- 
terested in  the  estate  of  said  deceased,  requiring  them  to  be  and  appear  in  this  court  on  the 
6th*  day  of  January  last^  and  attend  such  final  settlement ;  imd  the  said  citation  having  been 
returned  with  due  proof  of  service  on  all  parties  in  interest,  excepting  Mary  Muneon,  one  of 
the  legatees  under  the  last  will  and  testament  of  the  said  deceased,  and  on  the  return  day  of 
said  citation,  the  surrogate  having  adjourned  the  said  matter  to  the  28th  day  of  January  last, 
and  having  issued  a  citation  to  the  said  Mary  Munsoo,  requiring  her  to  be  and  appear  in  this 
court  on  said  last  mentioned  day,  and  attend  the  final  settlement  of  the  accounts  aforesaid, 
and  the  said  last  mentioned  citation  having  been  duly  served  upon  the  said  Mary  Munson, 
as  appears  by  the  proof  of  such  service  duly  filed  herein,  and  the  said  executors  having  ap- 
peared in  person,  and  by  Alexander  W.  Bradford,  Esq.,  their  proctor,  and  Henry  James,  a 
legatee  under  the  last  will  and  testament  of  the  said  deceased,  having  appeared  in  person, 
and  by  Mr.  John  Todd,  his  proctor,  and  the  surrogate  having  app<Mnted  Gabriel  Van  Cott^ 
Esq.,  of  the  city  of  New  York,  the  special  guardian  of  Thomas  Munson  and  Helen  Munson, 
infimt  legatees  under  the  last  will  and  testament  of  said  deceased,  for  the  sole  purpose  of 
f^pearing  for  them  and  taking  care  of  their  interests  on  this  accounting,  and  the  said  exee- 
ntors  having  filed  their  account  of  proceedings  with  the  vouchers  in  support  thereof,  and 
objections  having  been  filed  against  the  same  by  the  said  Henry  James,  and  the  said  matter 
having  been  adjourned  firom  time  to  time  until  this  day,  and  testimony  having  been  taken 
in  relation  to  said  account  and  objections,  and  after  hearing  the  respective  parties,  and  due 
deliberation  having  been  thereupon  had,  it  is  ordered,  adjudged,  and  decreed  that  the  ao- 
counts  of  the  said  executors  be^  and  the  same  are  hereby  fiinally  settled  and  allowed  as  filed 
and  adjusted. 

The  surrogate  makes  and  records  the  following  summary  statement  of  the  aooounts  of  the 
said  executors,  as  finally  settled  and  allowed,  filed  and  adjusted: 

Pbinoipal. — T?ie  said  executors  charge  ihemselvesj 

With  amount  of  inventory $168,327  56 

*'        "        "  increase  as  shown  by  their  account 8,682  41 

They  are  also  charged  with  three  years'  interest  on  the  bond  and  mortgage  of 

Henry  Stevens,  for  $22,000. 4,620  00 

$181,629  97 
I  The  eaid  executors  credit  themsdveSf 

With  amount  of  loss  on  sales $    386  51 

;  "        "        "  debts  uncollected 9,832  36 

I  "  "  "  furniture  specifically  bequeathed  and  transferred  to 
I  R  M.,  the  widow  of  testator,  pursuant  to  the  directions  of  the 
j  will  of  the  testator 3,654  21 
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With  amount  paid  necessary  expenses  of  administration.  $1,867  42 

Less  amount  for  whioh  no  vouchers  or  other  evidences 

of  payment  are  produced, 762  60  1,104  92 

"With  amount  paid  debts 9,621  30 

**        •*  "    general  legacies 10,000  00 

"        "          "    B.  M.,  residuary  legatee,  on  account 4,600  00 

"        "          "    M.  M.        "              "                "         3,950  00 

"        "          "    J.  M.         "               "                "         6,854  11     $60,003  41 

Leaving  a  balance  of  principal  of $131,626  56 

Inooue  Aocottnt. — TTie  said  exectUors  charge  (hems^lves, 

With  total  amount  received 33,426  61 

They  credit  ihamselveSj 
With  amount  paid  R.  M.,  widow  of  testator,  three  years'  interest  on 

legacy  of  $30.000 $6, 300  00 

With  amount  paid  B.  1£ 7,651  32 

"         "  "    M.M 8,652  41 

"        "  "    J,M. 6,962  36     29,656  09 

Leaving  a  balance  of  income  of $3,870  42 

The  account  of  James  Bronson  and  John  Hansom,  the  executors  of  the  last  will  and  testa- 
ment of  William  Munson,  deceased,  having  been  finally  settled  and  allowed,  by  which  it  ap- 
pears that  they  have  on  hand,  of  the  principal  of  said  estate,  the  sum  of  $131,626  66,  and  of 
the  income  of  said  estate,  the  sum  of  $3,870  42,  and  it  appearing  that  there  is  an  action  now 
pending  in  the  Supreme  Court  of  the  state  of.New  York,  in  which  James  Lambert  is  plaintiff, 
and  the  executors  aforesaid  are  defendants,  to  recover  the  sum  of  $8,654  31,  and  it  further 
appearing  that  the  moneys  of  the  said  estate  have  been  received  by  the  said  executors  in 
unequal  portions,  and  the  said  executors  having  requested  the  surrogate  to  apportion  the 
commissions  to  which  they  are  entitled  as  such  executors  aforesaid,  between  them  in  the 
proper  proportions,  according  to  their  respective  just  rights  and  interests  therein :  It  is 
ordered  that,  out  of  said  balance  of  principal  in  their  hands,  the  said  executors  pay  the  surro- 
rogate's  fees  and  costs  of  this  accounting,  amounting  to  the  sum  of  $  ,  that  they  pay  to 
Alexander  W.  Bradford,  Esq.,  the  proctor  for  said  executors  on  this  accounting,  the  sum  of 
$  ,  as  and  for  his  costs  in  this  proceeding,  to  John  Todd,  Esq.,  proctor  for  said  Henry 
James,  the  sum  of  $  ,  as  and  for  his  costs  in  the  said  proceeding,  to  the  said  special 
guardian  of  the  said  infant  parties  therein  the  sum  of  $  ,  as  and  for  his  costs  on  this 
accounting,  and  that  said  executors  retain,  as  and  for  their  commissions  applicable  to  the 
principal  of  said  estate,  the  sum  of  $  ,  which  is  apportioned  between  the  said  executors 
as  follows,  that  is  to  say:  To  J.  B.  the  sum  of  $  ,  and  to  the  said  J.  H.  the  sum  of  $  ; 
and  it  is  farther  ordered  that  the  said  executors  retain  in  their  hands  the  sum  of  $9,500,  to 
abide  the  event  of  the  said  action  now  pending  in  the  Supreme  Court,  brought  by  James 
Lambert  against  the  said  executors,  the  said  amount  to  be  hereafter  accounted  for  by  the 
said  executors  to  the  said  surrogate. 

And  it  is  ftuther  ordered  that,  out  of  said  balance  of  principal,  the  said  executors  invest 
and  keep  invested  the  sum  of  $30,000,  in  bonds  secured  by  mortgages  of  real  estate  in  the 
city  of  New  York,  the  income  thereof  to  be  paid  to  R.  M.,  the  widow  of  said  testator,  dur- 
ing her  natural  life,  pursuant  to  the  directions  and  provisions  of  the  said  will  of  the  said  tes- 
tator ;  and  after  the  death  of  the  said  widow,  that  the  said  executors  distribute  the  said 
principal  sum  in  the  manner  directed  in  and  by  the  said  last  will  and  testament. 

And  it  is  further  ordered  that  tiie  said  executors  pay  to  R.  M.,  a  son  of  the  said  testator, 
the  sum  of  $  ,  which,  with  the  sum  of  $4,600  heretofore  received  by  him,  will 

be  in  full  of  his  share  of  the  residuary  estate  of  the  said  testator,  distributable  upon  this 
accounting. 

And  it  is  further  ordered  that  the  said  executors  pay  to  M.  If.,  a  daughter  of  said  de- 
ceased, the  sum  of  $  ,  which,  with  the  sum  of  $3,950,  heretofore  received  by  her, 
will  be  in  full  of  her  share  of  the  residuary  estate  of  the  said  testator,  distributable  upon 
this  accounting. 

And  it  is  further  ordered  that  the  said  executors  pay  to  T.  M.,  a  daughter  of  said  de- 
ceased, the  sum  of  $  ,  which,  with  the  sum  of  $6,854  11  heretofore  received  by  her, 
will  be  in  full  of  her  share  of  the  residuary  estate  of  the  [said  testator,  distributable  on  this 
accounting. 

And  it  appearing  that  S.  M.,  a  daughter  of  the  said  deceased,  and  one  of  the  residuary 
legatees  under  his  will,  is  a  minor,  having  no  general  guardian  appointed  within  this  state : 
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It  is  ordered  that  her  shave  of  the  odd  neidiuuy  eotate^  distfibataliie  on  this  aoooontiiig; 
amo<onting  to  the  sun  of  $  ,  be  paid  into  this  oomi,  and  inveated  iiiidM'  the  dandtien,  of 
the  surrogate  for  her  benefit,  pnrsoant  to  the  statate  in  sodi  case  made  and  pdovided. 

And  it  is  farther  ordered  that,  oat  of  said  balance  of  inoome  remaimng  in  their  faands^ 
the  said  execators  retain,  as  and  for  their  oommiaBons  i4>plioaUe  thereto^  the  anm  of 
$  ,  which  is  hereby  apportioned  as  follows^  that  is  to  saj:  To  James  Brooaon  the  sum 
of  $       ,  and  to  John  Hanson  the  sam  of  $ 

ijid  it  is  fluther  ordered  that  the  residue  of  said  inoome  he  distrilmted  as  fijOovSi  that 
is  lo  say:  To  the  said  B.  IC,  the  sam  of  $ 

To  the  said  M.  M.,  the  sam  of  $ 
To  the  said  J.  IL,  the  sam  of  $ 
which,  with  the  sums  heretofore  reoeiyed  by  them  re^ectiTely,  will  be  in  fidl  of  tthsir  to> 
ipeotiTe  shares  of  the  said  inoome  distribatable  on  this  accoanting. 

And  it  is  farther  ordered  that  the  share  of  S.  M.,  a  minor  daughter  of  said  testator,  in  the 
said  income,  andj[amoanting  to  the  sam  of  $  ,  be  paid  into  coart^  and  i4>plied  by  tba 
•arrogate  lor  her  benefit  Rdwasd  G.  Wm^  amrogaie. 


N«.  15.    VmP*  Ml. 

GEBTIFEGATB  GF  DBCKBB  FOB  PATlfENT  OF  MONET. 

Oouniy  of  New  Tork,  ) 
SunrogcU^s  (hurt,    f 

■  ■  ■       ■  ■  ■      ■   .  1 

Ih  thb  xattsb  or  thb  aooovwomq  of 
Fhhip  Thoxpsoit,  as  thb  snou* 

VOB  or  THB  LAST  WILL  AlTD  TISTA-   " 
XBVT  or  JAXB8  ThOMPSOII,  LATB  OF , 

THB  oiTT  or  Nbw  Yobx,  SBOBAIIBD. 

I,  Edward  0.  West,  surrogate  of  the  oounty  of  New  York,  do  hereby  oerti^  that,  on  tfaa 
day  of  in  the  year  one  thoosand  eight  hundred  and  sixty-      ,  a  decree  was  made 

l^  me  in  this  matter  in  &yor  of  William  Thompson,  residing  in  the  city  of  Poughkeepaie,  in 
the  coanty  of  Dutchess,  carpenter,  a  creditor  of  James  Thompson,  deceased,  against  PUDlm 
Thompson,  residing  in  the  dty  of  Kew  York,  merchant,  the  execator  of  the  last  will  aid 
testament  of  the  said  James  Thompson,  directing  the  payment  by  the  said  PhiUp  Thompson, 
executor  as  aforesaid,  to  the  said  William  Thompson,  of  the  sum  of  three  hundred  and  twenty- 
Ibur  dollars  and  ten  cents,  for  the  debt  due  to  the  said  William  Thompson  from  the  aaad  de- 
ceased, and  the  sum  of  thirty-one  doUais  and  twenty-fire  cents  for  his  costs  and  expeaaea 
in  this  proceeding^  making  in  the  whole  the  sum  of  three  hundred  and  fifty-five  doDaia  and 
thirty-five  centa 

Witness  my  hand  and  seal  of  office  at  the  city  of  New  York,  this         day  of  In  tfaa 

-      .    year  one  thoosand  eight  hundred  and  sixty-one. 
^      '^  EowABD  C.  Wbse,  SwTogak. 

No.  76.   P«ve  681« 

ORDER   TO  ASSIGN  ADICEKISTRATOR'S   BOND,  ON  EXECUTION  BEING 

RETURNED  UNSATISFIED. 
At|4bo.    (iSEM^b.  3.) 

In  the  matteb  or  thb  dbobbb  nr  r  avob  | 

or  L.  0^  AGAINST  A.  J^  ADMINI0-  I 

tbatob.  Bra,  or  W.  B.,  dbobasbd,  [ 

VOB  THB  PATICBNT  Or  MONET.  I 


A  decree  having  heretofore  been  made  by  this  coart,  requiring  A.  J.,  the  administrator  of 
all  and  singular  the  goods,  chattels  and  credits  of  W.  B.,  late  of  the  city  of  New  Yoii;  de- 
ceased, intestate,  to  pay  to  L.  0.  the  sum  of  three  hundred  and  fifteen  doUara  and  ten  cents  fi>r 
his  daim  against  the  estate  of  the  said  intestate,  and  a  oertiflcate  of  the  said  decree  having 
been  issued,  and  the  same  having  been  docketed  with  the  clerk  of  the  oounty  of  New  Yark^ 
pursuant  to  the  statute  in  such  case  made  and  provided,  ss  appears  by  a  certified  copy  of 
the  transcript  of  the  said  docket  duly  filed  herein ;  and  an  execution  having  been  daly  ismd 
thereon  to  the  sheriff  of  the  city  and  county  of  New  York,  against  the  said  A.  J.  ,*  and  the 
said  execution  having  been  returned  unsatisfied,  as  appears  by  a  certified  copy  of  the  said 
execution,  and  of  the  return  of  the  said  sheriff)  also  duly  filed  herein,  and  on  reading  and 
filing  the  application  of  the  said  L.  C,  it  is  ordered  that  the  bond  given  by  the  said  A.  J.  as 


PETITION  TOR  AUTHOamr  TO  MOBTGAGE,  LEASE,  OB  SELL.  lix 

I  such  administrator  afbresaid,  be,  and  the  same  is  hereby  assigned  to  the  said  L.  C,  (br  the 

I  purpose  of  being  proaecated.(s) 

c  Ifo.TT.  race  MS. 

PETITION  FOB  AUTHOBITT  TO  UOBTGAGE,  t.tbact  qB  SEIJi  BEAL  ESTATE 

OF  DECEASED. 
J  County  ofKew  Torkf  } 

SwrrogMa  Court,    ) 

To  Edward  0.  Wist,  Surrogate  of  the  county  of  New  York: 

The  petition  of  A.  L.,  administrator  of  all  and  singular  the  goods,  chattelft  and  crefUts  of  B.  1£, 
late  of  the  city  of  New  York,  deceased,  intestate,  ree^ectfullj  dioweth 
That  the  said  B.  IL  departed  this  life  on  the  thirteenth  day  of  July,  in  the  year  1869,  and 
{  that  your  petitioner  was  duly  appointed  such  adminJRtrator  aforesaici,  by  the  surrogate  of  the 

,  county  of  New  York,  on  the       day  of  in  the  year  1869 :  That  he  has  made  and  filed 

,  an  inventory,  according  to  law,  of  the  personal  estate  of  said  intestate,  and  that  he  has  dis- 

covered the  said  personal  estate  to  be  msuffldent  to  pay  the  debts  of  ^e  said  intestate. 

Your  petitioner  further  shows  that  the  amount  of  personal  property  of  the  said  intestate 
which  has  come  into  his  hands  as  such  administrator,  is  nineteen  thousand  eight  hunared 
and  fifteen  dollars  and  eighteen  centa^  and  that  the  sources  whence,  and  the  manner  in 
which  the  said  sum  has  been  derived,  appear  in  the  account  hereto  annexed,  marked  Sched- 
ule A.  That  your  petitioner  has  applied  the  said  personal  property  in  due  course  of  admin- 
istration, and  has  paid  out  the  sum  of  thirteen  thousand  one  hundred  and  seventeen  dollars 
and  eighty  cents,  and  that  the  particulars  of  such  application  of  the  said  personal  property 
also  appear  in  the  said  account  hereto  annexed,  marked  Schedule  A,  leaving  in  the  hands 
of  your  petitioner,  as  such  administrator  aforesaid,  on  this       day  of  In  the  year  1861, 

the  sum  of  six  thousand  six  hundred  and  ninety-seven  dollars  and  thirty-eight  cents.    And 
your  petitioner  verily  believes  and  states  the  fact  to  be,  that  he  has  proceeded  with  reason- 
able dilligence  in  converting  the  personal  property  of  the  said  intestate  into  money,  and 
applying  the  same  to  the  payment  of  debts. 
j  Your  petitioner  Airther  shows  that  the  debts  outstandfaig  against  the  said  intestate,  and 

the  particulars  thereof  as  far  as  the  same  can  be  ascertained,  appear  in  the  schedule  hereto 
annexed,  marked  Schedule  B.  That  the  debts  against  the  said  intestate  not  secured  by 
mortgage,  or  otherwise  charged  upon  the  real  estate  of  the  said  intestate  hereinafter  described, 
and  which  remain  to  be  paid  on  this       day  of  in  the  year  1866,  as  far  as  the  same 

can  be  ascertained  by  your  petitioner,  and  as  have  been  admitted  by  him  upon  due  evidence, 
amount  to  four  hundred  and  thirty-two  thousand  one  hundred  and  fifty-four  dollars  and 
fifty-eight  cents,  exclusive  of  interest,  as  taUy  appears  by  the  said  last  mentioned  schedule. 
Your  petitioner  fhrther  shows  that  the  claims  against  the  said  intestate,  mentioned  in  the 
schedule  hereto  annexed,  marked  schedule  C,  have  been  presented  to  your  petitioner  as  such 
administrator  aforesaid,  but  have  not  been  admitted  by  him,  because,  by  the  books  of  accounts 
of  the  said  intestate,  by  no  means  so  large  sums  appear  to  be  due  to  the  parties  presenting 
such  claims. 

Your  petitioner  fiirther  shows  that  the  said  intestate  died  seised  of  the  folbwing  described 
zeal  estate,  vidued  at  the  sums  respectively  affixed  to  each  lot  or  parcel,  and  occupied  or  not 
occupied,  as  stated  in  respect  to  each  of  the  said  several  lots  or  parcels ;  that  is  to  say : 

All  that  certain  house  and  lot  of  land  situate,  lying  and  being  in  the  Eighth  ward  of  the 
dty  of  New  York,  and  known  as,  &e. 

The  value  of  this  house  and  lot,  in  the  judgment  of  your  petitioner,  is. $8,000 

The  occupant  of  the  same  is  W.  G. 
Also  all  those  certain  lots,  pieces  or  parcels  of  ground  situate,  ko. 

The  value  of  these  lots,  in  the  Judgment  of  your  petitioner,  is $800 

They  are  not  occupied. 
Your  petitioner  fbrther  shows  that  the  hehn  of  the  said  B.  M.,  deceased,  are  D.  M.,  E.  M. 
and  P.  J.,  wife  of  A.  J.,  all  over  the  age  of  twenty-one  years,  and  G.  IC  and  H.  H.,  minors, 

(«>  With  respeot  to  the  profloetttlon  of  tho  bond  it  may  be  etated.  la  addition  to  what  it  obierved  npon 
the  rabjeot  la  the  text,  at  pages  681-8,  that  the  proTlalon  in  the  Code  requlrina  that  the  action  shall  be 
brought  by  the  actual  party  In  Interest,  is  satlsfled  in  snits  npon  offldal  bonds  given  to  the  people,  where 
they  are  named  as  plalntlih,  upon  the  relation  of  the  proprietor  of  the  claim.  In  sach  cases  the  defbndants 
cannot  be  pr^ndleed  by  the  procedure,  as  the  relator  would,  if  onanceessfliL  be  responsible  for  the  costs. 
It  is  tme  that,  in  other  eases,  oe  fbr  whose  benefit  the  suit  was  instituted  might  be  equally  responsible,  but 
the  interest  of  thbd  parties,  who  are  not  named,  is  not  always  discoverable.  Besides,  these  oficlsl  bonds 
are  not  actoally  assigned,  bat  the  moving  parties  are  authorised  to  institute  snits  upon  them.  They  are 
still  held  by  the  obligees  or  their  officers,  ror  the  benefit  not  only  of  the  proving  party*  ^^^  of  <^U  others  who 
may  have  similar  claims  to  enforce.  As  to  all  such,  the  people  are  still  the  effectual  trustees.  The  case  of 
SaggoU  v.  Soulgtr  (9  Daer,  160.  See  psges  081-8)  merely  decides  that  in  those  suits  on  administrators* 
bonds  the  creditor  mau  be  made  the  plalntifr,  not  that  he  mnuA  be.  Bee  Th*  People  on  the  relation  of 
Jhmaroit  agst.  Xcnei,  4  Abbott  Pine.  Sep.  SM. 


Ix  APPENDIX. 

over  foarteen  years  of  age,  lunriiig  no  general  gnaidian,  and  X  IL,  a  minor  nnder  foarteea 
years  of  age,  also  haring  no  general  guardian,  aU  residing  in  the  dtjr  of  New  York,  hit  onlj 
children. 

(*)  In  consideration  of  the  premises^  your  petitioDer,  parsoant  to  the  statate  in  soeh  cm 
made  and  provided,  applies  to  the  surrogate  for  authority  to  mortgage,  lease,  or  sell  so  mod 
of  the  real  estate  of  the  said  B.  IL,  deceased,  as  shall  be  necessary  to  pay  his  debts. 

And  your  petitioner  will  ever  pray,  Ac. 

Dated  this        day  of  1855.  [The  usual  junt] 

Schedule  A  will  consist  of  an  account  of  the  proceedings  of  the  administrator  up  to  the 
time  of  the  presentation  of  the  petition,  showing  the  items  and  particulars  of  all  sums  re- 
ceived and  paid  out  by  him  in  the  course  of  the  administration. 

Schedule  B  will  consist  of  a  list  of  the  debts  owing  by  the  deceased,  showing  the  dsdmi 
of  the  persons  to  whom  the  same  are  due,  and  in  respect  to  each  debt,  whether  it  is  on  bood, 
note,  book  account  or  otherwise ;  the  date,  and  terms  and  conditions,  so  far  as  they  can  be 
ascertained  of  each,  the  sums  originally  payable,  and  the  payments  which  may  have  been 
made,  and  the  amount  due  thereon. 

ScirEDULB  C  will  consiBt  of  a  list  of  the  debts  disputed  by  the  administrator,  and  the  pl^ 
ticulars  thereof. 

[If  the  administrator  shaU  have  ascertained  thai  the  requisite  amouni  for  (he  paymad  ofiht 
debts  of  the  inicstaie  may  be  raised  by  mortgage^  a  statement  may  be  inserted  in  the  peOtioa  ai 
the  (*)  similar  to  thefoUowing ;] 

Your  petitioner  further  shows  that  W.  B.,  of  the  city  of  New  York,  has  offered  to  loan  » 
sufficient  amount  to  pay  the  debts  of  the  said  intestate,  on  a  mortgage  to  him  of  the  said 
real  estate. 


Ifo*  T8«    PMr«  598. 

NOTICE  OF  INTENTION  TO  APPLY  FOR  THE  APPOINTMENT  OF  A  SPECIAL 

GUARDIAN. 
ChuarUy  of  New  Tork—SurrogMs  Court 

In  the  MATTER  OF  THE  APPLICATION  OP 
A.  L.,  THE  ADMINISTBATOB,  ETC, 
OF  B.  !£.,  DECEASED,  INTESTATE, 
FOB  AUTH0RIT7  TO  MORTGAGE, 
LEASE,  OR  SELL  THE  REAL  ESTATE 
OF  THE  SAID  INTESTATE  FOR  THE 
PAYMENT  OF  HIS  DEBTS. 


Take  notice,  that  I  have  presented  an  application  to  the  surrogate  of  the  county  of  New 
York,  pursuant  to  the  statate  in  such  case  made  and  provided,  for  authority  to  mortgage, 
lease,  or  sell  the  real  estate  of  B.  M.,  late  of  the  city  of  New  York,  deceased,  intestate,  for 
the  payment  of  his  debts,  and  that  I  intend  to  apply  to  the  said  surrogate,  at  his  office  in  the 
city  of  New  York,  on  the        day  of  instant,  at  ten  o'clock  in  the  forenoon,  for  the 

appointment  of  a  guardian  for  each  of  you,  the  minor  heirs  of  the  said  intestate,  for  the  nle 
purpose  of  appearing  for  you  and  taking  care  of  your  interests  in  the  proceedings  on  the 
said  application.  Yours,  Ac, 

Dated  this        day  of        1861.  A.  L.,  Administrator^  (fire.,  ofB.  JT.,  deceasel 

To  G.  M. ) 

H.  A(.  V  Minors,  heirs  of  B.  If.,  deceased. 
J.M.) 


No.  79«    Pace  594* 

ORDER  APPOINTING  SPECIAL  GUARDIAN. 
At,  &c.    (See  No.  3.) 

In  THE  MATTER  OF  THE  APPLICATION  OF 

A.  L.,  THE  ADMINISTRATOR,  ETC.,  OF 

B.  !£.,  DECEASED,  INTESTATE,  FOR 
AUTHORITT  TO  MORTGAGE,  LEASE, 
OR  SELL  THE  REAL  ESTATE  OF  THE 
SAID  INTESTATE  FOR  THE  PAYMENT 
OP  HIS  DEBTS. 


J 


A.  L.,  the  administrator  of  all  and  singular  the  goods,  chattels  and  credits  of  B.  K.,  lata  d 
the  city  of  New  York,  deceased,  intestate,  having  heretofore  presented  his  applicatioa  totb* 


BOND  ON  ORDBB  TO  MORTGAGE.  Ixi 

surrogate,  pursuant  to  the  statute  in  such  case  made  aod  provided,  for  authority  to  mort- 
gage, lease,  or  sell  the  real  estate  of  th^  said  intestate  for  the  payment  of  his  debts ;  and  on 
reading  and  filing  due  proof,  by  affidavit,  of  a  service  of  a  notice  of  the  intention  of  the 
said  administrator  to  apply  on  Uiis  day  ibr  the  appointment  of  a  special  guardian  for  G.  M. 
and  H.  M.,  minors  over  fourteen  years  of  age,  and  J.  M.,  a  minor  under  fourteen  years  of 
age,  on  the  said  G.  M  and  H.  M.  personally,  and  on  S.  If.,  the  mother  of  the  said  J.  If.,  in 
whose  custody  the  said  minor  now  is,  and  with  whom  he  lives ;  and  no  one  appearing  to 
oppose,  it  is  ordered  that  W.  C  F.,  a  disinterested  freeholder  residing  in  the  city  of  New 
York,  be,  and  he  is  hereby  appointed  the  guardian  of  the  said  G.  M.,  H.  M..  and  J.  M., 
minors  aforesaid,  for  the  sole  purpose  of  appearing  for  them,  and  taking  care  of  their  interest 
in  the  proceedings  on  the  said  application. 


Ifo*  8CK   Paffe  505* 

ORDBB  TO  SHOW  CAUSE. 
At,  ftc.    (See  No,  3.) 

TiUe.    (See  No,  n^) 

On  reading  ahd  filing  the  application  of  A.  L.,  the  administrator  of  all  and  singular  the 
goods,  chattels  and  credits  of  B.  If.,  late  of  the  city  of  New  York,  deceased,  intestate,  for 
authority  to  mortgage,  lease,  or  sell  the  real  estate  of  the  said  int^tate  for  the  payment  of 
his  debts,  it  is  ordered  that  all  persons  interested  in  the  estate  of  the  said  B.  M.,  deceased, 
appear  before  the  surrogate  of  the  county  of  New  Tork,  at  his  office  in  the  city  of  New 
York,  on  the        day  of  next,  at  ten  o'clock  in  the  forenoon  of  that  day,  then  and 

there  to  show  cause  why  authority  should  not  be  given  to  the  said  administrator  to  mort- 
gage, lease,  or  sell  so  much  of  the  real  estate  of  the  said  B.  M.,  deceased,  as  shall  be  necessary 
to  pay  his  debts. 


No.  81*    Paffe  008. 

ENTRY   OP   DEMANDS   AGAINST   THE   DECEASED   IN   THE '  SURROGATE'S 

MINUTEa 
At,  Ac.    {See  No,  3.) 

In  the  mattkr  op  the  application 
op  t.  c,  the  admintsteator,  etc., 
op  r.  s.,  deceased,  intestate,  to 
uobtgaqe,  lease,  ob  bell  the 
beal  estate  op  the  said  r.  s., 
deceased,  pob  the  payment  op 
his  debts. 


On  hearing,  at  the  time  and  place  appointed,  in  the  order  to  show  cause,  entered  in  this 
matter  on  the  fourth  day  of  April,  1860,  and  at  the  times  and  places  to  which  such  hearing 
was  adjourned,  the  said  surrogate  adjudged  the  demands  of  the  following  persons  to  be  vahd 
and  subsisting  demands  against  the  said  testator,  R.  S.,  decease  that  is  to  say:  The  de- 
mand of 

Tlm«dae.  Amoontspaid.  When  paid. 

•W  T  *9  Ann  An  i«f  t«^«     ifiKo  i  ^^^^  99 October      "Tth,  1869. 

W,  T.  $2,400  00, 1st  Jan.,  1868,  |  *290  00 November  5th,  1869. 

W    A        ^(\(\  nn  QH,  fl«*.f   iftr;'!  i    ^20  00 October      7th,  1869. 

W.  A.       300  00, dth  Sept,  185T,  \      ^^  ^^ ^^^         ^^  ^^^ 


No.  82*  Page  609* 

BOND  ON  ORDER  TO  MORTGAGE. 

Know  aU  men  hy  Ihese  preseniSj  that  we,  A.  L.,  of  the  city  of  New  York,  the  administrator 
of  all  and  singular  the  goods,  chattels  and  credits  of  B.  M.,  late  of  the  city  of  New  York,  de- 
ceased, intestate,  and  J.  R.,  of  the  same  city,  merchant,  and  N.  P.,  of  the  same  city,  gentle- 
man, are  held  and  firmly  bound  unto  the  people  of  the  State  of  New  York  in  the  sum  of 
dollars,  lawftil  money  of  the  United  States  of  America,  to  be  paid  to  the  said  people ; 
to  which  payment  well  and  truly  to  be  made  we  bind  ourselves,  our  and  each  of  our  heirs, 
executors  and  administrators,  jointly  and  severally,  firmly  by  these  presents.  Sealed  with 
our  seals.    Dated  this       day  of  ,  in  the  year  one  thousand  eight  hundred  and 

sixty-one. 

Whereas  the  above  bounden  A.  L.,  admmistrator  as  aforesaid,  has  lately  made  applicatioQ 


to  the  fcrrrogato  of  the  oountjof  KewToik  fbr  Mrthofttf  to  nortgtge,  lease^  or  nil  flonradi 
oftbe  real  estate  oT  the  said  B.  M.,  deceaaed,  as  shall  be  seoessafj  to  paj  Us  deblB;  stad 
whereas  sach  prooeedmgs  in  dne  form  of  law,  have  been  UieieiQNin  had,  that  the  said  sur- 
rogate is  about  to  (*)  diract  a  mortgage  of  the  neal  estate  of  the  sirid  deceaaed  to  be  made^ 
tar  tile  purpose  of  raisiug  moneys  for  the  payment  of  the  arid  debts: 

Now  the  ooDdition  of  this  obligation  is  sodi,  that  if  the  said  A.  L.  riiafl  fiuthfUlj  taptf 
the  moneys  arisiag  from  the  said  mortgage  to  the  payment  of  the  debts  against  the  said  de- 
ceased, established  before  the  said  snrr^^  on  granting  the  order  for  nch  mortgage^  and 
shall  aocoont  for  such  moneys  whenever  required  by  the  said  surrogate^  or  by  any  court  of 
eempetent  authority,  then  tUa  ObligatloQ  to  be  roid,  otfasrwise  to  remain  in  foil  focoe 
Tirtue.  (Signed) 

Sealed  and  delivered,  fto. 


lf«*  8S.   Fagr^  005* 

OBDIB  TO  ICOBTGAaK 
At,  Ac.    (See  No.  3.) 

A.  L.,  the  administrator  of  all  and  singular  the  goods,  diatteb  and  credits  of  B.  IC^  late  of 
the  dty  of  New  Yoiic,  deceased,  intestt^  having  heretofore  presented  to  the  surrogate  ef 
the  county  of  New  York  his  application  for  authority  to  mortf^ge,  lease,  or  sell  so  mudi  of 
the  real  estate  of  the  said  intestate  as  shall  be  neceasary  to  pay  his  debts ;  and  the  said  sur- 
rogate, upon  such  application,  having  made  an  order  directing  all  persona  interested  in  the 
estate  of  the  said  B.  IL,  deceased,  to  appear  before  him,  at  the  surrogate's  office  in  the  city 
of  New  York,  on  this  day,  at  ten  o'clock  in  the  forenoon,  to  show  cause  whj  such  aothonty 
should  not  be  given  to  the  said  administrator ;  and  on  reading  and  filing  satiafiustory  proo^ 
by  affidavit,  of  the  due  publication  of  the  said  order,  and  of  the  due  service  thoreof  on  ewy 

Senon  in  the  occupation  of  the  premises  of  which  a  sale  is  desired,  and  on  the  widow  and 
eirs  of  the  said  deceased ;  and  the  said  administrator  having  this  day  appeared  in  psnoB, 
and  by  J.  L.  S.,  his  proctor,  and  B.  M.,  one  of  the  heirs  of  the  real  estate  in  question,  havhqf 
also  appeared ;  and  the  proper  proceedings,  in  due  form  of  law,  having  been  thereupon  had ; 
and  the  surrogate,  upon  due  examination,  being  satisfied  that  the  said  adminjatrator  has  taODj 
eomplied  with  the  requisite  provisions  of  the  statutes  concerning  the  powers  aiul  dntiea  of 
executors  and  administrators  in  relation  to  the  sale  and  disposition  of  the  real  estate  of  tiieir 
testator  or  intestate ;  that  the  debts,  for  the  purpose  of  satiaQring  which  the  said  applioatioB 
is  made,  are  Justiy  due  and  owing,  and  that  they  are  not  secured  Vy  iudgment  or  mortgage 
upon,  or  expressly  charged  on  the  real  estate  of  the  said  deceased,  and  that  the  same  amoani 
to  doUars  and  cents,  exclunve  of  interest,  and  that  the  personal  estate  of 

the  said  deceased  is  insufficient  for  the  payment  oi  such  debts;  and  having  satidaototy  evi- 
dence that  the  said  administrator  has  proceeded  with  reaaonahto  diligeDoe  in  con ysi  ting  Ike 
personal  property  of  the  said  deceased  into  money,  and  applpngthe  same  to  tiie  paynieBtef 
debts;  and  having  inquired  and  asoertsined  whether  suffijent  noaeys  for  the  pagrsMSt  ef 
the  debts  aforesaid  can  be  raised  by  mortgaging  or  leasing  the  real  property^  of  tiie  said  ds- 
ceased,  or  any  part  thereof;  and  it  i4>pearing^at  (*)  such  moneys  can  be  raised  advantige^ 
oosly  to  the  interest  of  the  estate  of  the  said  deceased  by  a  mortgage  of  the  foUowing  de> 
scribed  real  estate  of  the  said  deooasod;  and  the  said  A.  L,  administrator  as  aforesaid,  hatving 
executed  a  bond  to  thepeopleof  this  state,  with  suiBcient  sureties  i^yproved  by  the  sorrogpl^ 
in  the  penalty  and  with  the  condition  |>reeeribed  by  the  statute  in  such  case  made  and  pro- 
vided, which  said  bond  is  filed  with  the  said  suxrogate:  It  is  thereupon  Mdered,  and  the 
surrogate  aforesaid,  pursuant  to  the  statutes  aforesaid,  for  the  purpose  of  raising  the  sum  of 
doUam  and  cents,  suffioient  moneys  for  the  payment  of  the  debts  aforessid 

of  the  said  deceased,  doth  order  and  direct  a  moitgageto  be  made  ^  the  said  A.  L^  admin- 
istrator aa  aforesaid,  of  the  following  described  real  esUte  of  tiie  said  B.  IC,  deooased,  tlmt  is 
to  say: 
All  that  certain  house  and  lot,  piece  or  parcel  of  ground,  situate^  Ac 
And  also  all  that  oertun,  fte. 

In  testimony  whereof^  the  suirogate  of  the  county  of  New  Yoric  has  hereunto  affixed  his 
seal  of  office.    Witness,  Edward  C.  West,  suirogate  of  the  county  of  New  Yotl^ 

[skal]     atthesurrogate'sofficeinthecity  ofNew  York,  this       di^of  intheyei 

one  thousand  eight  hundred  and  sixty-  Edwaxd  0.  W»r,  SmrefotL 


OBDSB  FOB  aALE-^BHPOBT  OF  SALE.  Ldii 

lf9«  S4«   PttfV  609* 

BOKD  OK  ORDEB  FOR  SALE. 

[IbBow  Ko.  82  down  io  the  {*%'  cmd  ihm  proceed  oefoUoufe:']  order  a  nle  of  so  much  of  the 
real  estate  whereof  the  said  B»  M.,  deoeaaed,  intestate^  died  eeiaed,  ai  shall  be  suiBeieiit  to 
pay  the  debts  of  the  said  intestate,  which  the  surrogate  has  entered  in  his  books  as  ralid  and 
sabsisting,  pnrsaant  to  the  statute  in  such  case  made  and  provided ; 

Now  the  oonditioif  of  this  obligation  is  such,  that  if  the  said  A.  L^  administrator  as  afore- 
said, shall  pay  all  the  moneTS  arising  from  such  sale  so  to  be  ordered  as  aforesaid,  after  de- 
ducting the  expenses  thereof,  and  shall  deUver  all  securities  taken  by  him  on  such  side  to  the 
said  surrogate  within  twenty  days  after  the  same  shall  have  been  received  and  taken  bjf 
him ;  th^n  this  obligation  to  be  void,  otherwise  to  remain  in  ftill  force  and  virtnoi 

Sealed  and  delivered,  Ao.  (Signed^)  [siAib] 


Ho.  85*   Paffa  607* 

ORDER  FOB  SALE. 

[FoUow  iVb.  83  ddwn  io  the(^)j  and  then  proceed  tufoOowe:']  the  moneys  reqcdred  cannot  be 
raised  by  mortgage  or  lease  advantageously  to  the  estate  of  the  said  deceased,  and  the  said 
A.  L^  administrator  as  aforesaid,  having  executed  a  bond  to  the  people  of  this  state,  with 
suflBcient  sureties  approved  by  the  said  surrogate,  in  the  penalty  and  with  the  condition  pre- 
scribed by  the  statute  in  such  case  made  and  provided,  which  said  bond  is  filed  with  the 
said  surrogate,  it  is  thereupon  ordered,  and  the  surrogate  aforesaid,  pursuant  to  the  statute 
aforesaid,  doth  order  that  the  said  A.  L.,  administrator  as  aforesaid,  sell  the  following  de- 
scribed real  estate,  whereof  the  said  intestate  died  seised,  to  enable  him  to  pay  such  debts 
aforesaid  of  the  said  intestate,  that  is  to  say: 

All  that  certain  house  and  lot  of  land  situate^  lying  and  being  in  the  Eighth  ward  of  the 
city  of  New  York,  known  as,  Ac. 

Also,  all  those  certain  lots,  pieces  or  paroels  of  ground  situate,  fto. 

And  it  is  further  ordered  and  directed  that  the  said  administrator  may  give  to  the  pur- 
chaser at  such  sale  of  any  of  tiie  said  real  estate,  a  credit  not  excee^g  two  years,  for  not 
more  than  one-half  of  the  purchase  money  of  such  real  estate  purchased  by  him,  to  be  se- 
cured by  a  bond  of  the  said  purchaser,  and  by  a  mortgage  of  the  premises  to  him  sold  at  the 
said  sale. 

And  it  is  fUKber  ordered  that  the  said  administrator  do  make  return,  according  to  law,  of 
all  sales  made  by  virtue  of  this  order. 
In  testimony  whereofj  the  surrogate,  Ac. 


BEPOBT  OF  SALE. 
SunrogMe  Odftrt^OofUOy  ofKew  TorK 

Ik  thb  xattsr  or  the  adionistba-  ] 

tor's  6A£B  or  1<HB  BBAL  SBTAIfl  I 
or  B.  H.,  DS0SA8BD,  IMTBSTATX^  [ 
rOR  THR  PATlfRMT  OV  HIB  DRBVB. 

To  Edward  C.  Wsot,  Swrrogaitie  ofiht  comty  cfNtw  York: 

The  return  of  A.  L.,  the  administrator  of  all  and  singular  the  goods,  chattels  and  ersdils 
of  B.  M.,  late  of  the  city  of  New  York,  deceased,  intestate,  of  his  proceedings  onder  the 
order  of  sale  of  the  real  estate  of  the  said  intestate  geanted  l^  the  snnogato,  and  betting 
date  on  the  day  of  in  the  year  one  thousand  eight  hundred  and  sixty- 

The  said  administrator  doth  report  and  retoam  that  he  caused  a  notice  that  the  said  real 
estate  would  be  soM  at  pablio  vendue,  at  the  Merchant's  Exchange  in  the  city  of  New  York, 
on  the  day  of  instant,  at  twelve  o'okxdc  at  noon  of  that  day,  to  be  posted  Ibr 

ax  weeks  previous  to  the  day  appdnted  for  the  said  sale,  at  the  Bank  of  the  BepoUie, 
on  the  northeasterly  comer  of  Broadway  and  Wall  street,  at  and  at 

three  of  the  most  public  places  in  tiie  First  ward  of  the  d^  of  New  York,  hi  wbkh 
■aid  ward  the  said  Meiohani's  Exchange  is  situated,  and  the  same  notkse  to  be  published 
for  six  weeks  successively,  previous  to  the  day  appomted  for  the  said  sale,  in  the  newspaper, 
entitled  the  Morning  Oourier  and  the  New  York  Enquirer,  printed  in  the  county  of  New 
York,  a  copy  of  which  said  notice,  with  the  proof  of  such  posthig  and  publicatk>n  thereof;  is 
hereunto  annexed. 


Ixir  APPENDIX. 

And  the  said  administrator  farther  repents  and  retnras^  that  on  the  said  day  of 

instant,  between  the  hour  of  nine  o'clock  in  the  morning  and  the  setting  of  the  son  of 
the  same  day,  at  the  Merchant's  Exchange  in  the  city  of  New  York,  and  within  the  eonnty 
of  New  Tork,  wherein  the  premises  ordered  to  be  sold  are  situated,  he  sold  at  public  vendue, 
the  whole  of  the  real  estate  mentioned  and  described  in  the  said  order  of  sale,  and  that  he 
did,  on  the  said  sale,  sell  the  premises  described  in  the  said  order  as  follows : — 

AU  that  certain  house  and  lot  of  land,  situate,  lying  and  being  in  the  Eighth  ward,  kc ; 

To  H.  B.,  for  the  sum  of  six  thousand  dollars,  that  being  the  highest  sum  bid  for  the 
same $6,000 

And  that  on  the  said  sale,  he  did  further  sell  the  premises  described  in  the  said  order  as 
follows : — 

All  those  certain  lots,  pieces  or  paroels  of  ground,  fta ; 

To  I.  L  A.,  for  the  sum  of  three  thousand  dollars,  that  being  the  highest  sum  bid  for  thb 
same $3,000 

And  that  on  the  said  sale  he  did  further  sell,  fta ; 

And  the  said  administrator  doth  farther  report  and  return  to  the  suirogate  that  the  said 
sale  was  in  all  respects  legally  made  and  &irly  conducted. 

All  which  is  respectfully  submitted.  A.  L.,  AdmuMrator,  Sc 

Dated  this  day  of  A.  D.  1860. 


No.  87*    Pace  613* 

ORDER  OONFIRMING  SALE. 
At,  kc    {See  M.  3.) 

In  the  matter  or  thb  balb  of  the 

BEAL  ESTATE  OF  B.  M.,  DECEASED, 
FOB  THE  PAYMENT  OF    HIS  DEBTS. 


An  order  haying  been  duly  made  by  the  surrogate  of  the  county  of  New  York,  on  the 
day  of  in  the  year  one  thousand  eight  hundred  and  sixty-  authorizing  A. 

L.,  the  administrator  of  all  and  singular  the  goods,  chattels  and  credits  of  B.  M.,  late  of  the 
city  of  New  York,  deceased,  intestate,  to  seU  the  real  estate  whereof  the  said  intestate  died 
seized,  mentioned  and  described  in  the  said  order,  to  enable  him  to  pay  the  debts  therein 
mentioned  of  the  said  intestate,  and  the  said  administrator  having  this  day  made  Ids  return 
of  his  proceedings  upon  the  said  order,  by  which  said  return  it  appears  that  under  the  aaid 
order  the  said  administrator,  after  having  posted  and  published  due  notice  of  the  time  and 
place  of  holding  the  said  sale  according  to  law,  did,  on  the  day  of  in  the  year 

one  thousand  eight  hundred  and  sixty-  at  twelve  o'clock  at  noon,  the  time  mentx»ied  in 
the  said  notice,  and  between  the  hour  of  nine  in  the  morning  and  the  setting  of  the  son  of 
the  same  day,  at  the  Merchant's  Exchange  in  the  city  of  New  York,  the  place  mentioned 
in  the  said  notice,  sell  at  public  vendue  the  whole  of  the  premises  mentioned  and  described 
in  the  said  order,  and  that  he  did,  on  the- said  sale,  sell  the  premises  described  in  the  said 
order  as  follows: 

AU  that  certain  house  and  lot  of  land  situate,  lying  and  bemg  in  the  Eighth  ward  of  the 
city  of  New  York,  and  known  as,  Ac  ; 

To  H.  B.,  for  the  sum  of  six  thousand  dollars,  that  being  the  highest  sum  bid  for  the 
same $6,000 

And  that  on  the  said  sale,  he  did  further  sell  the  premises  described  in  the  said  order  as 
follows : 

All  those  certain  lots,  pieces  or  paroels  of  ground,  Ac. 

To  1. 1.  A.,  for  the  sum  of  three  thousand  dollars,  that  being  the  highest  aam  bid  for  the 
same $3,000 

And  the  said  administrator  having  this  day  appeared  before  the  surrogate,  in  his  own 
proper  person,  and  by  T.  L.  W.,  his  counsel,  and  having  moved  for  an  order  oonfirming  the 
said  sale,  and  G-.  M.,  one  of  the  heirs  of  the  said  intestate,  having  also  appeared  in  his  own 
proper  person,  and  by  Ot.  B.,  his  counsel,  and  having  made  opposition  to  the  confirmatkn 
of  the  said  sale,  and  the  surrogate  having  examined  the  proceedings  upon  the  ^foresaid  order 
of  sale,  and  having  examined  the  said  administrator  and  several  other  persona  on  oath  toocb- 
ing  the  same ;  and  it  appearing  to  the  surrogate  that  the  said  sale  was  legally  made  and 
fairly  condacted,  and  that  the  sums  bid  for  the  several  lots  and  parcels  of  the  real  estate  m 
sold  were  not  disproportionate  to  their  value  respectively:  It  is  ordered  and  decreed,  and 
the  surrogate,  pursuant  to  the  provisions  of  the  statutes  concerning  the  powers  and  duties 
of  executors  and  administrators  in  relation  to  the  sale  and  disposition  of  the  r«al  estate  of 


NOTICE  TO  WIDOW  AS  TO  S ATXSFAOTION  OP  DOWBE.  Ixy 

thdrtestaitororiiitesUito,  doth  ordnr  and  daoiM  th*t  the  said  BEde  of  the  said  real  estate^  ao 
as  aforeaaid  made  by  the  said  administrator,  be,  and  the  same  hereby  is  confirmed.  And 
the  said  surrogate,  pursuant  to  the  provisions  of  the  statutes  aforesaid,  doth  further  order 
and  direct  the  said  A.  L.,  administrator  as  aforesaid,  to  execute  conyeyanoes  of  the  said 
seyend  lots  and  paroels  of  the  said  real  estate  so  bM  bj  him  as  aforauud,  to  the  puiohasen 
thereof  respectiyely  at  the  said  sal& 
la  testimony  whereof  the  sorrogate,  ko. 


1fo»  88*   Ptttfe  61 4« 
ADMINISTRATOE'S  DEED. 

This  indeniurej  made  the  day  of  one  thousand  eight  hundred  and  sixty- 

betveen  A.  L.,  administrator  of  all  and  singular  the  goods,  chattels  and  credits  of  B.  M.,  late 
of  the  city  of  New  York,  deceased,  of  the  first  part^  and  d.  E.  B.,  of  the  city  of  New  York, 
gentleman,  of  the  second  part,  witnesseth: 

Whereas  £.  G.  W.,  Esquire,  surrogate  of  the  county  of  New  Y<m^,  heretofore  made  an 
order,  which  said  order  is  in  the  words  and  figures  following,  to  wit:  ^Here  take  in  order  Jor 
iole.^  And  whereas,  the  whole  of  the  premises  described  in  the  said  order  haye  accord- 
ingly been  sold  at  public  vendue,  by  the  said  party  of  the  first  part,  on  the  day  of 
,  186  ,  at  the  Merchant's  Exchange  in  the  county  of  New  York,  that  being  the 
county  where  the  said  premises  are  situated,  due  notice  of  the  time  and  place  of  holding  suoh 
sale  having  been  g^ven  according  to  law :  And  whereas,  the  said  party  of  the  first  part  did 
make  return  of  his  proceedings  upon  such  order  of  sale  to  the  said  surrogate,  in  pureuanoe 
of  the  said  order,  and  of  the  statute  in  such  case  made  and  provided :  And  whereas,  after- 
wards, the  said  surrogate,  after  examining  the  said  proceedings,  did  make  an  order  in  the 
words  and  figures  following,  to  wit :   [Bere  take  in  the  order  far  ooi^innaiiorL] 

And  whereas,  the  said  party  of  the  first  part  did,  at  thcsaid  sale,  sell  to  the  said  party  of 
the  second  part,  be  being  the  highest  bidder  for  the  same, 

Now  (his  indenture  furih&  vfUneeseOi :  That  the  said  party  of  the  first  part,  in  pursuance 
of  the  said  sale,  and  of  the  said  orders  of  the  said  surrogate,  and  in  pursuance  of  the  statutes 
of  this  state  in  such  case  made  and  provided,  and  also  for  and  in  consideration  of  the  sum 
of  dollars,  lawfbr money  of  the  United  States  of  America,  to  him  in  hand  paid  by 

the  said  party  of  the  second  part,  the  receipit  whereof  is  hereby  acknowledged,  hath  bar- 
gained, sold  and  conveyed,  and  by  these  presents  doth  bargain,  sell  and  convey  unto  the 
scud  party  of  the  second  part,  his  heirs  and  assigns  forever,  all  that  certain,  ko. 

Together  vrith  the  privileges  and  appurtenances  thereunto  belonging,  or  in  any  way  ap- 
pertaining, and  all  the  estate,  right  and  interest  which  the  said  B.  !£.,  deceased,  at  &e  time 
of  his  death,  had  of,  in  and  to  the  same,  free  and  discharged  from  all  claims  fbr  dower  of  R. 
IC,  widow  of  the  said  B.  M.,  deceased;  subject,  however,  to  all  charges  bv  judgment,  mort- 
gage or  otherwise,  upon  the  lands  so  sold,  existmg  at  the  time  of  the  death  of  the  said  B.  M. 

To  have  and  to  hold  the  above  described  and  conveyed  premises,  with  the  appurtenances, 
and  all  the  estate,  right  and  interest  which  the  said  B.  II,,  at  the  time  of  his  death,  had 
therein,  unto  the  said  party  of  the  second  part,  his  heirs  and  assigns  forever,  as  fully  and 
amply  as  the  said  party  of  the  first  part  might,  could  or  ought  to  sell  and  convey  the  same^ 
by  virtue  of  the  orders  above  recited,  and  of  the  statutes  of  this  state  made  and  provided,  or 
otherwise.  In  witness  whereof  the  said  party  of  the  first  part  has  hereunto  set  hand  and 
seal,  the  day  and  year  first  above  written. 

Sealed  and  delivered  in  presence  of 


No.  89*   Paice  617* 

NOTIOE  TO  WIDOW  AS  TO  SATISFACTION  OF  HEB  DOWEB. 
Surrogate  8  Court— Ootmty  of  New  York. 


In  the  xattkr  of  the  dxbtbibution  of 

THB  FB00EBD8  OF  TBB  fiALl  OF  THE 
REAL  ESTATE  OF  B.  M.,  ]>BCBAflBD. 


Take  notice  that  A.  L.,  the  administrator  of  all  and  singular  the  goods,  chattels  and  credits 
of  B.  M.,  late  of  the  city  of  New  York,  deceased,  intestate,  has  brought  into  the  ofllce  of  the 
surrogate  of  the  county  of  New  York,  the  moneys  arisuig  from  ^e  sale  lately  made  by  him 

62 


Ixn 


mprja  *±a  lands  wo  fOul  br  the 
the  prr^-'pfes  o(  Iftw  appiieabto  to 

kidjred  or  proved  jk  tLe  Mae 
CMkMni  be  ttX  g^iTen  wiiLin  tl:« 
<>ub^«Irl  of  the  pordbaae  waooef  cf  the 
end  wuJ  caott  the  Mae  to  be 

Dat«d  this        dej  cf  A.  D.  1S6 

To  B.  IL,  the  widow  of  B.  M^ 


A  teMe,  eotfcipopdmg  wtth  the  Korthamploit  ttfalei^ 
84th  raJe  of  the  Sopreae  Court,  diowmg  the  Tafaw  of  a 
ecfot,  on  A  nsi^  life,  at  anj  age  fioa  one  jear  to 


TTOf 


«1§. 


th«i 


Bol^towortlL 

1 

10,107 

2 

11,724 

8 

12,348 

4 

•  12,769 

5 

12,962 

6 

13,156 

7 

13,275 

8 

13,337 

9 

13,335 

10 

13,285 

11 

13,212 

12 

13,130 

13 

13,044 

U 

12,953 

16 

12,857 

16 

12,755 

17 

12,655 

18 

12,562 

19 

12,477 

20 

12,398 

21 

12,329 

22 

12,265 

23 

12,200 

24 

12,132 

25 
^6 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 


WMdtfiB 


12,063 
11,992 

11,91^ 
11,841 

11,763 

11,682 

11,598 

11,512 

11,423 

11,331 

11,236 

11,137 

11,035 

10,929 

10,819 

10,705 

10,589 

10,473 

10,356 

10.235 

10,110 

9,980 

9,846 

9,707 


49 
50 
51 
52 
63 

.  64 

.  55 

56 
57 
58 

!  59 


60  I 

61  I 
62 
63 
64 
65 
66 
67 
68 
69 
70 
71 
72 


9,563 
9,417 
9,273 
9,129 
8,980 
8,827 
8^670 
8,509 
8,343 
8,173 
7,999 
7,820 
7,637 
7,449 
7,253 
7,052 
6,841 
6,625 
6,405 
6,179 
5,949 
6,716 
6,479 
6,241 


73 

74 

75 

76 

77 

78     t 

79 

80 

81 

82 

83 

84 

85 

86 

87 

88 

89 

90 

91 

92 

93 

94 


1,781 
4,566 


4.154 
3,952 
3,742 
3,514 
3,281 
3,156 
2,926 
2,713 
2,551 
2,402 
2,266 
2,138 
2,031 
1,882 
1,689 
1,422 
1,136 
0,806 
0,618 


RX7LE8  rOB  OOMPUTOTa  THS  TAL17X  OF  TBS  UWE  UTATI  OB  AXKUITT. 

Calculato  the  intereet,  at  six  per  cent,  for  one  year,  upon  the  som  to  the  inoome  of  winch 
the  person  is  entitled ;  multiplj  this  interest  bj  the  number  of  jears*  purchase  set  opposite 
the  person's  age  in  the  table,  and  the  product  is  the  gross  yalue  of  the  life  estate  dT  soeh 
person  in  said  sum. 

Example. — Suppose  a  widow's  age  is  37,  and  she  is  entitled  to  dower  in  real  estate  worth 
$350  75;  one-third  of  this  is  $116  91  2-3 ;  interest  on  $116  91,  one  year,  at  six  per  cent, 
is  $7  01 ;  the  number  of  jean*  purchase  which  an  annuity  of  one  dollar  is  worth,  at  the  age 
of  37,  as  appears  by  the  table^  is  11  years  and  035.1000  parts  of  a  year,  which  multiplied  by 
$7  01,  the  income  for  one  year,  gives  $77  35  and  a  fraction,  as  the  gross  value  of  her  rig^t 
>f  dower. 


BISTRIBUnON  OP  PROCBBDa  Ixvu 

Ho.  91.   Paflpe  618* 

WIDOW'S  RELEASE  OP  DOWER»  AND  CONSENT  TO  ACCEPT  A  SUM  IN  GROSS. 

Whereas  A.  L.,  the  administrator  of  all  and  singnlar  the  goods,  chattels  and  credits  of  B. 
M.,  late  of  the  city  of  New  Yoric,  deceased,  mj  late  husband,  has  recently  sold  the  real  estate 
whereof  the  said  B.  If.  died  seised,  upon  an  order  of  the  snrrogate  of  the  county  of  New 
York,  authorizing  him  to  sell  the  same  for  the  payment  of  the  debts  of  the  said  deceased, 
and  has  brought  the  moneys  arising  from  such  sale  into  the  office  of  the  said  surrogate  for 
the  purpose  of  distribution:  Now  these  presents  witness  that  I,  R.  M.,  of  the  city  of  New 
York,  widow  of  the  said  B.  M.,  deceased,  do  hereby  consent  to  accept  such  sum  in  gross  as 
shall  be  deemed,  upon  the  principles  of  law  applicable  to  annuities,  a  reasonable  satisfaction 
for  my  dalm  of  dower  upon  the  lands  so  sold  as  aforesaid,  in  lieu  of  my  dower  therein. 

And  these  presents  fartiier  witness  that  I,  the  said  R.  M.,  widow  as  aforesaid,  do  hereby 
acknowledge  that  I  have  received  from  Edward  C.  West,  Esquire,  surrogate  of  the  oounty 
of  New  York,  the  sum  of  dollars  and  cents,  pursuant  to  the  foregoing  consent, 

in  full  discharge  and  satisfaction  of  all  my  right  and  claim  of  dower  upon  the  lands  so  sold 
as  aforesaid. 
In  testimony  whereof  I  have  hereunto  set  my  hand  and  seal  this  day  of  in  the 

year  one  thousand  eight  hundred  and  sixty-  -  R.  M ,     [seal] 

Sealed  and  delivered,  fta 


No.  92.   Pase  618* 

ORDER  POR  PUBLICATION  OP  NOTICE  OP  DISTRIBUTION. 
At,  fta    (See  No.  3.) 

In  tbx  matter  of  the  distbibution 
of  the  pbogeeds  of  the  sale  of 
the  beal  estate  of  b.  k.,  de- 
CEASED. 


A.  Ll,  the  administrator  of  all  and  singular  the  goods,  chattels  and  credits  of  B.  !£.,  late 
of  the  city  of  New  York,  deceased,  intestate,  having  brought  into  the  office  of  the  surrogate 
the  moneys  arising  fVom  the  sale  of  the  real  estate  of  the  said  intestate,  lately  made  by 
him  upon  the  order  of  the  surrogate,  and  the  proceeds  of  the  said  sale,  after  making  the 
necessary  deductions  therefrom,  not  being  sufficient  to  pay  all  the  debts  of  the  said  intes- 
tate, it  is  thereupon  ordered  that  the  balance  of  such  proceeds  be  divided  among  the  credi- 
tors according  to  law,  at  the  surrogate's  office  in  the  city  of  New  York,  on  the  day 
of  next,  and  that  notice  of  the  time  and  place  of  making  such  distribution  be  pub- 

Ushed  for  six  weeks  successively  in  the  newspaper  entiUed  ''  the  Evening  Post,"  printed  in 
the  oounty  of  New  York,  and  also  in  the  newspaper  entitled  "  the  Albany  Argus,"  the  said 
last  named  newspaper  being  deemed  by  the  surrogate  most  likely  to  give  notice  to  the 
creditors. 

NOTICE  OP  DISTRIBUTION. 

Notice  is  hereby  given  that  the  balance  remaining  of  the  proceeds  of  the  sale  of  the  real 
estate  of  B.  M.,  late  of  the  city  of  New  York,  deceased,  intestate,  lately  made  under  the 
order  of  the  surrogate  of  the  county  of  New  York  by  A.  Lu,  the  administrator  of  all  and  sin- 
gular the  goods,  (battels  and  credits  of  the  said  intestate,  will  be  divided  by  the  said  surro- 
gate among  the  creditors  of  the  said  intestate,  in  im>portion  to  their  respective  debts,  ac- 
cording to  law,  at  the  surrogate's  office  in  the  dtj  of  New  York,  on  the  day  of 
next,  at  ten  o'clock  in  the  forenoon  of  that  day. 

Dated  this       day  of  A.  D.  186 
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ENTRY  OP  DISTRIBUTION  IN  THE  SURROGATE'S  MINUTBa 
At,  ko.    (See  No.  3.) 


Ik    the    MATTER    OF    TBS    ESTATE    OF 
R.   S.,   DEOEASBD. 


I 


On  the  hearing  for  distribution,  in  pursuance  of  notice,  on  the       day  of  1861,  and 

at  the  times  and  places  to  which  such  hearing  was  adjourned,  and  on  the  hearing  on  the 
order  of  sale,  the  following  demands  of  the  following  named  persons  have  been  and  were 
established  as  valid  subsisting  demands  against  the  said  intestate,  R.  S^,  deceased,  and  are 
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the  only  demands  ertablished :  That  said  peraans*  names  are  mentioDed  in  the  fint  oolnmn 
of  the  following  list,  and  the  amount  due  to  each  in  the  second  column  opposite  each  naim^ 
and  the  amount  to  which  each  person  is  entitled  on  this  distribution,  this  daj  ordened,  in  the 
third  colunm  opposite  each  name,  which  list  is  as  follows^  that  is  to  say : 

Names.                                                                               Amooit  doa.  AoMiuit  antSllaA 

W.  T $1,281  73  $726  73 

W.  A. 192  11  108  9% 

Ac.  Aa 

At,  ko.    (See  No.   3.) 


Iir    THE     XATTSB  OF   THX    DISTRIBUTION  I 
OF  THE  K8TATB  OF  R   S.,  DECEASED,      f 


Notice  that  distribution  of  the  proceeds  of  the  sale  of  the  real  estate  in  this  matter  would 
be  made  on  the        day  of  186    having  been  duly  published,  and  the  whole  amoonl 

of  the  money  paid  into  the  office  of  the  said  surrogate,  on  the  sale  of  the  said  real  estate, 
being  $4,132  59,  fh>m  which  is  to  be  deducted  the  costs  and  charges  of  the  said  sorrogate 
in  this  matter,  to  wit:  the  sum  of  $62  23  for  his  fees  and  costa,  and  $7  40  for  advertising 
notice  of  distribution  in  this  matter  in  t&e  **New  York  Dally  Tribune,"  leaving' in  the  hands 
of  the  said  surrogate,  undistributed,  the  sum  of  $4,062  96,  and  E.  S.,  the  widow  of  the  tes- 
tator, being  entitled  to  dower  in  the  lands  sol<]^  and  she  having  consented  to  take  a  gross 
sum  in  lieu  of  said  dower,  it  Is  ordered  that  distribution  be  made  of  said  sum  as  foUows; 
that  is  to  say,  to  the  said  widow  the  sum  of  $777  08,  being  the  gross  sum  to  which  she  is 
entitled  in  lieu  of  said  dower,  and  that  the  residue  of  said  sum  be  distributed  among  the 
creditors  of  the  testator,  whose  debts  have  been  established  and  above  recorded,  in  the  pi^ 
portion  as  set  oppposlte  their  respective  names  in  the  third  column  above  recorded ;  tiial  a 
to  say,  each  to  receive  the  amount  set  opposite  their  respective  names  in  said  third  cohimn, 
as  the  share  of  each  on  this  distribution. 
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PETITION  OF  A  CREDITOR  TO  REQUIRE  AN  ADMINISTRATOR  TO  HOBT- 
GAGE,  LEASE,  OR  SELL  THE  REAL  ESTATE  OF  THE  DECEASED  FOR 
THE  PAYMENT  OF  HIS  DEBTS. 

Cowniy  of  New  Tork,  ) 
Swrrogaie^a  Court,    ) 

To  Edwabd  C.  West,  Esq.,  Starrogale  of  the  cowniy  <^New  York: 

The  petition  of  0.  R.,  of  the  city  of  New  York,  merchant,  respectfully  showeth  that  he  a 
a  creditor  of  D.  S.,  late  of  the  city  of  New  York,  deceased,  intestate ;  that  the  said  intcetats 
died  indebted  to  your  petitioner  in  the  sum  of  dollars  and  interest  upon  a  pramis- 

sory  note  made  by  him  to  your  petitioner  or  order,  dated  the        day  of  186  ,  and  paj« 

able  in  ninety  days  after  date ;  that  the  said  claim  is  justly  due  to  your  petitioner;  that  no 
payments  have  been  made  thereon,  and  that  there  are  no  off-sets  against  the  same  to  the 
knowledge  of  your  petitioner,  and  that  the  same  is  not  secured  by  judgment  or  mortgags 
upon  or  ezprecaly  charged  on  the  real  estate  of  the  said  deceased. 

Your  petitioner  further  shows  that  letters  of  administration  of  all  and  singular  the  goodi, 
chattels  and  credits  of  the  said  D.  S.,  deceased,  were  duly  granted  by  the  surrogate  of  the 
oounty  of  New  York  to  E.  T.,  on  the        day  of  in  the  year  186  ,  and  that  the  ssins 

still  remain  in  fVill  force,  as  he  is  informed  and  believes ;  that  your  petitioner  has  presented 
his  said  claim  to  the  said  administrator,  and  that  the  same  has  been  admitted  by  him  to  bo 
a  valid  and  subsisting  claim  against  the  said  intestate. 

Your  petitioner  further  shows  that,  on  the       day  of  last  past,  the  said  S.  T.  ren- 

dered to  the  surrogate  an  aocount  of  his  proceedings  as  such  administrator  aforesaid,  and 
which  said  account  has  been  settled  before  the  said  surrogate,  and  that  it  appears  firom  tfaa 
said  account,  upon  such  settlement,  that  there  are  not  sufficient  assets  to  pay  the  debts  of 
the  said  deceased. 

Your  petitioner  fbrther  shows  that  the  said  intestate'  died  seised  of  the  following  de- 
scribed real  estate,  valued  at  the  sums  respectively  affixed  to  each  lot  or  parcel,  and  occo- 
pied  or  not  occupied,  as  stated  in  respect  to  each  of  the  said  several  lots  or  parcels ;  that  is 
to  say: 

All  that  certain  house  and  lot  of  land  situate,  lying  and  being  in  the  Eighth  ward  of  ths 
city  of  New  York,  and  known  as,  fta 

The  value  of  this  house  and  lot,  in  the  judgment  of  your  petitioneri  is $8,000 

The  occupant  of  the  same  is  W.  G. 
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Also  all  those  oertdn  lots,  pieces  or  parcels  of  ground  situate,  fto. 

The  yalue  of  these  lots,  in  the  judgment  of  jour  petitioner,  is $800 

They  are  not  occupied. 

Your  petitioner  further  shows  that  the  heirs  of  the  said  D.  S.,  deceased,  are  L.  S.,  M.  S. 
and  N.  S.,  all  of  full  age,  and  all  residing  in  the  city  of  New  York,  his  only  children. 

Your  petitioner  further  shows  that  he  is  desirous  that  the  said  real  estate  of  the  said  in- 
testate, or  so  much  thereof  as  shall  be  necessary  for  that  purpose,  should  be  mortgaged, 
leased,  or  sold  for  the  payment  of  his  debts.  He  therefore  prays  that  the  surrogate  will 
grant  an  order  for  the  said  E.  T.,  administrator  as  aforesaid,  to  show  cause  why  be  should 
not  be  required  to  mortgage,  lease,  or  sell  the  real  estate  of  the  said  deceased  for  the  payment 
of  his  debts,  and  that  such  fVirther  proceedings,  according  to  law,  may  be  thereupon  had  as 
may  tend  to  the  reUef  of  your  petitioner,  and  to  the  satis&ction  of  his  claim  aforesaid  out  of 
the  said  real  estate  of  the  said  intestate.    And  your  petitioner  will  ever  pray,  &c. 

Dated  this       day  of  A.  D.  186  . 

[The  usual  jurat] 


r  Ho.  95*   Pace  6ftA* 

ORDER  THAT  ADMINISTRATOR  SHOW  CAUSK 
'  At,fta    (Seeyo.Z.) 

' -r  I     .  II        < 

In  thb  kattbb  of  the  applicatiok  of 
0.  r.,  a  gbsditor  of  d.  s.,  de- 

OBASED,  TO  HAVE  THB  BEAL  ESTATE 
[  OF  THE  SAID  DECEASED  MOBTGAQED, 

LEASED,  OB  SOLD  FOB  THB  PATMENT 
OF  HIS  DEBTS. 


On  reading  and  flHng  the  petition  of  C.  R.,  of  the  city  of  New  York,  merchant,  a  creditor 
of  D.  &,  late  of  the  said  city,  deceased,  intestate,  it  is  ordered,  pursuant  to  the  prayer  of  the 
said  petition,  that  E.  T.,  the  administrator  of  all  and  singular  the  goods,  chattels  and  credits 
of  the  said  D.  S.,  deceased,  personally  be  and  appear  before  the  surrogate  of  the  county  of 
New  York,  at  his  office  in  the  city  of  New  York,  on  the        day  of  instant,  at  ten 

oWock  in  the  forenoon  of  that  day,  then  and  there  to  show  cause  why  he  should  not  be  re- 
quired to  mortgage,  lease,  or  sell  the  real  estate  of  the  said  D.  S.,  deceased,  for  the  payment 
ofhisdebta 


Ho*  96*   Pair««  0ft5-6* 

ORDER  THAT  PERSONS  INTERESTED  SHOW  CATTSB. 

At,Aa    [See  No.  3.) 

mie.    (SeeKo.95\) 

An  order  having  heretofore  been  duly  made  on  the  appUoation  of  0.  IL,  of  the  oi^  of  New 
York,  merchant,  a  creditor  of  D.  S.,  late  of  the  said  city,  deceased,  intestate,  requiring  E.  T., 
the  administrator  of  all  and  singular  the  goods,  chattels  and  credits  of  the  said  intestate,  per- 
sonally to  be  and  appear  before  the  surrogate  of  the  county  of  New  York,  on  this  day,  to 
show  cause  why  he  should  not  be  required  to  mortgage,  lease,  or  sell  the  real  estate  of  the 
said  deceased  for  the  payment  of  his  debts,  and  the  said  administrator  haying  appeared,  and 
haying  shown  no  cause  to  the  contrary,  it  is  ordered  that  all  persons  interested  in  the  estate 
of  the  sud  D.  S.,  deceased,  intestate,  appear  before  the  surrogate  of  the  county  of  New  York, 
at  his  office  in  the  city  of  New  York,  on  the         day  of  next,  at  ten  o'clock  in  the 

forenoon  of  that  day,  then  and  there  to  show  cause  why  authority  should  not  be  given  to 
the  said  administrator  to  mortgage,  lease,  or  sell  so  much  of  the  real  estate  of  the  said  D.  S., 
deceased,  as  shall  be  necessary  to  pay  his  debts. 
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ORDER  FOR  SALE  GRANTED  ON  THE  APPLICATION  OP  A  CREDITOR. 

At,  Ac.  (See  No.  3,) 

me.    (See  No.  96.) 

An  order  having  heretofore  been  duly  made  by  the  surrogate  of  the  county  of  New  Yoik, 
on  the  application  of  G.  R.,  of  the  city  of  New  York,  merchant,  a  creditor  of  D.  S.,  late  of 
the  said  city,  deceased,  intestate,  requiring  E.  T.,  the  administrator  of  all  and  singular  the 
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goods,  chattels  and  credits  of  the  said  intestate,  personaHj  to  be  and  appear  before  the  sor- 
rogate  of  the  countj  of  New  York,  on  the        daj  of  last  past,  to  show  cause  whj  he 

should  not  be  required  to  mortgage,  lease,  or  sell  the  real  estate  of  the  said  D.  Sw,  deceased, 
for  the  payment  of  his  debts,  and  the  said  administrator  having  appeared,  and  baving  shown 
no  cause  to  the  contrary ;  and,  thereupon,  the  said  surrogate  having  made  a  further  order, 
directing  all  persons  interested  in  the  estate  of  the  said  D.  S.,  deceased,  to  appear  before  him, 
at  the  surrogate's  office  in  the  city  of  New  York,  on  this  day,  at  ten  o^dock  in  the  forenooo, 
to  show  cause  why  authority  should  not  be  given  to  the  said  administrator  to  mortgage^ 
lease,  or  sell  so  much  of  the  real  estate  of  the  said  D.  S.,  deceased,  as  ^all  be  noceflsaiy  to 
pay  his' debts,  and  on  reading  and  filing  satisfactory  proof,  by  affidavit,  of  the  due  publication 
of  the  said  order,  and  of  the  due  service  thereof  on  every  person  in  the  occupation  of  the 
premises  of  which  a  sale  is  desired,  and  on  the  widow  and  heirs  of  the  said  deceased,  and 
the  said  administrator  having  this  day  appeared  in  person  and  by  D.  ^.,  his  proctor;  and 
L.  S.,  one  of  the  heirs  of  the  real  estate  in  question,  and  the  said  C.  R.  having  also  appeared ; 
and  the  proper  proceedings  in  due  form  of  law  having  been  thereupon  had,  and  the  surro- 
gate, upon  due  examination,  being  satisfied  that  the  said  administrator  has  tally  complied 
with  the  requisite  provisions  of  the  statutes  concerning  the  powers  and  duties  of  ezecutofs 
and  administrators  in  relation  to  the  sale  and  disposition  of  the  re«l  estate  of  their  testator 
or  intestate,  that  the  debt  of  the  said  C.  R.,  and  other  debts  presented  and  proved  before  the 
said  surrogate,  and  which  the  said  surrogate  has  duly  adjudged  valid  and  subaistiiig  against 
the  estate  of  the  said  deceased,  and  for  the  purpose  of  sati^ying  which,  application  lor  the 
mortgage,  lease,  or  sale  of  the  real  estate  of  the  said  deceased  is  made,  are  justly  due  and 
owing,  and  that  they  are  not  secured  by  judgment  or  mortgage  upon  or  expressly  charged 
on  the  real  estate  of  the  said  deceased,  and  that  the  same  amount  to  dollars  and 
cents,  exclusive  of  interest,  and  that  the  personal  estate  of  the  said  deceased  is  insnfficieDt 
for  the  payment  of  such  debts ;  and  having  satisfactory  evidence  that  the  s^d  administrator 
has  proceeded  with  reasonable  diligence  in  converting  the  personal  property  of  the  said  de- 
ceased into  money,  and  applying  the  same  to  the  payment  of  debts ;  and  having  inquired 
and  ascertained  whether  suffident  moneys  for  the  payment  of  such  debts  aforesaid  can  be 
raised  by  mortgaging  or  leasing  the  property  of  the  said  deceased,  or  any  part  thereof;  and 
it  appearing  that  the  moneys  required  cannot* be  raised  by  mortgage  or  lease  advantageouaiy 
to  the  estate  of  the  said  deceased,  and  the  said  E.  T.,  administrator  as  aforesaid,  having  exe- 
cttted  a  bond  to  the  people  of  this  state,  with  sufficient  sureties,  approved  by  the  siud  surro- 
gate, in  the  penalty  and  with  the  condition  prescribed  by  the  statute  in  such  case  made  and 
provided,  which  said  bond  is  filed  with  the  said  surrogate,  it  is  thereupon  ordered,  and  the^ 
surrogate  aforesaid,  pursuant  to  the  statutes  aforesaid,  doth  order  that  the  said  K.  T.,  admin- 
istrator  as  aforesaid,  sell  the  folio  vring  described  real  estate  whereof  the  said  intestate  died 
seised,  to  enable  him  to  pay  such  debts  aforesaid  of  the  said  intestate,  that  is  to  saj, 

All  that  certain  house  and  lot  of  land,  fta 

Also,  all  those  certain  lots,  pieces  or  parcels  of  ground  situate,  ftc. 

And  it  is  fUrther  ordered  and  directed  that  the  said  administrator  may  give  to  the  pur- 
chaser at  such  sale,  of  any  of  the  said  real  estate,  a  credit  not  exceeding  two  years,  for  not 
more  than  one-half  of  the  purchase  money  of  such  real  estate  purchased  by  him,  to  be  se- 
cured by  a  bond  of  the  said  purohaser,  and  by  a  mortgage  of  the  premises  to  him  sold  at  the 
said  sale. 

And  it  is  farther  ordered  that  the  said  administrator  do  make  return,  according  to  law,  of 
all  sales  made  by  virtue  of  this  order. 
In  testimony  whereof  the  surrogate^  Ac. 
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ALLEGATIONS  AGAINST  A  WILL. 

Cknmiy  of  New  TorJc^  ) 
Surrogate's  Court    ) 

To  Edward  0.  Wkst,  Surrogate  of  the  county  of  New  York : 

The  allegations  of  Henry  Thompson,  one  of  the  next  of  kin  to  James  Thompson,  late  of 
the  city  of  New  York,  deceased,  against  the  validity  of  *the  last  will  and  testament  of  the 
said  James  Thompson,  deceased,  and  against  the  competency  of  the  proof  thereof 

First  ajiegaiioh.  That  the  said  James  Thompson,  at  the  time  of  the  execution  of  the  in- 
strument in  writing,  purporting  to  be  his  last  will  and  testament,  was  not  competent  to  make 
a  will. 

Second  allegation.    That  the  instrument  in  writing  aforesiud  was  not  executed  and  at- 
tested in  the  manner  prescribed  by  law  for  the  execution  and  attestation  of  last  wills 
testaments. 
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Third  aUegoHon.  That  the  execution  of  the  said  ingtmment,  bj  the  said  James  Thomp- 
son was  obtained  by  fraud,  imposition  and  coercion  practloed  upon  the  said  James  Thomp- 
son by  certain  legatees  and  deyisees  named  in  the  said  instrument,  or  by  some  person  or 
persons  at  their  instance,  and  under  and  by  their  direction  and  contrivance ;  and  that  the 
said  James  Thompson,  at  the  time  of  the  execution  of  the  said  instrument,  was  under  the 
influence,  duress,  and  restraint  of  the  said  legatees  and  devisees. 

Iburih  aUegaiion.  That  the  testimony  of  the  attesting  witnesses  to  the  said  instrument  was 
vague,  indefinite  and  uncertain,  and  did  not  prove  the  due  execution  and  attestation  of  the 
said  instrument  in  the  mode  prescribed  by  law.  Hbnby  Thompson. 

Dated  this        day  of  A.  D.  1860. 

R.  P.,  ProctoTf  and  of  counsel  for  Eenry  Thom^^ion, 

ALLIOATiOVS    DT    THB    FOLLOWING    FORM   WKBB    FILBD   IN   THS   NBW   YORK  STTBBOQATl'S 
OFFIOB,  IN  AN  IMPOBTANT  0A8B,  T7NDEB  THE  DIBBOnON  Off  EMINENT  00X7NBBL. 

in  (he  SurrogaU^a  Oowrifor  ike  cify  and  cowUy  of  Kew  TorJk 

In  the  matteb  of  the  pbobate  of  a 
PAPEB  wBinNa  pubportino  to  be 
the  last  will  and  testament  of 
j.  m.,  dboeased,  beabino  bate  thb  " 

TWENTT-SIXTH  DAT  OF  SEPTBMBEB, 
ONE  THOUSAND  EIGHT  HUNDBBD  AND 
THIRTY -NINE. 


A  paper  writing,  bearing  date  the  twenty-sixth  day  of  September,  in  the  year  one  thousand 
eight  hundred  and  thirty-nine,  purportiDgto  be  the  last  ^nlland  testament  of  J.  M.,  deceased, 
in  and  by  which  I.  J.,  G.  J.  and  A.  G.  H.,  are  appointed  executors  thereof,  and  M.  J.  and  B. 
J.  are  appointed  executrixes  thereof  having  been  heretofore  propounded  before  James  Camp- 
bell, Esquhre,  then  surrogate  of  the  city  and  county  of  New  York,  as  such  last  will  and  tes^ 
tament ;  and  having  been  by  the  said  James  Campbell,  as  such  surrogate,  at  a  Surrogate's 
Court  held  in  and  for  the  said  county,  on  the  twenfy-flrst  day  of  October  now  last  past^  ad- 
mitted to  probate ;  and  the  undersigned,  H.  A.,  wife  of  Ihe  undersigned  J.  A.,  being  the 
daughter  of  said  J.  M., ^deceased,  and  one  of  his  next  of  kin,  we,  the  undersigned  J.  A.  and 
H.  his  wife,  pursuant  to  the  statute  in  such  case  made  and  provided,  do  hereby  contest  the 
said  probate  and  the  validity  of  the  said  paper- writing,  so  purporting  to  be  such  last  will  and 
testament ;  and  for  that  purpose  allege  against  the  vSddity  of  such  alleged  will,  and  against 
the  competency  of  the  proof  thereof: 
I%r8t  They,  the  subscribers,  allege  that  the  said  paper-writing  is  not  the  last  wiU  and 

testament  of  the  said  J.  M.,  deceased. 
Secondly.  They  allege  that  the  said  J.  M.,  deceased,  was  not^  at  the  time  of  the  making 
and  subscribing,  or  of  the  acknowledging  by  him,  the  sud  J.  K.,  of  the  said  paper- 
writing,  purporting  to  be  his  last  will  and  testament,  of  sound  mind  or  memory,  or  in 
any  respect  capable  of  making  a  wilL 
Thirdly.  They  allege  that  the  said  J.  M.,  deceased,  did  not,  at  the  time  of  making  the 
subscription  at  the  end  of  said  alleged  will,  or  at  the  time  of  acknowledg^g  the  same 
subscription  to  have  been  made  by  him  to  the  attesting  witnesses  to  the  said  paper- 
writing,  declare  the  said  paper-writing  to  be  the  last  will  and  testament  of  him,  the 
said  J.  M. 
Fourthly.  They  allege  that  the  attesting  witnesses  to  said  alleged  will  did  not,  nor  did 
either  of  them  sign  his  name  as  a  witness  at  the  end  of  said  alleged  will,  at  the  request 
of  the  said  J.  M. 
lythly.  They  allege  that  the  said  paper-writing,  purporting  to  be  such  last  will  and  testa- 
ment, was  obtained,  and  the  execution  thereof  by  said  J.  M.  procured,  by  fraud  and 
droumvention,  and  undue  influence  practiced  against  and  upon  the  said  J.  M.  by  B.  J., 
1£.  J.,  I.  J.  and  G.  J.,  or  some  or  one  of  ^em,  or  some  other  person  or  persons  unknown 
to  the  subscribers. 
/Sixthly.  They  allege  that  the  ^id  pape^ writing  was  not  freely  and  voluntarily  executed 
or  made  as  his  last  will  and  testament,  by  said  J.  M.,  deceased,  but  that  the  subscription 
thereto  and  publication  thereof  by  him,  the  said  J.  M.,  was  procured  by  fraud  and  co- 
ercion exercised  upon  him,  the  said  J.  M.,  deceased,  by  the  said  B.,  If.,  I.  and  G.,  or 
some  one  of  them,  or  some  other  person  or  persons  to  the  subscribers  unknown. 
Seventhly.  They  allege  that  the  said  paper-writing  was  not  duly  and  sufficiently  proved 
beford  the  said  James  Campbell,  as  such  surrogate,  when  so  admitted  to  probate  as 
aforesaid,  and  that  the  proofii  taken  at  the  said  Surrogate's  Court,  on  such  admission 
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thereof  to  probate,  did  not  and  do  not  show  or  eataMiah  that  the  said  J.  M.,  deoeaaad^ 
was  of  sound  mind  or  memoiy  when  the  same  alleged  will  was  made,  or  that  he  was 
tree  flrom  restraint  when  he  made  the  same,  or  that  the  same  alleged  will  was  aiibscribed 
bj  the  said  J.  U^  or  declared  bj  him  to  be  his  last  will  and  testament  in  the  maimer 
required  bj  the  statute  in  that  behalf;  or  that  the  same  was  dulj  attested  aa  required 
by  said  statute. 
Oiiy  and  County  of  New  Tork^  ss :  J.  A.,  one  of  the  subscribers  to  the  foregoing  allegationB, 
being  duly  sworn,  saith  that  he  has  good  reason,  firom  circumstances,  to  believe,  and  that  he 
does  verily  believe,  the  matters  stated  and  alleged  in  the  preceding  document  to  be  true,  and 
that  the  same  document  was  subscribed  by  him,  this  deponent,  and  his  wife  H.,  who  is  one 
of  the  next  of  kin  of  the  above  named  J.  iL,  deceased. 
Bwom  this  twentieth  day  of  October,  ) 
1860,  before  me^  ) 

W.  H.  $.,  Chmmimoner  of  JDeedt, 


No,  99.    Pave  IMO. 

ORDER  FOR  ISSUING  OTSJlTIOJS  ON  AUiEGAnONS. 

IV     THB      MATTES     OF     THB     ALUQATIOVS  I 
AGAINST  THB  PROBATE  OF  THB  WILL  OF  \ 

James  Thompson,  deceased.  J 

On  leading  and  filing  the  allegations  of  Henry  Thompson,  one  of  the  next  of  Idn  to  Janea 
Thompson,  late  of  the  city  of  N^w  York,  deceased,  against  the  validity  of  the  last  will  and 
testament  of  tJtie  said  James  Thompson,  deceased,  and  the  competency  of  the  proof  thoreo(| 
and  on  nx>tion  of  Mr.  R.  P.,  of  counsel  for  the  said  Henry  Thompson,  it  is  ordered  that  a  citar 
tion  issue  to  Philip  Thompson,  the  executor  who  has  taken  upon  himself*  the  execntion  of 
the  said  last  will  and  testament,  and  to  Ck>melia  Thompson,  William  Thompson,  Cbaries 
Thompson,  and  the  Orphan  Asylum  Society  of  the  city  of  New  York,  legatees  named  in  the 
said  last  will  and  testament,  residing  in  the  state  of  New  York,  requiring  them  and  each  of 
them  to  appear  m  this  court  on  the  first  day  of  September  next,  at  ten  o'olock  in  the  forenoon 
of  that  day,  to  show  cause  wli^  the  probate  of  the  said  last  will  and  testament  should  not  be 
revoked. 

CITATION  ON  ALLBGATIONS. 

The  people  of  (he  staie  qf  New  Tork^  to  Philip  ThompsoUf  one  of  (he  executors  wTio  has  iakai 
vpon  kimsdfthe  exectdion  of  the  last  wtU  and  testament  of  James  T^^mipson,  kUe  of  the  cUiff 
of  New  Yorky  deceased,  and  to  Comdia  Thompson,  WUUam  Thompson,  Charles  numipso% 
and  the  Orph^xn  Asylum  Society  of  the  dty  of  New  York,  legatees  named  in  the  said  last  wiB 
and  iestamenif  residing  in  the  state  of  New  Torkj  send  greeting : 
You  and  each  of  you  are  hereby  cited  and  required  to  appear  before  the  surrogate  of  the 

county  of  New  York,  at  his  office  in  the  city  of  New  York,  on  the  first  day  of  September 
.next,  at  ten  o'clock  in  the  ibreooon  of  that  day,  to  show  cause  why  the  probate  of  the  said 

last  will  and  testament  of  James  Thompson,  deceased,  should  not  be  reyoked. 

In  testimony  whereof)  we  have  caused,  ftc. 

[The  forms  for  (he  eaoaminaiion  of  witnesses  are  similar  to  (hose  on  proving  wiOs,    See  Ap- 
p^dia,  p.    ] 


No*  100*    Paffe  648. 

ORDER  REVOKING  PROBATE. 
At»  Ac.    {See  No.  3.) 

IV  THE  MATTES    OF   THE  ALLBGATIOVS  1 

or  Hbnbt  Thompson,   aoaikst 

THB   TALIDmr    OF    THB    WILL    OF 

Jambs  Thompson,  degeasbd,  and 
thb  oompbtenct  of  thb  proof 

THBBBOF. 


This  matter  having  come  on  to  be  heard  on  the  allegations  of  Heniy  Thompson,  one  of 
the  next  of  kin  to  James  Thompson,  late  of  the  city  of  New  York,  deceased,  against  the 
ralidity  of  the  last  will  and  testament  of  the  said  James  Thompson,  deceased,  and  againsi 


PROCEEDINGS  TO  ENTOBCB  PAYMENT  OF  FEES,  ETC.  Ixxiii 

the  competency  of  the  proof  fhere(4  and  on  tbe  retorn  of  the  citation  lieretofore  iasued 
therein,  requiring  Ptiilip  Thompson,  the  ezecntor  who  haa  taken  npon  himself  the  execution 
of  the  said  last  wiU  and  testament,  and  Oornelia  Thompson,  William  Thompson,  Charles 
Thompson  and  the  Orphan  Asylum  Society  of  the  city  of  New  York,  legatees  named  in  the 
said  last  will  and  testament,  residing  in  the  state  of  New  York,  to  appear  in  this  oonrt  on 
the  day  of  last  past^  to  show  cause  why  the  probate  of  tbe  said  last  will  and 

testament  of  James  Thompson,  deceased,  should  not  be  revoked,  and  due  proof  of  the  per^ 
sonal  service  of  the  said  citation  on  aU  the  persons  and  parties  named  therein  having  been 
produced  and  filed,  and  Henry  Thompson,  one  of  the  next  of  kin  of  the  said  James  Thomp- 
son, deceased,  and  who  filed  the  aUegations  herein,  having  appeared  by  B.  P.,  their  proctor 
and  counsel,  in  support  of  the  said  allegationa,  and  the  said  Philip  Thompson,  the  executor 
as  aforesaid,  and  the  said  William  Thompson,  having  appeared  by  C.  C,  his  proctor  and 
counsel,  in  opposition  thereto,  and  the  said,  the  Orphan  Asylum  Society  of  the  city  of  New 
York,  having  appeared  by  A.  D.,  their  proctor  and  counsd,  also  in  opposition  thereto,  and 
L  H.,  the  special  guardian  of  Charles  Thompson,  one  a!  the  said  legatees,  a  minor,  having 
duly  appeared  in  behalf  of  the  said  minor,  and  no  other  person  or  party  having  appeared  in 
the  said  matter,  and  the  said  matter  having  been  heard  on  seversJ  days,  and  duJy  adjourned 
to  this  day,  and  upon  hearing  tbe  lurooft  of  the  parties  aforesaid,  and  counsel  for  them  res- 
pectively, and  due  deliberation  being  thereupon  had,  it  is  adjudged,  decided  and  decreed, 
and  the  surrogate  of  the  county  of  New  York,  by  virtue  of  the  power  and  authority  in  hun 
vested,  (*)  doth  adjudge,  decide  and  decree  that  the  said  James  Thompson,  at  the  time  he 
executed  the  instrumenl^  bearing  date  tiie  eighth  day  of  January,  in  the  year  1840,  purport- 
ing to  be  his  last  will  and  testament,  was  not  of  sound  mind,  nor  competent  to  execute  a 
wil],  and  that  the  said  instrument  was  not  duly  executed  as  and  for  the  last  will  and  testa- 
ment of  the  said  James  Thompson,  deceased ;  and  it  is  further  adjudged,  decreed  and  de- 
clared, and  the  surrogate  aforraaid,  by  virtue  of  the  power  and  authority  aforesaid,  doth 
adjudge,  decree  and  declare  that  the  sud  instrument  Ux  writing  is  utterly  null  and  void  as 
or  for  the  said  last  will  and  testament  of  tiie  said  James  Thompson,  deceased. 

And  the  said  surrogate  doth  fiirther  order  and  decree  that  the  probate  of  the  said  last 
will  and  testament  heretofore  granted  and  issued  by  and  under  the  seal  of  the  surrogate  of 
the  county  of  New  York,  and  bearing  date  on  the  day  of  in  the  year  one  thous- 

and eight  hundred  and  fifty-four,  be,  and  the  same  Is  hereby  revoked,  and  that  the  costs  of 
all  the  parties  to  this  proceeding,  and  the  fees  and  expenses  thereoi^  be  paid  out  of  the  estate 
of  the  said  deceased. 
In  testimony  whereof  the  suzxogate  of  the  county  of  New  York  hath  hereunto  affixed  hia 

seal,  ftc. 


Ho.  101.   Paff«  Mft. 

ORDER  CONFIRMING  PROBATE  AND  DISMISSING  ALLEGATIONS. 

[As  in  last  form  to  the  (*)  and  (hen  proceed /]  doth  order,  a^udge  and  decree  that  the  said 
last  will  and  testament  of  James  Thompson,  deceased,  and  the  probate  thereof  be,  and  the 
same  hereby  are  confirmed,  and  that  the  said  aUegations  of  the  said  Henry  Thompson  be 
dismissed: 

And  it  is  farther  ordered,  and  the  surrogate,  pursuant  to  the  statute  in  such  case  made 
and  provided,  doth  fUrther  order  that  the  s^d  Henry  Thompson  pay  the  surrogate's  fees  and 
expenses  on  these  prooeedings,  or,  in  de&ult  thereof  that  an  attachment  issue  against  him. 


No*  lOS*    Pace  648. 

FORMS  FOR  PROCEEDINGS  TO  ENFORCE  PAYMENT  OF  FEES  AND  EXPENSES 

OR  COSTS. 
Surrog(Ue*s  Oowif    ) 
Omnniy  ofl/ew  Tork  ) 

IV  THB  ICATTSB,  IRTO.,  [(08  in  Ko.  d9.] 

OUy  and  county  of  yew  Torkf  m:  H.  F.  L.,  of  the  city  of  New  York,  being  duly  sworn, 
doth  depose  and  say  that,  on  the  day  of  instant,  he  served  H.  T.  with  a  copy 

of  the  order  and  decree  of  the  surrogate  of  the  ooonty  of  New  York,  made  in  this  matter, 
dated  the  day  of  ,  which  is  hereunto  annexed,  and  with  a  copy  of  the  bOl  of  the 

surrogate's  fees  and  expenses^  roquhred  by  the  said  order  to  be  paid  by  the^Htid  H.  T.,  and 
at  the  same  time  exhibited  to  the  said  H.  T.  a  power  of  attorney  duly  executed,  indorsed 
upon  the  oopy  of  the  said  order  heroto  annexed,  authorising  and  empowering  this  deponent 
to  demand  and  reoeive  the  sum  of         dollars,  the  amount  of  the  said  bfll  of  foes  and  ex- 


penaei^  wlddi  servioe  was  nuide  Ij  ddiveriiig  the  copf  of  the  nid  order  and  faiH  of  fees 
expenses,  and  exhibitiDg  the  said  power  of  attornej  to  the  said  H.  T.  penoBallj ;  and  tfaia 
deponent  further  aaya  that  he  thereupon  demanded  of  the  said  H.  T.  pajment  of  the  aaid 
flom  of         doUarB,  fees  and  ezpenaee  aforeeaid,  on  behalf  of  ,  and  the  aaid  H.  T. 

whoXlj  reftued  to  paj  the  aama 
Bwom,  Ac. 

[Whmihe  pa^fmeni€ffheeotUi8toheei^mied,amHex1ke44ida^  forworn  i  atfflrf  U 

receive  nek  eoeU  that  he  hoe  noi  reeewed  ike  eame.} 

POWER  OP  ATTORNEY  .INDORSED  UPON  THE  ORDER. 

I  herebj  authorize  and  empower  H.  P.  L.,  of  the  dtj  of  New  York,  derk,  to  demand  sod 
leceiTe  of  H.  T.,  named  in  the  withm  order,  the  sum  of  doUata,  being  the  nmoant  of 
the  sarrogate*8  fees  and  expenses  reqaired  ij  the  said  order  to  be  paid  hy  the  said  H.  T^ 
according  to  the  annexed  bill  of  the  same^  and  his  receipt  shall  be  a  foil  diadiaige  to  the 
said  H.  T.  for  the  amonnt  of  the  said  bill 

• 

ORDER  POR  ATTACHMENT. 
At^fta    (SeeKcZ.) 

lUk.    (See  Ko.  99.) 

On  readmg  and  filing  the  affidayit  of  H.  P.  L.,  with  certain  papers  thereto  annexed,  pro- 
Ting  the  due  and  personal  senrice  on  H.  T.  of  a  copy  of  the  order  made  in  this  matter,  on 
the  daj  of  last  past,  dismissing  the  allegations  heretofore  filed  in  the  office  of 

the  surrogate  of  the  county  of  New  York,  by  the  said  H.  T.,  against  the  Yalidity  of  the  wiD 
of  James  Thompson,  late  of  the  city  of  New  York,  deceased,  and  against  the  competency  of 
the  proof  thereof;  and  confirming  the  probate  of  the  said  will,  and  ord^ng  the  said  H.  T.  to 
pay  the  surrogate's  fees  and  expenses  on  the  said  allegations,  or,  in  default  thereof  that  an 
attachment  issue  against  him ;  and  proving  also  a  demand  of  payment  of  the  sum  of 
dollais,  the  amount  of  the  said  fees  and  expenses,  and  the  refusal  of  the  said  H.  T.  to  pay 
the  same ;  thereupon  it  is  ordered  that  an  attachment  issue  out  of  and  under  the  seal  of  this 
court,  to  be  directed  to  the  sheriiT  of  the  city  and  county  of  New  York,  commanding  him  to 
arrest  the  said  H.  T.,  and  to  bring  him  before  the  surrogate  of  the  county  of  New  York;  at 
his  office  in  the  city  of  New  York,  on  Monday,  the  day  of  instant,  to  answer 

for  his  misconduct  in  not  paying  the  said  fees  and  expenses.  And  it  is  further  ordered  and 
directed  that  the  penalty  in  which  the  said  H.  T.  shidl  give  bond  for  his  appearance  to  an- 
swer upon  the  said  attachment  be  dollars 

ATTACHMENT. 

The  people  of  ihe  etaie  of  New  York,  to  ffie  eherif  of  the  city  amd  eomUy  qf  Kew  Torit,  send 

greeting: 

Whereas  on  the  day  of  ,  in  the  year  one  thousand  eight  hundred  and  sixty-  , 
by  a  certain  order  and  decree  made  in  our  court  of  our  surrogate  of  the  county  of  New  York, 
by  our  surrogate  of  our  said  county  of  New  York,  at  the  city  of  New  Yoric,  in  the  matter  of 
the  allegations  of  H.  T.,  agamst  the  validity  of  the  will  of  L  T.,  deceased,  and  against  the 
competency  of  the  proof  tiiereo^  there  depending  before  our  said  surrogate,  it  was  ordered 
and  decreed  by  our  said  surrogate,  in  due  form  of  law,  that  the  allegations  of  H.  T.  against 
the  validity  of  the  will  of  L  T.,  late  of  the  city  of  New  York,  deceased,  and  against  the  com- 
petency of  the  proof  thereof  be  dismissed,  and  that  the  probate  of  the  said  will  be  confirmed, 
and,  pursuant  to  the  statute  in  such  case  made  and  provided,  that  the  said  H.  T.  pay  the 
surrogate's  fees  and  expenses  of  the  proceedings  on  the  said  allegations,  or,  in  de&ult  thereoHI 
that  an  attachment  issue  agahist  him,  which/ees  and  expenses  amount  to  the  sum  of 
dollars:  And  whereas  we  have,  been  informed  in  our  said  court,  before  our  said  surrogate, 
that  although  the  amount  of  the  said  fees  and  expenses  has  been  personally  demanded  of  the 
said  H.  T.,  yet  the  said  H.  T.  has  hitherto  refus^,  and  still  refbses  to  pay  the  same :  Now, 
therefore,  we  command  you  to  arrest  the  said  H.  T.,  and  bring  him  before  our  said  sorrogate 
of  our  county  of  New  York,  at  the  surrogate's  office  in  the  city  of  New  York,  on  Monday, 
the        day  of  instant,  to  answer  unto  us  for  his  misconduct  in  not  paying  the  said 

fees  and  expenses.  And  you  are  to  make  and  return  to  our  said  surrogate  in  our  said  court, 
on  that  day,  a  certificate  under  your  hand  of  the  manner  in  which  you  shall  have  execnted 
this  our  wri^  and  have  you  then  and  there  this  our  writ 

In  testimony  whereof,  we  have  caused  the  seal  of  office  of  our  said  sorrogate  to  be  hereunto 

affixed.    Witness,  Edward  C.  West,  surrogate  of  the  county  of  New  York,  at  the 

[sbal]     city  of  New  York,  this         day  of  in  the  year  one  ^ousand  eight  bandied 

and  sixty,  and  of  our  independence  the  Edward  CL  Wj 


PETITION  FOB  REMOVAL  OP  AN  BXBOUTOB  ETC.  Ixxv 

ThefoUowing  indonemeni  iaioJ>e  made  on  ihe  attachmmt: 

"  Let  the  said  H.  T.  give  bond  in  the  pena]:^  of        doUara  for  his  appearance  to  answer 
upon  the  within  attachment" 


N4i«  108.   Pace  644. 

PETITION  OR  COMPLAINT  FOR  THE  REMOVAL  OF  AN  EXECUTOR,  OR  TO 

COMPEL  HIM  TO  GIVE  SBOURITT. 

Ooway  of  New  Tork^  ) 
SurrogMs  Court,    f 

To  Bdwaed  C.  West,  Surrogate  of  ihe  county  of  New  York: 

The  complaint  of  H.  T.,  of  the  dtj  of  New  York,  respectfbllj  showeth  that  he  is  one  of  the 
legatees  under  the  last  will  and  testament  of  J.  T.,  late  of  the  city  of  New  York,  deceased,  as 
hj  the  said  will,  or  the  record  thereof,  will  more  fullj  appear,  and  that  he  is  interested  in  the 
estate  of  the  said  deceased ;  that  the  said  last  will  and  testament  was  proved*  before  the  sur- 
rogate of  the  oountj  of  New  York,  and  recorded  by  him  on  the  day  of  ,  in  the  year 
one  thousand  eight  hundred  and  sixty-  ,  and  that  letters  testamentary  thereof  were  on 

the  same  day  issued,  and  granted  by  the  said  surrogate  to  P.  T.,  sole  executor  in  the  said 
will  named. 

Your  complainant  further  shows  that  the  circumstances  of  the  said  P.  T.  are  so  precarious 
as  not  to  afford  adequate  security  for  his  due  administration  of  the  estate  of  the  said  tester 
tor;  that  the  assets  of  the  said  testator  which  came  into  the  hands  of  the  said  P.  T.,  as  such 
executor,  as  appears  by  the  inventory  jBled  by  him,  exceed  ten  thousand  dollars ;  that  the 
said  P.  T.  has  failed  in  his  business,  and  become  insolvent,  owing  large  sums  of  money ;  and 
your  complaiuant  is  apprehensive,  and  has  reason  to  believe,  that  the  said  assets,  or  a  portion 
thereof,  will  be  lost  or  misapplied  by  the  said  P.  T. 

In  consideration  of  the  premises,  your  complainant  prays  that  the  surrogate  will  issue  a 
citation,  pursuant  to  Uie  statute  in  such  case  made  and  provided,  requiring  the  said  P.  T., 
executor  as  aforesaid,  to  appear  before  him  to  show  cause  why  he  should  not  be  superseded, 
and  that  the  surrogate  will  also  grant  and  enter  an  order  enjoining  the  said  P.  T.  iVom  further 
acting  in  the  premises,  until  the  matter  in  controversy  shall  be  disposed  of,  and  that  such 
further  proceedings  may  be  thereupon  had  as  shall  tend  to  the  security  and  due  administra- 
tion of  the  estate  of  the  said  J.  T.,  deceased.    And  your  petitioner  will  ever  pray. 

Dated  this        day  of  186    .  H.  T. 

[The  usual  jurat] 


No*  104.   Paffe  644. 

ORDER  FOR  CITATION  ON  THE  ABOVE  PETITION. 
At,  Ac.    (See  No,  3.) 

Ik  the  kattbb  or  the  complaikt  or  I 

H.  T.,  AGAINST  p.  T.,  THE  EXBOUTOB,  V 

ETO.,  or  Jakes  Thohpson,  dbce'sd.  I 


On  reading  and  filing  the  complaint  in  writing  of  H.  T.,  a  legatee  under  the  last  will  and 
testament  of  James  Thompson,  Ute  of  the  city  of  New  York,  deceased,  and  interested  in  the 
estate  of  the  said  deceased,  it  is  ordered,  pursuant  to  the  prayer  of  the  said  petition,  that  a 
citation  issue  to  P.  T.,  the  executor  of  the  last  will  and  testament  of  the  said  J.  T.,  deceased, 
requiring  him  to  appear  in  this  court,  on  the      '  day  of  instant,  at  ten  o'clock  in  the 

forenoon  of  that  day,  to  show  cause  why  he  should  not  be  superseded  as  such  executor. 

CITATION. 

The  peopk  of  the  state  of  New  Tork^  to  P,  T.^the  executor  cffheUut  tpiU  and  teitameni  of  J,  T,^ 

kUe  of  New  Tork^  deceased,  send  greeting : 

You  are  hereby  cited  and  required  personally  to  be  and  appear  before  our  surrogate  of  the 
county  of  New  York,  at  his  office  in  the  city  of  New  York,  on  the        day  of  instant, 

at  ten  o'clock  in  the  forenoon  of  that  day,  then  and  there  to  show  cause  why  you  should  not 
be  superseded  as  such  executor. 
In  testimony  whereof  we  have  caused,  &a 
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OKDKB  S3UQIHDIO  XZBCCIOIL 

me.    (8eeNo.lOH 

H.  T^  oT  the  citj  of  9e«r  Toric,  a  legttee  under  Uw  kit  wiD 
of  iaid  city,  deceased,  and  intereated  io  Oe  eatate  ef  tfae 
oomiriauit  in  writiDg  to  the  annogale  of  the  cood^  of  5ev  "^oik,  tkal  the 
P,  T.,  the  ezecQtor  of  the  aud  ktft  win  and  teatament  cfthe 
aa  not  to  afford  adeqnate  aecprity  forhis  doe  adniinirtiation  of  the  caiate  of  the 
and  the  said  sarrogate  haring  theteupou  ianed  a  dtatian  to  the  aaid  P.  T^  icquicaiK 
appear  before  the  aud  auiiogate,  at  a  daj  and  place  therein  ^ndfied,  to  Aaw 
aboold  not  be  aoperaeded  aa  aoch  exeeittor,  it  la  theieapoo  ordered  aod  the 
coontjofNeirTork,  hf  Tirtne  of  the  power  ia  him  Ycaiedbj  the  atatntem 
aod  provided,  doth  order  that  the  aaid  P.  T.  be^  and  he  henibjr  ia 
hi  the  prciniaea  natil  the  matter  ia  eootiunaaj  ahall  be 


H«.  10«.   Pace  eM^ 

OBDEB  BEQUIBIKG  SECUBITT. 
Ai^tc    {See  Ko.  8.) 

nOe.    (8eeyo,li^) 

On  reading  and  filing  doe  prooi;  bf  aiBda;nty  of  tte  due  and  penonal  senriee  on  P.  T^  tiw 
executor  of  the  last  will  aod  testament  of  J.  T.,  late  of  the  citjr  of  New  York,  deceased,  of  the 
citation  heretofore  iasiMd  in  this  matter,  in  doe  form  of  law,  requiring  him  to  appear  in  tfaia 
eoort  on  this  daj  to  show  cause  whj  he  should  not  be  soperaeded  as  soeh  executor;  and 
the  said  P.  T.  having  appeved,  and  H.  T^  the  oomplainant  herein,  having  alao  appeared,  and 
alter  hearing  the  prooft  and  allegations  of  the  parties,  and  it  appearii^  that  the  drcomslaiieea 
of  the  said  P,  T.,  execotor  as  aforesaid,  are  so  precarioos  as  not  to  aflbrd  adequate  aeeazitj- 
ibr  his  due  administration  of  the  estate,  it  is  OTdered,  and  the  surrogate  of  the  county  of  New 
York,  purroaot  to  the  statute  in  such  case  made  and  provided,  doth  order  and  require  that 
the  said  P.  T.  give  bond,  with  sureties  like  those  required  by  law  of  adminjstratoia^  within 
four  days  from  this  day,  or,  hi  de&alt  thereof  that  his  letters  testamentary  be  superseded. 


No.  107.    Five  MT* 

DECBEE  fiXJPEBSEDINa  LETTEBS  FOB  NOT  GIYINa  SBCUBITY. 

At,  Ac.    (See  No,  3.) 

TUU,    (SeeNo,\(^) 

Letters  testamentary  of  the  last  will  and  testament  of  L  T.,  late  of  the  city  <^  New  York, 
deceased,  having  heretofore  been  granted  and  issued  by  the  surrogate  of  the  county  of  New 
York  to  P.  T.,  sole  executor  in  the  said  will  named;  and  H.  T.,  of  the  city  of  New  Yoik,  a 
legatee  under  the  said  last  will  and  testament,  and  interested  in  the  estate  of  the  said  de- 
ceased, having  made  his  complaint  to  the  said  surrogate  that  the  circumstances  of  the  said 
P.  T.  are  so  precarious  as  not  to  afford  adequate  security  for  bis  due  administration  of  the 
said  estate;  and  the  surrogate  having  thereupon  issued  a  citation  in  due  form  of  law  to  the 
said  P.  T.,  executor  as  aforesaid,  requiring  him  to  show  cause  on  the       day  of  now 

past,  why  he  should  not  be  superseded  as  such  executor ;  and  due  proof  of  the  serviee  of 
the  said  citation  having  been  filed  with  the  said  surrogate,  and  the  said  P.  T.  and  the  ssid 
H.  T.  having  appeared  on  the  sUd  day,  and  after  hearing  the  proo&  and  aUegatic»s  of  the 
parties,  and  it  having  appeared  that  the  circumstances  of  the  said  P.  T.,  executor  aa  afore* 
said,  are  precarious  as  aforesaid,  and  the  surrogate  having  thereupon,  pursuant  to  the  statute 
in  such  case  made  and  provided,  ordered  and  required  the  said  P.  T.  to  give  bond,  with  sure- 
ties like  those  required  by  law  of  administrators,  within  four  days  finom  the  said  day,  and  the 
said  P.  T.  having  neglected  to  give  such  bond  so  required,  it  is  ordered  and  decreeid,  and  tiie 
surrogate  of  the  county  of  New  York,  pursuant  to  the  statute  iu  such  case  made  and  pro- 
vided, doth  order  and  decree  that  the  letters  testamentary  of  the  last  will  and  testament  of 
I.  T.,  late  of  the  city  of  New  York,  deceased,  heretofore  granted  and  issued  by  the  said  sur- 
rogate to  P.  T.,  sole  executor  in  the  said  will  named,  and  bearing  date  on  the  day  of 
in  the  year  one  thousand  eight  hundred  and  sixty-  be,  and  the  same  hereby  are 
superseded :  And  all  authority  and  rights  of  the  said  P.  T.,  as  such  executor  aforesai^j^  are 
hereupon  to  cease. 
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No.  108.   Pair^MS* 

PETITION  TO  COMPEL  AN  ADMINISTRATOR,  ONE  OP  WHOSE  SURETIES  HAS 
REMOVED  FROM  THE  STATE,  TO  GIVE  FURTHER  SECURITY. 

OourOy  of  New  Tork^ ) 
Swrogat^^  Court    ) 

To  Edwabd  0.  Wist,  SurrogaU  cf  (he  eomOy  oflfma  York : 

The  petition  of  G.  M.,  of  the  city  of  New  Yoxk,  respectfblly  ahoweth  that  your  petitioner 
is  one  of  the  children  and  next  of  kin  of  B.  M.,  late  of  the  city  of  New  York,  deceased,  in- 
testate, and  interested  in  the  estate  of  the  said  deceased.  That  letters  of  administration  of  all 
and  singular  the  goods,  chattels  and  credits  of  the  said  B.  M.,  deceased,  were  granted  and 
issued  bj  the  snnogato  of  the  county  of  New  York  to  A.  L.,  of  the  city  of  New  York,  on 
the       day  of  in  the  year  one  thousand  eight  hundred  and  sixty- 

Your  petitioner  further  shows  that  C.  R.,  lately  a  resident  of  the  city  of  New  York,  but 
now  a  resident,  as  your  petitioner  is  informed  and  believes,  of  the  city  of  Detroit,  in  the  state 
of  Michigan,  is  one  of  the  sureties  of  the  said  A.  L.  in  his  bond  given  by  him  on  the  granting 
of  the  said  letters,  and  that  the  said  C.  R.  has  removed  out  of  the  state  of  New  York,  as 
your  petitioner  is  informed  and  believes ;  has  gone  to  Detroit,  in  the  state  of  Michigan  afore- 
said. That  E.  N.,  of  the  city  of  New  York,  is  the  only  other  security  of  the  said  adminis- 
trator in  his  said  bond. 

In  consideration  of  the  premises,  vour  petitioner  applies  to  the  surrogate  for  relief,  pur- 
suant to  the  statute  in  such  case  made  and  provided.    And  your  petitioner  will  ever  pray. 

Dated  this        day  of  A.  D.  1860. 

[The  usual  Jurat] 


No.  109*   VwLge  648* 

ORDER  FOR  CITATION  ON  THE  ABOVE  PETITION. 
At»  to.    ISee  Ko.  3.) 

IV    THE   ICATTXB   OF   THI    BUBBTDES   Off 

A.  L.,  AS  THB  ADMnnaraLiTOBi  era, 

or  B.  M.,  DS0BA8BDU 

On  reading  and  filing  the  petition  under  oath  of  G.  M.,  one  of  the  children  and  next  of 
kin  of  B.  M.,  late  of  the  city  of  New  York,  deceased,  and  interested  in  his  estate,  setting 
forth  that  C.  R.,  one  of  the  sureties  of  A.  Lu,  the  administrator  of  all  and  singular  the  goods, 
diattels  and  credits  of  the  said  B.  M.,  deceased,  has  removed  out  of  the  state  of  New  York, 
and  the  surrogate  having  received  satisfactory  evidence  that  the  matter  requires  investigation, 
it  is  ordered  that  a  citation  issue  to  the  said  A.  L.,  administrator  as  aforesaid,  requiring  him 
to  iq»pear  in  this  court  on  the       day  of  ixistant,  at  ten  o'clock  in  the  foreuooo,  to 

show  cause  why  he  should  not  give  further  sureties  as  such  administrator,  or  be  superseded 
in  his  administration, 

CITATION  ON  THE  ABOVE  ORDER. 

The  people  of  the  state  of  New  York,  to  A,  X.,  the  adminietralor  of  aU  and  Hngtdar  the  goods, 
ehaUeis  wad  credits  of  B,  IT,  laie  of  ih/s  eity  of  New  York,  deceased,  send  greeting : 
You  are  hereby  cited  and  required  personally  to  be  and  appear  before  our  surrogate  of 
the  county  oS  New  York,  at  his  office  in  the  city  of  New  York,  on  the       day  of 
instant,  at  ten  o'dook  in  the  forenoon  of  that  day,  then  and  there  to  show  cause  why  you 
should  not  give  fbrther  sureties  as  such  adminlBtrator,  or  be  superseded  in  your  admin- 
istration. 
In  testimony  whereof  we  have  caused,  fta 


No.  110.    Pace  648. 

ORDER  THAT  ADMINISTRATOR  GIVE  FURTHER  SURETIES. 

At,fta    (See  No.  3.) 

TUk,    (See  No.  109.) 

The  citation  heretofore  issued  in  this  matter  on  the  application  of  G.  M.,  one  of  the  chil- 
dren and  next  of  kin  of  B.  K,  late  of  the  city  of  New  York,  deceased,  and  interested  in  his 
estate,  requiring  A.  Lu,  the  administrator  of  all  and  singular  the  goods,  chattels  and  credits 
^  the  said  deceased,  to  appear  in  this  court  on  this  day,  to  show  cause  why  he  should  not 
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give  fbrther  snreties  as  each  administntor,  or  be  superaeded  in  hia  admmiHtmtion,  hsving 
been  returned,  and  the  said  A.  L.  and  the  said  Gr.  M.  having  appeared,  and  after  hearing  the 
proofs  and  allegations  of  the  parties,  and  it  appearing  that  the  sureties  of  the  said  A.  iZ,  aa 
such  administrator  a&resaid,  are  insufficient,  and  that  0.  R.,  one  of  the  said  sureties,  has  re- 
mored  out  of  this  state :  It  is  ordered,  and  the  surrogate  of  the  county  of  New  York,  puna- 
ant  to  the  statute  in  such  case  made  and  provided,  doth  order  that  the  said  A.  L.  give  for- 
ther  sureties  in  the  usual  form  as  such  administrator  aforesaid,  within  five  days  from  tini 
day,  or  in  defkult  thereof  that  his  letters  of  administration  be  revoked. 


No.  Ill*   Paffe  648* 

ORDER  REVOKINa  LETTERS  OF  ADiaNISTRATION. 

At,  kc.    (See  No,  3.) 

TtOe.    (8eeNo,\Q9.) 

Letters  of  administration  of  all  and  singular  the  goods,  diattels  and  credits  of  B.  IL,  late 
<^  the  city  of  New  York,  deceased,  having  heretofore  been  granted  and  issued  by  the  soro- 
gate  of  the  county  of  New  York  to  A.  Lu,  of  the  city  of  New  York,  and  G.  M.,  one  of  the 
next  of  kin  of  the  said  B.  If.  deceased,  and  interested  in  his  estate,  having  represented  to 
the  surrogate  that  G.  R.,  one  of  the  sureties  of  the  said  A.  L.,  in  his  bond  given  by  him  on 
the  granting  of  the  said  letters,  has  removed  out  of  the  state  of  New  York,  and  the  sorFOgate 
having  received  satisfactoty  evidence  that  the  matter  required  investigation,  and  having 
thereupon  issued  a  citation  in  due  form  of  law  to  the  said  A.  L.,  administrator  as  aforesaid, 
requiring  him  to  show  cause,  on  the        day  of  now  past,  why  he  should  not  gira 

funher  securities  as  such  administrator,  or  be  superseded  in  his  administration ;  and  the  said 
A.  L.  and  the  said  Q-.  If.  having  appeared  on  the  return  of  the  said  citation,  and  it  appearing 
that  the  sureties  of  the  said  A.  L.,  as  such  administrator  aforesaid,  are  insufficient,  and  that 
0.  R.,  one  of  the  said  sureties,  has  removed  out  of  this  state,  and  the  surrogate,  pursoant  to 
tiie  statute  in  such  case  made  and  provided,  having  thereupon  made  an  oi^er  requiring  the 
said  A.  L.  to  give  fiirther  sureties  in  the  usual  form  as  sudi  administrator  aforesaid,  within 
five  days  from  the  said  day,  and  the  said  A.  Lu  having  neglected  to  give  further  sureties  to 
the  satisfaction  of  the  surrogate  within  the  time  so  prescribed;  it  is  ordered,  and  the  surro- 
gate of  the  county  of  New  York,  pursuant  to  the  statute  in  sudi  case  made  and  provided, 
doth  order  that  the  letters  of  administration  of  all  and  singular  the  goods,  chattels  and  credits 
of  B.  M.,  late  of  the  city  of  New  York,  deoeased,  heretofore  granted  and  issued  by  the  said 
surrogate,  bearing  date  on  the        day  of  in  the  year  one  thousand  eight  hundred  and 

sixty-  be,  and  the  same  are  hereby  revoked ;  And  all  authori^  and  rights  of  the  said 
A.  lu,  as  such  administrator  aforesaid,  are  hereupon  to  cease. 


Ho.  112*   Paffe  «48. 

APPLIOATION  OF  A  SURETY  TO  BE  RELEASED  FROM  FURTHER  RESPON- 
SIBILITY. 
Oowniy  of  New  Tork^  ) 
Suirrog<Ue*s  Court    ) 

To  Edwabd  0.  West,  SurrogcUe  of  the  county  of  New  York: 

The  application  of  E.  N.,  of  the  county  of  New  York,  respectfhlly  showeth  that  he  is  one 
of  the  sureties  of  A.  L.,  as  the  administrator  of  all  and  singiidar  the  goods,  chattels  and  cred- 
its of  B.  M.,  late  of  the  city  of  New  York,  deceased,  and  Uiat  he  desires  to  be  roloaood  frosa 
responsibility  on  account  of  the  future  acts  or  defaults  of  the  said  administrator.  He  there- 
fore applies  to  the  suirogato  for  relief  pursuant  to  the  statute  in  such  case  made  and  pr> 
vided.  B.  N. 

Dated  this       day  of  1660. 


No*  118.   Paire  648, 

ORDER  FOR  ISSUINO  CITATION  ON  THE  ABOVE  PETITION. 
At,  Ac.    {See  No.  3.) 

In    THB    KAITBR  OF  THB  BUSBTIBS  OF 
A.  Lu,  AS  THB  ADKINIBTRATOB,  &0., 

OP  B.  )£.,   DECBASXD. 

•>■ _ — _ — _ , 

On  reading  and  filing  the  application  of  B.  N.,  one  of  the  sureties  of  A.  L^  as  the  admin- 
istrator of  all  and  singular  the  goods,  chattels  and  credits  of  R  IL,  late  of  the  oity  of  New 
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York,  deceased,  praying  for  relief)  it  is  ordered  that  a  citation  issne  to  the  said  A.  L.,  ad- 
ministrator as  aforesaid,  reqoiiing  him  to  appear  in  this  court  on  the  day  of  ,  at  ten 
o'alodc  in  the  forenoon  of  Uiat  day,  then  and  there  to  give  new  sureties  in  the  usual  form  for 
the  iidthful  discharge  of  his  duties  as  such  administrator. 

[The  citation  will  require  the  administrator  t6  appear  according  to  the  order.] 


No.  114.    Paffe  640. 

ORDEB  BELEASINa  SUSET7. 
At,  Ac.    {8eeKo.3,) 

TiiU,    (See  No.  113.) 

E.  N.,  of  the  city  of  New  York,  one  of  the  sureties  of  A.  L.,  as  the  administrator  of  all 
and  singular  the  goods,  chattels  and  credits  of  B.  M.,  late  of  the  city  of  New  York,  deceased, 
having  heretofore  presented  his  application  to  the  surrogate,  setting  forth  that  he  desired  to 
be  released  from  responsibility  on  account  of  the  Aiture  acts  or  defaults  of  the  said  adminis- 
trator, and  praying  for  relief  pursuant  to  the  statute  in  such  case  made  and  provided :  and 
the  surrogate  having  thereupon  issued  a  citation  requiring  the  said  A.  L,,  administrator  as 
aforesaid,  to  appear  before  him  and  give  new  sureties ;  and  the  said  A.  L.  having  appeared 
in  compliance  with  the  said  citation,  and  having  given  new  sureties  to  the  satisfaction  of  the 
surrogate;  it  is  ordered,  and  the  surrogate  of  the  county  of  New  York,  pursuant  to  the  stat- 
ute aforesaid,  doth  order  and  declare  that  the  said  E.  N.  shall  not  be  liable  on  the  bond 
bearing  date  on  the        day  of  in  the  year  one  thousand  eight  hundred  and  sixty,  exe- 

cuted to  the  people  of  the  state  of  New  York,  by  the  said  A.  L,  and  0.  K,  and  the  said  B. 
N.  as  sureties  on  the  granting  of  the  letters  of  administration  of  lUI  and  singular  the  goodSi 
chattels  and  credits  of  the  said  B.  M.,  deceased,  to  the  said  A.  L.,  by  the  said  surrogate,  for 
any  ftiture  act^  default  or  miaoonduct  of  the  said  administrator. 


No.  115.    Paffe  649. 

ORDER  THAT  ADMINISTRATOR  aiVE  NEW  SURETIES. 

Eis  order  will  be  similar  in  form  to  No.  110.] 
e  order  revoking  the  letters  in  case  new  sureties  be  not  given,  will  be  similar  in  form 
.  111.] 

No.  116.   Poffe  678. 

PROCEEDINGS  ON  APPOINTMENT  OP  A  GUARDIAN  OP  A  MINOR  OP  THE 

AGE  OP  POURTEEN  YEARS. 

PSTITICN. 

To  Edwabd  0.  Wbst,  Swrogaie  of  the  county  of  Now  Tark : 

The  petition  of  A.  M.  0.,  of  the  dty  of  New  York,  respectfully  showeth  that  your  peti- 
tioner is  a  resident  of  the  county  of  New  York,  and  is  a  minor  over  fourteen  years  of  age^ 
and  was  seventeen  years  of  age  on  the  sixth  day  of  May  last  past ;  that  your  petitioner  is  en- 
titled to  certain  property  and  estate,  and  that,  to  protect  and  preserve  the  legal  rights  of  your 
petitioner,  it  is  necessary  that  some  proper  person  ^ould  be  duly  appointed  the  guardian  of 
his  person  and  estates  during  his  minority.  Your  petitioner  therefore  nominates,  subject  to 
the  approbation  of  the  surrogate,  B.  D.,  of  the  dty  of  New  York,  merchant,  to  be  sClch  guar- 
dian, and  prays  his  appointment  accordingly,  pursuant  to  the  statute  in  sudi  case  made  and 
provided,    ibid  your  petitioner  will  ever  pray.  A.  M.  0. 

Dated  New  York,  the  first  day  of  October,  A.  D.  1860. 

CONSENT. 

I,  B.  D.,  of  the  city  of  New  York,  merchant,  do  hereby  consent  to  be  appointed  the  guard- 
ian of  the  person  and  estate  of  the  above  named  minor  during  his  minority.  B.  D. 
Dated  this  first  day  of  October,  A.  D.  1860. 

APPIDAVIT  as  to  PROPERTY. 

County  of  New  York,  ss:  J.  P.,  of  the  dty  of  New  York,  being  duly  sworn,  doth  depose 
and  say  that  he  is  acquainted  with  the  property  and  estate  of  the  above  named  minor,  and 
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tiiat  the  same  consistoofrMl  and  penonal  estate;  andthattfaeperaoiialealateQf  nidiiiiiiflr 
does  not  exceed  the  sum  of  two  thansand  doUan,  or  thereaboota ;  azid  that  the  annual  renla 
and  proflts  of  the  reel  estate  of  said  minor  does  not  exceed  the  aom  of  three  hundred  dollan^ 
or  thereabouts.  J.  P. 

Sworn  this  first  day  ti  October, ) 
1861,  before  me^  ) 

Edwabd  0.  Wkt,  SwhrogaiA. 

GITABDIAN^S  BOND. 

Enow  all  men  by  these  presents^  that  we,  B.  T>^  of  the  dty  of  New  York,  merdiant,  and 
L.  K,  of  the  same  dty,  physician,  are  held  and  firmly  bound  nnto  A.  IL  0.  of  the  city  of 
New  York,  a  minor  over  fourteen  yean  of  age,  in  the  sumof  six  thousand  four  hundred  dol- 
]ars»  lawful  money  of  the  United  States,  to  be  paid  to  the  said  minor,  bis  ezecatoni  adnnn- 
tBtrators  or  assigns ;  to  which  payment^  well  and  truly  to  be  made,  we  bind  ounelTeS)  oar 
and  each  of  our  hetrs,  executors  and  administrators,  jointly  and  seTeially,  firmly  by  Uieee 
presents.    Sealed  wiUi  our  seals.    Bated  the       day  of  <me  thousand  eight  hundred 

and  ^ 

The  condition  of  this  obligation  is  such,  that  if  the  aboTe  boonden  B.  D.  shall  and  wHl 
&itbfully,  in  all  things,  diachaige  the  duty  of  a  guardian  to  the  said  minor,  according  to  law, 
and  render  a  true  and  just  account  of  all  moneys  and  property  reoeiyed  by  him,  and  of  the 
application  thereof  aod  of  his  guardianship  in  all  respects,  to  any  court  having  cognizance 
thereof  when  thereunto  required,  then  this  obligation  to  be  YOid,  else  to  remain  in  ftiU  force 
and  yirtua  B.  D.    fsBALl 

Sealed  and  deUyered  in  the  presence  of  Li  B.    [bbalJ 

[Proof  or  acknowledgment  as  in  bonds  of  administratora.    See  onCa^  Appendix,  pi  36.J 

AFFIDAVIT  OF  JUSTIFICATION  OF  SUBETY. 

CUy  and  county  of  New  York,  ss:  L.  R.,  the  within  named  surety,  being  duly  sworn,  doth 
depose  and  say  Uiat  he  resides  at  No.  street  in  said  cit)r,  and  is  worth  the  sum 

of  six  thousand  four  hundred  dollars,  orer  and  abore  all  his  just  debts  and  liabilities. 
Sworn  this  day  of ) 

186  ,  before  me,  f 

£.  0.  W.,  Surrogate. 

ORDER  THAT  THE  LETTERS  OF  GUARDIANSHIP  ISSUE. 
At,  &c    {See  No.  3.) 

Is  THS  MATTXB  OF  THB    QUAltDUKSHIP  | 
OF    A.    M.    C,    A.   MIKOB    or   TBOt  V 
AQB  OF  FOUBTBEN  TEAB8.  I 

On  reading  and  filing  the  petition  of  A.  IL  0.,  a  minor,  redding  in  the  city  of  New  YoiIl, 
of  the  age  of  fourteen  years,  nomioating  B.  D.,  of  the  city  of  New  Yoric,  merdiaat,  to  be 
the  guardian  of  his  person  and  estates,  and  praying  his  appointment  as  such  guardian,  and 
on  reading  and  filing  the  bond,  executed  in  due  form  of  hiw  to  the  said  mioor,  by  the  said 
B.  D.,  with  sufficient  security,  it  is  ordered  that  letters  of  guardianship  of  the  person  and 
estate  of  the  said  minor  issue  to  the  said  B.  D.,  and  that  he  be  appointed  sath  giiaidisB 
aforesaid,  according  to  the  prayer  of  the  said  petition. 

LETTERS  OF  GUARDIANSHIP. 

ThepeopJe  of  (he  state  of  New  Tork^  to  B.  X>.,  of  (he  city  of  New  Torh^  send  greeting: 

Whereas  an  application,  in  due  fbrm  of  law,  has  been  made  to  our  surrogate  of  the  county 
of  New  York  to  have  you,  the  said  B.  D.,  appointed  the  guardian  of  the  person  and  estates 
of  A.  K.  0^  a  minor,  residing  in  the  city  of  New  York,  of  the  age  of  fourteen  years:  And 
whereas  the  said  B.  D.  has  agreed  and  consented  to  become  such  guardian,  and  has  duly 
executed  and  delivered  a  bond,  pursuant  to  law,  fbr  the  fiiithflil  discharge  of  his  duty  as 
such  guardian,  and  we  being  satiafied  of  the  sufficiency  of  said  bond,  and  that  said  H  D.  is 
a  good  and  reputable  person,  and  is  in  every  respect  competent  to  have  the  custody  of  the 
person  and  estate  of  said  minor,  do  by  these  preeeuts  allow,  constitute  and  appoint  you,  the 
said  B.  D.,  the  general  guardian  of  the  person  and  estate  of  said  mioor  during  his  minori^, 
hereby  requiring  you,  the  said  guardian,  to  safely  keep  the  real  and  personal  estate  of  said 
minor  which  shall  hereafter  come  to  your  custody,  and  not  suffer  any  waste,  sale  or  de- 
struction of  the  same,  but  to  keep  up  and  sustain  his  lands,  tenements  and  hereditaments,  by 
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and  with  the  renifi,  iflsnes  and  profits  thereof^  or  with  sadi  other  moneys  belonging  to  him 
18  shah  oome  to  your  possessloii,  and  to  deliyer  the  same  to  him  when  he  becomes  of  Ml 
age,  or  to  sooh  other  gpiardian  as  may  be  hereafter  appointed,  in  as  good  order  and  condition 
as  yon  reoeive  the  same ;  and  also  to  rendir  a  Just  and  true  aooonnt  of  all  moneys  and 
property  secured  by  you,  and  the  application  thereof  and  of  your  g^uardianahip  in  all  respects^ 
to  any  court  having  cognizance  thereof,  when  thereunto  required. 
In  testimony  whereof^  we  have  caused  the  seal  of  office  of  our  said  surrogate  to  be  hereunto 

affixed.    Witness,  B.  G.  W.,  surrogate  of  said  county,  at  the  city  of  Kew  Yorl^ 
[seal]     the  day  of  ,  in  tiie  year  one  thousand  eight  hundred  and  sixty-       , 

and  of  our  independence  the  £.  G.  West,  Surrogate, 

Annexed  to  (he  lettera  ia  Iht  foUowing  eaUrad  from  an  act  of  the  LtgUMwe  of  New  York,  con- 
oeming  exeeuiorsy  adminiatratora,  gwurdUxne,  wards,  £c,  passed  May  16,  1837. 
Sec.  "  Erery  general  guardian  appointed  by  the  surrogate,  shall  annually  after  such 
appointment,  so  long  as  any  part  of  the  estate,  or  the  income,  or  proceeds  thereof  remain  in 
his  hands  or  tmder  his  control,  file  in  the  office  of  the  surrogate  appointing  him,  an  inyentory 
and  account  under  oath  of  his  guardianship,  and  of  the  amount  of  property  received  by  him, 
and  remaining  in  his  hands,  or  invested  by  him,  and  the  manner  and  nature  of  such  inrest- 
menti  and  his  receipts  and  expenditures  in  form  of  debtor  and  creditor."(a) 
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PBOGEBDINOS  FOB  THE  APPOINTMENT  OF  A  GUABDIAN  OF  A  MINOR  UN- 
DEB  THE  AGE  OF  FOUBTEBN. 

PBTITIOJr. 

Jh  Ihe  Surrogate  of  (he  county  of  New  York : 

The  petition  of  I.  F.,  of  the  city  of  New  York,  merchant,  respectfully  showeth 

That  your  petitioner  is  a  paternal  unde  of  0.  F.,  a  minor;  that  said  minor  is  a  resident  of 
the  county  of  New  York,  and  is  under  foorteen  years  of  age ;  that  said  G.  F.  was  six  years 
of  age  on  the  tenth  day  of  July  last  past;  that  the  only  relatives  of  said  minor  residing  in 
the  county  of  New  York  are  W.  G.,  his  maternal  grandfather,  A.  G.,  and  H.  G.,  his  mater- 
nal uncles,  and  D.  F.,  B.  F.,  and  your  petitioner,  his  paternal  uncles ;  that  said  minor  is 
entitled  to  personal  property  to  the  value  of  about  one  thousand  dollars,  as  your  petitioner 
is  informed  and  verily  believes,  and  that  he  is  also  seised  of  certain  real  estate,  the  annual 
rents  and  profits  whereof  do  not  exceed  the  sum  of  two  hundred  dollars ;  and  that,  to  pro- 
tect and  preserve  the  legal  rights  <^  said  minor,  it  is  necessary  that  some  proper  person 
should  be  duly  appointed  the  guardian  of  his  person  and  estate. 

Your  petitioner  therefore  prays  that  you  will  appoint  him,  your  petitioner,  the  guardian 
of  the  person  and  estate  oC  the  said  minor  until  he  shall  arrive  at  the  age  of  fourteen  yearsi 
and  until  another  guardian  shiJl  be  appointed.    And  your  petitioner  wiU  ever  pray^ 

Dated  tiiis  day  of  A.  D.  186  .  I  F. 

Oity  and  county  of  New  York,  ss :  L  F.,  of  the  dty  of  New  York,  the  above  petitioner, 
being  duly  sworn,  deposes  and  says  that  the  matters  set  forth  in  the  foregoing  petition  aro 
true,  as  he  is  informed  and  verily  believes.  L  F. 

Sworn  before  me^  this  day  ) 

of  ,186    .  f 

OONBXVT. 

I,  I.  F.,  of  the  dty  of  New  York,  merchant,  dohsfeby  oonsent  to  become  the  guardian  of 
the  above  mentioned  minor,  pursuant  to  the  prayer  of  tiie  foregoing  petition.  L  F. 

OBDEB  ASSIGNING  A  DAY  FOR  THE  HBABING  OF  THE  APPLIOATION, 
AND  DIBEOTING  AS  TO  THE  SEBYIOE  OF  NOTIGE  ON  THE  RBLATIYBS 
OF  THE  MINOR. 

At,  Ac.    {See  No,  9.) 

IV  THB  MATTBB  OF  THB  QVAXDUOmBTP  OF 
G.  F.,  A  XmOB  UHDBB  THB  AGB  OF 
FOUBTBBN  TBAB8. 


I.  F.,  of  the  city  of  New  York,  merchant^  a  paternal  uncle  of  0.  F.,  a  okinor,  residing  in 
the  county  of  New  York,  under  the  age  of  fburteen  jmn,  having  applied  to  the  surtogata 

(a)  8m8.Ii.  188T,  P.6S4,  mm.  5T-8;  t  B.  B.  (ith  ed.)  888;  Ante,  p.  681 

(jb)  Where  there  ere  eeverel  miiiore  of  the  leme  Ikmily,  wider  the  efe  of  fbarteen,  for  whem  nerdliBshte 
is  BBnuwery,  end  the  leme  pereon  deelree  to  be  eppolnted the  goaidlHilbff  them  etl,the  eppUoettoa  Ibr  fMh 
appolnUneal  oiay  be  iBolQded  in  a  single  petttloiL 
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Id  bo  i^ypointod  fiM  Kmrfiu  of  Ao  ponon 

«iffe  at  the  age  of  fonrteettyean^  aadimtfl 

MPpaaring  that  there  are  other  rriatirea  of  the 

z  ork,  the  aorrogate  herabf  mmgnn  Monday,  tflh       daj 

finenoon,  Ibr  the  bearing  of  the  aaid  apptintioii,  at  the  amugate% 

York ;  aod  he  beiebj  orders  and  diieola  notioe  of  audi  heariag  to  be  gives  to 

0^  feafiding  in  the  ooaotjr  of  New  York,  maternal  mclea  of  the  aaid  BiBar.  and  to  Dl  F. 

JSL  7^  reading  in  the  aame  ooon^,  paternal  mclea  of  the  aaid  aiBar,  aft  laaat  mx.  di^s 

fee  the  day  of  the  flud  hearng. 

sonoK  OF  miSDm. 
Smrog<ae$  Ctmri—Oomiiiif  qf  2kw  York. 


JM  THX  ItlTIXB  or  THX  OUAKDUJrgHIP  OV 
G.  F.,  A  mVOB  UVDXB  THB  AOS  OV 
rOUBTBEV  TXAB8. 


Sir,— Take  notice  that  I.  F^  of  the  city  of  Kcw  Yorlc,  nevdiant^  a  patsnal  vude  cf  a 
F.,  a  minor  residing  in  the  ooanty  of  New  York,  mnder  tibe  age  of  fimrteeo  yenn^  has  ap- 
plied to  the  sorrogate  of  the  ooanty  of  New  York  to  be  appointed  the  goaidian  of  the  per- 
son and  estate  of  the  said  minor  until  he  shall  arrire  at  the  age  of  fourteen  jeara^  and  imtfl 
another  guardian  shall  be  appointed,  and  that  the  said  sanpgate  has  assigned  Mondaj,  the 
day  of  instant,  at  ten  o'clock  in  the  forenoon,  for  the  hearing  of  tfie  aaid  affli* 

cation  before  him  at  the  surrogate's  office  m  the  dly  of  Hew  York. 

Dated  this       day  of  A.D.  18«.  Yours,  Ac^  L  F. 

[The  form  of  the  bond  will  be  the  same  as  that  at  Ka  119,  with  the  pn^ter  alteration  at 
to  the  age  of  the  minor.] 

[The  form  of  the  order  for  issoing  the  letters  will  be  simQar  to  that  in  tike  eaas  of  a  vtoor 
imder  the  age  of  fimrteen  yearsi    §be  No.  116.] 

[The  form  of  the  letters  of  guardianship  will  be  similar  to  that  gitren  at  Na  116,  except 
that,  instead  of  the  minor  being  stated  to  be  *'</  ^  ogt  of  fowieen  yeon^"  it  should  be 
under  the  age  of  fowrUen  years;  and,  instead  of  the  appointment  as  "  the  general  guardiaa 
of  said  minor  during  hie  ndnorUy"  it  should  be  wM  he  ehaU  arrive  at  the  age  offimrieea 
yearSf  and  wUil  anolher  guardian  ehaU  be  appointed,] 


Nm^  118.  rave  Ml« 

FOBM  OF  AN  ANNUAL  INVENTORY  AND  ACCOUNT  CUKRISNT  TO  BB  MST- 
DERED  BY  A  GUARDIAN,  PURSUANT  TO  THE  6tTH  SECTION  OF  THE 
LAW  OF  183t.-&  L.  1837,  634.    3  R.  &  (fth  ed.)  247. 

SurrogaUe  Churt — CamUy  of  ASbany, 

Ik  THB  ICATIEB  OF  A.  B.,  A  lOlTOB. 

IVTKVTOBT. 

A  Just  and  true  inventory  of  the  real  and  personal  estate  and  effects  of  the  above  naasd 
minor,  on  the  Slst  A  Deoember,  1660: 
1860. 

Dec.  31.  By  balance  of  cash  on  hand  this  day $  816  t4 

Robert  Gray's  bond  and  mortgage  on  real  estate,  wiucfa  is  well  seemed,  with  in- 
terest at  7  per  cent,  from  31st  Deoember,  1860 340  60 

Two  hundred  and  forty  shares  of  stock  in  the  Mohawk  Bank,  wortii  at  par  raloa,  1,200  06 

Two  shares  Albany  and  Bern  Turnpike  stock,  par  value  $1,000,  bat  actually  woiUi 

only  about 300  66 

A  bond  of  Or.  Lord  and  mortgage  for  $800  on  unincumbered  real  estate,  winch  is 

well  secured,  with  interest  at  7  per  oent^   Interest  due  from  7th  ICairch,  1842,     800  00 

&  Drake's  bond  and  mortgage  for  $910  on  unincumbered  real  estate,  with  inter- 
est at  7  per  cent    Interest  due  from  27th  July,  1860 010  66 

J.  Field's  bond  and  mortgage  fbr  $700,  weU  secured  on  umncumbered  real  estate, 

with  interest  at  7  per  cent.    Interest  due  from  19th  August^  1860 Y60  66 

Balance  of  a  legacy  left  to  infant  by  John  Miller,  deceased S50  66 

Oarvied  forward $6,316  74 


AOGOUKT  OUBBENT. 
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Brought  forwards $6,326  H 

A  cultiTated  fiurm  in  the  town  of  Charlton,  in  the  ooonty  of  Saratoga,  containing 
110  acres,  in  good  repair,  under  a  lease  for  one  year  ttom  Ist  May,  1842,  at 

an  annual  rent  of  $70,  worth  about 1,800  00 

A  dwelling-house  and  lot  of  ground  oq  Genesee  street,  in  the  city  of  Utica,  di- 
mensions of  lot  200  feet  in  depth  and  28  feet  in  width,  under  a  lease  for  one 
year  fh>m  1st  May,  1860,  at  an  annual  rent  of  $180,  payable  quarter-yearly, 
worth  about 3,000  00 


Estimated  value  of  real  and  pereonal  estate. 


$8,626  74 

J.  £.,  Gtusrdian. 


AOOOnVT   GUBBBKT. 


Thb  iSTAn  or  A.  B.,  ▲  MoroB, 
1869        To  J.  £.,  Guardian, 


Dr, 


1850 


CMra. 


Cr, 


UKf   8. 

June  4 

JiOy   9. 

•*  Mk 

Aug.  19. 

••    11. 

0ept  17. 

'•   89. 

Oot  18. 

•*  aa 

Nor.  <L 
•*   ML 

"    91. 

Dto.8L 

"   81. 


81. 


To  «Mh  pftld  H.  Low*s  uill  for 

boftrd  and  lodging,  Ae f     97  88 

Dr.  JoDM*  bill,  med.  ftttandanoe  9  17 

L  fox's  bfU  for  tnlftlon 18  81 

P.  Btorm,  in  ftill  for  mortgnca 

on  form Q^OOO  00 

Oish  loftoed  on  mort  to  A.  B.  889  08 
B.  MvkB'  Mil,  b«>lM  and  itnt'ry  17  86 
OoUector,  for  Uzos  on  dwelling 

booM  and  lot  in  Utlca 19  99 

G.  BalPt  bill  for  repairing  dwel- 
ling house  in  Udca 48  19 

B.  Bider,  repairing  bam  In  town 

of  Charlton 89  40 

Postage  on  letter  from  A.  B 96 

D.  Grar's  biU  for  merchandise . .  88  29 
WuL  Lett's  bill  for  board  and 

lodging 46  87 

8  J^ewiand'a  bill  for  Imnber  need 

In  repairing  house  and  bam.         15  44 
Loaned  Robert  Oay  on  his  bond 

and  mortgsge  on  iknn 860  00 

Oommlsslons  for  reeeivlng  mo- 
neys sinoe  last  annual  aGo.% 
ezcloslTeof  capital  reeelTea 
ftiMn  preTlons  InTestments : 
9 1-9  per  cent  on .  ..81,000  00        96  00 
1  1-4 per  cent  on...  4,000  00        60  00 
1-9      »        on...  1,668  98  TH 

Oommlsslons  for  moneys  pd.  out 
exolnsire  of  Investments  and 
re-lnTostOMnts : 
91-8  per  cent.  on.. ..$1,000  00        60  00 
11-4      **         on....    4,000  00        96  00 
1-9     •*         on....      687  04  8  18 

Balance  due  the  eBtat^  16  t4 


#6,684  80 


Jan.     1. 
Feb.   9. 

Mar.   7. 

April  16. 
Kby    & 

«     8. 

JonelSL 

Jnlyf7. 

Aug.  < 

«*   19. 

••  19. 
Sep.  97. 

Get  18. 
NoTia 


BaL  due  as  by  last  annual  aoc't . 
Cash  reo^d,  one  quarterns  rent  on 

dweUlng-house  in  Utica 

One  yearns  Interest  on  O.  Lord's 

bond  and  mortgage 

DlTldend  on  Mohawk  Bk.  stock 
One  year's  rent  on  ikrm  In  town 

of  Charlton 

One  quarter^  rant  on  house  in 

Utica 

L.Kerr*snote,proelpa1..|78  00 
Int.  1  yr,  8 moa., Ibdys. .     6  60 

One  year%  lato^eat  on  &  Drake's 
bond  and  mortgage 

One  quarter's  rent  on  dwelling- 
house  In  Utica 

One  year's  Interest  on  J.  Field's 
bond  and  mortgage 

Ouh  for  timber  sold  J.  Peters. . 

Part  of  the  amount  of  legacj  to 
infont  hr  John  MiUer's  wilL . 

Amount  of  Q.  Lord's  note,  given 
for  balance  of  lastyear'a  inter- 
eat  on  hia  mortg'ge,  including 
intereat  on  note 

One  quarter'a  rant  on  house  in 
Uttoa 


97" 

46  00 

66  60 

78  60 

69  60 

46  90 

79  69 

48  19 

46  00 

49  00 
6^000  00 

60  00 

98  19 
48  00 


96,684  80 


Albany,  December  Slst^  1860. 


J.  K.,  Qwxrdian,{c) 


Albany  Coumlby^  ss :  J.  K.,  the  guardian  of  the  above  named  minor,  being  duly  sworn, 
doth  depose  and  say  that  the  aboye  is  a  Just  and  true  inventory  of  the  whole  real  and  per- 
sonal estate  and  effeots  of  the  aboye  named  minor,  so  &r  as  the  same  haye  oome  to  his 
knowledge,  and  a  Just  and  true  account  of  his  guardianship,  and  of  the  amount  of  property 
reoeiyed  by  and  remaining  in  his  hands,  or  inyested  by  him  on  account  of  the  said  minor, 
and  of  the  mauDer  an(f  nature  of  such  inyestment,  and  also  of  his  expenditures  on  account 
of  the  said  minor  and  his  estate,  «ince  ihia  deponeni  rwder^  hi$  last  accowd  cwrTtni^  in  (his 
maUer,  to  ihia  court,  [In  tbe  first  account,  these  last  worasln  italics  are  to  be  left  out] 
Sworn  to  this  1st  day  of  January, )  J.  &. 

1861,  before  me^  ) 

Sdwabd  0.  WxsT,  Surrogak. 


(o)  If  the  same  person  is  guardian  Ibr  two  or  more  minora,  there  must  be  an  luTentory  of  the  property  of 
each ;  or  the  part  thereof  belonging  to  each,  if  It  la  Joint  proper^,  must  be  atated.  And  the  aooounta  of  the 
reeelpta  and  ezpendltnree  on  aeoount  of  each  minor,  or  of  hla  eatate;  must  be  kept  separately ;  and  each  la 
to  be  ehaigad  with  hla  proporttoaata  ahare  9Bf  aay  aarrioai  or  aipaaiUte laa  Hmt  their  Jelat  benaflt. 


Ixxziy  APPKNDir. 

Ho.  119.   Ptoffe  706. 

APPLICATION  OP  THB  PUBLIO  ADMINISTRATOR  IN  THB  CITr  OP  NEW 
TORK,  TO  THB  SURROGATE  OP  THB  COUNTT  OP  NBW  YORK,  WHBRB 
THB  INTB8TATB  HAS  LEPT  A  WIDOW  OR  NKXT  OP  KIN  IN  THB  CITT 
OP  NEW  YORK,  POR  AN  ORDER  AUTHORIZINa  THE  FUBLIG  ADMINIS- 
TRATOR TO  SEIZE  AND  SECURE  THE  PERSONAL  PROPERTY  OP  THE 
INTESTATE,  TO  PREYENT  WASTE  OR  EMBEZZLEMENT. 


Swrrogai^B  Churt,    ) 
County  of  New  York,  \ 


IW  THB  ItlTVBB  Or  THX  QOOI)0|  ANX,  OF 

Jacob  Pbost,  dboeabxd. 


I 


lb  (he  Surrogate  of  the  county  o/Kew  York : 

The  applieatacm  oi  Stephen  P.  Runell,  pabfia  adrnmutratMr  in  the  city  of  New  Yoric, 
roBpectfally  shows,  apon  his  information  end  belief,  that  Jacob  Prost,  Ute  of  Loodoo,  in 
England,  died  in  the  dty  of  New  York,  on  the  second  day  of  March,  in  the  jeur  1861,  intes- 
tate, leaving  a  oonaiderable  amoant  of  personal  pioper^  within  the  ci^  and  county  of  New 
York,  consisting  of  the  8to<^  of  dry  goods  in  the  store  Na  street,  in  the  ci^ 

of  New  York,  lately  and  at  the  time  of  his  death  kept  by  the  said  Jacob  Prost,  and  that 
the  said  property  is  In  danger  of  waste  or  embeszlement  He  further  shows,  npon  his  infer- 
mation  and  beliei;  that  the  said  Jacob  Prost  left  him  sonriTing,  Maiy  Prost,  his  widow,  of 
fhll  age,  and  William  Prost  and  Sarah  Prost,  both  minors  under  the  age  of  twenty-one  jmn, 
his  only  children,  and  only  next  of  kin,  all,  at  the  time  of  the  death  of  the  said  intestate  and 
still,  residents  of  the  city  of  New  York,  and  for  proof  of  the  aHegaUons  herein  contained  tiie 
public  administrator  refers  to  the  affidavit  of  WiUism  Steele,  a  oreditor  of  the  said  intestate^ 
hereto  annexed. 

The  public  administrator,  pursuant  to  the  statute  in  mulk  ca8»  made  and  provided,  i^pUes 
to  the  surrogate  for  an  order  authorizing  him  to  take  charge  o^  seise,  and  secure  the  goods 
and  property  of  the  said  Jacob  Prost,  deceased,  intestate,  in  the  said  store  Na 
street,  in  the  dty  of  New  York.  Stephbv  P.  Rubssll,  FuUic  AdmkMrahr, 

Dated  New  York,  6th  March,  1861. 

AFFIDAVIT  TO  ACCOMPANY  THE  PORBQOINa  APPLICATION. 

Surrogates  Court,    ) 
County  of  New  York. ) 


IX  THB  ICATTBB  OF  THB  GOOIXS,  BTO.,  OF 

Jacob  PBOfli,  dbobased. 


} 


diby  and  county  of  New  York,  ss:  William  Steele,  of  the  dty  of  New  York,  being  duly 
•worn,  doth  depose  and  say  that  he  is  a  crediUM*  of  Jacob  Frost,  late  of  London,  in  Eng^aod, 
diy  goods  merdiant,  deoeased,  lately  doing  business  at  Na  street;  in  the  dty 

of  New  York.  That  the  said  Jacob  Prost  died  in  the  city  of  New  Yoik  on  the  second  day 
of  March,  instant.  That  he  left  him  surviving,  Mary  Frost,  of  fuU  age,  his  widow,  and 
William  Prost  and  Sarah  Frost,  mmors,  his  only  children,  and  only  next  of  kin,  and  that  the 
said  widow  and  next  of  kin  of  the  said  intestate  resided  at  the  time  of  his  death,  and  stiD 
reside  in  the  city  of  New  York. 

This  deponent  fbrther  says  that  the  said  Jacob  Prost  died  possessed  of  a  sbodc  of  dry  goods 
of  the  value  of  upwards  of  ten  thousand  dollars,  in  his  said  late  store,  No.  street 

in  the  city  of  New  York.  That  the  said  store  and  the  stock  of  goods  therein  contained  have 
been,  since  the  death  of  the  said  Jacob  Frost,  in  the  possession  of  the  draks  formerly  esi- 
ployed  in  the  said  store.  That  no  responsible  person  has  been  in  charge  thereof  and  that 
portions  of  the  said  goods,  to  the  amount  of  upwards  of  one  thousand  dollars,  have  been  dis- 
posed of  and  oarri^  away,  apparently  under  the  direction  of  the  clerks  in  the  said  store. 
And  this  deponent  f\irther  says  that  the  said  goods  are  in  danger  of  waste  or  embessleaiai^ 
and  that,  as  this  deponent  believes,  it  will  be  for  the  benefit  of  the  estate  of  the  said  deeeaasd 
to  have  the  said  godtls  seized  and  secured.  Willlui  Sibiu. 

Sworn  befbre  me  this  eleventh ) 
day  of  March,  1861.  f 

WouAM  E.  RoBiNBoy,  Noiory  FulNie. 


POSSESSION  OP  PEOPBRTT  CONCEALED  OR  WITHHELD.       Ixxxv 

ORDER  AITTHORIZINa  PUBLIC  ADMINISTRATOR  TO  SEIZE  AND  SECURE  GOODS 
At,  Ao.    {See  Nob,  3  and  t.) 
Plresen^  fto. 


In  thb  mattbb  or  thb  goods,  fto.,  of 
Jacob  Pbost,  dbceased,  iktestatb. 


\ 


On  reading  and  filing  the  application  of  Stephen  P.  Ruasell,  the  public  administrator  in 
the  dtj  of  New  York,  in  this  matter,  and  it  appearing  that  the  widow  and  next  of  kin  of 
the  said  intestate,  entitled  to  a  distributive  share  in  his  estate,  resided  in  the  city  of  New 
York  at  the  time  of  the  death  of  the  said  intestate,  and  still  reside  in  the  said  citj;  and  on 
reading  and  filing  the  aflldavit  of  William  Steele,  a  creditor  of  Jacob  Frost,  deceased,  intee- 
tate^  in  this  matter,  showing  that  the  stock  of  dry  goods  of  the  said  deceased  in  his  late  store, 
No.  street,  in  the  city  of  New  York,  are  in  danger  of  waste  and  embezzlement;  and 

it  appearing  that  it  would  be  for  the  benefit  of  the  estate  of  the  said  intestate  to  have  the 
said  stock  of  goods  seized  and  secured : 

It  is  ordered,  and  the  surrogate  of  the  county  of  New  York,  by  yirtue  of  the  power  in 
him  Tested  by  the  statute,  doth  order  that  the  said  Stephen  P.  Russell,  public  administra- 
tor in  the  city  of  New  York,  be  and  he  hereby  is  authorized  to  take  charge  of,  seize  and 
secure  the  stock  of  dry  goods,  property  and  efibcts  of  the  said  Jacob  Frost,  deceased,  in  the 
store  lately  occupied  by  the  said  deceased  at  No.  street,  in  the  city  of  New  York. 

Edward  C.  West,  Swrogaie. 


Ho*  ISO.   Pttffe  709* 

PROCEEDINGS  BY  THE  PUBLIC  ADMINISTRATOR  TO  OBTAIN  POSSESSION 
OP  PROPERTY  OP  A  DECEASED  PERSON  OF  WHICH  HE  IS  AUTHOR- 
IZED  TO  TAKE  CHARGE,  AND  WHICH  IS  CONCEALED  OR  WITHHELD 
FROM  HIM. 

ATFiDAYrr  UPON  WHICH  TO  OBTAiK  SUBPONA.    (See  peges  *lOe^*l.) 


Surrogate  8  Cowri^  ) 
Chuniy  of  New  York. ) 


is  thb  icattbb  of  thb  goods,  btc,  07 
William  Sharp. 


{ 


Oity  and  county  of  New  York,  ss;  James  Wilson  of  the  city  of  New  York  being  duly 
sworn,  doth  depose  and  say  that  he  was  intimately  acquainted  with  William  Sharp,  late  of 
the  city  of  New  York,  deceased,  for  upwards  of  eight  years  previously  to  his  death ;  that 
he  died  on  the  first  day  of  March,  1861,  intestate,  leaving  him  surviving  no  widow,  rela- 
tives, or  next  of  kin  residing  in  the  city  of  New  York. 

This  deponent  further  says  that  the  said  William  Sharp,  during  his  last  illness  and  at 
the  time  of  his  death,  resided  at  a  boarding-house  at  No.  street,  in  the  city  of  New 

York,  kept  by  Jonas  Mason ;  that  during  the  last  illness  of  the  said  William  Sharp,  and  on 
or  about  the  27th  day  of  February  last  past,  this  deponent  saw  the  said  William  Sharp  place 
in  a  drawer  of  the  bureau,  in  the  room  oocnpied  by  him,  a  package  of  papers,  consisting 
of  two  bonds  and  mortgagee  amounting  to  four  thoasand  dollars,  made  by  persons  whose 
names  were  stated  by  tiie  said  William  Sharp,  but  which  this  deponent  cannot  now  recol- 
lect, and  three  promissory  notes,  which  the  said  Sharp  stated  were  sood  for  twenty-five 
hundred  dollars,  but  the  makers  of  which  he  did  not  mention;  and  that  immediately  after 
80  placing  the  said  package  of  papers  in  the  said  drawer,  the  said  William  Sharp  locked  the 
said  drawer,  and  handed  to  this  deponent  the  key  of  the  same  for  safe  keeping;  that  this 
deponent  retained  the  said  key  in  his  possession,  without  opening  the  said  drawer  or  allow- 
ing the  same  to  be  opened  until  after  the  death  of  the  said  William  Sharp ;  that  on  the 
morning  after  the  said  William  Sharp  died  this  deponent  visited  the  room  which  the  said 
William  Sharp  had  occupied,  and  in  which  the  'bureau  above  mentioned  still  stood,  and  on 
examination  discovered  that  the  said  drawer,  in  which  the  package  of  papers  aforesaid  had 
been  placed  as  above  described,  had  been  broken  open,  and  the  said  package  of  papers 
taken  therefirom.  This  deponent  ihrtber  says  that  the  said  Jonas  Mason,  previously  to  the 
death  of  the  said  intestate,  mentioned  to  this  deponent  that  the  said  intestate  had  told  him 
that  he  had  placed  the  said  papers  in  the  said  drawer;  and  this  deponent  believes  that  the 
said  package  of  papers,  so  as  aforesaid  belonging  to  the  said  intestate  in  his  lifetime,  has 
been  concealed  and  withheld  by  the  said  Jonas  Mason.  Jambs  Wilson. 

Sworn  before  me,  this         day  ) 
of  March,  1861,  f 

WiLUAM  RiPLBT,  Notairy  PubUe, 


Ixxxyi  AWKNDEL 

ORDER  FOR  ISSUIKG  SUBPCENA.    (See  page  TW.) 
At  a  Surrogate's  Court,  &a 
Preaenti  Ac. 

Ik  the  matteb  or  thb  goods^  xto.,  of 

WlLUAlf  ShABP,  DSGBJkSSD,  ITOB- 
TATB. 


On  the  application  of  Stephen  P.  RusBeU,  public  admiDistrator  in  the  dty  of  Kew  Tari^ 
deaignatlDg  Jonas  Maaon  of  No.  street,  in  the  city  of  New  Toric,  boarding-house  Iteepe^ 
as  a  person  who  conceals  and  withholds  efibcts  of  William  Sharp,  deceased,  intestate,  of 
whose  effects  the  said  public  administrator  is  authorized  to  take  diarge,  and  of  which  effeds 
the  said  William  Sharp  had  possession  at  the  tune  of  his  death,  or  within  twenty  days  pre- 
vious thereto,  the  surrogate  being  satisfied  by  the  affidayit  of  James  Wilson,  duly  filed  heroD, 
that  there  are  reasonable  groun&  for  suspecting  that  efi'ects  of  the  said  intestate  are  coo- 
cealed  and  withheld  from  the  said  paWo  administrator  by  the  said  Jonas  Mason : 

It  is  ordered  that  a  subpoena  issue  out  of  the  court  and  under  the  seal  of  the  surrqgBte, 
to  be  directed  to  the  said  Jonas  Mason,  requiring  him  to  appear  before  the  snrrpgate  at  • 
time  and  place  therein  to  be  specified,  for  the  purpose  of  beii^  examined  touching  &  estite 
and  efiects  of  the  said  deceased. 

SUBPCENA.    (See  page  70t.    AfUe,  page  31,  note  (I). 

The  people  of  (he  Hate  of  Neva  Torkf  to  Jonas  Mason, 

City  and  county  of  New  York,  ss :  Wb  comxakd  TOTT,  that  all  and  smgular  bosineBS  and 
excuses  being  laid  aride,  you  and  each  of  you  appear  in  your  proper  pefson  before  tiie  la^ 
rogate  of  the  said  county,  at  his  office,  in  the  Hall  of  Records,  in  the  Park,  in  the  city  of  New 
York,  on  the  day  of  March,  1861.  at  ten  o'dook  in  the  forenoon  of  the  same  day,  ibr  the 
purpose  of  beiog  examined  touching  the  estate  and  effects  of  William  Sharp,  dec'd,  intestate. 

Hereof  fail  not,  under  the  penidty  upon  each  of  you  oi  two  huiklred  and  fifty  doDua 
Witness,  Edward  C.  West,  surrogate  of  our  said  county,  at  his  office  aforesaid,  the  daj 
of  ,  one  thousand  eight  hundred  and  sixty-  Edwajbd  C.  Wist,  Sunvgale. 

WARRANT  TO  SHERIFF  TO  SEARCH  FOR  AND  SEIZE  EFFBGISL 

The  people  of  (he  state  of  New  York^  to  (he  shtriff  and  cqnslMes  of  (Ke  city  and  comUy  af  ^ 
For^  greeting: 

Whebsas,  lately  our  surrogate  of  the  county  of  New  Toik  was  satLsfied,  by  affidavit, 
that  there  are  reasonable  grounds  for  suspecting  that  efiects  of  WUtiam  Sharp,  deceased,  of 
which  the  public  administrator  in  the  city  of  New  York  is  authorized  to  take  chaige^  an 
concealed  or  withheld,  of  which  effects  the  said  William  Sharp  had  possesacA  at  the  time  d 
his  death,  or  within  twenty  days  previous  thereto ;  and  whereas  Stephen  P.  RusaeU,  the 
public  administrator  in  the  city  of  New  York,  designated  Jonas  Mason  of  Na  street, 

in  the  city  of  Now  York,  boarding-house  keeper,  as  the  person  concealing  or  witbholdini 
the  said  effieets;  and  whereas,  pursuant  to  the  statute  in  such  case  made  and  provided,  a 
subpoena  was  issued  by  our  said  surrogate  of  the  county  of  New  York,  directed  to  the  said 
Jonas  Mason,  requiring  him  to  appear  before  our  said  surrogate  at  a  time  and  place  therein 
specified,  for  the  purpose  of  being  examined  touching  the  estate  and  effects  of  the  said  WH' 
liam  Sharp,  deceased;  and  whereas  the  said  Jonas  Mason  appeared  and  was  examioed  be- 
fore our  said  surrogate  as  required  by  the  said  subpoena^  and  upon  the  said  inquiry  it  ap- 
peared to  oar  said  surrogate  that  two  certain  bonds  and  mortgages,  one  made  by,  ft&i 
[deHcribing  the  bonda  and  mortgages,]  and  three  certain  promissory  notes»  one  made  by 
[describing  the  promissory  notes]  a  portion  of  the  effects  of  the  said  William  Sharp,  deceased, 
of  which  the  public  administrator  in  the  ci^  of  New  York  is  aiuhorized  to  take  diaxge^  and 
of  which  the  said  William  Sharp  had  possession  at  the  time  of  liis  death,  or  within  tweatj 
days  previous  thereto,  are  concealed  and  withheld  from  the  said  public  adlministrator  by  the 
said  Jonas  Mason,  within  the  city  and  county  of  New  York.  Tbxbsfobb  wb  comxasd  tou 
to  search  for  and  seize  the  said  effects  above  desoribed  of  the  said  William  Sharp,  and  isr 
that  purpose,  if  necessary,  to  break  open  any  house  in  the  day  time,  and  to  deliver  the  said 
property  so  seized  to  the  public  administrator  in  the  city  of  New  York.  Xsn  you  are  re- 
quired to  make  return  of  this  warrant,  and  of  your  doings  hereon,  within  twenty  days  fitn 
the  receipt  thereof  by  you. 
In  testimony  whereof^  we  have  caused  the  seal  of  office  of  our  said  surrogate  to  be  hetvoDto 

affixed.    Witness,  Edward  C.  West,  Esquire,  surrogate  of  our  said  county,  at  ^ 
[seal]     surrogate*  office  in  the  city  of  New  York,  this         day  of  March,  in  the  year  one* 

thousand  eight  hundred  and  sixty-one.  Edwabo  C.  West,  Swrogok. 


AFUDATCr  TO  OBTAIN  OBPEB  TO  SKLL^  ETC.  Ixxxvii 

BOND  TO  PBBVENT  THE  ISSUINa  OP  THE  WABBANT.    (See  page  101.) 

BOKD. 

Kvow  ALL  MXN  BT  THBSB  PBBSXRTS  that  WO,  JoDBB  Usmm,  of  the  city  of  New  York,  board- 
ing-house keeper,  as  principal,  and  William  Bay  and  Gharies  Chase,  both  of  the  city  of  New- 
York,  merchants,  as  sareties,  are  held  and  firmly  bound  unto  the  pubHc  administrator  in  the 
diy  of  New  York  in  the  sum  of  one  thousand  dollars,  lawflil  money  of  the  United  States  of 
America^  to  be  paid  to  the  said  public  administrator  in  the  city  of  New  York,  his  successors 
in  office^  or  assigns :  For  which  payment,  well  and  truly  to  be  made,  we  bind  ourselTeo, 
our,  and  each  of  our  heirs,  executors  and  administrators,  Jointly  and  seyerally,  firmly  by 
these  presents.    Sealed  with  our  seals,  dated  the  day  of  March,  one  thousand  eight 

hundred  and  siztv-one. 

Whbbisas  latdy  the  surrogate  of  the  county  of  New  York  was  satisfied,  by  aflldant, 
that  there  are  reasonable  grounds  fbr  suspecting  that  the  eflbcts  of  William  Sharp,  deceased, 
of  which  the  public  administrator  in  the  dty  of  New  York  is  authorised  to  take  charge,  are 
concealed  or  withheld,  of  which  effects  the  said  William  Sharp  had  poenession  at  the  time  of 
his  death,  or  within  twenty  days  preyious  thereto ;  and  whereas  Stephen  P.  BubmU,  the  pub- 
lic administrator  in  the  city  of  New  York,  designated  Jonas  Mason  of  No.  street, 
in  the  city  of  New  York,  boarding-house  keeper,  as  the  person  oonoeating  or  withholding 
the  said  eflfocts ;  and  whereas,  pursuant  to  the  statute  in  such  case  made  and  proTided,  a  sub- 
pcena  was  issued  by  the  said  surrogate  of  the  county  of  New  York,  directed  to  the  said 
Jonas  Mason,  requiring  him  to  appear  before  the  said  surrogate  at  a  time  and  place  therein 
specified,  for  the  purpose  of  being  examined  touching  the  estate  and  effects  of  the  said  Wil- 
l&m  Sharp,  deceased;  and  whereas  the  said  Jonas  Mason  appeared,  and  was  examined  before 
the  said  surrogate  as  required  by  the  said  subpoena,  and  upon  the  said  inquiry  it  appeared 
to  the  said  surrogate  that  two  certain  bonds  and  mortgages,  one  made  by,  fta,  [describing 
the  bonds  and  mortgages],  and  three  certain  promissory  notes,  one  made  by  [describing 
the  promissory  notes],  a  portion  of  the  effects  of  the  said  William  Sharp,  deoeaaeo^  of  whi(£ 
the  public  administrator  in  the  city  of  New  York  is  authorized  to  take  chai^ge,  and  of  which 
the  said  William  Sharp  had  possession  at  the  time  of  his  death,  or  within  twenty  days 
prerious  thereto,  are  concealed  and  withheld  from  the  said  public  administrator,  by  ^e  said 
Jonas  Mason,  within  the  city  and  county  of  New  York. 

AsD  WHBBBAB,  to  prevent  the  issuing  of  a  warrant  by  the  said  surrogate  to  the  sheriff  or 
constables  of  the  city  or  county  of  New  York,  to  search  for  and  seise  the  said  effects  as 
provided  by  the  statute,  the  said  Jonas  Mason  offers  to  give  the  security  specified  in  the  statute 
for  the  deliyery  of  the  said  effects. 

Now  TBB  CONDITION  of  tMs  obligation  is  such  that,  if  the  said  Jonas  Mason,  William  Bay, 
and  Ohartes  Chase  shall  account  for  and  pay  to  the  public  administrator  in  the  city  of  New 
York  the  (hll  value  of  the  properlr  aforesaid,  and  of  whidi  the  follovring  is  an  enumeration, 
[here  enumerate  the  property,  J  which  said  property  is  so  claimed  and  withheld  as  aforesaid, 
whenever  it  shall  be  determined,  hi  any  suit  to  be  brought  by  the  public  administrator,  that 
the  said  property  belongs  to  the  estate  of  the  said  William  Sharp,  and  which  the  adminis- 
trator has,  by  law,  authority  to  collect  and  preserve,  then  this  obligation  to  be  void,  else,  to 


be  and  remain  in  Ml  force  and  virtae.  Jonas  Mason, 

Sealed  and  delivered  in  the )  Williax  Bat, 

presence  of  )  Chablbs  Chasb. 


SBAL.1 

'sbal.1 

ISXAL.] 


No.  191.   Pa^e  709. 

AFFIDAVIT  TO  OBTAIN  OBDKB  TO  SELL  PBBISHING  PBOPBBTY. 
SurrogaWs  Ccurt, 


County  of  New  York,  J 


iv  thb  xattbb  of  thb  goods,  bto.,  of 
Jambs  Habt,  dbobabed. 


CUy  and  county  of  Neva  Torkf  ss:  Thomas  Yeitch,  of  the  city  of  New  York,  being  duly 
sworn,  doth  depose  and  say  that  he  is  a  derk  and  assistant  in  the  office  of  the  public  admin- 
istrator in  the  city  of  New  York.  That  the  said  public  admmistrator  has  recently  taken 
possession  of  the  property  of  James  Hart,  late  of  the  city  of  New  York,  grocer,  deceased, 
intestate,  that  a  portion  m  the  property  of  the  intestate  consists  of  the  stock  of  provisions  and 
other  goods  in  the  retail  grocery  store  lately  kept  by  the  said  James  Hart  at  No. 
street  in  the  city  of  New  York,  and  that  the  said  stock  of  groceries  is  in  a  perishing  condition. 


Ixxxviii  APPBBMX. 

OBBIB  TOR  SAUL    (Beep^«)M.) 

At  tk  Sarrogate'f  Comt^  Aa 
rratont,4a 


iM  TEE  MATTXK  OF  TBI  OOOM^  MVOL,  OF 


} 


The  irablic  admintstntor  in  the  ci^  of  New  Tofk  haring  reoentfy  taken  daatjgt  of  &i 
yntyeiiy  of  Jamee  Hart^  late  of  the  citj  of  New  Tofk,  grocer,  deoooed,  fntwiratr,  aad  M 
appearing;  by  the  afBdarit  of  Thomaa  Yeitch  dnlj  filed  herein,  that  ttw  atock  of  groceries  of 
the  said  deceued,  in  faia  kte  atore  Na  atreet  in  the  aij  of  Hew  Toric,  it  ii  a 

periahing  condition : 

It  la  ordered,  and  the  aorrogate  of  the  ooontf  dotfa  order,  that  the  aaid,  tiie  pdbfie  adaih- 
Satrator  in  the  citj  of  New  Yoik,  sell,  at  pnbfie  aoetion,  the  atock  of  grooeriea  of  the  wd 
Jamea  Hart,  deoeaaed,  at  hia  late  atore,  Na  8tieet»  in  the  dtf  of  New  Toik. 


No.  1%%.   Ptoffe  711. 

NOTICE  OF  APPLICATION  BY  THE  PUBLIC  ADMINISTRATOB  K>B  ABIOSIB- 
TBATION,  WHERE  THE  YALUB  OF  THE  PBOPBBTT  EXCEEDS  ONE  HDI- 
DRED  DOLLABa    (See  page  71L) 

JWde  Admi/Mraiof's  Ofiet. 

Notice  la  hereby  giyen  to  the  relatiyea  and  next  of  kin  of  Peter  Jonea,  deoeaaed,  and  wiio 
ia  alleged  to  haye  died  inteatate,  that  I  ahall  apply  to  the  aorrogate  of  the  ooonty  of  Kew 
Yoric  for  lettera  of  adminJatration  open  the  eatate  of  the  aaid  inteatate,  on  the  dsf  of 
next,  at  ten  o'clock  in  the  forenoon.  Stephxh  P.  BiXBaDJi^  FubHc  Adm'r, 

Dated,  New-York,  March       ,  1861. 


N«.  1S8.  Pace  714. 

NOnCE   AND  AFFIDAVIT  BY  THE  PUBLIC  ADMINI8TRAT0R,  WHEBB  THB 
PROPERTY  OF  WHICH  HE  IS  AUTHORIZED  TO  TAKE  CHAROE  DOSS 
'  NOT  EXCEED  IN  TALUE  ONE  HUNDRED  DOLLABa    (See  page  f  14) 

NOncB.    (Seepage  713.) 
PMic  AdnmUlralor's  Office. 

Notice  is  hereby  given  to  the  relatiyea  and  next  of  kin  of  Heniy  Xing,  deoeaaed,  and  vho 
ia  alleged  to  haye  died  inteatate,  that  the  effecta  of  the  aaid  inteatate  in  the  bands  of  the 
public  adminiatrator  will  be  adminiatered  and  dispoeed  of  by  him  according  to  law,  ubImi 
the  same  be  claimed  by  some  lawM  executor  or  adminiatrator  of  the  deoeaaed,  by  the 
day  ef  next.  Stbphut  P.  RuasiLL»  PubUc  AdmiMrdar, 

Dated,  New  York,  ICarch       ,  1 861. 

AFFIDAVIT  BY  THE  PUBLIC  ADMINISTRATOR  CONSTTTUTINa  HDI  ADION- 
n .   -  ISTRATOIL    (See  pagea  713-14.) 

Sunvgai^i  Oowri — OounHy  of  New  Torh, 

IV  THE  ICATTSB  OF  THB  ADMIinSTB^TIOir 
f  OF  THB  GOODS,  CHATTKL8  AND  OBXDnS 

t  OF  HsKBT  Xnira,  dbobasbd. 

CUy  and  county  of  New  York,  ea:  Stephen  P.Ruaaell,  of  the  eityof  New  York,  tiiepabfio 
adminiatrator  in  the  city  of  New  York,  being  duly  awom,  saya  that  the  said  Henry  King; 
late  of  the  city  of  New  York,  deceased,  as  this  deponent  is  informed  and  believes,  departed 
this  Ufe  at  the  city  of  New  York,  on  the  twenty-seventh  day  of  February  last,  leaving  prop* 
erty  and  effects  of  which  this  deponent  is  authorized  by  law  to  take  charge,  the  value  of 
which  is  about  the  sum  of  eighty  dollars.  This  deponent  f\irther  says  that  he  has  caoaed 
the  service  and  publication  of  the  notice  required  by  law,  as  appears  by  the  affidavits  of  aodi 
service  and  pubUoation  annexed  hereto;  that  no  claim  baa  be«n  made  according  to  law,  and 
that  this  deponent  has  taken  upon  himself  the  administration  of  the  estate  of  the  deceased. 
Sworn  before  me,  this        )  Stephen  P.  Russbiji,  PubUc  Admmttntor, 

day  of  March,  1861.       ) 

Edwabd  C.  West,  Surrogate. 

[This  affidavit  is  made  on  the  day  specified  in  the  notice.] 


J 


NOnOB  OF  PBEBHOrrATION  OF  PETITION.  Itytit 

No.  IM.   P«««  7S8. 

PETITION  FOB  ADMEASX7BEMENT  OF  DOWEB. 

lb  ihs  Hon.  Edwabd  0.  Wnr,  Surrogate cf  ihe  eouniy  ofNmo  York: 

The  petition  of  N.  O.,  of  the  city  and  oousty  of  New  York,  widow  of  J.  C,  late  of  the 
dty  and  county  of  New  Yoik,  deceased,  ahoweth  that  the  said  N.  C.  was  lawfiilly  married 
to  the  said  J.  0.  in  his  lifetime,  and  lived  and  cohabited  with  him  until  the  time  of  his  death. 
That  the  said  J.  0.  died  on  the  twentj-fourth  daj  of  June^  in  the  year  one  thousand  eight 
hundred  and  sixty,  intestate.  That  the  said  J.  0.,  during  such  marriage  and  cohabitation 
aforesaid,  was  seized  of  an  estate  of  inheritance  of  and  in  the  following  lands,  situate  in  the 
city  and  county  of  New  York,  that  is  to  say :  All  that  certain  dwelling-house,  lot  and  parcel 
of  land  situate  in  the  Fifth  Ward,  Ac 

Also,  all  that  house  and  lot,  tract  and  parcel  of  land  situate^  lying  and  being  in  the  Fifth 
Ward,fta 

Also,  all  that  certain  dweUing-houae  and  lot  of  land  situate^  lying  and  being  in  the  Fifth 
Waid,&a 

And  your  petitioner  shows  that  the  said  J.  G.  was  seized  and  possessed  of  all  the  said  lands 
and  premises  at  the  time  of  his  death. 

Your  petitioner  farther  ^ows  that  the  heirs  of  the  said  J.  C,  deceased,  are  P.  W.,  widow, 
A.  B.,  wife  of  J.  B.,  Z.  0.,  W.  W,  C,  B.  W.  C,  and  0.  0.,  his  only  sunriTing  children,  and 
M.  W.,  wife  of  J.  W.,  A.  F.,  wife  of  T.  F..  M.  V.  H.,  wife  of  J.  V.  H.,  I.  C,  J.  C,  N.  De  P., 
wife  df  J.  De  P.,  and  M.  T.,  wife  of  A.  Y.,  the  only  children  and  heirs  of  D.  C,  deceased, 
who  was  a  son  of  the  said  J.  C,  deceased,  and  B.  B.,  widow,  M.  L.,  wife  of  C.  L.,  0.  0.,  wife 
of  W.  C,  H.  H.,  wife  of  J.  W.  H^  the  only  sunriTing  children  and  heirs  of  S.  H.,  deceased, 
who  was  a  daughter  of  the  said  J.  C,  deceased,  and  S.  A.,  wife  of  T.  A.,  J.  C,  A.  C,  E.  0., 
and  B.  O.,  wife  of  N.  G.,  the  ooly  sunrivlng  children  and  hours  of  M.  C,  deceased,  who  was 
a  son  of  the  said  J.  C,  deceased. 

And  your  petitioner  shows  that  all  the  said  heirs  of  the  said  J.  C,  deceased,  are  of  f\ill  age^ 
excepting  the  said  J.  C,  A.  G ,  and  E.  G.,  and  W.  G.,  and  S.  G.,  who  are  minors  under  the  age 
of  twenty-one  years,  and  that  the  said  G.  G.  is  the  general  guardian  of  the  persons  and  estates 
of  the  said  minors,  J.  G.,  8.  G.,  and  E.  G.,  and  that  the  said  minors  W.  G.,  and  S.  G.,  have 
not  any  general  guardian.  And  ftirther,  that  the  said  H  W.,  A.  F.,  G.  G.,  N.  De  P.,  J.  8.  G., 
M.  V.  H.,  A.  B.,  P.  W.,  S.  A.,  G.  a  G.,  J.  G.,  M.  V.,  and  M.  L.,  all  reside  in  the  dty  of  New 
Yorit,  that  the  said  W.  W.  G.,  B.  W.  G.,  a  0.,  and  H.  H.,  wife  of  J.  W.  H.,  reside  in  the 
county  of  Bichmond,  and  that  the  said  G.  G.,  And  his  said  infiEuit  wards,  J.  G.,  A.  0.,  and  E. 
a,  reside  at  GUrkstown,  in  the  county  of  Bockland,  and  that  the  said  &  0.,  Z.  0.,  0.  0^  E. 
H.,  H.  S.,  W.  G.,  and  J.  G.,  reside  in  the  city  of  Ghicago,  in  the  state  of  Illinois. 

Your  petitioner  prays  that^  tiie  premises  considered,  the  surrogate  will  make  an  order  that 
admeasurement  may  be  made  of  her  dower,  in  the  lands  and  premises  above  described,  and 
that  three  reputable  and  disinterested  freeholders  may  be  appointed  odmmissiouers  for  the 
purpose  of  makhig  admeasurement  of  your  petitioner's  dower,  pursuant  to  the  Bevised  Stat- 
utes of  this  state.  N.  0. 

New  York,  the  16tfa  day  of  August,  1860. 
A.  G.,  Attorney,  No,  2  WaU  street 


Ho.  1S5.   Pace  729. 

NOnCE  OF  PBESENTATION  OF  PETITION. 

[to  BB  AHKBZXD  to  TBI  FXTITIOV.] 

Jb  ih€  heiir$  of  J.  (7.,  lOte  of  (he  eUy  and  cowUy  ofNeno  York^  dMeaaed^  and  oS  other  permm$  who 
dawn  a  freehold  estate  m  the  Jands  described  in  the  foregoing  petiUon : 

Take  notice  that  a  petition,  of  which  the  foregoing  is  a  copy,  will  be  presented  to  the  Hon. 
Edward  G.  West,  surrogate  of  the  county  of  New  York,  at  his  office 
in  the  city  of  New  Yorl^  on  Monday,  the  twenty-ninth  day  of  September,  1860,  at  ten  o'clock 
in  the  forenoon.  Yours,  fta,  N.  G. 

Dated,  New  York,  August  16th,  1860. 
A.  G.,  Attorney,  Ko,  2  WaU  streeL 

PBOOFS  OF  SEBVICE  AND  PUBUOATION  OF  THE  PETITION  AND  NOTICE. 

The  undersigned,  heirs  of  J.  0.,  admit  due  service  of  a  copy  on  each  of  us  of  the  foregoing 
petition  and  notice,  Mrs.  M.  W.,  A.  F.,  G.  G.,  E.  G.,  N.  D.,  I.  a  G.,  M.  Y.  H.,  A.  B.,  P.  W. 
[Sudi  an  admission  of  service  should  be  proved  or  admowledged  before  a  proper  offloor.] 


^ 


APFIBAYIT  OF  SBBTIOB  OF  VOTICB  AND  PETITION. 

Jn  ihe  Swrogai^a  Ckmrt, ) 
Oamif/  of  New  York,     f 

IV  THB  MATTES  OF  THB  JkPPUOATIOH  OF  N. 
0^  WIDOW  or  J.  C^  DXGIABED,  FOB 

THB  AmauBOBMwan  of  hxbdoweb. 


CUy  and  cauniy  ofNea  York,  m:  "W.  B.  T.,  Jr.,  of  StsteD  lalaad,  in  ttie  ooonty  of  Bi^ 
mond,  being  duly  sworn,  sajs  that  on  the  let  daj  or  September,  1860,  at  the  citj  of  Kev 
York,  he  served  the  annexed  petition  and  notice  on  V.  W.  C,  R  W.  C,  &  GL,  J.  W.  H^  and 
H.,  his  wife,  reepectiyelj  named  in  the  said  petition,  by  delirering  a  copy  thereof  peraooaDy 
to  each  of  them.  W.  B.  T.,  Jr. 

Sworn  to  before  me  this  thirteentii ) 
da/  of  September,  I860.         ) 

H.  D.  T.,  OomiMMonBr  of  Dctb, 

AFFIDAVIT  OF  SERVICE  OF  NOTICE  AND  PETITION. 

Jii  A«  SwrrogtO^a  Cbuh;  >• 
Oomiy  ofKtw  York,   \ 

Jm  thx  mattes  of  the  APPUOAraOV  OF 
N.  C,  WIDOW  OF  J.  0.,  DECEASED,  FOB 
THE  ADMBA8USEMSNT  OF  HER  DO  WEB. 


CUy  and  cowniy  of  New  York^  ss :  A.  C,  of  the  dty  and  oonnty  of  New  York,  being  Mj 
sworn,  saith  that  on  the  8th  day  of  September,  1860,  at  the  city  of  New  York,  he  serred  tha 
annexed  petition  and  notice  on  S.  A.,  named  in  the  said  petition,  by  deliyering  a  copy  thenof 
to  her  peraonally.  A  GL 

Sworn  to  this  28th  day  of  Sept,     ) 
1860,  before  me,  \ 

H.D;T.,  Commiasknar qf  Deedi. 

AFFIDAVIT  OF  SEBVICB  OF  NOTICE  AND  PETITION. 

In  ike  SurrogaU's  Ckmi%  ) 
Catmty  of  New  York,    f 

■—'■•'  % 

IV  THE  MATTES  OF  THE  APPLTOATIOK  OF 
N.  C,  WIDOW  OF  J.  C  DBOEASED,  FOB 
THE  ADMEAfiDBXMSHT  OF  HSB  DOWEB. 


CUy  cmd  cawrdy  of  New  York^  ss :  E.  J.  of  the  city  and  county  of  New  York,  being  duly 
Bwom,  says  that  on  the  7  th  day  of  September,  1860,  at  the  ciW  of  New  Yoric,  he  sarrid  the 
annexed  petition  and  notice  on  O.  S.  C,  J.  C,  If.  V.,  M.  S.,  and  d.  CL,  reepeciiyely  named  in  tfaa 
said  petition,  by  delivering  a  copy  thereof  to  each  of  Uiem  peiaonally.  B.  J. 

Sworn  to  before  me  this  28th  day  ) 
of  September,  1860.  J 

H.  D.  T.,  (Ufnmiasioner  of  Deeds. 

City  and  eourUy  of  New  Yor%  ss :  A.  0.,  of  the  city  of  New  York;  being  duly  swon,  mt* 
that  he  is  foreman  in  the  of&ce  of  the  Evening  Post,  a  daily  paper  printed  and  published  la 
the  city  of  New  York,  and  that  the  notice  of  which  the  annexed  is  a  printed  copy,  has  beea 
regularly  published  in  the  said  Byening  Post,  once  in  each  week,  for  three  wiia  soooai- 
sively,  commencing  on  the  first  day  of  September,  1860.  A  GL 

fiwom  before  me  this  23d  day  ) 
of  September,  1860.  ) 

D.  T.  C,  CbmmisiuMMr  pfDteda. 

New  York  Surrogate^e  Court 


JX  THE  MATTES  OF  THE  APPUOATIOK  OF 
N.  C,  WIDOW  OF  J.  C,  DECEASED,  FOB 
THE  ADMEABUBBMENT  OF  HEB  DOWEB. 


CUy  and  county  of  New  York,  ss:    S.  A.  H.,  of  the  city  and  county  of  New  York,  being 
duly  awom,  says  that  on  the  8di  day  of  September,  1860,  at  Ciarkstown,  in  Boddand  ooontTi 


PBOOEEDINGS  TO  COMPEL  WIDOW  TO  HAVE  DOWEB  ADMEASUBBD.   ZCL 

New  Toik,  he  mmd  the  anneaEed  peAitioii  and  notiee  on  &.  C,  for  himaeU;  tad  as  guardian 
of  J.  0^  A.  0.|  and  B.  GL,  by  deliTermg  to  him  pereonaUj-  a  oopj  of  the  same.  And  he 
fortfaer  mjs,  he  aerred  the  aaid  notioe  and  petition  on  0.  G.  and  his  wifo^  by  deliTering  to 
each  of  them  personally  s  copy  of  the  said  petition  and  notioe  on  the  said  8th  day  of  Sep* 
tember,  1860,  and  further  saith  not.  8.  A.  H. 

Snxxm  this  12th  day  of  September,  I 
1860|  before  me.  ) 

H.  D.  T.,  Oimanisnoner  qflkedi. 


Ho.  t86«    P«ire  729* 

WIDOWS    APPUOATION    FOB  APPOINTMENT   OP  GUABDIAN   OP   MINOB 

HEIBS  OB  PABTIE8  IN  IKTEBEST. 

County  of  Ifew  York,  f 

IV  THB  ICATVIB  OF  THE  ADICUSUBBHEKT 
OF  THB  DOWSE  OF  N.  0.,  THX  WIDOW 
OF  J.  0.,  DICSA8XD,  IK  THB  JsASVS 
OF  THX  BJJD  J.  C,  DSOSASKD. 

To  Ihe  SwrrogaU  o/Uhe  oowUy  of  New  York: 
The  application  of  N.  C^  the  widow  of  J.  0.,  late  of  the  city  of  New  York,  deceased,  in- 
testate, respectfully  shows 
That  she  is  about  presenting  to  the  surrogate  her  reepectfol  petition  for  an  ordw  for  the 
admeasurement  of  her  dower  in  the  lands  of  her  said  late  husband,  and  that  W.  0.  and  F. 
C,  residing  in  the  ci^  of  New  York,  two  of  the  children  and  heirs  ofA.  0.,  deceased,  who 
was  a  son  of  the  said  J.  0.,  deceased,  and  who  are  two  of  the  heirs  'of  the  said  J.  C^  de- 
ceased, are  minors  under  the  age  of  twenty-one  years,  and  have  not  any  general  guardian. 
She  applies  to  the  surrogate,  pursuant  to  the  statute  in  such  case  made  and  provided,  for 
the  appointment  of  a  discreet  and  substantial  freeholder  to  be  the  guardian  of  the  said  in- 
fante^ for  the  sole  purpose  of  appearing  for  and  taking  care  of  tl^ir  interests  in  the  pro- 
ceedings for  the  admeasurement  of  her  said  dower.  N.  CS. 

Dated  I6th  August,  1860. 
A.  0.,  AUomeyfinrApplieani^  2  WaUoineL 

[The  usual  jurat  should  be  appended.] 

OBDEB  FOB  APPOINTMENT  OF  SPECIAL  GUABDIAN. 
At,^    (SeeKo.Z,) 
Present,  Ac 

In  the  MATTEB  of  the  ADlfBASUBEKEKT 
OF  THB  DOWEE  OF  N.  C,  THE  WIDOW 
OF  J.  0.,  DEGBA8BD,  IK  THE  LAEDB  OF 
THB  8AID  J.  C,  DECBASBD. 

On  reading  and  filing  the  application  of  N.  0.,  the  widow  of  J.  0.,  deceased,  in  this  pro- 
ceeding, setting  forth  that  W.  G.  and  F.  0.,  two  of  the  heirs  of  the  said  J.  0.,  deceased,  are 
minors  under  the  age  of  twenty-one  years,  and  haye  not  any  general  guardian : 

It  is  ordered,  pursuant  to  the  statute  in  such  case  made  and  provided,  that  Gabriel  Tan 
Cott,  Esquire,  a  discreet  and  substantial  freeholder,  be  and  he  hereby  is  appointed  the 
euardian  of  the  said  W.  G.  and  F.  G.,  infants  as  aforesaid,  for  the  sole  purpose  of  appearing 
for  and  taking  care  of  their  interests  in  the  proceedings  for  the  admeasurement  of  the  dower 
of  the  said  N.  G.  in  the  lands  of  the  said  J.  G.,  deoeased. 


PBOCEEDINGS   BY  HEIB  OB  OWNEB  OP  LAND  SUBJECT  TO   DOWEB  TO 
COMPEL  THE  WIDOW  TO  HAVE  HEB  DOWEB  ADMEASUBED. 

VOnOB  TO  THB  WIDOW. 

To  Mro.  N,  a,  vidow  of  J.  (7.,  deoeaood: 

Forty  days  having  elapsed  since  the  death  of  J.  C.,  your  late  husband,  and  no  proceed- 
ings having  been  taken  by  you  for  the  admeasurement  of  your  dower  in  the  land  herein- 


xdi  AFmroEL 

tfter  described  sobfMk  to  joor  doww,  notiM  It  henbygiwi  to  yoa  hj  tiie  mid«ijguedy  am 
owner  of  the  said  land,  daiming  a  freehold  estate  theran,  that  joa  are  lequued  to  ntdce 
demand  of  yoor  dower  in  ihe  s^d  land  within  moetj  dajB  after  the  senriee  of  this 
upon  y^oQ. 
The  following  is  a  description  of  the  land  above  irfmied  to: 
All  that  certain  lot,  piece  or  parcel  of  gnrand  sitnale^  IjiBS  ^^  ^^f^og  in  the 
Ward  of  the  dtjr  of  New  York^  fto.  Wiluam  TtenuB. 

Dated        December,  1860. 

PETITION  TO  THE  SURROGATE. 
7b  (he  Hon.  Edwabd  G.  Wbst,  Sunvgale  of  Vie  eomiif  of  New  York: 

The  petition  of  WiHiam  Thomas,  of  the  d^  of  New  Toric,  respectfollj  shows  that  he  is 
the  owner  of  the  following  described  land,  claiming  a  freehold  interest  therein,  that  is  to  aaj. 

All  that  certain  lot,  piece,  or  parcel  of  land  sitnate^  lying  and  being  in  the  Sixteenth  Ward 
of  the  dty  of  New  York,  Ac. 

And  jour  petitioner  shows  that  the  said  land  is  subject  to  the  dower  of  N.  C,  the  widow 
of  J.  0.,  who  died  on  the        day  of  September,  1860. 

Your  petitioner  farther  shows  that  he  has  csnsed  a  notice  to  be  served  upon  the  said 
N.  C,  widow  as  aforesaid,  porsoant  to  the  statote  in  soch  case  made  and  prorided,  requiring 
her  to  make  demand  of  her  dower  within  ninety  days  after  the  service  upon  her  of  the  said 
notice,  a  copy  of  which  said  notice,  together  with  the  proof  of  service  thereof  upon  the  end 
widow,  is  hereto  annexed,  and  that  more  than  ninety  days  have  eli^Med  since  the  aervioe 
upon  the  said  N.  C.  of  the  aedd  notice,  and  that  the  said  N.  G.  has  not  made  dfimand  of  her 
dower  in  the  said  land. 

Your  petitioner,  being  desirous  of  having  the  dower  of  the  said  N.  0.,  widow  of  tiie  ssid 
J.  G.  as  aforesaid,  in  the  said  hmd  admeasured,  respectfully  prays  for  the  admeasurecneDt  of 
the  said  widow's  dower  of  the  said  land.    And  your  petitioner  will  ever  pray,  Ac. 

Dated  8th  ICaich,  186L  William  Thokaa 

[The  usual  jurat] 
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ORDER  FOR  ADMEASUREMENT  OF  DOWER. 


At,  Aa 

Present^  Ac 

■■■  ■— >^ 

Ik  the  ICATTEB  OF  THE  APPLICATION  OF 
N.  0.,  WIDOW  OF  J.  0.,  DBOBASED, 
FOB  THB  ADMSASUBElOOrT  OF  HXB 
DOWBB  IN  THB  LANDS  OF  THB  SAID 
J.  0.,  DBOBASED. 

On  reading  and  filing  the  petition  of  N.  0.,  widow  of  J.  0.,  deceased,  intestate,  aod  the 
notice  of  the  presentation  of  the  said  petition  to  the  surrogate  of  the  county  of  New  York 
on  this  day  accompanying  the  same,  and  due  proof  by  affidavits  or  admissions  in  writing  of 
the  due  service  of  the  said  petition,  and  notice  on  S.  G.,  P.  W.,  A.  B.,  Z.  0.,  W.  W.  O, 
R.  W.  a,  G.  G.,  E.  H.,  H.  S.,  W.  G.,  J.  G.,  Qt.  G.,  M.  W.,  A.  F.,  M.  V.  H.,  G.  C.,  a  0.,  J.  C., 
I.  G.,  J.  C,  N.  D.,  M.  v.,  B.  R.,  M.  a,  G.  G.,  H.  BL,  a  A-,  J.  G.  G.,  A.  G.,  B.  G.,  B.  O,  and 
on  G.  G.,  the  general  guardian  of  the  persons  and  estates  of  J.  G.,  a  0.,  and  E.  C.,  three  of 
the  minor  heirs  of  the  said  J.  G.,  deceased,  and  on  G.  Y.  G.,  Esq.,  heretofore  duly  appointed 
by  the  surrogate  the  guardian  of  W.  G.  and  F.  G.,  two  of  the  minor  heirs  of  the  sud  J.  G., 
deceased,  for  the  sole  purpose  of  appearing  for  and  taking  care  of  their  interests  in  this  pio- 
ceediDg,  and  after  hearing  A.  G.,  of  counsel  for  the  widow,  and  no  one  appearing  in  oppoa- 
tion  thereto,  it  is  ordered  that  admeasurement  be  made  of  the  dower  of  the  said  N.  d,  ia 
and  to  the  following  lands : 

All  that  certoin  dwelling-house  and  lot  and  parcel  of  land  sitoato  in  the  l^fth  Ward,  Acl 

Also  all  that  house  and  lot,  tract  and  parcel  of  land  situate,  lying  and  being  in  the  IPIfth 
Ward,  Ac 

Also  all  that  certain  dwelling-house  and  lot  of  land  situate,  lying  and  being  in  the  PlCtii 
Ward,  Ac. 

And  it  Is  further  ordered  that  J.  G.  M.,  D.  B.  M.,  and  W.  G.  F.,  three  reputable  and  £s- 
interested  freeholders  residing  in  the  dty  of  New  York  be,  and  they  are  hereby  appointed 
oonunissioners  for  the  purpose  of  making  the  admeaaorement  herein  directed ;  and  that  they 


REPORT  OF  OOMMISSIONBR&  ZCm  ^ 

make  m  report  of  their  prooeediDgi  to  this  ooort^  at  tbe  aunogate*!  office  In  the  citjr  of  New 
York,  on  the  flrat  daj  of  Norember  next 

[The  order,  where  the  application  is  by  an  heir  or  owner,  will  be  similar  in  form  to  the 
above.] 


Surrogat^a  Oourtf    ) 
CtnaUy  of  New  York,  f 


No.  199.    PaffO  731. 

OATH  OF  coioaasioNJSBa 


In  thb  mattbb  or  thb  admbabubbicsiit  f 
or  THi  DowxB  or  N.  0.,thb  widow  \ 

or  J.  C,  DIOXASKD,  IN  THB  LANDS  f 
or  THB  BAXD  J.  C,  DB0BA8KD.       I 


OUfy  and  eouniy  of  New  York^  as :  We^  J.  0.  IL,  D.  B.  K,  and  W.  G.  F.,  commianonera 
appointed  by  the  sarrogate  of  New  York  in  this  matter,  do  severally  swear  that  we  will 
falthfolly,  honestly,  and  impartially  diacharge  the  dnty  and  execute  the  trust  reposed  in  ns 
by  the  said  i^pointiiient  J.  0.  M. 

Sworn  this  seventh  day  of )  D.  B.  IC. 

November,  1860,         f  W.  0.  F. 

Edwabd  G.  WBBT,  Surrogate, 


ORDBR  ENLARaiNG  TIME  FOR  THE  GOMMISSIONERS  TO  BRING  IN  THEIR 

REPORT.    (See  page  133.) 

At  a  Surrogate's  Gourt  held,  in  and  for  the  county  of  New  York,  at  the  surrogate's  office  in 
the  city  of  New  York,  on  the  eleventh  day  of  March,  in  the  year  one  thousand  eight  hun* 
dred  and  sixty-one. 

Present — Edwabd  G.  Wbst,  Surrogale. 

In  thb  mattbr  or  thb  adhbasurbment 
or  THB  DowBR  or  N.  G.,  thb  widow 

or  J.  0.,  DBOBASHD,  IN  THB  LANDS  Or 
THB  SAID  J.  G.,  DBCEA8BD. 

It  appearing,  on  application,  that  W.  G.  F.,  J.  G.  M.,  and  D.  B.  M.,  the  eommissioners  ap- 
pointed by  the  surrogate  of  the  county  of  New  York,  by  an  order  made  in  this  matter,  require 
fmrther  time  to  complete  the  admeasurement  of  dower,  and  make  report  of  their  proceedings : 
It  is  ordered  that  said  commiasioners  have  ftirther  time  in  which  to  make  such  report  till  the 
fifteenth  day  of  November  next,  at  ten  o'clock  in  the  forenoon,  and  that  said  oommiasionen 
make  their  report  on  the  day  and  hour  aforesaid. 


No.  180.   Pace  T88. 

REPORT  OF  GOMMISSIONERa 

[thb  BEPOBT  SHOULD  BB  ANNBXBD  TO  A  OBBTiriBD  COPT  Or  THB  OBDBB  rOB  THB  ADMBAfl- 
UBBMBNT  or  THB  DOWBB  AND  APPOINTING  THB  001I1II88IONBIU9.] 

In  thb  MATTBB  OP  THB  ADHBASUBBHBHT  | 
or  THB  DOWBB  Or  N.  G.,  THB  WIDOW  I 
or  J.  G.,  DB0BA8ED,  IN  THB  LANDS  Or  | 
THB  SAID  J.  G.,  DBCBA8BD.  I 

Ta  Ihe  Swrogate  of  the  oovmty  of  New  York: 

We,  the  subscribers,  appointed,  by  an  order  made  in  this  matter  by  the  surrogate  of  the 
oounty  of  New  York,  on  the  1st  day  of  October,  I860,  commiarioners  to  admeasure  and  lay 
off  the  dower  of  said  N.  G.  In  the  lands  of  said  J.  G.,  deoeased,  aa  his  widow,  which  lands 
are  described  in  the  order  of  which  the  foregoing  is  a  certified  copy,  do  rsspeotftiUy  report 
that,  after  being  first  duly  sworn,  we  met  and  examined  the  laada  mentioned  in  the  said 
order,  and  ti&e  said  houaea  thereon,  and  do  value  each  houae  and  lot  at  six  thousand  dcdlan, 
Qiaking  the  aggregate  value  of  tbe  three  houses  and  lots  eighteen  thousand  dollara.  That  aaid 
houses  and  lots  are  not  mortgaged,  and  that  the  income  of  each  is  about  the  aame,  to  wit, 
the  annual  aum  of  four  hundred  doUara.  That  the  widow  is  entitled  to  one  houae  uid  kit 
or  the  purposes  of  her  dower.    The  undersigned  therefore  do  hereby  set  apart  fbr  tibe  said 


wtdoir  tk»  wboie  of  iho  Iioimo  toA  grosad 

'^  AU  that  certain  dweffing^ioiw  and  kit  of  laad  atoMi^  1^ 

Ac.  ftcL,"  wUeii  iKNMe  Md  lot  it  set  ipni  for  fav  damm^dbm  to  pijall 

mepte  and  other  expouaee  on  ifae  ■■id  boose  and  lot»  dflringtfaa 

■■■iioa.    And  we  do  fdrtherraport  that  ov  chwgeB 

J.  C.  IC $5«t 

D.  B.  M S  •• 

W.  0.  F. 6  50 

W.  CLF. 
Bated,  New  Torik;  Koramber  7, 1860.  D.  B.  M. 

J.  a  M. 


TOO. 


befim&a 


If*.  101*   Fa«e  704.      ITo.  18ft. 

ORDER  OONFIRlCma  REPORT. 

At  a  Snmgate^s  Court  li^  at  the  HaU  of  Records  in  the  coontj  of  Vev  York, 
Weat^  Esq.,  surrogate  of  said  ooonty,  on  the  fleyentfa  daj  of  Norembar,  1800. 

Present — ^Edwakd  C.  Wmn,  SutrogaU, 

JX  THB  ItlTTKB  OF  THX  ADMBASUILKMBVT  ] 
OF  THS  DQWn  OF  N.  C,  TEX  WIDOW  I 
OF  J.  C,  DBCSA8BD,  IS  TEX  LAJTOO  OF  | 
THX  0AID  J.  C^  DBCXAflSD.  I 

Whereas  J.  0.  IC,  D.  B.  IC.  and  W.  0.  P.,  fomrniasioners  arapointed,  pnrsaant  to  a 

order  of  the  said  court,  on  the  petition  of  N*.  C,  widow  of  J.  0.,  deceued,  fw  the 
uiement  of  her  dower  in  certain  lands  and  tenements  of  the  said  J.  0^  deceased,  situated  in 
the  said  county  of  New  York,  whereof  the  said  deceased  died  seised  of  an  intestate  of  in- 
heritance, have  this  day  made  report  to  the  said  surrogate,  among  other  things,  that  aft« 
having  been  sworn  before  legal  authority  &ithfully,  honestly  and  impartially  to  diadiaige 
the  duty  and  execute  the  trust  reposed  in  them  by  the  said  appointment,  they  did,  on  the 
7th  day  of  Kovember,  1860,  in  the  presence  of  A.  C,  her  lawful  attorney,  canae  a  smrey  to 
be  made  of  the  lands  and  premises  in  the  said  petition,  order  for  admeasurefoent  of  dower, 
and  appointment  and  report  mentioned,  as,  reference  being  thereunto  had,  will  more  fhlly 
appear.  And  that  they  had  admeasured  and  allotted  to  the  said  K.  C,  for  her  dow«r,  Um 
one-third  part  of  the  said  lands  and  premises ;  which  said  third  part,  so  admeasored  and 
allotted,  fidly  appear  by  the  said  report  this  day  filed  in  the  oiBce  <k  the  said  surrogate^  cad 
entered  at  large  on  his  minute  book  kept  for  that  purpose;  and  whereas  the  said  Sl  C,  by 
A.  0.,  her  attorney,  appeared  before  Uie  said  surrogate  on  the  day  and  at  the  place  fint 
aforesaid,  and  prayed  that  the  said  report  be  confirmed :  and,  no  cause  appearing  to  the  oqb- 
trary,  it  is  therefore  ordered  that  the  said  report  and  admeasurement  he,  and  the  aame  herein 
is  confirmed. 

And  it  is  fluther  ordered  that,  iwdess  an  appeal  be  entered  from  this  order,  the  costs  of 
this  proceeding,  to  be  taxed  by  the  surrogate,  be  paid  equally,  the  one  half  thereof  by  the 
widow,  and  the  other  half  by  the  adverse  party.  E.  G.  Wist,  Surrogak, 
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APPEAL  FROM  DEOREE  ADMlTTIKa  WILL  TO  PROBATE  AKD  REOOBB. 

SwrogaU^a  Courts    ) 
Oouniy  of  New  York,  ) 


Ik  THB  XATm  OF  FBOvnro  thx  last 

WILL  AKD  TISTAHKHT  OF  A.  G-.  T.,  V 
DICBA6KD.  I 

A  sentence  and  decree  of  the  surrogate  of  the  oonn^  of  New  Yoik  haviiig^  been  pre- 
noanoed  and  entered  hi  this  matter  on  the  third  day  of  January,  hi  the  year  one  tfaowDi 
eight  hundred  and  sixty-one,  whereby  it  was  decided,  ord«^  adjudged,  and  decreed  that 
the  Instrument  in  writing  propounded  for  probate  in  this  matter  by  H.  8.,  one  of  the  exeen- 
tors  therein  named,  bearing  date  the  twen^-seventh  day  oT  October,  in  the  year  one  thoo- 
sand  eight  hundred  and  flfty-nine,  is  the  last  will  and  testsment  of  A.  G.  T^  late  of  the  d^ 
«r  Hew  York,  deosased,  above  named,  and  as  such  is  valid  as  a  wlB  of  real  and 


FETrTKXN  OF  APPEAL 


xcv 


crtste,  and  Mrhenhy  \\i»  itme  was  adndttod  to  probate  and  ordared  to  be  reoordad  as  a  will 
of  real  and  personal  estate,  and  we,  B.  Qt.  T.  and  0.  K  Q.,  tbe  grandchildren  and  only  heirs 
at  law  and  next  of  khi  of  the  said  A.  G.  T.,  deceased,  feeling  oorselTes  aggrieved  by  the 
said  decree^  we,  the  said  E.  G.  T.  and  0.  R.  Q.,  do  hereby  appeal  from  the  said  sentence  or 
decree  to  the  Snpreme  Oonrt,  and  pray  that  the  pleadings,  proofs,  and  proceedings  in  the 
said  matter  may  be  tnasmitted  to  the  Snpreme  CVourt,  to  the  end  that  such  order  may  be 
made  thereupon  as  dudl  be  jnst  G.  D.  K,  Proctor  atid  AUomeyfar  AppeUawtf, 

Bated  3rd  January,  1861. 

BOND  ON  THB  SAMB  APPEAL. 

Kxow  AiJj  uxs  BT  TBXBB  PBaeoENTB  that  wc,  B.  G.  T.  and  0.  R.  Q.,  as  prindpalB,  and 
0.  H.  N.  and  J.  S.  C,  as  suretieB,  are  held  and  firmly  bound  nnto  the  people  of  the  state  of 
New  York  in  tiie  penal  sum  of  one  hundred  dollara  lawful  money  of  the  United  States,  to 
be  paid  to  the  said  people,  for  which  payment,  well  and  truly  to  be  made,  we  bind  ourselves^ 
our  and  each  of  our  heirs,  executors  and  administrators,  jointly  and  severally,  firmly  by  these 
presents.  Sealed  with  our  seals.  Bated  the  third  day  of  January,  in  the  year  one  thou- 
sand eight  hundred  and  sixty-one. 

Whbbbas,  in  a  certain  proceeding  lately  had  before  the  surrogate  of  the  county  of  New 
York,  for  the  proof  of  the  last  will  and  testament  of  A.  G.  T.,  late  of  the  city  of  New  Yorls^ 
deceased,  the  said  surrogate,  on  the  third  day  of  January,  in  the  year  one  thousand  eight 
hundrad  and  sixty,  pronounced  and  made  his  certain  sentence  or  decree,  whereby  it  was 
decided,  ordered,  adjudged,  and  decreed  tbat  the  instrument  in  writing  propounded  for  pro- 
bate and  record  before  the  said  surrogate,  by  H.  S.,  one  of  the  executors  therein  named, 
bearing  date  the  twenty-seventh  day  of  October,  in  the  year  one  thousand  eight  hundred 
and  filty-nine,  is  the  last  will  and  testament  of  the  said  A.  G.  T.,  deceased,  and,  as  such,  is 
valid  as  a  will  of  real  and  personal  estate,  and  whereby  the  same  was  admitted  to  probate, 
and  ordered  to  be  recorded  as  a  will  of  real  and  personal  estate.  And  wheseab^  the  said 
B.  G.  T.  and  G.  R.  Q.,  the  only  heirs  at  law  and  next  of  kin  of  the  said  A  G.  T.,  deceased, 
feeling  themselves  aggrieved  by  the  said  decision,  sentence,  and  decree,  have  app^ed  there- 
from to  tl)e  Supreme  Court 

Now  THB  CONDITION  of  this  obligation  id  such  that,  if  the  said  E.  G.  T.  and  0.  R.  Q.  shall 
dilligently  prosecute  the  said  appeaJ,  and  shall  pay  such  costs  as  shall  be  taxed  against  them 
in  the  event  of  their  failure  to  obtain  a  reversal  of  the  decision  so  appealed  from,  then  this 
obligation  to  be  void,  otherwise  to  be  and  remain  in  AiU  force  and  virtue. 


Sealed  and  delvered  in  the  presence  of 


! 


B.  G.  T. 

SBAL 

0.  R.  Q. 

81EAL 

0.  H.  U. 

SBAL 

T.  8.  0. 

BBAL 

Supreme  Qmrif  ) 

City  9nd  Ckmnly  of  Kew  Tark. ) 
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PETITION  OP  APPEAL 


R  G.  T.,  G.  R.  Q.,  APPBIXANTS,  vereue  B.  T.,  G.  W.  T., 
A.  G.  T.,  JX7NI0B,  J.  T.,  A  B.  AND  B.  B.,  his  wifb, 
&  G.  AND  M.  G.,  HI8  WIFB,  J.  0.,  S.  H.,  T.  &  0.,  p. 
H.,  M.K.  AND  0.  K.,  HIS  WIFB,  B.  T,  C.,.  W.  A  S., 
H.  x4.,  M«  £.  T.,  W^.  W.  C,  T.  B.,  M.  S.,  J.  P.,  G*  B., 
J.  S.,  THB  AMBRIOAN  BiBLB  SOOIBTT,  THB  AmEBIOAN 
TBAOT  SOCIBTT,  THB  AXBRIGAN  SbAICEN'S  PRIEND 
SOOIETT,  W .  A.  B.,  TREA8UBEB  OF  CENTRAL  AMBR- 
IOAN EDUCATION  SOCISTT,  THB  AMERICAN  GOLONIZA- 
nON  SOCIBTT,  J.  G.,  TREASURER  OF  THB  HOMB  XIS- 
8I0NART  SOOIBTT,  H.  H.,  TREASURER  OF  THB  AMERI- 
CAN BOARD  OF  COMMISSIONERS  OF  FOREIGN  MISSIONS, 

THB  N.  Y.  Inst,  for  Instruction  of  Bbaf  &  Bumb, 

JlND  THB  N.  Y.  Itf  ST.  FOR  THB  BLIND,  RESPONDENTS. 


7b  (he  Supreme  Court : 

The  petition  of  appeal  of  B.  G.  T.,  and  of  G.  R.  Q.,  appellants  In  the  foregoing  entitled  cause, 

by  G.  B.,  their  attorney,  respectftilly  shows  to  this  court 
That  said  B.  G.  T.  and  G.  R.  Q.  are  thegrandchildren  and  sole  and  only  heirs  at  law  and  next 
of  kin  of  A.  G.  T.,  late  of  the  city  of  New- York,  deceased. 


zcvi  '  AFFBmxiz. 

Thsl  tlie  Mid  A.  G.  T.  died,  at  ttM  citj  of  New  Toifc,  OB  ttM  tMB^-^ 
one  thomeod  eiglit  hundred  and  fif^-one,  aged  mwmxIj-twB 
poiieaicd  oi,  and  well  entitled  unto  a  laiige  ml  and  r*""^**"*** 
to  nxKe  than  one  hundred  thooand  doUam 

That  after  the  death  of  the  said  A.  G.  T^  and  dnrii^  tbe  BMnUt  of  HoTembcc; 
and  ei^t  hundred  and  fiftj-ooe^  the  penona  named  in  tbe  _  _ 
tioned  aa  execotora,  or  one  or  more  of  them,  produced  beforettke  aonogate  of  tbe  eovatf  of 
New  York,  and  propounded  to  hhn  §tx  proof  aa  a  will  of  real,  and  fiv  prabada  aa  a  wifl  of 
perwynal  eatate,  a  certain  paper  writing;  porportini;  to  be  tbe  laat  will  and  teBtaneBt  of  tiia 
aakl  A.  G.  T.,  deoeaaed,  bearing  date  the  twenty-aerentb  daj  of  October,  ia  tbe  jaar  oaa 
thonaand  eight  hundred  and  fiftj-one. 

That  the  appellaota,  your  petitioneri,  and  each  of  them,  dolj  ai^ieared  befare  tbe  amd 
surrogate,  and  contested  the  Tiiliditj  of  said  alleged  wiQ,  and  its  admiiwian  to  proof  or  pvobat^ 
as  aforesaid. 

That  tbe  proceedings  before  the  said  surrogate,  in  the  matter  of  proving  tbe  aaid  alleged 
will,  were  dulj  continued  from  time  to  time ;  and  proof  therein  baling  been  taken,  and  tbe 
allegations  of  the  parties  appearing  having  been  heard,  tbe  add  surrogate^  on  tbm  third  daj 
of  jianuaiy,  one  thousand  eight  hundred  and  fiftj-fonr,  made  and  entered  a  decree  aa  waA 
surrogate,  in  the  matter  aforesaid,  in  substance  as  follows : 

It  is  now  decided,  ordered,  adjudged,  and  decreed  that  the  instrument  m  writing,  pro- 
pounded for  the  probate  in  the  said  matter  bj  H.  S.,  one  of  the  executors  therou  named,  beaimg 
date  the  twenty-seventh  day  of  October,  in  the  year  eighteen  hundred  and  fifty-nine^  is  the 
last  will  and  testament  of  the  said  A.  G.  T.,  deceased,  and  as  such  is  valid  as  a  will  of  real  and 
perK>nal  estate,  and  the  same  is  hereby  admitted  to  probate,  and  ordered  to  be  recorded  as 
a  wiU  of  real  and  personal  estate. 

And  your  petitioners,  the  said  appellants,  and  each  of  them,  complain  and  allege  that  tiia 
whole  and  every  part  of  the  said  decision,  order,  judgment  and  decree  (except  swdi  portioQ 
thereof  as  relates  to  the  costs  of  the!  respective  parties)  is  eironeous;  improper  and  illegal, 
and  that  your  petitioners,  the  said  appellants,  are  injured  and  aggrieved  thereby,  and  their 
ri^t,  title  and  interest  o^  in  and  to  tbe  real  and  personal  estate  of  the  said  A.  G.  T^  de- 
ceased, is,  in  consequence  thereof,  doubted,  impured  and  injured,  and  they  are  thereby  un- 
justly deprived  of  the  full  and  free  enjoyment  of  the  same ;  and  they  have,  in  oonaequenoa 
tbereoi;  duly  appealed  to  this  honorable  court  for  a  redress  and  determination  of  thor  li^ts 
in  the  premises. 

And  the  appellants,  your  petitioners,  pray  that  the  said  decision,  order,  judgment  and 
decree  of  tbe  said  surrogate,  and  every  part  th^^eof  (except  as  aforesaid),  may  be  reversed, 
set  aside  and  annulled  by  this  honorable  court,  and  that  such  proceedings  may  be  had,  and 
such  issue  or  issues  awarded  in  the  premises,  as  to  the  Supreme  Court  shall  seem  just  and 
proper  for  a  Aill  and  complete  determination  of  the  aforeaaid  rights  of  your  petitionefs. 

And  the  appellants,  your  petitioners,  farther  state  that  the  persons,  institutions,  aodetieB 
and  corporations  intended  to  be  made  defendants,  respondents  and  parties  to  the  said  ap- 
peal, and  who  claim  to  be  interested  in  the  proceedings  before  the  said  sunogate  and  under 
the  said  will,  are  as  follows,  to  wit: 

D.  T.,  G.  W.  T.,  A.  G.  T.,  junior,  J.  T.,  A.  B.  and  K  B.,  his  wife,  a  G.  and  M.  6.,  his 
wife,  J.  0.,  8.  H.,  T.  a  C,  F.  H.,  M.  K.  and  C.  K.,  his  wife,  D.  T.  a,  W.  A.  a,  H.  H., 
M.  £.  T.,  W.  W.  C,  T.  B.,  H.  a,  J.  F.,  G.  a,  J.  a,  The  American  Bible  Society,  Tbe 
American  Tract  Sodety,  The  American  Seamen's  Friend  Society,  W.  A.  B.,  Treasurer  of 
the  Central  American  Education  Society,  The  American  Colonization  Society,  J.  C.,  Treas- 
urer of  the  Home  Missionazy  Society,  H.  H.,  Treasurer  of  the  American  Board  of  Commis- 
sioners of  Foreign  Missions^  Hie  New  Toric  Institution  for  the  Instruction  of  the  Deaf  and 
Dumb,  and  the  New  York  Institution  for  the  Blind. 

That  F.  G.,  one  of  the  persons  who  claimed  as  aforesaid,  departed  this  Ufe  in  the  year 
eighteen  hundred  and  fifty-two,  and  his  alleged  interest,  as  aforesaid,  did  not  survive. 

And  tbe  appellants,  your  petitionen^  pray  that  the  persons,  institutions,  societiea  and 
corporations  above  named,  and  claiming  as  aforesaid,  and  every  of  them,  may  answer  this 
petition  of  appeal,  pursuant  to  law  and  the  rules  and  practice  of  this  court,  and  that  tiM 
Supreme  Court  may  appohit  a  day  and  place  for  tiie  hearing  of  the  parties  hereto  upon  said 
appeal ;  and  that  the  appellants,  your  petitioners,  may  have  such  fVuther  or  other  relief  in 
the  premises  as  to  the  court  shall  seem  just  and  equitoble. 

Dated  Maroh  18,  1861.  C.  D.  K.,  AUomeyfar  Afp^Bemit, 

W.  F.,  of  Ooun$eL 

suae  of  New  Tw%  ) 

Ciiy  and  County  of  New  York,  )  "' 

On  this  eighteenth  day  of  March,  A.  D.  I860,  before  me  personally  appeared  tbe  above 
named  E.  G.  T.,  and  made  oath  that  he  has  read  and  subscribed  the  foregoing  petition  of  iqipeal, 
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and  knows  tbe^  contents  thereof;  and  that  the  same  is  trae  of  bis  own  knowledge,  except 
as  to  the  matters  therein  stated  to  be  on  his  information  or  belief;  and  as  to  those  matters 
he  believes  it  to  be  trae.  E.  F.  C,  Commissioner  of  Deeds, 

ANSWER  TO  PETITION  OF  APPEAL.    (See  Rule  44  of  Supreme  Court,  page  3t.) 
Supreme  Court. 


E.  O.  T.  AKD  0.  R.  Q.,  APPELLANTS,  VCTSUS 
D.  T.,  H.  S.,  J.  F.,  AND  OTHERS,  BX- 
SPOKDENTS. 


The  answer  of  H.  S.  and  J.  F.,  two  of  the  respondents  in  this  appeal,  to  the  petition  of  ap- 
peal of  £.  G.  T.  and  G.  R.  Q.,  appellants : 

These  respondents  admit  that  a  decree  or  sentence  of  the  date,  tenor  and  effect  in  the 
said  petition  of  appeal  set  forth,  was  made  bj  the  surrogate  of  the  county  of  New  York. 
And  these  respondents  are  advised  and  belieye,  and  submit  that  such  decree  or  sentence  is 
just  and  equitable. 

These  respondents  therefore  pray  that  the  said  sentence  or  decree  of  the  surrogate  of 
the  county  of  New  York  may  be  affirmed,  and  that  the  said  petition  of  appeal  may  be  dis- 
missed by  this  honorable  court,  with  costs  to  be  adjudged  to  these  respondents. 

L  D.,  Atterneyfor  respondents^  JET.  S.  and  J,  F. 

Supreme  Court,  } 

City  and  County  of  New  York  J 


E.  G.  T.  AND  0.  R.  Q.,  APPELLANTS,  versus 
D.  T.,  G.  W.  T.,  THE  New  York  In- 
stitution FOR  THE  Instruction  op 
the  Deaf  and  Dumb  et  a2.,  respond- 
ents. 


The  New  York  Institution  for  the  lustraction  of  the  Deaf  and  Dumb,  respondents  in  the 

above  entitled  cause,  by  H.  E.  D.,  their  attorney,  answering  the  petition  of  appeal  of  the 

appellants  in  the  said  cause,  allege  and  say : 

That  th^  admit  the  matters  and  statements  contained  in  the  said  petition  of  appeal  ae 
true,  except  such  portion  of  the  said  petition  as  relates  to  the  decision,  judgment,  order  and 
decree  of  the  surrogate  of  the  county  of  New  York,  in  regard  to  the  last  will  and  testament 
of  A.  G.  T.,  deceased,  and  which  alleges  that  the  said  decision,  judgment,  order  and  decree, 
except  such  portion  thereof  as  relates  to  the  costs  of  the  respective  parties,  is  erroneous, 
improper,  and  illegal ;  but  these  respondents  deny  that  the  aforesaid  decision,  judgment, 
order  and  decree,  or  any  part  thereof,  is  either  erroneous,  improper  or  illegal,  and  allege  that 
the  said  decision,  judgment,  order  and  decree,  and  every  part  thereof,  is  legal,  proper  and 
correct. 

These  respondents  therefore  pray  that  the  petition  of  appeal  of  the  appellants  may  be 
dismissed,  with  costs  to  these  respondents. 

H.  E.  D.,  Attorney  for  N,  F.  InsL  for  JnsPr,  of  Deaf  and  Dumb, 

Dated  March  19th,  1861. 

City  and  county  of  New  York,  ss:    H.  P.  P.,  president  of  the  above  named  New  York  Insti- 
tution for  the  Instruction  of  the  Deaf  and  Dumb,  respondent  in  this  action,  being  duly  sworn, 
says  that  the  foregoing  answer  is  true  of  his  own  knowledge,  except  as  to  the  matters  therein 
stated  on  information  and  belief  and  as  to  those  matters  he  believes  it  to  be  trae. 
Sworn  to  before  me  this  19th  )  H.  P.  P.,  JPresidmU. 

day  of  March,  1861.         ) 

D.  S.,  Commissioner  of  Deeds, 

Supreme  Court 


B.  G.  T.  AND  0.  R.  T.,  appellants,  versus 
D.  T.,  G.  W.  T.,  A.  G.  T.,  jr.,  the 
Ahbrican  Tract  Sooiett,  and 
others,  respondents. 


The  answer  of  the  American  Tract.  Society,  one  of  the  above  named  respondents,  to  the 
petition  of  appeal  of  E.  G.  T.,  and  0.  R.  Q.,  appellants: 
This  respondent,  not  acknowledging  all  or  any  of  the  matters  which,  in  the  said  appeUantt' 
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xenti  AFDXVBiz. 

prtitioD  of  appeal  are  coDtjiiie*!  to  be  tnie;  ftr 

That  a  dtene  waa.  on  the  third  daj*  of  Jaouaij.  one  tfaoomid  ei^bL 

catf  made  and  entered  hj  the  aarrogate  of  the  ooGiitj  of  Xev  Toik,  is  tfaa 

puipoaa  mentioned  in  the  aaid  petition,  aa  is  therein  atatcd.  and  in  arlwtjrre  aa  in  tha 

pelhion  tfl  ataled,  bat  as  to  both  the  anbataooe  and  fbnn  of  the  aaid  decree,  tfcaa  lofn 

prajB  to  refer  thereto,  whan  the  aame  shall  be  prodnoed. 

And  thia  respondent  further  aaoth  and  adnuta  that  aondiy  pnwniTiiigs  vare  hei. 
proofii  taken,  on  which  the  said  decree  ia  fbunded,  and  which  are  in  and  1^  the  aaid 
of  appeal  mentioned  and  referred  to;  aa  to  aU  wlddi  thia  rrqpondfaf  pn^n  leave  to 
the  aame,  when  the  same  shall  be  prodnoed;  and  this  respoodent  is  adtiaed  and 
that  the  said  dedcioOf  order,  judgment  and  decree  is  just  and  agreeable  to  equity: 

And  therefore  ref^ndent  preys  that  the  same  maj  be  in  all  things  allfrmpd  with 
be  ad|adged  to  this  respondent 

C.  T.  k  C^  AOomeyt/arSapcmdeaiM,  (keAmer.  Trod.  Soc.,        IToB 
O.  K.  T^  cf  Couwfd, 

Hew  Yoik,  Kerch  20th,  1861. 

oupfctnc  vowT. 


E.  G.  T.  AXD  C.  B.  Q.,  APPELLASTS,  ogti' 

J,  C.f  Treasures,  btc^  ucfleaded 

WITH  D.  T.  AXD  OTHSBfi,  RBSFOHD- 
EXTfl. 


The  respondent,  J.  C,  treasorer  of  the  Home  Ifisaionarf  Society,  for  ahswer  to  the  iqipd- 

lants'  petition  of  appeal,  says: 

That  he  admits  the  making  and  entry  by  the  said  surrogate  of  the  said  decree. 

Bat  this  respondent  says  that  the  said  decree  was  not  erroneooSi  improper  or  ilkgal,  bat 
in  all  respects  just  and  equitable. 

inierefore,  this  respondent  prays  that  said  decree  be  affirmed,  with  costs  of  appeal,  kc 

£.  W.  k  Qt.  F.  C,  AiU)mey$far  BespondaU,  J.  CL,  Treasurer,  ^ 


AN  ACT  respecting  the  Fees  of  Surrogates.    Passed  May  7th,  1844. 

(a  L.  1844,  445;  3  R.  S.,  6th  ed.,  919.    See  p.  653.) 

Ths  People  of  (he  State  of  New  Tork^  rqfresenied  in  Senate  and  AssemSbly,  do  enact  aefoOeivt: 

Sec  1.  Section  thirty-two  of  title  three  of  chapter  ten  of  part  third  of  the  Reriaed  Stitotes 
is  hereby  repealed. 

Sec.  2.  For  the  following  servioes,  hereafter  doce  or  performed  by  sQTTogates,  the  following 
fees  shall  be  allowed,  nor  iBhtJl  they  be  entitled  to  receive  any  other  fees  therefor : 

Drawing  proof  of  a  will  when  contested,  or  any  other  proceeding  before  him,  for  which 
no  specific  compensation  is  provided,  fifteen  cents  for  every  folio. 

Drawing  every  petition  in  any  proceeding  before  him,  not  otherwise  provided  for,  indndisg 
'the  affidavit  of  the  proof  of  the  facts  stated  therein,  fifty  cents. 

Bvery  certificate  of  the  proof  of  a  will,  when  contested,  indorsed  thereon,  including  the 
seal,  fifty  cents ;  and  for  any  certificate  upon  exemplifications  of  records  or  papers  filed  in  his 
office,  or  upon  the  papers  transmitted  upon  appeal,  including  the  seal,  fifty  cents. 

Drawing,  copying,  and  approving  of  every  bond  required  by  law,  fifty  cents. 

Drawing,  copying,  and  recording  every  necessary  paper,  and  drawing  and  entering  evoy 
neoessary  order,  and  for  rendering  every  other  service  necessary  to  complete  prooeediogs  od 
the  appointment  of  a  general  guardian  of  a  minor,  three  dollars;  and  for  the  like  services  in 
appointing  the  same  person  guardian  for  any  other  minor  of  the  same  famUy,  at  tiie  eame 
time,  one  dollar  and  fifty  cents. 

Drawing,  entering  and  filing  a  renunciation,  in  cases  where  the  same  may  be  made  by  hiw, 
twenty-five  cents. 

A  citation  or  summons,  in  cases  not  otherwise  provided  for,  to  all  parties  in  the  same  pco- 
oeeding,  residing  in  any  one  county,  including  the  seal,  fifty  <»nts;  and  for  a  citation  to  aO 
parties  in  any  other  county,  twenty-five  cents. 

A  sabpoena  for  all  witnesses  in  the  same  proceeding,  residing  in  one  eoun^,  incLoding  the 
seal,  twenty-five  cents. 

For  every  copy  of  a  citation  and  subpoena^  furnished  by  a  surrogate,  twelve  and  a  half 
08Ot%  ttkd  every  such  copy  of  citation  shall  be  signed  by  the  surrogate. 
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A  warrant  of  commitment  or  attachment,  including  the  seal,  fifty  cents. 

A  discharge  of  anj  person  committed,  including  the  seal,  fifty  cents. 

For  drawing  and  taking  every  necessary  affidavit,  upon  the  return  of  an  inventory,  fifty 
cents. 

For  serving  notice  of  any  revocation,  or  other  order  or  proceeding  required  by  law  to  bo 
served,  twenty-five  cents. 

For  swearing  each  witness,  in  cases  where  a  gross  sum  is  not  allowed,  twelve  and  one-half 
cents. 

For  searching  the  records  of  his  office  for  any  one  year,  twelve  and  one-half  cents;  and 
for  every  additional  year,  six  cents  ,*  but  no  more  than  twenty-five  cents  shall  be  charged  or 
received  for  any  one  search. 

Recording  every  will,  with  the  proof  thereof,  letters  testamentary,  letters  of  administra- 
tion, report  of  commissioners  for  the  admeasurement  of  dower,  and  every  other  proceeding 
required  by  law  to  be  recorded,  including  the  certificate,  if  any,  at  the  foot  of  the  recoM, 
when  the  recording  is  not  specifically  provided  for  in  this  act,  ten  cents  for  eveiy  folio. 

For  the  translation  of  any  will  from  any  other  than  the  English  language,  ten  cents  for 
every  folio. 

Copies  and  exemplificiations  of  any  record,  proceeding  or  order  had  or  made  before  him, 
or  of  any  papers  filed  in  his  office,  transmitted  on  an  appeal,  or  fhmished  to  any  party  on 
his  request,  six  cents  for  every  folio,  to  be  paid  by  the  party  requesting  them. 

For  making,  drawing,  entering  and  recording  every  order  for  the  sale  of  real  estate,  and 
every  final  order  or  decree  on  the  final  settlement  of  accounts,  one  dollar  and  fifty  cents; 
and  for  the  confirmation  of  the  sale  of  real  estate,  seventy-five  cents;  and  for  making,  draw- 
ing, entering  and  recording  any  other  order  or  decree,  when  the  same  is  not  otherwise  pro- 
vided for,  twenty-five  cents. 

Hearing  and  determining,  when  the  proof  of  a  will,  or  the  right  to  administration,  or  ap- 
pointing a  guardian,  is  contested,  two  dollars. 

Taking,  stating  and  determining  upon  an  account  rendered  upon  a  final  settlement,  or 
determining  and  deciding  the  distribution  of  personal  estate,  if  contested,  two  dollars  for 
each  day  necessarily  spent  tlierein,  not  exceeding  three  days. 

For  hearing  and  determining  any  objections  to  the  appointment  of  an  executor  or  admin- 
istrator, or  any  application  for  his  removal,  or  for  the  removal  of  any  guardian,  or  any  appli- 
cation to  annul  the  probate  of  a  will,  two  dollars. 

For  hearing  and  determining  upon  an  application  to  lease,  mortgage  or  sell  real  estato,  two 
dollars. 

For  drawing  and  recording  all  necessary  papers,  and  drawing  and  entering «n  necessary 
orders  on  applications  for  letters  of  administration,  when  not  contested,  and  for  all  services 
necessary  to  complete  the  appointment  of  administrators,  and  for  the  appointment  of  apprai- 
sers, five  dollars ;  but  in  cases  where  a  citation  is  necessary,  seventy-five  cents  in  addition. 

For  investing,  for  the  benefit  of  any  minor,  any  legacies,  or  the  distributive  shares  of  the 
estate  of  any  deceased  person,  in  the  stocks  of  this  state  or  of  the  United  States,  one  per 
cent  for  a  sum  not  exceeding  two  hundred  dollars;  and  for  any  excess,  one-quarter  of  one 
per  cent ;  for  investing  the  same  on  bond  and  mortgage  of  real  estate,  one  half  one  per 
cent,  for  a  sum  not  exceeding  two  hundred  dollars,  and  one-quarter  of  one  per  cent,  for  any 
excess. 

For  receiving  the  interest  on  such  investments,  and  paying  over  the  same  for  the  support 
and  education  of  such  minor,  one  half  of  one  per  cent. 

Appointing  a  guardian  to  defend  any  infant  who  shall  be  a  party  to  any  proceeding,  fifty 
cents ;  but  where  there  is  more  than  one  minor  of  the  same  family,  and  the  same  guardian 
is  appointed  for  all,  twenty-five  cents  for  each  additional  minor;  and  no  greater  or  other  fee 
shall  be  charged  for  any  service  in  relation  to  such  appointment. 

Hearing  and  determining  upon  the  report  of  commissioners  for  the  admeasurement  of 
dower,  one  dollar. 

For  distributing  any  moneys  brought  into  his  office  on  the  sale  of  real  estate,  two  per 
cent. ;  but  such  commission  shall  not  in  any  case  exceed  twenty  dollars  for  distributing  the 
whole  money  raised  by  such  sale,  and  no  executors  or  other  persons,  authoiized  to  sell  any 
real  estate,  by  order  of  any  surrogate,  shall  be  allowed  any  commission  for  receiving  or  pay- 
ing to  the  surrogate  the  proceeds  of  such  sale ;  but  shall  be  allowed  their  expenses  in  con- 
ducting such  sale,  Including  two  dollars  for  every  deed  prepared  and  executed  by  them 
thereon,  and  a  compensation  not  exceeding  two  dollars  a  day  for  the  time  necessarily  ooctt- 
pied  in  such  sale. 

But  no  fee  shall  be  taken  by  any  surrogate,  in  any  case,  when  it  shall  appear  to  him,  by 
the  oath  of  the  party  applying  for  letters  testamentary  or  of  administration,  that  the  ffoodi^ 
chattels  and  credits  do  not  exceed  the  value  of  fifty  dollars,  nor  shall  he  take  any  fee  fbr 
copying  any  paper  drawn  by  him  or  filed  in  his  office,  except  aa  above  provided. 
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For  drawlDg  and  recording  all  necessary  petitions,  depositioDS,  affidavits,  dtatioDS  and 
other  papers,  and  for  drawing  and  entering  all  necessary  orders  and  decrees,  administering 
oaths,  appointing  guardians  ad  liUm,  and  appointing  appraisers,  and  for  rendering  every 
other  necessary  service,  in  cases  of  proof  of  will  and  issuing  letters  testamentary,  when  not 
contested,  and  the  will  does  not  exceed  fifleen  folios,  surrogates  shall  receive  twelve  dollan; 
and  where  the  will  exceeds  fifteen  folios,  ten  cents  per  folio  for  recording  such  excess,  and 
six  cents  per  folio  for  the  copy  of  such  excess  to  be  annexed  to  the  letters  testamentary. 

For  all  fees,  on  filing  the  annual  account  of  any  guardian,  when  the  surrogate  shall  dnw 
and  take  the  affidavit  of  the  guardian,  and  for  examining  such  accounts,  fifty  cents ;  but 
when  the  same  shall  not  be  drawn  nor  taken  by  him,  he  shall  charge  no  fees. 

No  charge  shall  be  made  for  drawing,  copying  or  recording  his  bill  of  fees  in  any  case. 
(3  R,  S.,  5th  ed.,  922.) 

Sec.  3.  The  fee  for  filing  any  paper  in  the  surrogate's  office  is  abolished.  (S.  L.  1844, 448; 
3  R.  S.,  5th  ed.,  922.) 

^e  remaining  sections  of  this  act  will  be  found  in  the  first  chapter  of  this  work — ^tbe  same 
relating  to  the  subjects  of  that  chapter.    (See  p.  40.) 


FEB  BILL  OF  COSTS  ON  APPEALS  FROM  THE  DECREES  OF  SURROGATES  TO 
THE  SUPREME  COURT ;  BEING  THE  ITEMS  OP  THE  FEE  BILL  OF  COSTS 
IN  THE  LATE  COURT  OF  CHANCERY,  APPLICABLE  TO  SUCH  APPEAI5, 
AND  THE  SECTION  OF  THE  REVISED  STATUTES  RELATING  TO  DIS- 
BURSEMENTS.   See  2  R.  S.  (3rd  ed.)  719 ;  -Ante,  p.  743. 

Sec.  13.  [Sec.  14.]  Counsellors^  fees. 

A  retainiug  fee  to  not  more  than  one  counsel  in  a  cause,  five  dollars. 

Peru&ing  and  settling  every  final  decree  containing  special  provisions,  two  dollars  and  fifty 
cents. 

Arguing  every  special  motion,  two  dollars  and  fifty  cents. 

Attending,  pursuant  to  notice,  to  argue  a  special  motion,  which  shall  not  have  been  argued, 
one  dollar  and  fifty  cents. 

Arguing  every  demurrer,  plea  or  exception,  in  court,  five  dollars. 

Arguing  every  cause  in  court,  ex  parie^  on  bills  taken  as  confessed,  two  dollars  and  fifty 
cents. 

Arguing  every  other  cause  upon  the  merits,  eight  dollars  to  each  counsel,  not  exceeding 
two. 

Sec.  14.  [Sec  15.]  Solicitor's  fees. 

For  a  retaining  fee,  three  dollars. 

Drawing  every  bill,  answer,  or  other  pleading  or  proceeding  in  a  cause,  twenty-eight  cents 
for  every  folio. 

For  every  engrossment  of  such  drafts  to  file,  fourteen  cents  for  every  folio ;  for  every  otfa^ 
necessary  copy,  seven  cents. 

Attending  the  chancellor  or  a  vice-chancellor,  out  of  term,  upon  petition,  or  upon  any 
special  motion,  one  dollar. 

Attending  the  Court  of  Chancery  in  term,  upon  a  special  motion  founded  on  previoos 
notice,  one  dollar ;  and  if  such  motion  be  argued  or  opposed,  one  dollar  and  fifty  oents. 

Actually  attending  the  Court  of  Chancery,  upon  the  argument  of  a  cause,  five  dollars. 

Serving  every  rule,  order  or  copy  of  interrogatories,  twenty-five  cents. 

Every  necessary  notice  or  summons  actually  served,  including  a  copy  thereof  and  s^rrice 
thirty-seven  and  a  half  cents. 

For  actually  abbreviating  the  pleadings,  depositions  and  exhibits  in  a  cause,  for  ooonss 
other  than  the  solicitor,  three  cents  for  each  folio  contained  in  the  writing  abbreviated. 

Drawing  brief  for  counsel,  on  any  special  motion  or  petition,  of  whidi  notice  shall  have 
been  given,  one  dollar. 

Drawing  brief  for  counsel,  upon  the  hearing  of  a  cause  before  the  court,  when  there  has 
been  an  answer,  plea  or  demurrer  to  the  bill ;  or  before  a  master,  on  a  reference  to  take  and 
state  an  account,  two  dollars. 

Attending  the  register  with  the  drafts  of  any  decree  or  order,  to  have  the  same  settled  and 
entered,  fifty  cents. 

Copy  of  a  bill  of  costs  delivered  with  notice  of  taxation,  or  filed  after  tazatioD,  if  beibie  • 
decree^  fifty  cents;  if  after  a  decree,  one  dollar. 
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Abatement. 

action  does  not  abate  by  death  of  party,  If  cause  of  action  survive  or  continue,  297, 
344,  347. 

by  death  or  removal  of  executor  or  administrator,  301,  349. 

by  death  of  defendant,  344. 
of  legacy,  438,  443,  445. 

if  assets  not  sufficient,  general  legacies  to  abate  in  equal  proportions,  438,  443. 

general  legatees  must  abate  before  specific,  443. 

but  a  residuary  legatee  cannot  call  on  them  to  abate,  444. 

priority,  among  general  legatees,  of  purchasers  above  volunteers,  444,  445. 

under  the  provisions  of  the  Revised  Statutes,  in  favor  of  post-testamentary  chil- 
dren, 444. 

no  exemption  on  account  of  being  applied  to  particular  purpose,  444. 

legacies  given  for  specific  purposes,  abate  among  themselves  ratably,  445. 

legacy  for  piety  does  not  abate,  445. 
of  specific  legacies,  445. 

of  legacies  in  the  nature  of  specific  legacies,  or  demonstrative  legacies,  445. 

ACCOUNTING  BY  EXECUTORS  AND  ADMINISTRATORS  IN  THE  SURROGATE'S 
COURT, 
surrogate,  upbn  accounting,  may  give  preference  to  diarge  for  rent  paid  on  lease,  312, 

318. 
when  executors  or  administrators  may  be  required  to  account,  480,  481. 

on  whoso  application  account  may  be  required,  481,  482,  487,  489,  493. 

petition  for  account,  487,  488,  489. 
parties  to,  489. 
prayer  of,  489. 

order  to  account,  490. 

citation  to  account,  491. 

citation  to  show  cause,  493,  note  (w), 

service  of  order,  481,  482,  491. 

proceedings  on  return  of  order,  491,  497. 

obedience  to,  how  to  be  enforced,  482,  491,  492. 

proceedings  against  absent  or  non-resident  executors  or  administrators,  482. 
account,  482,  495,  496. 

form  of,  495,  507,  608. 

vouchers,  482,  495,  496,  509,  512,  613. 

when,  if  ever,  they  may  be  dispensed  with,  613. 

executor's  oath  to  account,  496,  607. 

proceedings  on  the  accounting,  497,  498. 

statute  of  limitations,  498. 

examination  of  executor  under  oath,  482,  497. 

FIVAL  SBTTLEMBNT  OF  THE  AOCOUSTTS  OF  EXECUTORS  AND  ADMINISTRATORS, 

where  executor  has  already  been  ordered  to  account,  483,  484,  499. 
where  no  proceeding  has  been  taken  against  him,  485,  499. 
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ACCOUNTING  BY  EXECUTORS  AND  ADMINISTRATORS,  ETC.— conUnued. 
rusAL  SBTTLEMENT  OF  ACCOUNTS,  BTO. — Continued. 
petition  for  final  aettlemont,  500,  601. 

issuing  and  service  of  citation  for  final  Bettlem6nt,^83,  484,  502,  503. 
proceedings  on  return  of  citation,  505,  506. 
proceedings  as  to  infant  i>arties,  506. 
adjournment  of  the  accounting,  507. 
proceedings  on  the  accounting,  507,  508. 
ibrm  of  the  account,  508. 
oath  to  account  on  final  settlement,  509. 
of  contesting  the  account,  511,  516. 

adverse  party  required  to  state  objections  in  writing,  511,  512. 

charges  which  may  be  preferred,  512. 

comparing  account  and  vouchers,  512. 

adjournment  of  proceedings,  512. 

proceedings  where  claimant  iails  to  appear,  512. 
.    executor  bound  to  bring  proof  as  to  disputed  items  only, 

bound  to  produce  his  receipts  and  vouchers,  512. 

when  expenditure  may  be  allowed  for  which  no  voucher  is  produced,  482, 49f, 
512,  513. 

when,  if  ever,  voucher  may  be  dispensed  with,  513. 

want  of  affidavit  verifying  claim  will  not  warrant  rejection  of  vouchen  or  ptj- 
ment,  513. 

burthen  of  impeaching  payments  on  party  objecting,  613. 

taxes  paid  on  roal  estate  not  proper  charges  in  account,  514. 

where  such  payment  may  be  idlowed  as  part  of  distiibutive  share,  514. 

executor  may  set  up  statute  of  limitations,  514. 

witnesses  may  be  examined,  515. 

testimony  of  foreign  witnesses  may  be  taken  by  commission,  516. 

examination  of  parties  to  the  accounting,  9,  515. 
of  referring  to  an  auditor,  516,  517. 
,    proceedings  en  reference,  484,  516,  517' 

report,  517. 
confirmation  of,  517. 

LIA.BILITY  OF  AN  EXECUTOR,  517. 

See  titles  Executors  and  Administralon.    DtvastaviL 
debts  due  to  the  executor,  394,  510. 

See  title  JSxectUors  and  Administraiort, 
allowance  for  property  perished  or  lost,  483,  518. 

See  titles  Executors  and  Administrators^  liability  of.    DevasiaviL    Aecovats  oj 
Executors  and  Administrators.    AJlowances,  • 

ACCOUNTABILITY  FOR  INVESTMENTS,  521. 

See  titles  Executors  and  Administrators^  liability  of.    Investments  by  Exeeakn 
and  Administrators. 
accountability  for  increase  or  decrease  of  the  estate,  483,  586  et  seq. 

,   Boo  titlos  Accounts  of  Executors  and  Administrators.    Allowances. 
liability  for  interest,  529  to  534.    See  title  Interest 
allowance  of  executors'  commissions,  483,  534  to  539. 

See  titles  AUowaTices.     Commissions. 
allowance  of  executors'  expenses,  4S2,  540  to  543. 

See  titles  Accounts  of  Executors  and  Administrators.    Allowances. 

EFFECT  OP  THE  FINAL  SETTLEMENT,  543   tO  654. 

facts  of  which  final  settlement  and  allowance  of  account  to  be  deemed  oondosire, 

484,  643. 
extent  and  sufficiency  of  protection  to  executor  or  administrator  afforded  by,  503,  543, 
accounting,  how  far  final,  543,  544.  ' 

of  executors,  as  trustees.  585,  646. 
surrogate's  jurisdiction  to  decree  payment  and  distribution  of  prop>erty  not  paid  or 
distributed,  and  to  settle  and  determine  questions  concerning  cny  debt,  claim,  legae/i 
Ac,  485,  547. 

claims  between  the  executor  and  the  estate,  548,  549. 

claims  betwepn  several  executors,  549,  550. 

as  respects  personal  representations  of  deceased  executor,  649. 

in  respect  to  claim  due  surviving  partner,  549,  550. 

to  charge  executor  with  value  of  premises  of  the  estate  sold  to  himself,  551. 
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ACCOUNTING  BY  EXECUTOEB  AJO)  ADMINISTRATOBS^  ETC.— conftnucA 

EFFECT  OF  THE  FINAL  SETTLEMEKT — continued. 

to  determine  validitj  of  an  alleged  donatio  mortis  causey  551. 
no  jarisdiction  to  determine  the  validity  and  amount  of  a  claim  brought  by  a 
creditor  against  the  executor  or  administrator,  652,  553. 
where  creditor  has  eecarity  for  his  debt  upon  another  fund,  554. 
where  there  is  a  specific  lien  on  the  land  devised,  554. 
disposition  of  property  still  in  executor's  hands,  and  of  securities  not  yet  due,  485, 

554,  555. 
surrogate,  on  consent  of  parties,  may  direct  delivery  of  property  not  sold,  485,  554, 
576. 

value  to  be  ascertained  by  appraisement,  485,  654,  576. 
assignment  of  securities  still  in  executor's  hands,  485,  554. 
suing  and  recovering  on  securities,  486,  555. 
retaining  for  claims  not  yet  due,  or  on  which  suits  pending,  486,  555,  576. 

when  surrogate  may  allow  executor  to  retain  for  debt  not  due,  565,  576. 
distvibution  in  cases  of  intestacy,  656  to  575. 

See  title  BistribtUion, 
when  the  deceased,  at  the  time  of  his  death,  was  domicOed  abroad,  570,  573. 

See  title  NonrinhabitanL 
disposition  of  the  personal  property  of  intestate  married  women,  573. 
disposition  of  personal  property,  under  will  of  person  dying  domiciled  abroad,  572. 

See  title  Kon-inhabUanL 
disposition  of  personal  property  of  intestate  married  women,  640,  542. 

See  titles  IXsiribtUion.    Eusband  and  Wife, 
securing  the  distributive  shares  of  minors,  573-4,  576. 

form  of  decree  of  surrogate,  on  final  settlement  of  account  of  executor  or  administra- 
tpr,  575,  577. 
redtids  in,  575. 
decree  for  settlement,  575. 
distribution,  576. 
now  united,  676. 
where  accounting  has  been  at  instance  of  a  smgle  party,  577. 
costs  of  the  accounting,  577. 
enforcing  surrogate's  decree  upon,  577,  583. 

See  titles  SurrogcUes,    Executore  and  Adminutrators. 
by  action  at  law,  577.  ' 
complaint,  577,  578. 
when  by  attachment,  578. 

when  surrogate  may  cause  bond  to  be  prosecuted,  578,  579. 
certificate  of  decree  for  payment  of  money,  578,  579. 
execution  upon,  578,  681. 

if  execution  returned  unsatisfied,  surrogate  to  assign  bond,  578,  581. 
prosecution  of  bond  581,  582,  (appendix,  p.  lix.) 
judgment  on  bond,  581. 
jurisdiction  of  courts  of  equity,  in  relation  to  accounts  of  executors  und  adminis- 
trators, 583,  585. 
appeaJs  from  the  decrees  of  surrogates  on  the  final  settlement  of  the  accounts  of 
executors  and  administrators,  737,  751-2. 

ACCOUNTS  OF  EXECUTORS  AND  ADMINISTRATORS, 
surrogates  have  power  to  settle,  24,  480  to  585. 

formerly  required  to  record  aocounts  of,  33. 

now  required  to  file  accounts,  and  record  with  decree  summary  statement  of,  83, 485 
where  married  woman,  executrix,  and  husband  partner  of  testator,  husband  bound  to 
render  co-partnership  account,  216. 

form  of;  495,  507. 
executor  or  administrator  not  to  be  charged,  unless  goods  come  to  their  hands,  618. 

goods  taken  from  his  possession  not  to  be  charged  with,  unless  in  fault,  518. 

goods  perishing,  483,  518. 

cattle  dying,  518. 

choses  in  action  not  to  be  charged  with,  until  he  has  received  the  money,  518-19. 

will  be  regarded  as  assets,  if  they  be  released  by  executor,  519. 

if  release  appear  to  have  been  for  the  benefit  of  estate,  it  is  an  excuse^  519. 

he  shall  account  for  all  profits,  483,  526  to  529. 

sheep  or  cattle  bom  after  death  of  decedent,  526. 
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ACCOUNTS  OP  EXECUTORS  AKD  ADMINISTBATOl 
profits  of  a  lease,  536. 
of  the  trade  of  testator,  526. 
on  sale  of  share  of  partnership,  526-7. 
profits  of  a  sale,  fte.,  to  himsplij  527,  551. 

executor  or  administrator  may  not  buy  interest  of  next  of  kin,  527. 
of  oompoanding  debts  or  mortgages,  528. 
of  the  purchase  of  the  equity  of  redemption  of  an  estate  in  mortgage  to  the  tti> 

tator,  528. 
of  laying  out  assets  in  private  secarities,  528. 
in  what  cases  charged  with  interest,  529  to  534. 
how  computed,  534. 

to  be  allowed  all  reasonable  expenses,  483,  540  to  543^ 
what  are  reasenable  expenses,  540,  542. 
when  he  may  have  recourse  to  agent,  540. 
traveling  expenses,  540. 

if  he^rive  his  own  horse,  540.*^ 
accountant,  540. 
attorney's  bills,  540. 
legal  advice,  541, 

costs  and  expenses  of  a  suit,  though  unsuccessful,  641.  * 

employing  person  not  authorized  to  practice,  541. 

where  he  unsuccessfully  resists  an  application  to  compel  him  to  aoooont,  541. 
counsel  fee  on  preparing  his  accounts  not  to  be  allowed,  542. 
reasonable  sustenance  of  widow  during  quarantine,  542. 
jurisdiction  of  courts  of  equity  with  respect  to,  549,  55L 

where  authority  of  executor  or  administrator  has  been  revoked,  683,  650. 

statute  regulating  settlement  o(  650. 

prooeediog  upon  settlement,  583,  650-1. 

ACCOUNTS  OP  GUARDIANa 

surrogates  have  power  to  settle,  24. 

formerly  required  to  record  accounts  oi,  33. 

now  required  to  file  accounts  of;  and  record  with  decree  summary  statement  o^  33. 
rendering  and  setting  of,  693  to  698. 

ACCUMULATION 

of  the  interest  of  money  may  be  directed,  in  what  manner  and  for  what  period,  396-7. 

ACKNOWLEDGMENT 

of  subscription  to  will  by  testator,  65,  71  to  81. 

•  See  title  Willy  Form  and  Manner  cf  making. 
of  bonds  taken  by  surrogates,  246. 

ACTION. 

proceeding  to  prove  a  will  not  an  action,  148. 

foreign  executor  cannot  bring,  in  this  state,  without  taking  out  letters  here,  224,  2»3. 
may  collect  bond  held  in  his  own  right  without  letters  here,  224. 
assignee  of  chose  in  action  may  sue  in  his  ewn  name  without  probate,  where  •»» 
may  bo  brought  on  the  claim  in  name  of  assignee,  224. 
wliat  rij,'hts  of  action  pass  to  an  executor  or  administrator,  289, 292. 
how  far  executor  represents  testator  in  his  contracts,  289. 
actions  an  executor  or  administrator  may  bring,  289,  290. 
joint  choses  in  action,  302. 

ancient  rules— oc/to  per<9(ma2M  moriiur  cum  persona,  290. 
alterations  of  the  rule,  290. 
forms  of  action  abolished  by  the  Code,  290. 

actions  for  torts  to  the  person  do  not  survive,  290.  ^  . 

action  against  any  person  causing  the  death  of  the  testator  or  intestate  by  wil- 
ful act,  neglect)  or  de&ult,  291.  •   -irii  to 
in  action  by  executors  or  administrators,  those  only  to  be  joined  as  plsintUB  to 

whom  letters  testamentary  have  been  issued,  291. 
action  for  rent  due  at  death  of  decedent,  291. 
action  for  rent  due  deceased  as  tenant  for  life,  291-2. 
action  on  agreement  in  a  lease,  291-2. 

action  on  covenants  in  a  lease,  292.  ^  ^^ 

action  on  promissory  note  made  to  executor  or  administrator  in  his  representtW» 
character,  294. 
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ACTION— am^tnued 

for  caase  of  action  accraing  afler  decedent's  death,  291.  ] 
under  the  Code,  profert  of  letters  not  necessary,  294. 
limitations  of  actions  in  favor  of  estates  of  deceased  persons,  29*7-8. 

See  title  lAmiiaiion  of  ActioTis. 
action  not  to  abate  by  death,  where  cause  of  action  survives,  297,  344. 
enforcement  of  judgments  obtained  by  deceased  in  his  lifetime,  299  to  301.1 
commenced  by  several  executors  or  administrators,  if  one  or  more  die  or  be  removed, 
survivors  or  those  remaining  to  continue,  301. 
if  all  die  or  are  removed,  successors  to  continue,  301. 
iet-o&  in  actions  by  executors  or  administrators,  302. 

See  title  Set-offs, 
on  continuing  guarantee  of  testator  332. 

upon  promissory  notes  or  bills  of  exchange  due  after  death  of  decedent,  332,  333. 
action  against  deceased,,  pending  at  his  death,  does  not  abate  if  cause  of  action  sur- 
vive, 344,  349. 
proceedings  under  Code  to  continue  action,  344--6. 

upon  decree  of  surrogate  may  be  brought  against  executor  or  administrator,  378. 
upon  bond  given  by  executor  or  administrator,  678,  680-1. 

instances  where  executor  or  administrator,  although  he  has  an  interest  in  a  chose  in 
action,  <!annot  bring  an  action,  302. 
executor  of  one  of  two  or  more  joint  obligees,  covenantees,  or  partners,  302-3. 
where  an  executor  of  last  survivor  sues,  303. 
otherwise  where  the  interest  is  several,  303. 
executor  of  joint  tenant  of  injured  property,  303. 
provisions  of  the  Code  of  Procedure,  303. 
what  rights  of  action  survive  agiunst  an  executor  or  administrator,  318,  333,  349. 

See  title  JExecuiors  and  Administrators. 
in  matters  of  contract,  318-19. 

though  not  named,  319. 
accruing  after  testator^s  death,  319. 
where  contract  was  personal  to  testator,  319. 
in  matters  of  tort,  320,  321. 
rule — actio  personalis  moriiur  cum  persona^  320. 
examples  of  the  rule,  320,  321. 
modification  of  the  rule  by  statute,  321. 
on  joint  contracts,  321  to  326. 

liability  of  executor  in  equity,  322. 
law  previous  to  Code  of  Procedure,  321,  322. 
executor  of  deceased  partner,  322. 

cannot  be  sued  jointly  with  surviving  partner,  324. 
same  rule  applies  to  joint  contractors,  326. 
on  covenants,  326. 

concerning  the  reality,  326. 
on  contracts  between  landlord  and  tenant,  326,  326. 

personal  liability  of  executor  for  rent  in  his  own  time,  326,'  327.  ^ 

where  personally  liable,  and  a  non-resident,  may  proceed  by 'an  attach- 
mentf^&c,  328. 
for  money  due  on  purcliase  of  real  estate,  328,  329. 
as  to  apprentices,  330. 
as  to  debts  of  husband  and  wife,  330,  331. 
as  to  an  action  for  work  and  labor  wilh  a  view  to  a  legacy,  331. 
on  continuing  guarantee  of  testator,  332. 

upon  promissory  notes  or  bills  of  exchange  due  after  death  of  decedent,  332,  333. 
against  deceased  pending  at  his  death  does  not  abate  if  cause  of  action  survive,  344. 
proceedings  under  Code  to  continue  action,  344,  346. 

upon  decree  of  surrogate,  may  be  brought  against  executor  or  administrator,  376. 
proceedings  under  the  Code  to  enforce,  against  the  estate  of  the  deceased,  judgment 

against  deceased  in  his  lifetime,  not  an  action,  343. 
reference  under  the  Statute  for  the  exhibition  of  claims,  not  an  action,  389. 
upon  decree  for  settlement  of  executor's  or  administrator's  account,  677. 
upon  bond  given  by  executor  or  administrator,  678,  680,  681,  (appendix,  p.  liz). 

ADEMPTION^ 

when  a  revocation  of  will,  128, 138, 139,  140. 
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ADEICPTION  OF  LEGACIES, 
of  specific  legaciefly  434^  436. 

to  complete  title  of  gpecifie  legatee^  fhiaff  bequestbed  noBk  ramm  ia  wptam  at  tke 
testator's  death,  434. 
vhere  testator  sells  or  disposes  of  saljeet  of  legacj  sdennmi,  434^ 
of  gold  chain,  bale  of  wool,  or  piece  of  doth,  434. 
of  a  debt,  434. 

partial  receipt  oC)  ademption  pro  Umlo,  434^  435. 
no  distinction  between  compolsorf  and  Tolinitarjr  pajment,  435. 
of  stock,  435. 

where  exchanged  b/  act  of  law,  no  adenptkm,  435. 
of  goods,  436. 

not  bj  pawning,  436. 
conyejance  or  other  act  bj  which  interest  in  propeitj  ]irvTio>«aij  begmaithtid  ahered, 
but  not  wholly  divested,  128,  139,  436. 
where  provisions  of  instrament  wholly  inoonflistent  witfa  prenoos  bequest,  139, 
139,  436, 
of  demonstrative  legacies,  434. 

mle  of  ademption  does  not  i^^ply  to,  434. 

ADJOURNMBNTa 

sarrogate  may  adjoam  proceedings  pending  before  him,  29.  • 

on  accounting,  by  executor  or  administrator,  498. 

on  final  settlement  of  accounts  of  executor  or  admtnistratofr,  512. 

ADMINISTRATION, 

Colonial  governor  granted  letters  o(  before  Revolution,  4^ 
letters  of;  227. 

See  title  LeUers  Testamentary  or  of  Adminislratum. 
in  raattera  relating  to,  course  of  proceedings  in  Surrogate's  Court,  148. 
iUua  of  personal  property  regulates  Jurisdiction  as  to,  i94. 
of  goods  of  noo'iobabitant,  dying  leaving  assets  in  this  state,  225. 
0£Ajrr  or  LErrERS  of, 
in  what  Surrogate's  Court  letters  of,  shall  be  obtained,  227. 

See  titie  Letters  of  AdministraUon, 
what  shall  constitute  assets  to  give  surrogate  jurisdiction,  228. 
loan  of  article  of  little  or  no  value  not  sufficient,  228. 
nor  debt  due  deceased,  228. 

to  whom  general  administration  is  to  be  granted,  229  to  240. 
to  the  widow,  if  any,  229,  235. 
children,  229,  231,  234. 
grandchildren  and  descendants,  229,  234. 
if  no  widow  or  descendants,  to  the  father,  229,  234. 
if  no  widow,  descendants  or  father,  then  to  brothers,  229,  234,  235. 
sisters,  229,  235. 

to  any  other  of  the  next  of  kin  entitled  to  share  in  distribution,  229,  231,  235. 
where  person  entitled  is  a  minor,  his  guardian  to  have  letters  in  bis  right,  229,  230,  245. 
where  appointment  of  guardian  invalid,  appointment  of  same  person  administrator  er- 
roneous also,  245,  686. 
if  no  relative  or  guardian  will  accept  administration,  then  creditor  entitied,  229. 

creditor  first  appl3ring,  to  have  preference,  229. 
if  no  creditor  apply,  then  any  other  person  legally  competent  entitied,  229. 

except  in  the  city  of  New  York,  where  public  administrator  entitied  next  after 
next  of  kin,  229. 
and  in  all  the  other  oounties,  county  treasurer  entitied  next  after  creditors,  229. 
widow's  right  to  be  husband's  administratrix,  229,  235. 
right  of  next  of  kin,  229,  230,  233  to  236. 

See  titie  Next  of  Kin. 
who  are  next  of  kin,  230,  236. 
to  be  entitied  to  share  in  distribution  requisite  to  entitle  to  administration,  229. 
235. 
relations  by  mother's  side,  equally  entitied  with  those  of  father's,  232. 
half-blood  not  excluded,  229,  232. 

whole  blood  preferred,  229,  232-3. 
males  preferred  to  females  where  several  persons  entitled,  229. 
several  persons  equally  entitied,  surrogate  to  grant  to  one  or  more,  in  his  dJaaa- 
tion,  229,  236. 
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ADKINISTRATTON— ccmemtMdL 
GRANT  OF  LSTTEBS  or — conHnued, 

several  persons  equally  entitled,  Ac. 

discretion  to  be  exercised  in  subservience  to  same  rule,  236. 
•ourt  will,  things  being  equal,  put  administration  into  the  hands  of  nominee 
of  minority  in  interest,  236. 
w|ll  consider  moral  fitness,  236. 
next  of  kin  excluded  where  they  have  no  interest,  229  to  236. 

entitled,  dying  aiter  intestate,  right  to  administration  dies  with  him,  236. 
his  personal  representatives  have  no  claim,  236. 
husband's  right  to  be  his  wife's  administrator,  229,  236  to  239. 

act  for  the  more  effectual  protection  of  the  property  of  married  women,  does  not 
repeal  or  afifect  the  husband's  right  to  administration  of  his  wife's  property  where 
she  dies  intestate,  236  to  239. 

assets  of  wife,  remaining  unadministered  by  husband  at  his  death,  go  to  his 
personal  representatives*  229,  238,  558,  573. 
liable  to  her  debts,  229,  238,  538,  573. 
where  husband  and  wife  are  drowned  in  the  same  ship,  239. 
of  the  goods,  &c.,  of  a  foreigner  or  non-inhabitant,  229,  239,  240. 
grant  goes  according  to  the  law  of  his  country,  239,  240. 

if  donyciled  in  a  foreign  country,  or  another  state,  administration  must  be  taken 
here,  as  well  as  there,  239. 
of  the  goods,  etc.,  of  an  illegitimate,  229,  236. 

where  no  child,  descen£tnt,  or  widow,  mother;  and,  if  she  be  dead,  relatives  on 
part  of  mother,  entitled,  229,  236. 
may  be  granted,  jointly,  to  one  or  more  competent  persons,  although  not  entitled  to 
same,  by  consent  of  person  entitled,  230,  244. 
person  not  entitled  cannot  be  joined  without,  or  against,  consent  of  person  enti- 

tied,  244. 
consent  to  be  in  writing,  230,  244. 
persons  to  whom  letters  of,  may  not  be  granted,  230,  240.    See  title  Administrator. 
whore  there  are  conflicting  claims  to,  surrogate  hears  the  testimony,  246. 
oath  of  administrator,  247. 
form  of  letters,  247. 

WITH  THE  WILL  ANNEXED,  247. 

whore  minor  entitled  to,  to  be  granted  to  his  guardian,  230,  245. 
person  not  entitled  to,  may  be  joined  with  person  entitled,  on  consent  of  latter,  230,  244. 
where  there  are  persons  having  right  to,  prior  to  person  applying,  242,  243. 
person  obtaining  letters  of,  to  g^ve  bond,  242,  250. 

such  bond  is  required  as  well  of  a  residuary  principal,  or  specific  legatee,  as  of  the 
widow,  or  next  of  kin,  or  creditor,  250. 
in  what  cases,  and  when  to  be  issued,  247,  248. 

order  in  which  persons  entitled  to,  247,  248. 

proceedings  on  obtaining,  249. 
in  case  of  foreign  will,  usage  to  grant  administration  with  will  annexed  to  attorney  in 
fact  of  foreign  executor,  250. 

grant  regulated  by  law  of  place  where  assets  situated,  250. 
form  of  letters,  250. 

rights,  powers,  and  duties  of  administrators  with  will  annexed,  250. 

See  title  Administrator  with  the  Will  annexed. 

DB  BONIS  NON. 

in  what  cases,  and  when  to  be'issued,  247,  248. 
form  of  letters,  250. 
SPECIAL,  authorized  by  the  Statute,  the  only  limited  or  temporary  administrations,  261-2. 

limited  to  a  particular  object,  nowhere  expressly  authorized,  252. 
of  the  control  over  the  estate  before  administration  granted,  253-259. 

See  title  Executors  arid  Administrators. 
by  the  public  administrator  of  the  city  of  New  York  of  the  goods,  Ac,  of  a  deceased 
person  of  which  ho  is  authorized  to  take  charge  where  the  property  exceeds  in  value 
$100,  709  to  713. 
by  the  public  administrator  in  the  city  of  New  York  where  the  property  of  which  ho 
is  authorized  to  take  charge  is  worth  a  sum  not  exceeding  $100,  713-14. 
his  power  and  authority  will  be  superseded  where  letters  granted  to  him  upon  a 
false  or  mistaken  affidavit  of  service  of  notice  upon  the  widow  or  next  of  kin, 
7 15-1  e. 
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ADMINISTRATOR, 
office  of,  3. 
power  of,  equal  to  and  with  that  of  an  executor,  25. 

surrivefl  to  his  companion,  if  admimstration  granted  to  more  than  one,  260. 

See  title  Exeador. 
duties  oQ  as  to  making  and  filing  an  inventory,  267  to  288. 
first  duty  of,  to  make  and  file  an  inventory,  267. 

See  title  Inventory. 
as  to  distribution  under  the  Statute,  556  to  575. 

See  title  Disinhuiion. 
as  to  payment  of  residue,  474,  478,  556. 
in  respect  to  accounting,  480  to  585. 
See  title  Accounting  by  Executors  and  AdnUnistraiors  in  the  Surrogate's  Court 
what  may  be  done  by,  before  letters  granted,  253. 
can  do  nothing  as  administrator,  255. 
instances  of  relation  of  letters  to  death  of  intestate,  235. 
estate  of,  see  title  Estate. 
what  are  assets  in  his  hands,  see  title  Assets. 
liability  of,  see  titles  jS^Eacttft>r,  Actions. 
origin  o^  3. 
conduct  o^  surrogates  have  power  4o  direct  and  control,  24. 

surrogates  have  no  power  over,  relative  to  proceedings  in  other  courts,  244. 
surrogate  may  control,  where  one  persists  in  discharging  duties  trnDe- 
ously,  25. 
accounts  of,  surrogate  to  settle,  24. 

under  Revised  Statutes,  BUirogate  required  to  record.  33. 
now  required  to  file  and  to  record  wiih  decree,  summary  statement  g(|  33, 
485. 

See  title  Accounts  of  Executors  and  AdminisirtUors. 
property  wrongfully  taken  by,  to  be  administered,  surrogate  canno^  on  smnmazy  ^pli- 
cation, compel  deliveiy  of,  26. 
property  in  the  hands  of,  surrogate  cannot  settle  the  rights  of  heirs  to,  26. 
surrogates  may  enjoin,  when  dted  to  show  cause  why  they  should  not  be  remortd 

from  office,  29,  643,  644. 
execution  may  issue  against,  when  certificate  of  surrogate's  decree  for  paymeot  of 

money  against,  filed  with  county  clerk,  29,  578  to  582. 
certificate,  when  filed^  lien  upon  lands  of,  29,  578,  581. 
if  execution  return  unsatisfied,  surrogate  may  assign  bond  of,  29,  578,  581. 
general  nature  of  their  functions,  227. 
in  what  Surrogate's  Court  letters  of  administration  shall  be  obtained,  227. 

See  title  Letters  of  Adminisiraiion. 
who  are  entitled  to  be  appointed  administrators,  229  to  240. 
order  of  preference,  229,  236. 

See  title  AdministraUon. 
who  are  incapacitated  from  being  administrators,  230,  240. 
persons  convicted  of  infamous  crime,  230,  240-1. 

no  degree  of  legal  or  moral  guilt  will  exclude,  unless  convicted  of  infamous  crime,  241. 
persons  incapable  of  making  a  contract,  230.  240. 
alien  non-residents,  230. 
minors,  230. 

persons  adjudged,  by  the  surrogate,  incompetent  by  reason  of  drunkenness,  improri- 
dence,  or  want  of  understanding,  230,  240-1. 
nature  of  improvidence  contemplated  by  the  statute,  241. 
insolvency  will  not  exclude,  241. 
indebtedness  to  the  estate  will  not  exclude,  241. 
professional  gambler  is  disqualified  by  reason  of  improvidence,  241. 
married  women,  but  administration  to  go  in  their  right  to  their  husbands,  230. 
surrogate  cannot  appoint  person  not  entitled  to  administration,  sole  administrator  od 

the  petition  of  one  of  the  parties  entitled,  244. 
all  having  a  prior  claim  must  renounce,  or  be  cited  before  the  surrogate,  244 
to  give  bonds,  242,  246. 

bonds  to  be  acknowledged  or  proved,  246. 
although  there  are  several,  one  bond  only  sufficient,  246. 
oath  of,  247. 
form  of  letters  of  administration,  247. 
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ADMINTSTRATOR— con<tn««(J. 
DE  BONIS  KON,  247,  248,  250. 
if  sole  administrator,  or  all  of  several,  die,  become  lunatic,  convicted  of  infamous 
offence,  or  otherwise  incapable,  administrator  de  bonis  non  to  be  appointed,  247. 
proceedings  on  appointment  of,  249,  250. 
estate  of,  262. 

See  title  Estate. 
derives  his  authority  entirely  from  the  appointment  of  the  surrogate,  255. 
what  he  may  do  before  grant  of  administration,  255,  256. 
he  can  do  nothing  as  administrator  before  letters  of  administration  are  granted  to 

him,  256. 
may  maintain  trover  for  goods  taken  before  his  appointment,  255. 
payment  of  a  debt  due  intestate^  before  appointment,  legalized  by  subsequent  appoint- 
ment, 255. 
where  intestate  a  non-resident,  256. 

See  title  Non-inhabitarU. 
recovery  of  property  taken  without  authority  before  grant  of  administration,  256  to  259. 
ESTATE  OF,  253  to  259. 

See  titles  Estate,    Assets. 
where  there  are  several,  liability  of,  for  the  acts  of  each  other,  624-6. 
their  commissions,  483,  534,  540.  , 

See  titles  AUowanee.     Oommiaaians* 
of  distribution  under  the  statute,  556  to  570. 

See  title  DisiribiUion, 
distribution  nowhere  made  the  duty  of  the  administrator,  unless  on  proceedings  against 

him,  479. 
where  sureties  insufficient,  proceedings  to  obtain  farther  sureties,  or  to  remove  the 

administrator,  647-8. 
where  surety  applies  to  be  released,  648-9. 

ADMINISTRATOR,  WITH  THE  WILL  ANNEXED, 
when,  and  in  what  cases,  to  be  appointed,  247-8. 
proceedings  before  surrogate  on  appointment  of,  248. 
bond  of,  242,  250. 

residuary  legatee  required  to  give,  250. 
oath  of,  247,  250. 
in  the  case  of  a  foreign  will,  250. 
rights,  powers  and  duties  of,  250. 
to  observe  and  perform  will,  250. 
have  the  rights  and  powers,  and  are  subject  to  the  same  duties  as  if  named  executors 

in  will,  250,  396. 
subject  to  all  the  provisions  of  the  statutes  applicable  to  administrators,  except  so  far 

as  distribution  directed  by  will,  250,  396. 
his  authority  over  the  real  estate  of  the  deceased,  634-5. 
first  duty  of,  to  make  an  file  and  inventory,  267. 

See  title  Inventory, 
duties  and  liabilities  of,  in  respect  to  legacies,  same  as  those  of  an  executor,  396. 

See  titles  ExeaUor.    Legacy.    Legatee. 
authority  of,  over  the  real  estate  of  the  deceased,  634,  635. 

ADVANCEMENT.    See  title  Distribution. 

of  children  by  their  father,  557,  558  to  561,  565. 

provisions  of  Revised  Statutes  respecting,  557,  568,  661. 
respecting  advancements  out  of  real  estate,  558,  564. 
extend  only  to  advancement  by  fathers,  663. 
out  of  personal  estate,  557,  558,  563. 
what  is  so  considered,  563. 
what  is  not,  564. 
out  of  real  estate,  564. 
child  shall  bring  into  hotchpot  with  the  children  only,  not  for  benefit  of  widow, 
563. 

ADVERTISING  FOR  CLAIMS. 

notice  to  be  inserted  by  executor  or  administrator,  six  months  after  grant  of  letters,  in 
two  newspapers,  once  in  each  week,  for  six  months,  354,  879  to  398. 
provisions  of  statute  directing  and  regulating,  364,  366. 
notice  to  be  published  once  a  week  for  six  montbi,  364,  379,  380. 
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ADVKSnsnTG  FOB  CLAIlfS— a«^i««adL 

publicirtioo  to  oommeooe  lix  woaibB  aftfCr  grant  of  lefetcriL  3SL,  382. 

one  year  from  gnnt  of  letten  nnst  elj^as  bdbre  adrenaBeoKnl  eoHpieSBd.  382. 

notice  to  be  pnhW'itxA  in  one  nev^wper  in  tbe  eoontj,  and  in  ■>  Biej  ocjbss  a 

be  deaignated  bj  the  surrogate,  3^  382. 
{mblicati<m  in  one  newspaper  sufficient  nnfeas  suiiugale  desipaae  a  sncsl  311 
383,  390, 

See  title  Eiaeidon  and  Admmuiraian. 
AGE. 

reqqisite  to  execation  of  wilL  54,  6L 
mode  of  oompnting  for  testamentary  or  other  puipueea,  n. 
where  pajment  of  legacy  postponed  antC  legatee  attaint  a  evtain.  453. 
ALIEN. 

not  competent  to  derise  real  estate,  176,  177. 
not  being  inhabitant,  incompetent  to  serre  as  cxecoior,  214. 
firiend  may  be  legatee,  400. 

dttty  of  pablic  a^hniniatfator  in  the  dty  cX  New  Tofk  as  to  admnuslzaikn  of  the  cfiktt 
oi;714. 

ALLEGATIONS. 

against  the  validity  of  the  will,  or  the  competency  of  the  proof  tbenof. 

statotory  provisloDS  authorizing,  638,  640. 
to  be  filed  within  one  year  after  the  probate,  638,  639. 
who  may  file,  639,  640. 
widow  not  excluded,  640. 
what  the  allegations  should  contain,  640. 
citation  to  execators,  639. 

service  of)  suspends  proceedings  of  execntors,  639. 
bearing  and  proceedings  on  reium  of  citation.  640,  642. 
appointment  of  guardians  for  Infant  legatees,  639,  640. 
probate  of  the  will  woi  prima  facie  evidence  of  its  validity,  641. 
will  most  be  proved  ds  novo^  641. 

testimony  must  be  reduced  to  writing  and  entered  in  book,  641. 
testimony  taken  oo  first  probate,  639. 

revocation  of  probate,  639,  641. 
notice  of,  639,  641. 

service  and  publication  of,  639,  641. 

effect  of  service  on  executor,  639. 

where  probate  is  confirmed,  640,  642. 

costs  and  expenses  of  the  proceeding,  640,  642. 

appeals  from  the  decrees  of  surrogates  on,  735,  736,  750,  751. 

ALLOWANCE 

to  executor  or  administrator 
for  property  perished  or  lost,  482,  483,  618  to  521. 
trespass,  taking  goods,  618. 
goods  perishing,  518. 
cattle  dying,  518. 
of  his  commissions,  483,  534,  540. 

rate  o(  483,  634,  §35. 

where  there  are  several  executors  or  administrators,  to  be 

apportioned  by  surrogate,  483,  534. 
where  court  directs  annual  rests  to  be  made  to  charge  inte- 
rest, 536. 
where  investmen'!;)  or  re-investment  of  fund,  635. 
sometimes  entitled,  for  receiving,  and  not  for  paying,  536. 
paying  over  income  for  life,  536. 
not  chargeable  upon  legacies,  536. 
legacy  to  executor  in  trust,  537. 

in  two-fold  capacity  of  executor  and  trustee  not  allowed,  537. 
upon  what  to  be  charged,  537. 

on  moneys  received  and  paid  out,  537. 
when  on  value  of  goods,  637,  note  (e). 
are  in  lieu  of  personal  services,  and  executor  entitled  to  no  otbtr 
compensation,  538. 
for  personal  services  538. 
oommiaaions  are  in  lieu  o^  538. 
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ALLOWANCE— amiintt«l 

when  executor  or  administrator  acts  as  attorney  for  the  trust,  538. 

he  acts  as  counsel,  not  entitled  to  counsel  fees,  538,  539. 
special  services,  not  entitled  to  extra  compensation,  539. 
for  agent  necessarily  employed,  539. 

where  incompetent  person  employed  to  act  as  attorney,  641. 
all  just  and  reasonable  expenses  to  be  allowed,  482,  640  to  543. 
what  are  reasonable  expenses,  540,  541. 

when  he  may  be  allowed  expenses  of  an  agent,  541. 
trayeling  expenses,  540. 

if  he  drive  his  own  horse,  540. 
when  executor  or  administrator  may  employ  an  agent  or  clerk,  540. 

whether  authorized  by  will  or  not,  540. 
expenses  of  an  accountant,  540,  541. 
trouble  and  attendance  of  an  attorney,  541. 
reasonable  counsel  fees,  where  legal  advice  necessary,  541. 
costs  and  expenses  of  a  suit,  though  unsuccessful,  541. 

where  he  unsuccessfully  resists  an  application  to  compel  him  to  aooount, 

charge  not  to  be  allowed,  541. 
so  with  counsel  fee  for  preparing  his  accounts,  543. 
for  interest  for  money  advanced  by  him,  534.  t 

such  charge,  however,  viewed  with  caution,  534. 

reasonable  actual  sustenance  of  widow  during  her  quarantine,  542,  543,  727. 
applies  to  solvent  as  well  as  insolvent  estate,  543,  727. 
not  to  be  extended  to  children,  543,  727. 
AMBIGUITY,  ' 

upon  thefacttnn^  183. 
what  it  is,  183. 

parol  evidence  to  explain,  183,  409. 
when  evidence  admissible  to  explain,  183,  409. 
must  be  upon  the  face  of  the  paper,  183,  409. 

ANNUITY, 

interest  upon,  4^5. 

interest  upon,  where  payable  in  quarterly  payments,  465. 

full  amount  of,  payable  to  annuitant  without  any  deduction  for  taxes  or  commissions,  466. 

distinction  between  and  income,  449. 

APPEALS  FROM  THE  ORDERS  AND  DECREES  OP  SURROGATES,  735  to  756. 
formerly  to  the  Court  of  Chancery,  735. 
now  to  the  Supreme  Court,  735-6. 

to  be  heard  at  the  general  term  of  the  Supreme  Court  only,  736. 
second  part  of  the  Code  does  not  affect,  736. 
Supreme  Court  to  prescribe  by  rule  course  of  practice  on,  737. 
rule  of  the  Supreme  Court,  737. 

FR00EEDING8  ON  BRINGINa  AN  APPEAL. 

written  appeal  to  be  filed  with  surrogate,  738  to  744. 

must  be  filed  within  the  time  limited  by  the  statute  for  bringing  appeal,  738. 
bond  to  be  filed  with  surrogate,  738. 

appeal,  when  perfected,  suspends  proceedings  on  order  appealed  from,  739. 
express  notice  of  appeal  need  not  be  given  to  adverse  party,  739. 
petition  of  appeal  to  be  filed  with  Supreme  Court,  739-40. 

when  to  be  filed,  737,  739. 

effect  of  not  filing  in  time,  739.  ' 

party  in  interest  not  made  party  to,  740. 

transcript  of  proceedingSi  740. 

surrogate's  return,  740. 

answer  to  petition,  737. 
bringing  on  appeal  for  argument,  740-41. 
court  wUl  consider  evidence  in  the  court  below,  although  admitted  erroneously,  741. 

rejection  of  witness  or  party  as  unworthy  of  credit,  741. 
appeal  transfers  entire  case,  741. 

appellate  court  may  hear  farther  testimony,  741. 

may  affirm,  reverse  or  modify  a  decree,  or  make  a  new  one,  741. 
its  judgment  conclusive,  742. 

APPBAL8  TO  THE  OOUBT  OF  AFPBAI£,  742. 
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APPEALS  FROM  THE  ORDERS  AND  DECREES  OF  SURROGATES-^emlwM^ 

COSTS  OF  APPEALS,  742  tO  744. 

regulated  by  fee  bill  of  the  former  Court  of  Chanoery,  743. 
printed  cases  not  to  be  charged  by  the  folio,  743. 
to  be  taxed  by  a  justice  of  the  Supreme  Court,  743. 
provisions  of  the  Code  apply  to  costs  of  appeals  to  the  Court  of  Appeals,  743. 

APPBAL8   FROM  DECREES  OF  SUBBOOATBS  ADXimXO  OB  BKFUSISG  TO  ADVIT  WILLS  fO  FU- 
BATK  OB  BECOED,  744  tO  750. 

APPEALS  FBOU  THE  DECBEES  OF  SURB0OATE8  BETOECTO  OB  REFTSDIG  TO  BET0CB  TBI  »>- 
BATE  OF  WILLS  ON  ALLEGATIONS,  735,  736,  750,  75L 

APPEALS  FBOU  THE  DECBEES  OF  SUBBOGATES  ON  THE  FINAL  SBTTLBXEST  OF  THE  AOOOCnS 
OF  EXEGDTOBS,  ADUINISTBATOBS  OB  GUABDIANS|  735,  751-2. 

APPEALS  IN  OTHEB  OASES,  752-3. 

APPEALS  FBOM  THE  DECREES  OF  SUBBOGATES  CONFIBIUNO  OB  TACATINO  ANT  ADMBASCBE- 

MENT  OF  DO  WEB,  755-6. 

APPRAISERS, 

two  to  be  appointed,  to  aid  in  making  inrentory,  268. 
how  appointed,  268. 
order  of  appointment,  268. 
oath  otj  268,  269,  272. 
duties  of,  268,  269  to  278. 

See  title  Inventory. 
as  to  stating  in  inventory  property  exempt  from  appraisement,  273,  276-7. 
have  discretion  as  to  selection  of  articles,  but  not  as  to  amount,  273,  276-7. 
cannot  exceed  amount  fixed  by  statute,  276-7. 
surrogate  may  supervise  their  proceedings,  273,  274,  276-7. 

and  correct  irregularities,  273,  274,  276-7. 
certain  property  exempt  from  appraisement^  for  use  of  widow,  or  widow  and  minor 

chUdren,  270-7L 
additional  exempt  property,  in  the  discretion  of  the  appraisers,  not  exceeding  in  Tsloe 

$150,  271. 
discretion  applies  only  to  selection  of  the  articles,  not  to  the  amount,  273,  274,  276-?. 
may  set  apart  a  portion  in  furniture,  or  other  articles,  and  a  portion  in  money,  273-4 
entitled  to  a  reasonable  compensation,  to  bo  allowed  by  the  surrogate,  268,  279. 
to  be  appointed  to  appraise  property  still  in  the  executor^s  hands  at  the  time  of  final 

settlement  of  his  accounts,  when  surrogate  directs  disposition  of  such  property,  4Sd, 

486,  554. 

APPRENTICE. 

executor  or  administrator  has  no  interest  in  an  apprentice  bound  to  deceased,  bat  assets 
in  his  hands  chargeable  with  maintenance  of  infant  apprentice,  305,  330. 
is  not  liable  on  covenant  for  instruction,  319,  330. 
may  assign  indentures  of  apprenticeship,  310. 

ARBITRATION. 

liability  of  an  executor  or  administrator  upon  a  submission  to,  337,  520. 
reference  under  the  statute  relative  to  exhibition  of  claims  not  an  arbitration,  386. 

ASSENT 

of  executor  to  legacy,  445,  447. 

necessity  of|  to  complete  legatee's  title,  445. 

although  testator  direct  him  to  take  possession  without,  446. 

where  a  testator  forgives  a  debt,  446. 

if  legatee  takes  legacy  without  assent,  executor  may  have  trover,  446. 

if  executor  refuse  without  cause,  he  may  be  compelled  to  assent,  446* 

matter  not  of  choice,  but  of  obligation,  446. 
what  shall  constitute,  446-7.  • 

must  be  unambiguous,  447. 

presumed  assent,  447. 

conditional  assent,  447. 
application  of  rules  relating  to,  under  the  P^vised  Statutes,  447. 

ASSESSMENTS, 

rank  among  simple  contract  debts,  in  the  fourth  class,  in  the  order  of  payment  of  tlie 

debts  of  the  deceased,  315. 
payment  of,  relieves  real  estate  at  the  expense  of  the  personal, '315. 
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ASSETS.    See  titles  Estates.    Inventory. 

what  shall  constitute,  to  enable  surrogate  to  grant  administration,  228. 
loan  of  article  of  little  or  no  yalue  not  sufficient,  228. 
nor  debt  due  the  deceased,  228. 
what  are  assets  in  the  hands  of  an  executor  or  administrator,  269  to  278. 
assets  which  were  not  in  testator,  526. 
by  increase,  526. 

young  of  cattle,  526. 
profits  of  lands  demised,  626. 
profits  of  trade,  526-7. 
good  will,  527. 
property  of  testator,  wherever  situate,  225. 
of  partnership  business,  487 . 
pA>ceeds  of  sale  of  mortgaged  premises,  277,  569. 

of  sale  of  real  estates  devised  to  be  sold  to  pay  debts,  487,  556-6. 
executor  cannot  purchase  from  himself,  310. 
power  of  executor  to  alien,  305  to  311. 
when  they  may  be  followed,  308,  309. 

what  a  sufficient  consideration  to  charge  an  executor  personally  on  his  own  promises, 
333-4. 

ASSISTANTS  TO  THE  SURROGATE  OF  THE  COUNTY  OF  NEW  TORK, 
may  be  appointed  by  surrogate  of  the  county  of  New  York^  17,  18. 
number  of,  to  be  authorized  by  board  of  supervisors,  18. 
board  of  supervisors  to  fix  salary  o^  18. 
appointment  of,  to  be  made  in  writing,  and  filed,  18. 
surrogate  to  be  responsible  for  acts  o^  18. 
have  power  to  administer  and  certify  oaths,  &C.,  18,  152. 
must  take  oath  of  office,  18.  « 

salary  of,  not  to  exceed  $1,200  per  year,  20. 

chief  clerk  to  receive  $2,500,  20,  21. 
may  administer  oath  to  executors,  219. 
administrator,  237. 
collector,  252. 
compensation  of,  not  to  be  allowed  until  they  certify  on  oath  that  the  services  have 

been  perfermed,  21. 
compensation  o^  to  bo  paid  out  of  the  fees,  perquisites  and  emoluments  of  the  surrogate 

paid  into  the  treasury,  21. 
board  of  supervisors  may  require  such  security  from,  as  to  them  may  seem  necessary 

and  proper,  23. 
to  charge  the  same  fees  for  services  rendered  as  the  surrogate,  had  he  performed  them,  42. 
surrogates  to  account  for  all  fees  received  by,  42. 

ATTACHMENTS, 

surrogates  have  power  to  enforce  lawful  orders,  process  and  decrees  by,  27,  28. 

form  of,  28. 

decrees  for  payment  of  money  may  be  enforced  by,  28,  37. 

against  the  person,  surrogates  oan  issue,  28,  29.  37. 

surrogates  can  issue,  &c.,  to  another  oounty,  30,  34. 

officer  to  whom  such  process  issues,  empowered  to  arrest,  Ac,  30,  34. 

surrogate  to  enter  in  book  minutes  gf,  31. 

where  returnable,  34. 

certaux  suctions  of  the  Revised  Statutes  to  apply  to,  issued  by  surrogates,  34,  237. 

eourt  to  fix  the  amount  of  penalty,  in  bond,  35. 

upon  arrest  on,  sheriff  to  keep  in  actual  custody,  35. 

on  executing  a  bond,  defendant  to  be  discharged  from  arrest,  35. 

upon  return  of,  officer  shall  also  return  bond,  if  any  taken  by  him,  35. 

such  bond  to  be  filed  with  attachment,  35, 

to  be  returned  by  the  return  day  specified. 

for  neglect  to  do  so,  process  may  issue  against  officer,  35. 
officer  to  execute,  by  arrest,  36. 

on  the  attached  defendant  being  brought  into  court,  court  to  examine  him,  35. 
if,  on  such  examination,  court  shall  deem  him  guilty  of  miaoonduct,  he  shall  be  pun- 
ished, 35. 
if  any  injury  shall  Jiave  been  produced  by  such  mlsoondttot^  a  fine  shall  be  imposed  to 
.  satisfy  the  injured  party,  36. 
amount  of  fine  on,  36. 

55 
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ATTAOHMENTS — cKmiiimedL 

when  the  miscondQOt  oonsLited  of  mm-perfonnazioe  of  aone  act,  defieDdstt  aif  Ik  dii- 

cbarged  on  its  performance,  and  pajing  &nc^  Ac,  36. 
period  of  imprisonment,  &c.,  36. 
persona  proceeded  against  bj  attachment  mzj  alao  be  indicted,  if  tbe  Hsi^eaDdaBtiia 

indictable  oflence.  36. 
prooeedinga.  if  defV^ndaot  do  not  appear  on  retam  dar,  3€. 
may  award  another  attachment.  36. 
maj  order  bond  to  be  proi^ecuted,  36. 
sach  order  to  operate  as  assigDment  or  bond,  36. 
measure  of  damages  in  such  action,  36. 

if  no  party  aggrieved  district  aitomer  to  proeecizte  each  attachment,  37. 
in  such  case,  peoalty  of  the  bond  forfeited  to  party  proaecGting.  37. 
when  officers  receiving  insufficient  sureties  to  be  liable  to  an  action,  37. 
requiring  sheriff  to  arrest  witness  and  bring  him  before  surrogate  "  to  testifr,**  iriioDf 

void,  37. 
where  subsequent  attachment  issued  against  sheriff  fi>r  not  executing  soch  tttachwt, 

and  sheriff  arrested,  surrc^tc  liable  in  action  for  ialse  imprisonment,  37. 
may  issue  for  contemptuous  refusal  to  appear  and  give  evidence,  but  witnesi  enaiK 

be  brought  in  forcibly  to  testify,  37. 
will  be  issued  by  surrogate  against  executor  or  administrator,  U>  ttfMte  Item  te 

payment  of  money,  28,  37. 
for  not  returning  inventory,  280,  284  to  287. 
enforcing  payment  of  legacy  by,  456. 
when  surrogate's  decree,  on  settlement  of  account  of  ezecator  or  administrator,  mj 

be  enforced  by,  678. 
for  non-pa3rment  of  costs  of  proceedings  on  allegations  against  a  wiD,  640,  64M. 
against  collector  to  compel  delivery  of  property  and  account  to  executor  or  admiBiatA- 

tor,  305. 
to  enforce  payment  of  costa^  653. 

ATTESTATION  CLAUSE. 

theory  upon  which  assertions  ot,  come  in  aid  of  proof  of  will,  79,  175. 

object  oft  79,  80,  108,  109,  176. 

witnesses  to  will  usually  sign  at  the  end  of^  108. 

does  not  constitute  a  part  of  Hko  will,  108. 

is  not  necessary  to  validity^  ^  does  not  constitute  part  of  will,  108,  109,  noto  (it). 

statute  does  not  require  one»  173. 

prudence  requires  that  <^e  should  be  drawn,  108-9,  note  (k), 

the  end  of,  on  a  rigid  construction  of  the  statute,  not  the  place  designated  for  the  1ri^ 

nesses  to  sign,  108-9, 
legislature  intended  that  one  should  be  inserted  at  the  end  of  the  wiU,  109. 
signing  bywl^csses  at  the  end  of,  sanctioned  by  practice,  109. 
may  b»  app0$idcd  to  will,  and  witnesses  sign  both  immediately  After  litl  !!••  <^  wiH 

and  «t.th#  end  of,  110. 
witnesHe^r,  ou  examiimtioa  for  proof  of  will,  may  contradict  statements  o?  77,  ITS. 
readier  d,  when  it^^ay  mnount  to  a  request  to  witnesses  to  sign,  107. 
in  case  of  execution  of  will  by  a  blind  person,  should  recite  that  will  was  resd  orv  to 

him,  123-4. 
effect  ot- where  witnesses  ha^  forgotten  circumatancea  attending  exentios  CiTin^ 

119-30,  173-4. 

RNErS  AXD  COUNSELLORS, 
not  known-as  officers  of  the  Surrogate's  Court,  9. 

not  considered  as  attorneys  of  record  upon  whom  notices  may  be  8erved,.9. 
judiciary  act  of  1847  has  not  had  the  effect  to  make  attorneys,  &&,  officers  of  the  Sa^ 

rogate's  Courts  9. 
executor  or  administrator  may  have  compensation  as  attorney  for  estate^  but  not  m 

counsel,  638-9. 

ATTOENET-GENERAL. 

may  intervene  to  contest  proof  of  will,  where  deceased  leaves  no  known  heirs,  159. 
in  cases  of  intostacy,  when  citation  to  be  ^erved  on,  242. 

AUDITOR. 

on  accounting  of  executor  or  administrator  before  surrogate,  484^  616,  6XY* 
order  of  reference,  516. 
proceeding  before  auditor,  616,  617. 
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AJTDTrOR—eorUintted. 
report,  51*7. 

confirmation  of,  517. 
decree  on  report  of,  676. 

AUNT. 

her  degree  as  next  of  kin,  234. 
grandfather  preferred  to  her,  234. 

great-g^ndfather  shall  share  with  her  in  distribution,  667. 
80  shall  nephews  and  nieces,  667. 

Bequest. 

power  of  bequeathing  coeyal  with  first  mdimenta  of  English  law,  48. 

origin  of,  48. 

restrictions  upon,  in  ancient  times,  49. 

no  restriction  upon,  now  exists,  49. 

unless  act  regulating  bequests  to  benevolent  societies  operates  a  restriction,  49. 

See  title  Legacy, 
who  may  bequeath  personal  property,  64. 

See  title  WiUs  of  Personal  Property. 
of  the  revocation  of,  by  subsequent  change  in  subject  matter,  128,  139. 
or  discharge  of  debt  not  valid  as  against  creditors,  but  same  to  bo  inventoried,  271, 433. 
to  charitable  uses,  401-2,  404. 

See  title  CJiaritdble  Uses. 
BILL^OP  EXCHANGE.    See  title  Promissory  Notes  or  BiUs  of  Exchange. 

BLIND  PERSON 

may  make  a  will,  61. 

execution  of  will  by,  1 23-4. 

proof  requisite  to  establishment  of  his  will,  179,  180. 

BOARDING  AND  LODGING  HOUSE  KEEPERS  IN  THE  CITY  OF  NEW  YORK 
to  report  deaths  of  transient  persons  to  the  publio  administrator  in  the  city  of  New 

York,  721. 
notice  to  be  giv^en  to  by  the  public  administrator,  721. 

BOND 

to  be  executed  by  surrogate  to  people,  as  security  for  performance  of  his  duties,  ftc.,  22. 

form  of,  22. 

penalty  of,  in  county  of  New  York,  $10,000,  22. 

In  other  counties,  $6,000,  22. 
to  be  approved  by  county  clerk,  22. 
suits  upon  surrogate's  official  bond,  23. 
taken  by  surrogate,  to  be  acknowledged  or  approved  in  all  cases,  246. 

BOND  OP  ADMINISTRATOR. 

surrogate  may  assign,  when  execution  on  surrogate's  certificate  returned  unsatiifiad,  36, 
578,  681. 

action  upon,  681-2,  (appendix,  p.  llx) 
surrogate  to  take,  on  granting  administration,  242,  246. 
must  be  acknowledged  or  proved,  246. 

one  only  sufficient^  although  there  are  several  administrators,  246. 
With  the  will  annexed,  242  ,246,  249. 

is  required  as  well  of  residuary  principal  or  tpecifiie  legatee,  as  of  widew^  n«xt  of 
kin,  or  creditor,  250. 
surrogate  may  assign,  for  not  returning  inventory,  280,  296. 
when  surrogate  may  order  it  to  be  prosecuted,  679.. 

to  sustain  action  upon,  decree  must  be  shown,  680. 
to  be  given  by  executor  whose  circumstances  have  become  pre€arioTi8)  or  yih»  has 

removed  from  the  state,  642  to  647. 
eompelling  further  security  from  administrator,  647-8. 
relief  of  sureties  of  administrator,  648-9. 
revocation  of  letters  of,  for  false  representations,  649. 
costs  against  in  Surrogates'  Courts,  661  to  663. 

BOND  OF  ADIONISTRATOR  WITH  THE  WILL  ANNEXED, 
required  to  be  taken  by  the  surrogate,  242,  260. 

as  well  of  residuary  principal  or  specific  legatee^  aa  of  widow,  next  df  Ub,  or 
creditori  260. 
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BOND  OP  COLLECTOR, 

required  to  be  taken  bj  surrocfate,  252. 
form  o(  252. 

BOND  OF  EXECUTOR, 

may  be  aasigned  when  execution  on  surrogate's  certificate  returned  ussatisfled,  30, 
578,  68L 

action  upon,  681-2,  (appendix,  p.  lix.) 
person  named  as  executor,  adjudged  of  precarious  cireumstaiices,  to  give  bond  like 

administrator,  217-18. 
non-resident  executor  to  give,  219. 

surrogate  may  assign,  for  not  returning  inrentory,  280,  286. 
payment  of  legacy  may  be  enforced  by  suit  upon,  438,  463-4. 
when  surrogate  may  order  to  be  prosecuted,  679. 

to  sustain  action  upon,  decree  must  be  shown,  680. 

BOND  OP  GUARDIAN. 

surrogate  may  assign,  when  execution  on  certificate  returned  unsatisfied,  30. 
surrogate  to  take,  on  appointment  of  guardian,  676. 

BOOKS 

and  records  required  to  be  k«pt  by  surrogates,  31. 

See  title  Surrogate. 

BROTHERS  AND  SISTERS, 

right  of,  to  administration,  229,  234-5. 

preferred  in  degree  of  kindred  to  grandfather,  236. 

of  half  blood  entitled,  229,  557,  567. 

of  whole  blood,  however,  preferred  in  granting  administration,  229,  232  to  236. 

half  blood  excludes  uncle  of  whole  blood,  234. 
of  intestates  shall  share,  in  distribution,  with  their  mother,  566-7,  566. 

CHILDREN  OF, 

when  they  take  per  capita^  and  when  per  stirpes^  568-9. 

BEPBESENTATl  V  KS  OF, 

not  allowed  beyond  children  of  brothers  or  sisters  of  intestate,  661,  568. 

Cattaraugus— county  of, 

surrogate  to  be  elected  in,  14. 

time  of  election  and  term  of  office,  14. 

to  be  allowed  compensation  by  board  of  superyisors,  20. 

CAVEAT. 

objections  to  issuing  letters  testamentary  to  a  person  named  as  executor,  operate  as,  Sis 
purchaser  or  other  party  wishing  to  have  notice  of  proceedings  for  confirmatioa  of  itte 
of  real  estate  by  executor,  should  file,  612. 

CAYUGA— COUNTY  OF, 

local  officer  to  be  elected  in,  to  discharge  duties  of  county  judge  and  surrogate,  13. 
time  of  election  and  term  of  office,  13. 

when  to  be  designated  special  county  judg^  and  when  special  surrogate^  1?. 
to  possess  powers  of,  and  to  continue  proceedings  commenced  before  couitj 

judge,  17. 
to  be  allowed  compensation  by  board  of  supervisors,  19,  40. 
to  discharge  duties  of  county  judge  and  surrogate  in  case  of  vacancy,  39. 
fees  o^  to  be  paid  over  to  county  treasurer,  41. 
CERTIFICATE. 

on  will  proved,  187,  199. 

to  record  where  all  the  subscribing  witnesses  to  will  of  real  estate  are  dead,  iiBiii«« 

non-residents,  203. 
to  enable  executor  or  administrator  to  collect  money  in  bank  or  transfer  Bto(*a,  30i 

CBBTIFIOATB  OF  SURROGATE'S  DECREE  FOR  PAYMENT  OF  MONET 

filed  in  county  clerk's  office,  becomes  a  lien  on  land,  and  execution  may  iasae  tbtfMO, 
30,  678,  681,  697. 

CHANCELLOR. 

when  mentioned,  now  Supreme  Courts  46. 

CHARGES 

against  executors  or  administrators'  accounti  611,  612. 
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CHARGES--can<mti£(2. 

should  be  in  writing,  611. 
grounds  upon  which  charges  may  be  preferred,  612. 

CHARITABLE  USES, 
bequest  to,  401. 

question  as  to  validity  of  bequests  to  charitable  uses,  362. 
law  of  charitable  uses  not  abrogated  by  Revised  Statutes,  401. 
bequest  to  religious  corpcraiion. 

right  of  religious  corporation  to  take  and  hold  property,  extends  to  such  as  may 
be  necessary,  within  specified  limit  prescribed  by  act  of  the  legislature,  for  pur- 
poses of  the  church,  congregation,  or  society,  402. 
provisions  of  Revised  Statutes  relative  to  accumulations,  and  prohibiting  perpetui- 
ties of  personal  estate,  do  not  apply  to  religious  corporations,  403. 
instances  in  which  bequests  for  charitable  and  religious  purposes  have  been  sus- 
tained, 402,  404. 

CHATAUQUE— COUNTY  OF. 

local  officer  to  be  elected  in,  to  discharge  duties  of  county  judge  and  surrogate,  13. 
time  of  election  and  term  of  office,  13. 

when  to  be  designated  special  county  judge  and  when  special  surrogate,  lY. 
to  possess  powers  of,  and  continue  proceedings  commenced  before  county  judge,  1 7. 
to  be  allowed  compensation  by  board  of  supervisors,  19,  40. 
to  discharge  duties  of  county  judge  and  surrogate,  in  case  of  vacancy,  39. 
fees  o^  to  be  paid  over  to  county  treasurer,  41. 
supervisors  to  make  allowance  to  surrogate  of,  to  meet  expenses  of  office,  20. 

CHENANGO— COUNTY  OF. 

local  officer  to  be  elected  in,  to  discharge  duties  of  county  judge  and  surrogate,  13. 
time  of  election  and  term  of  office  of,  13. 
to  be  known  and  designated  as  special  county  judge,  13. 
powers  and  duties  of,  17. 

to  be  allowed  compensation  by  board  of  supervisors,  19,  40. 
to  discharge  duties  of  county  judge  and  surrogate  in  case  of  vacancy,  39. 
fees  of,  to  be  paid  over  to  county  treasurer,  41. 

CHIEf  CLERK  IN  THE  OFFICE  OF  THE  SURROGATE  OF  THE  COUNTY  OF  NEW 
YORK. 

See  title  Assistants  to  the  Surrogate  ofihe  County  of  New  York. 
salary  of,  $2,600,  20,  21. 
CHILD. 

poBt:testamentary,  444. 

provisions  of  Revised  Statutes  relative  to,  444. 
entitled  to  share  in  father's  estate,  444. 

legatees  to  contribute  to  make  up  share  of^  444. 
posfhumous. 

provisions  for,  in  respect  to  future  estates,  398. 
who  entitled  to  legacy  under  description  of  "  children,"  411.  i 

CHILDREN, 

right  of,  to  take  administration  to  their  father,  229,  234. 

preferred  to  his  parents,  234.  | 

who  entitled  to  legacy  under  description  o^  411. 
right  of,  to  distribution  under  the  statute,  656,  557,  559,  6C>3. 

See  title  Distribution. 
right  of  their  representatives,  560. 
advancement  to,  557-8,  661  to  565. 
out  of  real  estate,  558,  564-5. 
father  may  appoint  testamentary  guardian  of,  673-4. 
rights  of  mother  of,  as  to  guardianship,  674. 

See  title  Advancement. 
CIRCUIT  AND  DISTRICT  COURTS  OF  THE  UNITED  STATES. 

judgments  in,  whether  entitled  to  preference  in  payment  of  debts  by  executors  and  ad- 
ministrators, 316,  317. 

on  stipulations  in  admiralty,  havo  no  preference,  317. 
CITATION. 

surrogates  have  power  to  issue,  27,  28. 

to  enter  minutes  of  issuing  in  book,  31. 
to  prove  will,  144. 
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CITATION— «m<mtt#d. 

iasuing  and  sendee  of^  and  proof  of  servioe,  I49|  160,  163  to  167. 
on  proTing  will  of  non-inhabitant,  193. 

non-cupative  will,  202-3. 
on  gpranting  administration  where  person  applying  is  remotely  entitled,  242,  244,  245. 

where  minor  has  prior  daim  to  person  applying,  245,  246. 
to  account  on  proceedings  to  obtain  order  to  issue  execution  upon  judgment  agtnosi  u 

executor  or  administrator  after  trial  upon  the  merits,  352,  367-^. 
to  account,  491. 
to  show  cause,  493,  note  (w). 

on  final  settlement  of  accounts  of  executor  or  administrator,  483,  484^  602  to  605. 
on  allegations,  639,  640,  641. 
to  executor  to  remove  him,  642-3. 
to  remove  administrator,  647. 
to  compel  guardian  to  account,  693,  694. 
on  accounting  of  guardian,  694,  695. 
on  removal  of  guardian,  698,  701. 
on  resignation  of  guardian,  702. 
CLERK  OF  THE  SURROGATE'S  COURT  OP  THE  COUNTY  OP  ERIE, 
to  be  appointed  by  surrogate,  18. 
duty  oi;  18. 

not  to  be  appointed  unless  recommended  by  board  of  supervisors,  18. 
CLERKS  TO  ASSIST  IN  OFFICE  OP  SURROGATE  OF  THE  COUNTY OPENGa 
surrogate  of  the  county  to  appoint,  18. 

their  powers  and  duties,  18. 
may  administer  oath  to  executor,  219. 

administrator,  247. 
collector,  252. 
compensation  of,  to  be  audited  and  allowed  by  board  of  supervisors,  out  of  fees  and 
perquisites  of  the  oflSce,  21,  22. 
CODICIL.     See  title  WiU, 

included  in  term  wilJ,  as  used  in  6th  chapter  of  2d  part  of  Revised  Statutes,  205. 
old  meaning  of  the  term,  a  testament  without  an  executor  appointed,  52.  j 

modern  acceptation  of  the  term,  52. 
is  part  of  a  will  making  but  one  testament,  62. 

has  the  effect  to  bring  dowp  will  to  its  date,  making  will  speak  as  of  that  date  miles 
contrary  intention  appear,  522-3, 145. 
will,  however,  not  to  be  road  in  any  differently,  145. 
may  be  on  same  paper  with,  or  in  a  different  paper  from  will,  53. 

physical  annexation  not  necessaiy — intemaJ  or  constructive  annexation  sQiBcient,  51 
testator  may  make  as  many  as  he  pleases,  although  he  can  make  only  one  will  which 

can  take  effect,  53. 
when  a  cancellation  of  the  will,  is  so  of  the  codicil,  136. 
republication  of  will  by,  142-3.     See  title  WiUs. 
will  republish  and  render  valid  will  deficiently  executed,  143. 
effect  of  republication  of  prior  will  upon  subsequent  codicils,  143. 
executed  after  Revised  Statutes,  to  will  made  previously,  renders  constracUon  of  wiB 
subject  to  those  statutes,  144-5. 
CO-EXECUTORS.    See  titles  Executor.    IJxecutora  and  Administraiors. 
several  executora 

probate  granted  to  one  enures  to  the  benefit  of  all,  216. 
renunciation  by  all,  220,  221,  247,  248. 

consequences  of,  222,  248. 
renunciation  by  some  only,  223. 
estate  of  one  of  several  executors,  260,  261. 
survivorship,  260,  261. 

they  cannot  sue  on  a  promise  made  jgintly  with  one  of  them,  262.  • 
^  regarded-  as  an  individual  person,  260,  349. 

one  may  pledge,  assign  and  tran^r  securities  of  the  estate,  261. 

even  securities  taken  by  executors  as  such,  261. 
release  by  two  without  concurrence  of  third,  good,  261.  a 

net  of  one,  act  of  all,  261-2.  1 

J  one  neglecting  to  return  inventory,  not  afterwards  to  interfere  in  administration,  ft?. 

V  not  necessary  to  join  those  as  plain^flfe  to  whom  letters  have  not  been  issued,  291. 

>  .  •'    ••  ^  *^  '  admission  of  one  will  not  take  demand  out  of  Statute  of  limitations,  347, 
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CO'lSXECUTbliB^--€tmHnued. 
•aits  against,  348. 
judgment,  how  rendered,  349. 

no  evidence  of  assets  against  one  not  served,  349. 
in  what  cases  one  liable  for  devastavit  of  his  co-executor,  524. 
duty  of,  to  watch  over  and  correct  the  conduct  of  each  other,  624>5. 
commissions,  483,  534  to  540. 

to  be  apportioned  among,  480,  534. 
in  court  of  law  one  cannot  sue  the  other,  549. 
in  Surrogate's  Court  questions  between,  may  be  determined,  549. 
in  proceedings  by  creditor  for  mortgage,  lease  or  sale  of  real  estate,  all  must  ac- 
count, 622. 

CO-EXECUTORS  OR  ADMINISTRATORS. 

where  suit  commenced  by  several  ezecetors  or  administrators,  if  one  or  more  die  or  be 
removed,  survivors  or  those  remaining  to  continue  suit^  301. 

COLLECTION.    See  title  Administration. 
letters  of,  where  to  be  issued,  251,  252. 
of  oath  and  bond  of  collector,  252. 

COLLECTOR.    See  title  Special  Letters  of  Administration. 
in  what  cases,  and  wnen  ho  may  be  appointed,  251. 
where  there  is  a  delay  in  proving  a  will,  251. 
surrogate's  dbcretion,  both  as  to  issuing  letters  and  whom  to  appoint,  unrestricted,  261 

where  there  is  a  delay  in  issuing  letters  of  administration,  251. 
oath  0^  251-2. 
security  required  of,  262. 
form  of  letters  to,  252. 

the  only  limited  or  temporary  administrators,  252. 
first  duty  of,  to  make  and  file  an  inventory,  267.     See  title  Inventory. 
authority  0^  to  sell  or  alien  the  assets  of  the  deceased,  311. 

limited  by  statute,  311. 

under  authority  of  surrogate,  may  sell  goods  necessary  for  preservation  of  the  es- 
tate after  appraisement,  311. 

sale  void  unless  direction  obtained,  311. 

proceedings  before  surrogate  to  obtain  directions  for  sale,  311. 
his  authority  to  collect  and  secure  the  goods,  &c„  of  the  deceased,  305,  583. 
sole  object  of  appointing,  preservation  of  goods  of  deceased,  583. 
has  no  authority  to  pay  debts,  583. 
nor  to  make  payments  except  such  as  are  necessary  for  preservation  or  collection  of 

property,  583. 
not  even  on  order  of  surrogate,  583. 
aooountable  to  executor  or  administrator  when  appointed,  305. 

proceedings  before  surrogate  on  accounting,  583. 

surrogate  may  pass  upon  claim  of,  to  property  belonging  to  deceased  at  the  time  of 
his  death,  where  he  acquired  title  after  appointment,  583. 
has  not  jurisdiction  to  try  title  to  property  acquired  before  appointment,  583. 

COMMISSIONS.    See  title  AUowances. 
not  to  be<deducted  from  annuity,  466. 

tnay  be  charged  on  interest  payable  to  a  legatee  466. 
of  executors  or  administrators,  where  there  are  several,  483,  534,  540. 
rate  o^  483,  534,  535. 
how  to  be  computed,  535  to  538. 

where  court  directs  annual  rests  to  be  made  to  charge  interest,  535. 
where  investment  or  re- investment  of  fund,  535. 
sometimes  entitled  for  receiving  and  not  for  paying,  536. 
paying  over  income,  636. 

surrogate  not  authorized  to  decree  payment  of  costs  out  of  estate  to  the  exclu- 
sion of,  534,  535,  5*76,  577. 
pot  chargeable  upon  legacies,  636. 
legacy  to  executor  in  trust,  537. 
upon  what  to  be  charged,  537. 

on  moneys  received  and  paid  out,  537. 
when  on  value  of  goods,  537,  note  {e). 
are  in  lieu  of  personal  services,  and  executor  entitled  to  no  other  compensa 
tion,  538.  9 
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COUmaSlO^^—coniinued, 

provision  in  will  to,  for  compensation  to  be  in  foil  fi>r  sendees  in  lien  of  coamiis- 
Bions,  unless  he  renounce  the  legacy,  483,  539. 
incidents  of  snch  a  legacy,  539. 
when  executor  shall  elect)  539. 
of  guardians,  691. 

COMMIISSION  TO  TAKE  TESTIMONY. 

surrogate  empowered  to  issue,  30,  168  to  171,  196* 

to  take  the  testimony  of  witnesses  in  other  states  and  foreign  places,  30. 

may  issue  to  take  proof  of  will  of  personalty  valid  by  law  of  domiol,  but  no: 
by  law  of  place  where  made,  148. 
of  witnesses,  on  proving  will,  residing?  out  of  the  state,  practice  on  issuing,  1^8  to  171 

returns,  &c.,  to  go  on  file,  170-71. 
surrogate  may  issue  to  prove  will  executed  abroad,  and  witnesses  to  which  resi(k 

abroad,  196. 
may  be  issued  to  take  testimony  of  foreign  witnesses  on  accounting  of  execaton  ud 
administrators,  516. 

COMMISSIONERS  TO  ADMEASURE  DOWER,  730-1. 
appointment  of,  730-31. 
oath  of  office  of,  731. 
vacancies  in  the  office  of,  731. 
powers  and  duties  of  the  commissioners,  732-3. 

may  employ  a  surveyor,  732-3. 
compensation  and  expenses  of,  732-3. 
report  of,  732-3. 

enlarging  time  to  bring  in  report  of,  733-4. 
filing  and  recording  report,  31,  734. 
hearing  on  report,  734. 
confirmation,  modification,  or  setting  aside  of  report,  734. 

COMPROMISING  OR  COMPOUNDING  DEBTS  OR  CLAIM& 

executors  or  administrators  may  be  authorized  by  surrogate  to  compromise,  or  com- 
pound debts  or  claims,  483,  520. 
party  in  interest  may  show  fraud  or  negligence,  483. 
compromise  must  be  shown  to  be  for  the  benefit  of  the  estate,  520. 
takes  no  benefit  from  compounding  debts,  528. 

CONDITIONAL  LEGACIES.      « 
definition  of,  426. 

how  conditions  created  in  a  will,  426. 
condition  precedent  or  subsequent,  427. 
legacy  to  a  designated  individual,  with  a  gift  over  in  case  of  his  death,  422. 

LEGACIES  TO  EXECUTORS,  427. 

given  in  that  character,  are  on  condition  of  accepting  office,  427. 

when  a  legacy  is  considered  as  given  to  an  executor  in  that  character,  427-8. 

what  is  sufficient  assumption  of  the  office  to  satisfy  the  condition,  428. 

where  a  legacy  is  given  to  an  executor  for  care  and  trouble,  and  the  exeoitor 
delays  to  assume  executorship,  and  the  estate  is  put  to  expense  for  serried 
Court  of  Equity  will  interfere  to  reduce  legacy,  428-9.  • 

rule  not  carry  interest,  466. 

CONDITIONAL  WILL, 
rule  in  respect  to,  53. 

CONJOINT  OR  MUTUAL  WILL. 

unknown  to  the  testamentary  law,  53,  157. 
CONSENT 

of  husband^  that  letters  testamentary  issue  to  his  wife,  214,  216. 

of  person  outitlcd  to  administration,  to  have  another  joined  in  the  administratioD,  330 
244. 

in  case  of  administration  with  the  will  annexed,  249-50. 

CONSTRUCTION, 

of  wills  of  personalty,  404  to  411. 

See  title  Legacy. 
must  be  according  to  the  law  of  that  country  where  testator  domiciled,  410. 
jurisdiction  of  Courts  of  Equity  as  to,  212-13. 
general  rules  of,  404  to  411. 
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CONSTKUCTION-HJtm^ntted 
general  rules  of)  404  to  411. 

technical  words  not  necessary,  404. 
technical  words  to  be  taken  in  their  legal  sense,  405. 
particular  intent  to  be  sacrificed  to  general,  405. 
must  be  on  the  whole  will,  and  not  of  disjointed  parts,  406. 
when  the  same  words  occur  more  than  once,  406. 
words  "without  leaving  any  issued"  406. 

different  meanings  when  applied  to  real  or  personal  estate,  406-7. 
remedy  appUed  by  Legislature,  407. 
when  one  bequest  construed  with  reference  to  another,  407. 
effect  must  be  given  to  every  word,  407. 

when  part  of  a  will  ambiguous,  whole  will  is  to  be  considered  to  ascertain  inten- 
tion, 408. 
to  be  favorably  and  benignly  expounded,  408. 

intention  of  testator  to  govern,  408. 
when  words  may  be  transposed,  supplied  or  rejected,  408. 
"  or"  construed  "  and,"  409,  but  see  notes  (x)  and  {y). 
"if"  construed  "when,"  375. 
mistakes  and  omissions,  how  to  be  corrected,  184,  409. 
not  by  reference  to  instructions  for  the  will,  409. 

parol  evidence  not  admissible  to  supply,  contradict,  enlarge  or  vary,  183, 409. 
when  it  may  be  admitted,  ]  83,  409. 
bequest  not  to  be  controlled  by  reason  assigned,  409. 

by  inference  from  context,  409l 
by  its  unmeritorious  nature,  409. 
where  words  are  capable  of  two-fold  construction,  410. 

if  two  parts  irreconcilable,  last  to  prevail,  510. 
where  intention  cannot  take  effect,  in  part,  410. 
where  will  contains  trusts,  some  of  which  aro  valid,  and  some  void,  403,  410. 
where  valid  and  invalid  provisions  so  intermingle  tbey  cannot  be  separated,  410. 
of  wills  made  by  testators  domiciled  in  foreign  countries,  410,  572. 
CONTEMPTS. 

surrogate  has  power  to  punish,  27,  28. 
CONTINGENT  LEGACIES,  421  to  424. 

See  title  Lapsed  Legacies. 
CONTINGENT  LIABILITIES  OF  DECEASED,  ^ 

claim  upon,  must  be  presented  to  executor  or  administrator,  393,  437. 
payment  of  legacies  or  distributive  shares,  good  as  against  such  as  are  not  presented 
under  the  notice,  393,  437. 
CONTRACT  FOR  THE  PURCHASE  OP  LAND, 

sale  of  the  interest  of  a  deceased  person  in,  for  the  payment  of  his  debts,  630  to  632. 

COSTS, 

Surrogate's  Cour^  may  award  in  cases  of  contest,  39,  651. 

to  tax  at  same  rate  allowed  by  Court  of  Common  Pleas,  39, 651-2. 

to  tax  at  rate  allowed  by  Court  of  Common  Pleas  in  1837,  652. 

on  accounting  of  executors  and  administrators,  576. 

executor  entitled  to  his  costs  when  he  is  not  in  fault,  576,  653. 

surrogate  cannot  decree  costs  against  executor  or  administrator,  to  the  exclusion 

of  his  commission?,  534-5,  577. 
of  proceedings  on  allegations  against  will,  640-41-42. 
payment  o^  may  be  ei2brced  by  attachment,  640-41-2. 
attachment  to  enforce  payment  of,  653. 
cannot  require  security  for,  653. 
in  suits  in  courts  other  than  the  Surrogate's  Courts,  liability  of  executoft  or  administra- 
tor for,  654  to  671. 
of  proceedings  for  the  admeasurement  of  dower,  735. 
of  appeals  from  decrees  of  Surrogate's  to  the  Supreme  Court,  742  to  744. 

fee  bUl  of  the  late  Court  of  Chancery  applies  to,  743. 
of  appeals  to  the  Court  of  Appeals  from  judgment  of  Supreme  Court,  on  appeals  from 

Surrogates'  Courts,  742. 
regulated  by  Code,  743. 
COUNTY  JUDGE, 

to  be  elected  to  perform  duties  of  office  of  surrogate,  10. 
•lection  of,  U, 
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time  of  election,  and  term  ef  office  oi|  11. 

regolaUons  respecting  vacancies  in  office  o(  14,  15. 

tide  of,  when  acting  as  surrogate,  15, 16. 

election  of,  to  fill  the  office  of  surrogate,  10,  11,  12. 

what  time  he  shall  hold  Surrogate's  Court,  16. 

may  hold  Surrogate's  Court  at  time  and  place  of  holding  Countj  Court,  1€. 

order  of  business  to  be  under  his  direction,  16. 

to  perform  duties  of  surrogate  at  such  other  tim4  and  place  as  public  interest  mtjt^ 

quire,  16. 
jurisdiction  and  powers  of,  when  acting  as  surrogatei  16. 
laws  relating  to  surrogates,  to  apply  to,  16. 
compensation  of,  and  other  officers,  acting  as  surrogate,  19,  20. 
to  receive  salary  to  be  fixed  by  board  of  supervisors,  19,  20. 
salary  not  to  be  increased  nor  diminished  during  continuance  in  office,  19. 

to  be  paid  at  dose  of  each  quarter,  19. 
to  charge  and  receive  fees,  and  account  for  the  same,  and  pay  the  same  over  to  coontf 

treasurer,  40. 

See  title  Fees  of  Surrogate, 
to  act  as  surrogate,  where  surrogate  disabled  from  acting,  44. 
cannot  practice  as  attorney  or  counsel,  in  any  court  of  which  he  is  or  may  be  a  mao- 

ber,  47.  , 

partner  of,  cannot  practice  in  court  of  which  he  is  or  may  be  a  member,  in  any  cauie  or 

proceeding  originating  in  such  court,  47. 
partner  or  clerk  ot,  cannot  practice  before,  47. 
cannot  demand  or  receive  fees  for  advice  or  drawing  papers,  except  where  fees  are 

given  by  law,  47. 

COUNTY  TREASURER, 

to  pay  salaries  and  receive  fees  of  surrogates,  county  judges,  and  officers  elected  to  per 

form  the  duties  of  the  office  of  surrogate,  40. 
when  entitled  to  administration,  229,  721  to  726. 

COURT  OF  APPEALS. 

appeals  to,  from  judgment  of  Supreme  Court,  on  appeals  from  Surrogates'  Courts,  742. 
costs  of)  regulated  by  Code,  743. 

COURT  OP  PROBATES, 

instituted,  4.      .  ^ 

abolished,  4, 

in  England  established  by  act  of  20  and  21  Yict.,  cap.  77, 1,  note  (a). 

CREDITOR, 

of  testator  competent  witness  to  will,  where  debt  charged  upon  real  estate,  119, 161. 
may  file  affidavit  of  intention  to  file  objections,  and  objections  against  grant  of  letteii 

testamentary  to  person  named  as  executor,  216  to  218. 
may  compel  person  named  as  executor,  neglecting  to  qualify  for  thirty  days  after  proof 
of  will,  to  qualify  or  be  deemed  to  have  renounced,  220  to  222. 

See  title  Legatee. 
when  entitled  to  administration,  229. 

next  after  next  of  kin,  except  in  the  city  of  New  York,  where  public  administn- 
tor  has  preference,  229,  246. 
entitled  to  be  present  at  appraisement,  269. 
bequest  or  discharge  of  debt  not  valid  as  against,  271,  433. 
presenting  claim  under  notice.  354,  379  to  394. 
remedy  when  not  presenting  claim  under  notice,  354-5,  393,  441-2. 
may  apply  to  surrogate  to  compel  executor  or  administrator  to  account,  481. 
rights  of  creditor  by  judgment  or  mortgage^  upon  proceedings  to  mortgage,  lets*,  * 

sell  the  real  estate  of  a  deceased  person  for  the  payment  of  his  debts,  620  to  622. 
proceedings  by,  to  obtain  order  for  the  mortgage,  lease,  or  sale  of  the  real  estate  of  thfl 
deceased  for  the  payment  of  his  debts,  621  to  627. 
when  he  may  apply  to  surrogate,  622-3. 

where  executor  has  not  accounted,  must  compel  him  to  account,  622. 
assignee  of  claim  must  take  proceedings  in  his  own  name,  623. 
record  of  judgment  sufficient  in  the  first  instance,  623. 
petition,  624. 

appointment  of  guardins  for  minora  interested,  624-5. 
order  that  executor  or  administrator  show  cause,  624-^. 
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order  that  parties  in  interest  show  cansei  625. 
order  that  executor  or  administrator  mortgage,  lease,  or  sell,  626. 
CROPS, 

growing,  are  assets,  270,  2*73. 
every  kind  of  produce  raised  annually,  2*70,  273. 
grass  growing,  and  fruit  not  gathered,  270,  273. 
CUMULATIVE  LEGACIES, 
doctrine  of,  429. 

where  same  sum  repeated  in  same  writing,  429. 
where  two  legacies  of  unequal  amount  to  same  person,  429~30t 
where  two  bequests  in  different  instruments,  430. 

presumption  liable  to  be  controlled  by  internal  evidence  and  the  circumstances  of 
the  case,  430. 

Deaf  and  Dumb. 

in  presumption  of  law  an  idiot,  and  incapable  of  making  a  will,  67. 

presumption  may  be  rebutted,  57. 
capacity  of,  to  make  a  will,  79,  124. 
manner  of  executing  will  by,  124. 
DEATH,  CAUSED  BY  WRONGFUL  ACT,  NEGLECT,  OR  DEFAULT. 

compensation  for  causing,  may  be  recovered,  291. 
DEBTS, 

surrogate  has  power  to  enforce  payment  of,  by  executors  and  administrators,  24. 
although  surrogate  may  decline  to  decree  payment  of  claim,  he  may  allow  time  to  the 
applicant,  after  the  expiration  of  the  six  months'  advertisement,  to  prevent  a  distribu- 
tion, without  reference  to  his  claim,  25. 
assets  at  place  of  decedents  domicil,  but  not  at  residence  of  debtor,  so  as  to  give  aurro* 

gate  jurisdiction  to  grant  administration,  228. 
decrees  for  payment  of  money,  surrogate  may  enforce  by  attachment,  28,  37. 
duo  by  executor  to  deceased,  to  be  inventoried,  271,  433. 
discharged  or  bequeathed  by  will,  to  be  inventoried,  271,  433. 
order  of  payment  of  debts  of  deceased  by  executor  or  administrator,  312,  353. 
what  debts  are  entitled  to  preference,  312,  314-15. 
under  laws  of  United  States,  312,  314. 
judgments,  312,  315. 

entitled  to  preference,  according  to  priorif^  in  docketing,  without  Tpferexic^  to 
being  a  lien  on  real  estate,  315. 
foreign  judgments  have  not  any  preference,  316. 

whether  judgments  of  Circuit  and  District  Courts  of  the  United  States,  316-17. 
judgment  on  stipulation  in  admiralty  has  not  any  preference,  317. 
judgments  in  Justices'  Courts,  not  docketed  Jt  lifetime  of  deceased,  have  not  any 
preference,  316. 
rents  due  or  accruing  upon  leases,  312,  318,  547. 
those  not  included  in  first  three  classes  to  be  paid  ratably  unless  rent  on  lease,  312, 

353-4. 
law  regulating  payment  of,  previous  to  Revised  Statutes,  357. 
changes  made  by  the  Revised  Statutes,  358. 
due  testator  by  executor,  271,  433. 
release  of,  by  legacy,  431  to  433. 
executor  may  retain  legacy  to  satisfy  debt,  431-2. 

debt  to  be  deducted,  432. 
all  must  be  paid  before  legacies,  436  to  438. 

executor  personally  liable  if  he  discharge  legacy,  and  there  is  a  deficiency  of  assets  to 
pay  debts,  436-7. 
I  the  whole  personal  estate  must  be  applied  to  payment  of,  although  testator,  by  hit 
will,  has  directed  otherwise,  445. 
whether  surrogate,  in  proceedings  before  him  to  compel  payment,  may  determine  va- 
lidity of,  377,  552  to  554.  J» 
if  docketed,  entitled  to  preference,  316.                                          ^ 
surrogate  has  not  such  juflsdiction,  377,  552. 

proceedings  to  sell  real  estate  of  the  deceased  for  the  payment  of,  585  to  627. 
See  titles  Surrogate.    Executors  and  Adminisirators.    Beat  Estate  of  Deceased  Fersoru. 
■ale  of  the  interest  of  a  deceased  person  in  a  contract  for  the  purchase  of  land  for  the 
payment  ot^  630,  633. 
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OB  «:*:le2:-er.:  of  exec^vor  or  fti:rini5VaftQTS  aococni.  57S  to  5TT. 

fc«r  e^^'lfr^.ent  of  the  aoec^ontf  575. 
f\j:r.r.    -tio::,  575. 

K:;;.c2:.eL:  ar4  ^i:5t^^■>atIoa  nnlie»i  in  coe  decree.  57C 
CaCrff-a  •-:',»,  570. 

w..ere  a/'x-'/'-.r.ilr.e  at  the  InstaDoe  of  a  sir^je  ponj.  577. 
br  w-vs**  Vt  be  drawn  up.  577. 
«e:*-Ivr::.ei.l  oC  577. 
most  be  fthovn  to  rmam  action  apoQ  admiaistrasor  or  execxzsor'fl  bocd.  SS4X 

DECREE.S.    Sc*  Ortferi  onrf  Ihxrw^ 

for  the  paTTi.eat  of  monev,  Borrcpgates  hare  power  to  eofTroe;  23,  37,  57S  to  581. 

soiTogate  to  enter  in  a  book,  3L 

DELUSIOX.S, 

te*t  of  insanitr,  58. 

eccentric  ha  vita,  belief  in  witchcraft,  tc^  58. 

of  monoii^aniac.  59. 

DEMOXSTRATrVE  LEGACIES. 

wliat  they  are.  385. 

ademption  o^  434. 

abatement  o(,  445.  ■] 

rule  of  ademption  does  not  apply  to,  434  i 

DEPOSIT,  [ 

of  willfi  in  county  clerk's  or  register's  office  for  safe  keeping,  202,  note  (q.)  1 

DEVASTAVIT,  » 

instances  of,  518  to  531. 
by  negligence,  519. 

in  not  selling  lease  determinable  npon  life^  519. 
in  not  selling  stock,  519. 
in  not  paying  debts  carrying  interest,  519. 
in  not  paying  note  carrying  interest^  519-20. 
by  submitting  to  arbitration,  520. 
by  delay  in  commencing  action,  520. 
loss  by  theft  or  casoalty,  518. 
by  invalid  wcurity,  621.       , 

where  the  will  directs  investment  of  the  estate  in  real  or  personal  secnrities, 
521. 
by  not  investing  in  the  proper  stock,  522. 
by  not  calling  in  money  on  security,  523. 
by  failure  of  banker  or  agent,  523-4. 
in  what  cases  an  executor  is  liable  for  the  devastavit  of  his  co-executor,  524  to '526. 
executor  liable  for  acts  of  his  co-executor,  as  for  those  of  a  stranger  entrusted  bf 

him,  524. 
executor  joining  in  a  receipt  with  co-executor,  525. 
where  there  are  several  administrators,  625. 
of  feme  covert  executrix,  625. 
liability  of  husband,  625-€. 
liabiliy  of  wife  surviving  for  devastavit  during  coverture,  626. 

DEVISE, 

what  may  be  devised,  60-1. 

every  estate  and  interest  in  real  property,  descendable  to  heirs,  may  be  deviiod,  51. 

expectant  estates  are  devisable,  61. 
whether  lands  acquired  after  making,  will  pass  by  a  general  devise  of  all  the  testator's 

real  estate,  61. 

See  title  Witta  of  Real  Eiiaie. 
who  may  devise  their  real  estate,  54. 

all  persons  except  idiots,  persons  of  unsound  mind,  married  women  and  infanti^  ^ 
every  devise  specific.  420. 
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DEVISEE. 

where  Babscribing  witness  to  Twill,  devise  Toid,  in  case  will  cannot  be  proved  without 
his  testimony,  119,  162,  163-4,  171-2. 

share  of  the  estate  which  he  would  be  entitled  to  if  will  not  proved,  secured  to 
him,  119,  163-4. 
may  apply  to  surrogate  to  have  will  proved,  149. 

judgment  against,  bar  to  subsequent  suit  against  executor  or  administrator,  850. 
minor,  proceedings  for  appointment  of  guardian  of,  upon  an  application  to  mortgage, 

lease  or  sell  real  estate  for  paymemt  of  debts,  593  to  697,  624. 
in  proceedings  to  mortgage,  lease  or  sell  the  real  estate  of  the  deceased  for  the  pay- 
ment of  his  debts,  585  to  627. 
order  to  show  cause,  to  be  served  upon,  595-6. 
what  he  may  show  on  hearing,  597  to  603. 

may  set  set  up  the  Statute  of  Limitations,  599. 
relative  to  application  of  personal  proper^,  601. 
objection  of  a  portion,  if  successful,  defeats  entire  claim,  602. 
to  show  that  money  can  be  raised  by  mortgage  or  lease,  604. 
where  proceeds  of  sale  insufficient  to  pay  debts,  devisees  exonerated,  615. 
when  entitled  to  surplus,  621. 
DISTRIBUTION. 

surrogate  has  power  to  enforce,  24. 

as  to  personalty  of  non-inhabitant  determined  by  the  law  of  bis  domicil,  194. 
person  entitled  in,  may  compel  payment  of  distributive  share,  by  proceedings  under  the 
statute  authorizing  the  surrogate  to  decree  payment  of  legacies  and  distributive 
shares  against  executors  or  administrators,  at  any  time  after  one  year  from  the 
granting  of  their  letters,  439,  455. 
petition,  455,  356,  378  to  379,  479. 

See  title  Payment  of  Legacies. 
under  the  Revised  Statutes,  556  to  570. 
provisions  of  the  statute,  656  to  559. 

if  a  person  entitled  die  within  the  time  fixed  for  caHing  administrator  to  account, 
his  executor  may  claim,  569. 
rights  of  vndowj  556  to  559-60. 

when  barred  by  settiementa,  569. 

not  barred  by  provisions  by  will  in  lieu  of  claims,  where  subsequent  disposition  of 
property  lapses,  560. 
rights  of  children,  556-7,  560  to  565. 
their  representatives,  560. 

1,  where  none  of  the  intestate's  children  are  dead,  560. 

2,  where  the  intestate's  children  are  all  dead,  all  leaving  children,  561. 

3,  where  some  of  the  intestate's  children  are  dead,  leaving  children,  561. 
half-blood,  560. 

posthumous  child,  557,  660. 
an  only  child,  561. 
advancement,  557-8,  561  to  665. 

applies  only  to  cases  of  actual,  not  quasi,  intestacy,  562. 

operates  only  in  distribution  of  the  estates  of  intestate  fathers,  663. 

takes  nothing  away  which  has  been  given,  563. 

children  of  deceased  child  must  bring  in  their  father's  advancement,  563. 

a  child  shall  bring  in  his  advancement  among  the  children  only,  and  not  for 

the  widow,  663. 
advancement  out  of  the  personal  estate,  557-8,  663. 
what  is  considered  so,  563. 
what  is  not,  564. 
out  of  real  estate,  558,  664. 
rights  of  next  of  kin,  556-7,  666  to  570. 

who  are  next  of  kin,  229-30  to  236,  666  to  570. 
right  of  the  father,  557,  666. 
right  of  the  mother,  656-7,  666. 

brothers  and  siiters  shall  share  with  her,  667,  666. 
mother-in-law,  566. 
right  of  brothers  and  ftisters^  666  to  668. 

preferred  to  grand&ther,  566. 
grandfather  preferred  to  unde,  667. 
great-grandfather  shall  share  with  unde^  66T. 
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rights  of  next  of  kin — corUinued. 

grandfather  bj  father's  side,  and  grandmothAr  by  mother's  adia,  56t. 
aunts  and  nieces,  uncles  and  nephewa,  567. 
half-blood,  556,  567. 

postbumouSf  556,  567. 
relatives  by  marriage,  568. 

no  representation  among  collaterals  after  brothers'  and  nstera'  children,  666,  668. 
t.  e.,  brothers  and  sisters  of  the  intestate^  668^ 
when  thej  take  per  capiia,  568-9. 
when  per  siirpea,  569. 
where  the  deceased  was  an  illegitimate,  557,  569. 

mother  may  inherit  property  of  her  illegitimate  child,  and  Hl^tizDate  diild 
may  ii^erlt  property  of  his  mother  in  de&ult  of  lawful  inae,  666-7, 669. 

WHEBB  THE  DECEASED,  AT  THE  TDCE  OF  HIS  DEATH,  WAS  DOMICILED  ABBOAB,  570  feO  573. 

it  shall  be  according  to  the  law  of  the  country  of  domicil,  570. 
rules  for  ascertaining  the  domicil,  571. 

OF  THE  PEBSOXAL  PROPBBTT  OF  INTESTATE  MABBIED  WOICEN,  558,  573,  575. 

husband  entitled  to  her  personal  property,  558,  573. 

BQtwiths^anding  act  for  the  more  effectual  protection  of  the  property  of  msniid 
women,  573-4. 
where  administration  granted  to  any  person  other  than  her  husband,  ^58, 673-4. 

DISTRIBUTIVE  SHARE, 

person  entitled  to,  may  compel  payment  of|  by  proceedings  under  the  statute  autboriziDg 
the  surrogate  to  decree  such  payment  against  the  executor  or  adminiHfcratar  at  soy 
time  ailer  one  year  from  grant  of  letters,  439,  455. 
petition  and  proceedings,  455,  356,  375  to  379,  479. 

See  title  Payment  of  Legacies. 
belonging  to  minor,  440,  461-2. 

recovery  of^  by  action  at  law,  440,  461-2. 

securing  same  on  final  settlement  of  accounts  of  administrators,  559,  675. 

DISTRICT  ATTORNEY, 

to  act  as  surrogate,  where  surrogate  disabled  from  acting,  46. 

DISTRICT  COURT  OF  THE  UNITED  STATES. 

See  title  Circuit  arid  District  Courts  of  the  United  Stales, 
judgment  on  stipulation  in  admiralty  is  not  entitled  to  preforence  in  payment  byezeeo- 
tors  or  administrators,  317. 

DISTRICT  JUSTICES'  COURTS  OP  THE  CITT  OF  NEW  YORK 

have  not  jurisdiction  of  actions  against  executors  or  administrators,  351. 

DOMICIL^  * 
country  of. 
'     the  law  there  regulates  the  validity  of  wiUs  proved  here,  194  to  201. 

governs  as  respects  testamentary  capacity,  notes  to  solonnitieB  and  foita^  IH. 
grant  of  probate  of  letters  testamentary  follows,  225-6. 
so  as  to  title  to  letters  of  administration,  239-40. 

construction  of  will  and  distribution  in  case  of  intestacy  governed  by,  670  to  673. 
whidl'thaU  eonstitute  domicil,  571. 

only  one  for  purpose  of  succession,  671. 
domicil  of  origin,  571. 
acquired  domicil,  571. 

cannot  be  acquired  during  pupilage,  nor  until  party  suijtais,  57  L 
m  dfath  of  father,  children  follow  domicil  of  pother,  571. 
changed  to  alter  succession,  572. 

DONATIO  MORTIS  CAUSA, 
definition  of,  262. 
attributes  of,  262  to  267. 
a  trust  may  be  annexed  to  it,  264. 
delivery  of,  263. 

what  is  sufficient,  when  the  subject  is  incapable  of  actual  transfer,  263^ 
what  mMf  be  the  subject  of,  263  to  265. 

botias  or  bank  notes,  264. 

negotiable  instruments  pasBiiig  by  deliTezy,  264. 
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DONATIO  MORTIS  OAXJSA.-'^miinued, 
mortgage  deeds,  265. 
not  receipts  for  stocks,  265. 
not  bills  or  notes  not  payable  to  bearer,  265-6. 
not  notes  made  by  deceased  in  his  last  illness,  265. 
not  checks  on  bankers,  265. 
how  it  differs  fh>m  a  legacy,  266. 
how  it  differs  from  a  gift  inter  viwSj  266. 
,       evidence  of,  265-6.  • 

incompetency  of  donee  to  prove,  266. 

validity  of)  surrogate  may  determine  on  final  settlement  of  account  of  executor,  551. 
DOWER, 

definition  of,  726. 

surrogates  authorized  to  cause  admeasurement  of,  4. 

to  admeasure,  24,  726  to  735. 
all  proceedings  in  relation  to  orders,  reports,  and  decrees  thereupon,  surrogate  to  record 

in  book,  31. 
provisions  of  statutes  prescribing,  469,  726. 
election  by  widow  to  take  testamentary  provision  in  lieu  of  dower,  469  to  471. 

See  tiilo  Sleciion, 
satisfaction  of,  in  proceedings  to  mortgage,  lease,  or  sell  real  estate  for  payment  of 

debta,  -615  to  618. 
assigned  cannot  be  sold  under  surrogate's  order  of  sale  for  payment  of  debts,  606,  617. 

part  assigned  may  be  sold  subject  to  her  life-estate,  617. 
where  widow,  on  sale,  declines  to  accept  a  gross  sum  in  lieu  of,  617-18. 
efiect  of  the  act  of  March  20, 1860,  ooncerniug  the  rights  and  liabilities  of  husband  and 
wife,  618. 

ADMEASURIlfENT  OF,  726  tO  735. 

surrogate's  jurisdiction  in  respect  to,  726. 
definition  of,  726-7. 
statute  prescribing,  726-7. 

PBOCEBDIKGS  IN  THE  SURROGATE'S  COURT  FOR  THS  ABMEASURBUEirT  OF,  727  tO  735. 
PROCEEDINGS  BY  TUB  WIDOW. 

before  assignment  widow  has  no  estate  in  the  land,  727. 
petition  for  admeasurement,  728. 
notice  of  presentation  of  petition,  728-9. 
service  of  the  petition  and  notice,  728-9. 
proceediogs  in  relation  to  minors,  728-9. 

PROOBEDINGS  BY  AN  HEIR  OR  OWNER  OF  LANDS  SUBJECT  TO  DOWER  TO  PROCURE  AN  ADMEA- 
SUREMENT OF  SUCH  DOWER,  729  tO  735. 

notice  in  writing  to  widow  requiring  widow  to  demand  her  dower,  after  .expiration  of 

forty  days  from  death  of  husband,  729-30. 
petition  to  surrogate,  730. 

notice  to  widow,  and  service  of  copy  of  petition  and  notice  on  widow,  730. 
hearing  before  surrogate,  730-31. 

appointment  of  commissioners  to  admeasure  the  dower,  730-31. 

oath  of  office  of  commissioners,  731. 

vacancies  in  the  office  of,  731. 

powers  and  duties  of,  732-3. 

may  employ  a  surveyor,  732-3. 

compensation  and  expenses  ot,  732-3. 

report  of,  732-3. 

enlarging  time  to  bring  in  report  of,  733—4. 

filing  and  recording  report,  31,  734. 

hearing  on  report,  734. 

confirmation,  modification,  or  setting  aside  of  report,  734. 
effect  of  admeasurement,  734. 
proceedings  by  widow  to  recover  when  assigned,  734. 
costs  of  the  proceeding,  735. 
appeal  to  Supreme  Court  from  surrogate's  decree  for  admeasurement  of,  755-6. 

DRUNKARD. 

person  overcome  by  drink  incapable  of  making  will,  61. 
disqualified  to  be  executor,  214. 

admmifltrator,  230,  240. 
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Election. 

power  of,  by  legatee,  from  a  certain  number  of  stockB,  467-8. 
doctrine  of^  as  to  legactea,  468  to  473. 
to  what  cases  applicable,  468-9. 
widow  entitled  to  dower,  469. 

provisions  of  statutes  prescribing  dower,  469,  726. 
testamentary  proyisions  for  wife  in  lieu  of  dower,  469-70. 
what  shall  constitute  a  valid  election  by  the  widow,  470. 
what  constitutes  a  cade  of  election  under  Revised  Statutes,  471.  * 

where  testator  makes  two  bequests  to  the  same  person,  one  onerous,  the  other 

beneficial,  471. 
what  acts  constitute  an  implied  election,  471. 

instance  of  implied  election,  472. 
party  bound  to  elect  entitled  to  ascertain  value  of  the  funds,  473. 
whether,  in  case  of  election  to  take  against  the  will,  benefit  by  it  must  be  relin- 
quished in  toto,  473.  .       * 
of  executor,  whether  to  take  specific  compensation  provided  by  will,  or  commis- 

sions,  483,  539. 
of  widow,  whether  to  take  gross  sum  in  lieu  of  dower,  in  real  estate  sold  under 
order  of  surrogate  for  payment  of  debts,  616  to  618. 

ERIE— COUNTY  OP. 

derk  of  Surrogate's  Court  to  be  appointed  in,  18,  22. 

ESTATE 

OF  AN  EXECUTOR  OR  ADHINIST&ATOB, 

at  what  time  it  vests,  253,  259,  260  to  262. 
estate  of  executor,  253,  288. 

of  several  executors,  209,  260. 

each  has  the  whole,  209,  260-1. 

they  cannot  sue  on  a  promise  made  jointly  with  one  of  them,  262. 
of  administrator,  255. 
of  administrator  de  bonis  non^  262. 
rrS  QUALITY,  256-7. 
where  executor  or  administrator  becomes  bankrupt,  it  does  not  pass  to  his  assignee 

259. 
it  cannot  be  taken  in  execution  for  debt  of  executor,  259. 
executor  cannot  bequeath  it,  259. 
executor  may  alien  the  assets,  259. 
grant  of  omnia  bona  sua  by  executor,  259, 
release  of  all  his  demands  by  executor,  259. 

QUAKTITY  OF  ESTATE  IS   POSSESSION 

of  an  executor  or  administrator,  is  the  same,  269. 
the  whole  personal  estate  vests  in  the  executor  or  administrator,  260. 
unless  estate  in  joint  tenancy,  260. 
except  in  case  of  partners  in  trade,  260. 
property  generally,  which  sbaU  be  deemed  assets  and  go  to  executor  or  administra- 
tor, specified  by  statute,  260,  269,  270,  272-3. 
real  estate,  260. 

executor  or  administrator  hath  not  to  deal  with,  260,  585. 

except  as  empowered  by  will  or  authorized  or  required  by  statute  to  dispoee 
of,  for  payment  of  debts,  260,  585. 
of  administrator  de  bonis  non^- 

goods  and  personal  estate  in  specie  left  unadministered  by  executor  or  fiist  sdmiS' 
istrator,  262. 
money  laid  up  by  itself  by  executor,  262. 

where  executor  or  administrator  has  fraudulently  aliened  the  assets,  262. 
in  respect  to  property  fraudulently  sold  or  transferred  by  the  deceased,  267,  292, 29i 

EQUITY, 

courts  of,  consider  executors  as  trustees,  and  have  jurisdiction  of  construing  viQii 
212,  213. 
termed  courts  of  construction,  213. 
jurisdiction  of^  with  respect  to  accounts  of  executors  and  administrators,  583  to  185. 

EVIDENCE. 

record  of  will  of  real  estate  proved  before  surrogate,  only  prima  facie,  48. 
probate  of  will  of  personal  property  taken  by  surrogate,  oonclusiTe^  48, 183, 188-9, 211 
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£  VIDENCE— <r<w«««erf. 

burthes  of  proof  lies  with  partyl  mpeaching  will  for  want  of  capacity  of  the  testator,  6T. 
nsanity  once  proved,  burthen  of  showing  lucid  interyal  lies  wiih  party  supporting 

will,  58. 
effect  of  evidence  of  attesting  witnesses  on  proof  of  will,  119,  120. 

See  title  WiUSj  form  and  manner  of  making. 
on  proot  of  nuncupative  wills,  124-5. 

parol,  when  to  be  admitted,  where  there  are  several  codicils  to  determine  which  and 
•         how  far  one  is  a  revocation  of  another,  131-2. 

onus  of  making  out  cancellation  of  will,  lies  with  party  opposing  will,  137. 
on  proving  will,  162  to  165,  171  to  186. 

where  ambiguity  upon  factum  of  the  instrument,  183,  409. 
as  to  undue  insertions  or  omissions  in  wills,  184. 
exemplification  of  record  of  will  only,  without  proofs,  cannot  be  received  in  evi- 
dence, 201. 
certain  exemplifications  of  copies  and  records  of  wills,  when  evidence,  201-2. 
record  of  proofs  and  examinations  taken  in  relation  to  will  of  real  estate  before  surro- 
gate, where  all  subscribing  witnesses  are  dead,  insane,  or  non-residents,  when  and 
bow  received  in  evidence,  203-4. 
o£  donatio  mortis  causa,  265-6. 

incompetency  of  donee  as  witness,  266. 
nventory,  how  far  evidence  for  or  against  executor  or  administrator,  287,  350. 
udgment  against  several  executors  no  evidence  of  admission  of  assets  against  him,  or 

those  not  g^rved,  349. 
when  parol  may  be  admitted  to  rectify  mistake  in  description  of  legatee,  417. 
ffect  of  judgment  against  executor  or  administrator,  as  evidence,  in  proceedings  to 
mortgage,  lease,  or  sell  real  estate  for  payment  of  debts,  609. 
only  prima  facie  evidence  of  the  debt,  609. 

EXAlilNATION 
of  parties,  9. 

in  proceedings  for  the  proof  of  a  will,  162. 

on  accounting  of  an  executor  or  administrator,  515,  516. 

EXECUTION, 

may  issue  against  executor,  administrator  or  guardian,  when  certificate  of  surrogate's 
decree  for  payment  of  money  against  them,  filed  with  county  clerk,  29,  578  to  583. 

when  returned  unsatisfied,  surrogate  to  assign  bond,  29,  518,  581-2. 

where  defendant  dies,  after  judgment,  but  before  execution,  execution  not  to  issue  un- 
til expiration  of  a  year  after  death,  340. 

against  property,  where  defendant  dies  in  execution  against  his  body,  S41. 

to  issue,  notwithstanding  death  of  party,  but  not  within  a  year  after  the  death,  and 
then  upon  permission  of  the  surrogate,  342,  344. 
proceedings  on  issuing  execution  in  such  cases,  344. 

on  judgment  against  executor  or  administrator,  362,  372. 

on  judgment  against  executor  or  administrator,  after  trial  upon  the  merit%  S52-3, 
367  to  371. 
form  of,  370. 

enforcing  surrogate's  decrees  by,  578,  583. 

EXECUTOR.    See  title  Executors  and  Administrators. 

surrogate  has  power  to  direct  and  control  conduct,  and  settle  accounts  o(  24. 
has  power  to  enforce  payment  of  debts  by,  24. 
has  no  power  over  conduct,  relative  to  proceedings  in  other  courts,  24. 
may  control  conduct  of,  where  he  persists  in  disdiarging  duties  erroneously,  24. 
to  file  accounts  of,  33,  485. 
has  power  to  enjoin,  when  cited  to  show  cause  why  he  should  not  be  removed,  29, 

643-4. 
cannot  settle,  by  summary  proceedings,  rights  of  heirs  to  property  in  hands  ofj  26. 
to  make  certificate  of  decree,  for  payment  of  money  againsti  upon  which,  filed  with 
county  elerk,  execution  may  issue  against,  29,  578,  582. 
when  certificate  filed,  a  lien  on  his  lands,  29,  578. 
may  assign  bond  of,  when  execution  returned  unsatisfied,  29,  578,  581. 
may  issue  attachment  for  non-pajrment  of  decree  of  execution,  in  what  casefl,  28, 37. 

See  title  SurrogaU. 
appointment  of,  formerly  essential  to  a  testament;  term  codicil  applied  to  testamentai7 
instruments  not  appointing,  52. 
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CAT  zj^'H  T  _  ;':Tec  '-^7:?^ 

iLiir  &•  <:•■■:  --rr  fcxpr«r»  'jr  ocziitrje^T*  5!"^ 

■ereril  eie*:--t/>n.  1^.5.  2vl«.  Sol. 
Low  <,'-iu^e<i  or  lasi:^  2i0. 
fr/tTr.frr.j  itl^lM  t*  trar:«'rJtVHl.  210. 

'de^0«  tr^'t  1L0X  krcwa  to  •J:-*^a-a'  of  ir.is  «r^ie,  tlO.  2!L 

ftsxViVjTj  pTOT'y:crs3.  decl^r.2  -;-4:11::t  of  p^ooeis  citeHensg  inth  rntitri  of  ie- 

OAVjd  p(:fao£j  whi/.o:  arjiLcrlrr.  21 L  256, 
canr.r/t  A^^en  or  re-Jr  on  his  rl^ht  is  &Qr  ooher  oocrt  vitha;:!  sbowin^  prcbiM.  or 
IfrttfrTi?  U:f«taii;eDtAr7.  from  S'lnr-gaie's  0>:irt  213. 
probfltte  or  letters  testameniarj  not  £(>;ii.dBtk>ii  of  execotor's  tztl«^  dcrirei  hs  titk  froe 

wiJ,  213.  253. 
persociS  not  cooopcftent  to  serre  as  executors^  214. 
preftcrll>ed  bj  statute.  214. 
no  decree  of  l^rgal  or  moral  guHt,  uiUest  pMion  eooTicted  cf  inftmoiB  crime,  wiH 

render  incompetent,  215. 
improvidence  which  will  render  incompetent,  215. 

^amoler  incompetent  bj  reason  of  Lmproridenee,  215. 
where  married  woman  executrix,  powers  of  fauabazid  solwtantuJljr  that  of  exeoD- 
tor,  216. 
remoTal  of  diBabillties  in  certain  cases,  216. 
two  or  more  execuioni  maj  qualify  at  different  timen^  216. 

proving  will  enores  to  the  benefit  of  all,  216. 
where  circumstances  of  person  name^  as^  are  pfecarioua,  nmogmte  to  require  bond, 

216  to  219. 
noD-resident  to  gif  e  bond,  219. 

to  take  oath  before  grant  of  letters  testamentary  to,  219. 
by  whom  and  when  oath  may  be  administered,  219. 
may  delay  taking  out  letters  at  his  pleasure,  220,  note  (Q. 

MI8  RB7U8AL  OB  ACCEPTANCB    OF    THE  OFFICE,  ASD    RESXJSCIATIOX  BT  PBBSOS  SAXSD  iS 

KZECUTOR,  220,  223.    See  title  BenunciaUon. 
where  he  neglects  to  qualify  for  days  after  proof  of  the  will,  proceedings  may  be  tikn 
against  him,  to  compel  him  to  qualify,  or  be  deemed  to  have  renounced,  220,  22L 
another  executor  may  take  the  proceeding,  221. 
if  aU  the  executors  renounce,  or,  after  being  summoned,  neglect  to  qualify,  adminiflln- 

tion  with  will  annexed  to  be  issued,  247-8. 
if  sole  executor,  or  all  of  several,  die,  become  lunatic,  Ac.,  letters  of  administnitioii  vith 

will  annexed  to  issue,  247-8. 
foreign,  cannot  sue  in  this  state  without  administering  in  this  state,'  224. 

where  plaintiff,  though  executors,  are  in  their  own  right  owners  of  a  bond  which 
was  part  of  the  estate,  they  may  sue  on  same  in  this  state,  without  taking  ost 
letters,  224. 
of  will  made  in  foreign  country,  disposing  of  personal  property  here,  must  ynm 

here,  224. 
lights  of  executor  of  party  deceased,  domiciled  bere,  extend  to  personal  propeitf  i^m*- 
.    ever  situated,  225. 

must  be  enforced  by  probate  or. administration  m  state  or  coimtxy  where  pR^tf^ 
situated,  226. 
of  non-inhabitant  dying  leaying  assets  in  thia  state^  325. 
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EXECUTOBr— c<m<»iiu^. 

HIS  BEFIJSAL  OR  ACCEPTANCE,  ETC. — continued, 

residiog  here,  may  have  letters  testamentary,  without  security,  226. 
if  non-resident,  must  give  security,  226. 
interest  of,  in  estate,  derived  exclusively  from  will,  and  vests  from  moment  of  testator's 

death,  253,  288. 
what  he  may  do  before  the  grant  of  letters  testamentary  or  probate,  263  to  258. 

See  title  Letters  Testamentary. 
*      of  his  interest  in  the  estate,  259  to  262,  288. 
ESTATE  OF  EXBCUTOB,  258,  259  to  262,  288. 

See  titles  Estate.    Assets. 
POWER  OP,    • 

to  bring  actions,  288. 

to  enter  the  house  descended  to  the  heir,  288. 
to  take  deeds,  &c.,  out  of  heir's  chest,  288. 
to  alien  the  assets,  259,  30t. 

he  has  an  absolute  power  over  the  personal  estate,  30t. 

even  specific  legacies,  807. 

cannot  sell  specific  legacies,  however,  until  residue  of  personal  estate  applied  to 

payment  of  debts,  306. 
he  may  mortgage  the  assets,  307-8. 
a  purchaser  from  him  is  not  bound  to  see  to  the  application  of  the  purchase 

money,  307-8. 
power  of  sale  of  lands 'does  not  depend  upon  probate,  307. 
exception,  where  there  is  collusion  between  the  executor  and  purchaser,  308. 
whether  a  sale,  in  satisfaction  of  executor's  private  debt,  is  valid,  309. 
where  there  is  collusion,  legatees  as  well  as  creditors  may  follow  the  assets,  309. 
he  cannot  purchase  the  assets  from  himself,  310. 
he  cannot  bequeath  the  assets,  259. 
to  indorse  a  promissory  note  or  bill  of  exchange,  310. 

to  become  petitioning  creditor  for  the  discharge  of  insolvent  from  his  debts,  310. 
to  assign  indentures  of  apprenticeship,  310. 
he  cannot  exercise  a  power  of  sale  by  attorney,  310. 

one  of  two  or  more  executors  may,  in  general,  make  a  valid  sale  without  the  others 
uniting,  307. 

DUTIES  OP, 

as  to  the  funeral,  313,  482,  540. 

See  title  Funeral 
in  respect  to  the  payment  of  the  taxes  imposed  upon  the  property  (^  the  deceased  in  his 
hands,  339. 

See  title  Huoes. 
as  to  proving  the  will,  &c,  149. 
aa  to  the  m^ing  an  inventory,  267,  288. 

first  duty  ol^  to  make  and  file  an  inventory,  267. 

See  title  Inventory. 
as  to  collecting  the  effects,  288  to  305. 

consequences  of  not  removing  personal  property  from  the  land,  288. 
as  to  collectmg  debts  due  to  the  deceased,  288,  289. 

See  title  Actions. 
personally  liable  for  not  collecting  debts  due  deceased,  where  same  collectable, 
294  to  297. 

See  title  Devastavit. 
as  to  disposal  of  the  estate  of  the  deceased,  305  to  311. 
as  to  sales  of  personal  property,  306  to  307. 
sales  on  credit,  306. 

cannot  sell  on  credit  in  the  city  of  New  York,  306. 
as  to  the  payment  of  debts,  311,  395. 

whole  personal  estate  must  be  applied  to  the  payment  of  the  debts,  although  testa- 
tor by  his  will  has  directed  otherwise,  445. 
as  respects  creditors,  must  set  up  Statute  of  limitations^  34T-8. 
aa  to  the  payment  of  legacies,  396,  480. 

•  See  title  Legacy. 

all  debts  must  be  satfafled  before  any  legacies^  436-7. 

executor  personally  liable^  if  he  diachaiiB^e  legaoy  where  there  is  a  defleieney  of  iS- 
sets  to  pay  debts,  436-7. 
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EXECUTOR— con<tntt«i 
DUTIES  OF — cmiinued. 

contingent  debts,  437. 

executor's  assent  to  legades,  445  to  447.    See  title  Assent 
at  what  time  legacies  are  to  be  paid,  447  to  453.    See  title  PaymeiU  ofLBgada, 
not  until  a  year  after  grant  of  letters,  437-8|  447-8. 
unless  will  direct  earlier  payment,  438. 

bond,  where  will  directs  payment  before  the  end  of  the  year,  438,  441-2. 
how  far  protection  to  executor,  442. 

where  legacy,  or  part  of  it,  necessary  for  support  of  legatee,  438-9,  443-4. 
application  to  surrogate  for  order  for  advance,  438-9,  443. 
order,  443. 

how  far  protection  to  executor,  443. 

where  gift  of  things  qua  ipso  usu  consumuniury  to  legatee  for  life,  he  is  required  to 
convert  the  property  into  money,  and  invest  the  proceeds  in  permanent  k- 
curities,  450. 
of  things  not  necessarily  consumed  in  using,  452. 
inventory  to  be  taken,  452. 
to  whom  legacies  are  to  be  paid,  460  to  463. 

See  title  PaymerU  of  Legacies. 
when  he  can  take  legacy  without  accepting  office  of  executor,  421-8. 
See  title  Conditional  Legacies.    Legacies  to  EKeculors. 
when  property  is  given  to,  as  trustee,  taking  probate,  is  an  acceptance  of  the  trust,  429, 

517,  518. 
legacy  to,  will  not  carry  interest,  466. 
legacies  to  minors,  438,  460,  462. 
may  apply  interest  on,  to  their  support,  461-2. 
legacy  to  a  married  woman,  462. 
to  be  paid  to  her,  463. 
interest  upon  legacies,  463  to  467. 
payment  or  delivery  of  specific  legacies,  467-8. 
disposition  or  distribution  of  residuary  estate,  474  to  480. 
in  respect  to  accounting,  445  to  585. 

See  title  Accounting  by  ExeciUor  and  Administrator  in  the  Surrogate's  Court 
to  keep  funds  of  trust  estate  distinct  from  their  other  funds,  528. 
to  keep  moneys  belonging  to  trust  estate,  properly  invested,  532. 

LIABILITY  OF.    See  title  Executors  and  Administrators. 
])ersonally  liable,  if  he  discharge  legacy  where  there  is  a  deficiency  of  assets  to  paj 

debts,  436-7. 
general  nature  of  the  liability  o^  518. 

where  debtor  legatee,  executor  may  retain  legacy  to  satisfy  debt,  432. 
in  disposing  of  residuary  estate,  right  to  retain  for  future  expenses  and  contingeneiea, 

478. 
his  commissions,  483,  534,  540.  \ 

See  titles  AUowanees.     Commissions. 
expenses  of;  482,  540,  543. 

See  titles  Accounts  of  Executors  and  Adminisiraiors,    AUowanees. 
election  of^  whether  to  take  specific  compensation  provided  by,  or  commissions,  483, 539. 
to  be  allowed  widow's  sustenance  during  her  quarantine,  543,  726-7. 
effect  of  final  settlement  of  accounts  of,  543  to  554. 
See  title  Accounting  of  Executors  and  Administrators  in  the  SuvrogaU^  Courts;  fsd 
SeUtement  of  the  Accounts^ 
property  still  in  executor's  hands,  and  securities  not  yet  due  at  the  time  of  final  settle- 
ment of  accounts,  485,  554-5. 
surrogate,  on  consent  of  parties,  may  direct  deUvery  of  property  not  aold,  4S5, 
554,  576. 
value  to  be  ascertuned  by  appnusement,  485,  554y  576. 
assignment  of  securities,  485,  554. 

suing  and  recovering  on  securities,  486,  555. 
retaining,  to  meet  claims  not  yet  due,  or  on  which  suits  pending,  486,  655,  576. 

when  executor  may  retain,  486,  555,  576. 
to  account,  in  Surrogate's  Court,  for  proceeds  of  sales  of  real  estate  ordered  or  derivd 
by  will  to  be  sold  to  pay  debts  or  legacies,  486,  555,  627-8. 
when  bound  to  account  for  such  proceeds,  486,  556,  628-9. 
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may  bring*  proceeds  into  surrog^ate's  office,  to  be  distributed,  628. 
statute  not  compulsory,  629. 
sales  of  real  estate  by,  under  devise  or  power  in  will,  627. 
executors  qualifying,  entitled  to  make,  627. 
when  no  one  named,  629. 
when  power  to  sell  is  special,  629. 
fraudulently  selling,  630. 
after  service  of  citation  to  show  cause  why  probate  should  not  be  revoked,  to  suspend 
proceedings,  639. 

See  title  AUegcUums. 
revocation  of  probate  on  allegations,  638-9,  641-2. 
notice  of,  639,  641. 

service  and  publication  of,  639,  641. 
effect  of  service  on  executor,  639. 
proceedings  to  remove  him  as  incompetent,  642  to  645. 

where  circumstances  precarious,  to  compel  him  to  give  security  or  remove  him,  642  to  647. 

See  title  Surrogate, 

EXECUTORS  AND  ADMINISTRATORS. 

surrogate  has  power  to  direct  and  control  conduct  of,  and  settle  their  accounts,  24. 
has  no  power  over  conduct  of,  relative  to  proceedings  in  other  courts,  24. 
may  control  conduct  of|  where  they  persist  in  discharging  duties  erroneously,  24. 
has  power  to  enforce  payment  of  debts  by,  24. 
has  power  to  enjoin  such  as  have  been  cited  to  show  cause  why  they  should  not 

be  removed,  29,  643-4. 
cannot  settle  rights  of  heirs  to  property  in  the  hands  of,  26. 
execution  may  issue  against,  when  certificate  of  surrogate's  decree  for  payment  of 

money  against,  filed  with  county  clerk,  29,  678,  582. 
when  certificate  filed  a  lien  upon  their  lands,  29,  578. 
if  execution  returned  unsatisfied,  surrogate  may  assign  bond,  29,  678,  681. 
surrogate,  under  Revised  Statutes,  required  to  record  accounts  of,  33. 

now  required  to  file  accounts  of,  and  record  with  decree  summaiy  statement  of, 
33,  485. 
sales  of  real  estate  by,  to  pay  debts  of  deceased,  685  to  637. 

See  title  Beal  Estate  of  Deceased  Persons. 
surrogate  will  issue  attachment  against,  to  enforce  decree  for  pajment  of  money,  28,  37. 
when  surrogate's  decree,  on  setttement  of  account  of.  will  be  enforced  by  attachment,  678. 
surrogate  cannot  be  attorney  or  counsel  for  or  against  in  any  civil  action,  over  whom 

or  whose  accounts  ho  has  jurisdiction.  47-8. 
what  they  may  do  before  grant  of  letters  testamentary  or  of  administration,  253  to  259. 
See  titles  Letters  Testarrwntary^  and  Administrator, 
ESTATE  OF  EZECUTOB,  263,  259  to  262,  288. 

See  title  Estate.    Assets. 
first  duty  of,  to  make  and  file  inventory,  267.    . 

See  title  Inventory. 
what  property  to  be  deemed  assets,  and  to  be  included  in  inventory,  269  to  278. 

See  title  Inventory. 
debts  due  by  to  deceased,  to  be  inserted  in  inventory,  271,  278.  • 

powers  and  duties  of^  as  to  articles  and  property  exempt  from  appraisement,  270,  271, 

273  to  277. 
to  return  inventory  within  three  months  firom  date  of  letters,  278. 
under  oath,  279. 
form  of  oath,  179. 

time  to  return  may  be  extended  by  surrogate,  280. 
payment  of  appraiser's  compensation,  268,  279. 

amount  should  be  approved  by  surrogate,  279. 
of  proceedings  to  compel  an  executor  or  administrator  to  return  an  inventory,  279  to  287. 

See  title  Inventory. 
where  one  or  more  of  several  omit  to  return  inventory,  delinquent  prohibited  from 

interfering  with  administration,  &c.,  until  he  return  and  verify  inventory,  287. 
of  returning  fiirther  inventories,  287. 
how  far  inventory  evidence  for  or  against,  287,  360. 
duties  of  in  respect  to  collecting  the  estate  of  the  deceased,  388  to  305. 
actions  by,  289  to  296.      See  title  Action, 
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mtkj  recoTer  proportion  of  rent  due  from 

for  life,  291-2. 
not  neoeasaiy  to  join  those  tm  pUuntiflii  to  whom  li 
limitation  of  actions  in  favor  oC  297  to  299. 

See  title  lAmiiatum  of  Adkm*. 
'  enforcement  by,  of  judgments  obtained  by  deeeaaed.  399  to  301. 
djing  or  being  removed  pending  action,  who  to  oootinoe  ariWiT.  30L 
of  set-ofla  in  action  by,  302,  353,  366-7. 

See  title  iSNC^<!^ 
what  maj  be  sei-ofl;  302,  366. 
inftanoei  where  executor  or  administiator,  alsbongfa  he  has  aa  icSen 
action,  cannot  bring  an  action,  302. 

See  title  Advm. 
where  deceased  died  possessed  of  public  or  corporate  atodoL  or  monej  ia  bn^ 

utor  or  administrator  must  procure  certificate  in  order  to  transfer  or  oouect.  3M^ 
maj  enforce  performance  of  contract  made  bj  deceased  lor  delfveiy  oc  goodly  304 
has  no  interest  in  apprentice  bound  to  deceased,  but  aaseta  in  his  hands  cfaaigeahV  wii^ 

bis  maintenance,  305. 
collector  to  deliver  over  property  and  account  to,  SOS,  583. 
sales  of  the  personal  property  by,  305-6. 
when  they  may  mske,  305-6. 
may  be  on  credit  with  approved  security,  306l 
except  in  the  city  of  New  York,  306. 
order  in  which  property  is  to  be  sold,  306. 
how  far  executor  or  administrator  warranted  in  aeQIng  at  appraised  xahMi  at 

down  in  the  inventory,  306. 
duty  of,  as  to  the  funer^  of  the  deceased,  313,  482,  540. 

See  titie  FwneraL 
duty  of^  in  reaped  to  payment  of  debts  of  the  deceased,    . 

to  proceed  with  diligence  to  pay  debts  according  to  order  of  claaaea,  312. 

order  of  payment,  312,  353. 

what  debts  are  entitled  to  preference,  312  to  315. 

under  laws  of  the  United  States,  312,  314. 

taxes,  312,  315. 

judgments,  312,  315. 

entitled  to  preference,  according  to  priori^  of  docketing,  without  reference  to  being 

a  lien  on  real  estate,  315. 
where  record  filed  and  docketed  within  a  year  after  death  of  the  party,  312,  34fl. 
where  proceedings  on  verdict  stayed  until  after  death  of  the  party,  312,  340. 
foreign  Judgments  have  not  any  preference,  316. 

whether  judgments  of  Circuit  and  District  Ck>urtB  of  the  United  States  ban 

preference,  316-17. 
judgment  on  stipulation  in  admiralty  has  not  any  preference,  317. 

nor  have  judgments  in  Justices'  Courts,  not  docketed  in  lifetime  of 
docease^,  316. 
if  docketed,  entitled  to  preference,  316. 
rents  due  or  accruing  upon  leases,  312,  318,  547. 
*  pew  rent  not  preferred,  318. 

debts  not  included  in  first  three  classes  to  be  paid  ratably,  unless  rent  on 
lease,  312,  353-4. 
what  claims  upon  the  deceased  survive  against  the  executor  or  administrator,  and  of  he 
liability  upon  the  acts  of  the  deceased,  318  to  340. 

LIABILITIES  OF.    See  title  Action, 
in  respect  of  the  acts  of  the  deceased,  318,  340. 
in  matters  of  contract,  318-19. 
though  not  named,  319. 

accruing  after  testator's  death,  319.  , 

where  contract  was  personal  to  deoeased,  319. 
in  matters  of  iort^  320-1. 

rule  actio  personalis  moriiur  cum  persona,  320. 
examples  of  the  rule,  320-1. 

modification  of  the  rule  by  statute,  321. 
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ID  respect  of  the  acts  of  the  deceased. 

actions  may  be  brought  against  executors  and  administrators,  for 
waste,  destruction,  or  conversion  of  personal  property,  or  trespass 
on  real  estate,  and  for  wrongs  done  to  the  property,  rights,  or  in- 
terests of  another,  except  for  slander,  libel,  false  imprisonment  and 
injuries  to  the  person,  321. 
on  joint  contracts,  321  to  325. 
in  equity,  322-3. 

law  previous  to  Code  of  Procedure,  321-2. 
executor  of  deceased  partner,  322. 

cannot  be  sued  jointly  with  surviving  partner,  324. 
same  rule  applies  to  joint  contractors,  325. 
on  covenants,  325. 

concerning  the  realty,  326. 
on  contracts  between  landlord  and  tenant,  325-6. 

personal  responsibility  of  executor  for  rent  in  his  own  time,  326-7. 

where  personally  liable,  may  be  proceeded  against  by  attachment,  under  the 
act  relative  to  absconding,  concealed  and  non-resident  debtors,  328. 
for  money  due  on  purchase  of  real  estate,  328-9. 

where  secured  by  mortgage,  executor  not  liable,  328-9.  • 

where  a  simple  contract  for  purchase  of  land,  executor  liable  to  complete  purchase 

for  the  benefit  of  the  heir  or  devisee,  329. 
where  title  cannot  be  made,  or  imperfect,  or  one  the  court  thinks  ought  not  to  be 
executed,  329. 
to  exonerate  specific  legacies,  330. 
as  to  apprentices,  330. 
as  to  debts  of  husband  and  wife,  330-1. 
as  to  an  action  for  work  and  labor,  with  a  view  to  a  legacy,  331. 
as  to  completing  gift  of  testator,  332. 
on  continuing  guarantee  of  testator,  332. 
upon  promissory  notes  or  bills  of  exchange,  due  after  death  of  decedent,  332-3. 

where  deceased  was  drawer  or  indorser  of  bill  m  exchange,  notice  of  protest  to  be 
given  to  executor  or  administrator,  332-3. 
drawer,  acceptor  or  maker,  to  whom  bill  or  note  must  be  presented,  332-3. 
in  respect  of  his  own  contracts,  333  to  340. 

to  make  him  personally  liable,  there  must  be  a  good  consideration,  and  the  promise 
must  be  in  writing,  333-4. 
what  is  a  valid  consideration,  334-5. 
what  is  a  sufficient  writing,  336. 
provisions  of  the  statute,  336. 
on  a  submission  to  arbitration,  337. 

whether  the  rules  of  law  UDder  the  Statute  of  Frauds,  even  as  re-enacted  by 
the  Revised  Statutes,  have  any  application  under  the  system  of  administra- 
tion introduced  by  the  Revised  St^^tutes,  337. 
with  respeot  to  the  expenses  of  the  flineral,  313,  482,  540. 
continuing  testator's  trade,  338. 

in  respect  to  the  payment  of  the  taxes  imposed  upon  the  property  of  the  deceased 
in  his  hands,  339.  , 

See  title  Taxes, 
on  judgments  against  the  deceased  in  his  lifetime,  340  to  344. 

where  record  of  judgment  docketed  within  a  year  after  death,  312,  340. 
where  death  after  judgment,  but  before  execution  issued,  340-1. 
surrogate  may  permit  execution  to  issue  upon,  after  a  year  from  death  of  judgment 
creditor,  242,  344. 
proceedings  on  obtaining  permission,  344. 
where  person  taken  in  execution  against  his  body  dies,  (41. 

judgments  against  deceased  could,  under  Revised  statutes,  be  revived  by  scire  facias^  341 . 
remedy  in  such  case  under  the  Code,  S41,  363-4. 
provisions  of  Code  supersede  remedy  by  scire  faetas^  341,  363-4. 
proceedings  under  Code  to  enforce  judgment,  341-2,  363-4. 

must  be  taken  within  a  year  after  appointment  of  executor  or  administra- 
tor, 341. 
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execution  upon  such  proceedings  to  be  regulated  by  provisions  of  Revised  Stitate^ 
and  not  to  issue  until  account  of  proceedings  of  executor  and  administrator  ren- 
dered and  settled,  363--4. 
in  suits  pending  against  testator  or  intestate  at  the  time  of  his  death,  297,  Z44r-b. 
action  not  to  abate,  297,  344-5. 

proceedings  under  Code  to  continue  action,  344-5. 
law  regulating  payment  of,  previous  to  the  Revised  Statutes,  357. 
changes  made  by  the  Revised  Statutes,  358. 

executor  personally  liable  if  he  discbarge  legacy  when  there  is  a  deficiency  of  aaeetito 
pay  debts,  436-7. 
general  nature  of  the  liability,  517-18, 
on  a  dtvastavit^  518  to  521. 

See  titles  Devastavit    AcccurUs  of  Exeadora^amd  Administrators. 
for  acts  of  negligence  which  defeat  rights  of  creditors,  519.    See  title  Bevastami. 
neglecting  to  sell  stock,  519. 
compounding  or  releasing  debts,  483,  520. 

provisions  of  the  statute  relative  to,  483. 
proceedings  to  obtain  authority  of  surrogate  to  compromise  a  debt^  520. 

not  bound  to  prosecute  doubtful  clum,  521. 
for  investments,  521  to  524. 

See  title  Invesimenis  ly  Executors  and  Administraiors. 
executor  must  not  keep  funds  idle,  522. 

required  to  manage  funds  as  a  prudent  man  would  his  own,  522-3. 
where  obliged  to  foreclose  mortgage  of  the  estate,  523. 
for  not  calling  in  money  already  invested  by  the  deceased,  523. 
for  increase  or  decrease  of  estate,  483,  526  to  529. 

See  title  Accounts  of  Executors  and  Administrators, 
to  account  for  profits,  526. 
sale  to  himself,  527. 
compounding  debts,  &c.,  528. 
accounts  of,  and  allowances  to,  482-3,  528,  543. 

See  titles  Accounts  of  Executors  and  Administraiors.    AUowancMS. 
in  what  cases  charged  with  interest,  529  to  534.    See  title  Interesi. 
employing  agents,  539-40. 
whether  authorized  by  will  or  not,  540. 

incompetent  person  to  act  as  attorney,  641. 
limitation  of  actions  against  executors  and  administraiors,  345  to  348. 
if  time  limited  by  statute  has  not  expired  at  death,  action  may  be  commenced  sgaiosl 
executor  or  administrator  afler  the  expiration  of  that  time,  and  within  one  year  afttr 
the  issuing  of  letters,  345. 

eighteen  months  after  death  not  to  be  deemed  any  part  of  time  limited  for  com- 
mencing action,  345. 
whether  this  docs  not  give  two  years  and  six  months  to  bring  action,  345--6. 
mode  of  pleading  statute  before  the  Code,  364. 
rule  for  computing  time^  364-5. 
statute,  one  of  evidence  or  computation,  365. 
defence  of  the  statute  under  the  Code,  365-6. 

no  exception  to  statute  can  be  claimed  unless  expressly  mentioned  in  statute,  345. 
where  cause  of  action  accrued  after  death,  statute  does  not  begin  to  run  until  let- 
ters granted,  347. 
limitation  of  six  months  where  executor  or  administrator  advertises  for  claima,  341, 
355,  390-1. 
statute  runs  notwithstanding  claim  presented,  347. 
whether  admission  of  personal  representatives  of  deceased,  or  of  one  of  several,  wSi 

take  demand  out  of  Statute  of  Limitations,  347-8. 
as  respects  creditors,  executor  or  administrator  must  set  up  Statute  of  LimitatioDS^  348. 

OF  BKINGINa  AND  CONDUCTINO  SUITS,  THE  OBTAn^ING  AOT)  ENFOBCIXa  JUDGMBrTB,  AID 
THE  PROSECUTION  AND  COLLECTION  OF  CLAIMS  GKNERALLT,  AGAINST  BXECDTOW  AXD 
ADMINISTRATOBS  ;  AND  OF  ASCEETAIinNG  CLAIMS  AGAINST  THE  ESTATE  BY  THE  POBUOA- 
TION  OF  A  NOTICE  AND  THE  REFERENCE  OF  CLAIMS  PRESENTED,  AND  THE  DIBPOSinOI  OF 
CLAIMS  REFERRED,  348  tq  394. 

suits  and  judgments  against  eocecuiors  and  administraiors,  348.  | 

as  to  necessary  defendants  and  their  liability  to  arrest,  348-9 
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where  there  are  several  defendants,  349. 
judgment,  how  rendered,  349. 

does  not  bind  real  estate  of  deceased,  686-T. 
no  evidence  of  admission  of  assets  against  one  not  served,  349. 
where  his  power  is  revoked  or  superseded,  or  he  dies  whilst  a  suit  is  pending  against 
him,  349. 
provision  of  Code  applicable  to  such  case,  349-50. 
effect  of  inventory  aa  evidence,  360. 
judgment  against  heir  or  devisee,  bar  to  suit  against,  350. 
justice  of  the  peace  has  not  cognizance  of  actions  against,  351. 

nor  have  the  Justices'  Courts  or  the  Marine  Court  of  the  city  of  New  York,  361. 
pleadings  and  proceedings  in  actions  against  executors  and  administrators,  361  to  367. 
what  executors  or  administrators  may  plead,  352,  359  to  367. 
defence  of  want  of  assets  and  defence  in  the  nature  of  a  plea  ofplene  CLdminittravit 

not  available,  357  to  360. 
counts  on  promise  by  intestate  and  by  administrator,  cannot  be  joined,  361. 
count  on  promise  by  administrator  on  account  stated  of  moneys  due  from  intestate, 

may  be  joined  with  count  on  promise  by  intestate,  361. 
where  married  woman  executrix,  her  husband  must  be  joined  as  defendant,  361. 
pleadings  in  former  proceedings  by  scire  facias^  361  to  363. 

how  far  rule  of  pleading  in  those  cases  applies  under  the  Code,  363. 
defence  of  the  Statute  of  Limitations,  364  to  366. 
mode  of  pleading  before  the  Code,  364-5. 
under  the  Code,  365-6. 
set-offs  in  suits  by  executors,  366. 
defence  of  set-off  by  executors,  367. 

See  title  Seiroff. 
enforoing  judgment  against  executor  or  administrator,  360,  364,  367. 
enforcing,  against  executor  or  administrator,  judgment  against  deceased  in  his  life- 
tune,  340  to  348,  361  to  364 
enforcing  a  judgment  obtained  against  an  execfUor  or  administrator  afisr  a  trial  at  law 
upon  the  meritSj  352,  367  to  371. 
creditor  may,  at  any  time,  apply  to  surrogate  for  an  order  against  the  executor 
or  administrator,  to  show  cause  why  an  execution  should  not  issue,  352, 
368-9. 
citation  to  account  to  issue,  352,  368. 
petition  for  order  to  show  cause,  and  for  citation,  368. 
order  to  show  cause  and  citation  to  account,  368. 
proceedings  on  return  of  order  and  citatipn,  368. 
account  to  be  submitted  by  executor  or  administrator,  368. 

proceeding^  where  time  for  advertising  has  not  expired,  369,  374-5. 
where  time  has  expired,  369-70. 
where  there  are  assets  properly  applicable  to  the  payment  of  the 

claim,  370. 
where  executor's  accounts  rendered  and  settled,  370. 
form  of  the  order  that  execution  issue,  370. 
effect  of  the  order,  352,  370. 
provision  for  further  executions,  352,  370. 
form  of  the  execution,  370. 
may  also  have  remedy  under  statute  authorizing  surrogate  to  decree  payment 

after  six  months,  356,  371. 
may  also  have  remedy  under  statute  respecting  accounting  after  eighteen 
months,  356,  371. 
enforcing  a  judgment  obtained  against  an  exeaUor  or  administrator  othenmse  (han 
after  a  trial  at  law  upon  the  merits,  352,  371  to  373. 
execution  not  to  issue  until  account  rendered  and  settled,  unless  on  order  of 

the  surrogate,  352,  362,  367,  371  to  373. 
when  surrogate  may  g^rant  the  order,  371. 
rendering  and  settling  account,  cannot  be  enforced  until  eighteen  months  from 

grant  of  letters,  356,  372. 
remedy  of  creditor,  who  has  obtained  judgment  otherwise  thaA  after  trial  upoa 

the  merits,  by  proceedings  for  accounting  after  eighteen  months,  372. 
amount  for  which  execution  may  issue,  372. 
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enforcing  a  judgment  obtained  against  executor ^  dtC"—eontimted. 

judgment  creditor  may  have  remedy  under  statute  aathoriziDg  Bumgiteio 
decree  pajment  of  claim  after  six  months,  356,  373. 
of  (he  enforcement  of  debts  against  the  estate^  whether  in  judgmaU  or  not,  hypnoB/i- 
ings  in  (he  Surrogated  Courts,  373  to  379. 

surrogate  may  decree  pajment  of  claim  against  executor  or  adminisbster  at 
any  time  after  six  months  from  grant  of  letters,  356,  373. 

creditor,  obtaining  judgment  after  trial  upon  the  merits,  may  h&ye  ne- 
edy under  this  provision,  371,  378. 
proceeding,  on  application,  to  issue  execution  on  judgment  against  execotor 
or  administrator,  upon  the  merits,  where  time  for  adyertising  has  not  ex- 
pired, 369,  374-6. 
where  creditor  applies  for  decree,  under  the  section  of  the  statute  aathir- 
izing  the  surrogate  to  decree  payment  of  a  claim  against  an  ezecator 
or  administrator  alter  six  months  from  grant  of  letters,  374 
where  administrator  alleges  that  he  has  not  advertised,  378. 
proceeding  where  claimant  applies  for  decree  before  expiration  of  timd 

for  advertising,  369,  374-5. 
proceeding  after  expiration  of  the  year,  375. 
petition  for  relief,  under  the  statute,  375. 

citation  to  show  cause  why  payment  of  debt  should  not  be  decreed,  376. 
proceedings  on  return  of  citation,  376. 

where  executor  or  administrator  makes  default,  376. 
if  he  appear,  defences  he  may  make,  376. 
Statute  of  Limitations,  377. 

must  state  defence  ot,  in  time  to  enable  creditor  to  meet  it 
by  proof,  377. 
acoount  to  be  rendered,  377. 

investigation  into  account,  377. 
form  of  decree,  377. 
costs  of  proceeding,  377. 
surrogate  has  not  jurie^ction  to  try  validity  of  alleged  claim,  377-8, 5SS 

to  554: 
decision  of  surrogate  against  dlaimant  will  not  preclude  claimant  in  a 

suit  in  another  court,  378. 
where  administrator  alleges  that  he  has  not  advertised  for  claims,  37S. 
enforcement  of  the  decree,  378. 
claimant  may  also  have  remedy,  by  proceedings  for  an  account  aftsr  eigfatecn 
mohths  from  grant  of  letters  to  the  executor  or  administrator,  156,  37fr-9. 

or  THB  ASOEBTAINHEHT  OF  THE  DEBTS  OF  THE  DECEASED  BY  THE  PUBUCAnOK.  BT  TBI 
BXBCUTOB  OB  ADMINISTBATOB,  OF  A  NOTICE  TO  CLAHLAKTS  TO  EXHIBIT  THUB  CLADG^ 
AND  THB  SUBSEQUENT  PBOCBEDINGS  THEBEON,  354-5,  379  to  394. 

at  the  expiration  of  six  months  from  grant  of  letters,  notice  to  bo  published  in  tvo 
newspapers,  once  in  each  week  for  six  months,  requiring  claimants  to  ezliibit 
their  claims,  354-5,  379  to  394. 
publication  of  notice  in  one  newspaper  sufficient,  unless  surrogate  directs  poUiear 
tion  in  another,  382-3,  390. 
terms  of  the  statute  permisuve,  380. 
delay  in  advertising  for  claims  after  executor  may  advertise,  not  to  prejndiM 
claimants,  378,  380  to  382. 
where  he  neglects  to  advertise,  whether  chargeable  with  costs  after  time  for 
*  advertising  has  arrived,  380-1. 

effect  of  omitting  to  advertise  as  respects  limitation  to  prosecute  daim,  390-1- 
one  year  at  least  must  elapse  from  time  of  appointment  of  executor  or  administri' 

tor  before  advertisement  completed,  382. 
application  to  surrogate  to  designate  newspapers,  S82-3.     ^ 
designation  of  newspapers,  382. 

advertising  in  county,  other  than  that  of  the  suirogate,  382. 
one  newspaper  sufficient  unless  surrogate  designate  a  second,  383-3,  3^* 
on  preseniaiion  of  daim,  exeador  or  administrator  may  reqwre  vouchers  and  tfM 
ofdaimant,  354,  383. 
object  of  requiring  affidavit,  383. 
payee  of  note  not  bound  to  state  consideration  of  note^  383. 
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on  presentation  of  claim,  executor  or  adminisiraior  may  require^  &c. — continued, 

owner  of  judgment  against  the  deceased,  must  exhibit  his  daim  to  the  executor  or 
administrator,  392-3. 

contingent  liabilities  of  the  deceased,  must  be  presented,  393,  43*7. 

diam  upon,  where  they  are  not  presented,  893,  43Y. 
if  the  executor  or  administrator  dovbt  ^justice  gf  ihs  daim^  Tie  may  enter  into  agreement 
in  toritingfor  a  reference,  354,  383-4. 

doubt  must  be  distinctly  signified,  383. 

rejection  of  claim,  not  a  refusal  to  refer,  385«6. 

exhibition  to,  and  rejection  by,  legal  adviser  of  executor  not  sufficient  rejection,  383. 

where  notice  directs  dums  to  be  exhibited  at  the  office  of  the  counsel  of  the  ex- 
ecutor, 383-4. 

where  communications  between  claimant  and  administrators  carried  on  through 
counsel  of  administrators,  384. 

personal  interview  between  claimant  and  executor  or  administrator    not  re- 
quired, 384. 

oath  not  required,  unless  executor  demand  it,  364,  384. 

where  executor  understands  the  whole  matter,  354,  384. 

presentation  of  claim  by  letter,  384. 

presentation  of  daim  before  publication  of  notice,  not  invalid,  384r-6. 

vouchers  and  affidavits  may  be  required,  whether  notice  published  or  not,  385. 

so  with  agreement  to  refer,  385. 

executor  or  administrator  may  agree  to  refer,  whether  he  has  demanded  voudien 
and  affidavit  or  not,  385. 

so  if  he  not  merely  doubt  but  reject  daim,  385. 

offer  to  refer  need  not  be  in  writing,  388. 

unqualified  rejection  of  a  daim,  unaccompanied  by  an  offer  to  refer,  not  a  refiisal  to 
refer,  385-6. 

daimant  cannot  propose  reference  until  daim  disputed  or  rejected,  385-6. 
proposition  to  refer  must  proceed  from  claimant,  386. 

executor  ought  not  to  dedine  reference,  392. 
ihree  referees  or  one  referee  to  be  agreed  upon,  approved  by  iurrogatfi,  and  order  of  reference 
entered  in  Supreme  Courts  354^5,  388. 

statute  not  explicit,  386. 

parties  should  mutually  agree  upon  referees,  386. 

if  they  fail  to  agree,  selection  to  be  made  by  surrogate,  386. 

executors  cannot  offer  to  refer  to  referees  named  by  themselves,  386. 

proceeding  under  statute  not  an  arbitration,  386. 

claims  in  &vor  of  the  estate  not  referable,  386-7. 

administrator  claiming  off-set,  387. 

whether  equitable  daims  may  be  referred,  387. 

claims  referrable,  those  cognizable  in  the  common  Iaw  courts,  388. 

proceedings  on  reference,  354,  388-9. 

statute  makes  no  provision  for  pleading,  389. 

agreement  commencement  of  suit,  389. 
should  set  out  issue,  389. 
matters  of  defence  need  not  be  set  up  in,  389. 

trial  before  referee  or  referees,  389. 

executors  may  set  up  Statute  of  Limitations,  389. 

proceeding  no  bar  to  action,  389. 

reports  of  referees,  254,  389. 

confirmation  of  report,  354-^,  389-90. 

setting  aside  report,  354-5,  389-90. 

judgment  on  report,  354-5, 389-90. 

record  of  proceedings  in  court  in  whidi  reference  prosecuted,  389-90. 

judgment  on  reference,  389-90. 

execution  on  judgment,  390. 

where  daimant  <£es  after  report,  and  before  judgment,  890. 
whtre  eksim  exhibited  and  disputed  and  not  referred^  claimant  to  prosecute  wOhin  9iX  months 
or  ctaim  forever  barred^  347,  356,  390. 

this  short  bar  applies  only  where  daim  presented  in  pursiiaiioe  of  notice,  390. 
if  executor  or  administrator  omit  to  advertise^  daimimt  not  limited  to  six 
months,  390. 
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where  claim  exhOnted  and  disputed  and  not  rftferred^ 

where  creditor  presents  daim  before  tune  for  adretusang  has  anired,  Gaiitir 

tion  does  not  attach,  390-1. 
effect  of  not  presenting  claim  within  the  six  months  prescribed  fir  adnr- 

tiaiog,  391. 
in  order  that  limitation  shall  attach,  daim  most  be  <£i^Kxted  or  rqedid, 
'  355,391. 

instances  in  which  limitation  does  not  attadi,  391-2. 
there  most  be,  also,  a  refusal  to  refer,  355,  391. 
what  amounts  to  a  refusal  to  refer,  392. 
Torbal  rejection  of  claim  good,  but  written  notice  of  rejectioa  prefoahle,  391 
reference  optional  with  executor  or  administrator,  392. 
if  judgment  against  him  after  reftasal  to  refer,  chajgeaUe  with  costs,  355-^  39X 

657  to  666. 
he  ought  not  to  decline  .to  refer,  392. 
where  daim  not  presented  under  notice,  355,  360-1,  392-3,  437,  441. 
defence  of  executor  in  suit  upon  such  daim,  355. 
extent  of  recoTcry  in  such  case,  355,  393. 
costs  not  to  be  recoyered  in  such  suit,  355-6.  657. 
creditor  neglecting  to  present  claim  under  noUce,  may  recover  against  next  of  hinar  Ugaka^ 
356,  392,  441-2. 

judgments  against  deceased  must  be  presented  under  the  notice  published,  317,  3924. 
costs  not  to  be  recoyered  in  anj  suit  at  law  against  executor  or  administrator,  unlea 
daim  presented  under  notice,  and  its  payment  unreasonablj  resisted  or  negtoieted,  or 
executor  or  administrator  refuses  to  refer,  355-^,  657. 
in  such  cases  costs,  how  to  be  levied,  355-6. 

whether  executor  or  administrator  maj  be  charged  with  costs,  when  he  neglects 
to  advertise,  after  time  to  adyertise  has  arriyed,  380-1,  663-4. 
of  the  adjusimeni  and  retainer  of  dd>U  due  by  the  deceased  to  the  executor  or  adnmiiirokir^ 
394r-5,  610. 

law  preyious  to  Revised  Statutes,  where  executor  creditor,  394^ 
under  Revised.  Statutes,  executor  or  administrator  not  to  retain  in  satisfiiction  of 
his  debt,  but  to  prove  same  before  siurrogate,  394,  433,  510. 
manner  of  proving  claim,  394. 

citation  to  be  issued  by  surrogate  to  proper  persona,  394t-5, 
usually  proof  taken  on  final  accounting,  394-5,  510. 
earlier  proof  sometimes  necessary  to  save  Statute  of  Limitations^  394. 
petition  for  citation,  395. 
citation,  395. 

service  and  return  of  citation,  396. 
proceeding^  for  proo^  395. 
where  executor  delays  proving  until  final  accounting,  395,  610. 

general  affidavit  annexed  to  account  will  not  enable  him  to  retain,  on  final  u- 

counting,  510. 
proceedings  on  final  accounting,  to  enable  him  to  retain,  510. 
legatees  and  next  of  kin  may  set  up  statute  of  limitations  against  his  claim,  fill- 

DUnXS  OF,  IN  RBSPEOT  TO  ACOOUlHTNa,  480  tO  485. 

See  title  Accounting  by  Executors  and  Administrators  in  the  Surrogate's  CourL 
may  be  examined  on  oath  before  surrogate  on  accounting,  482,  499. 
not  warranted  in  paying  taxes  assessed  subsequent  to  decedent's  death,  514. 
may  be  allowed  such  charges  as  paid  on  account  of  distributive  share,  514. 
allowance  to,  on  accounting  for  property  perished  or  lost,  483,  518  to  521. 

See  titles  Accounts.    Allowances. 
liability  for  investments,  521  to  524. 

See  title  Investments  by  Executors  and  Administrators. 
to  make  no  profit  by  increase,  nor  sustain  loss  by  decrease  of  estate^  without  his  ffol^ 
483,  526  to  629. 

See  title  Accounts  of  Executors  and  Administrators. 
their  commissions,  483,  534,  540. 

See  titles  Allowances.     Oommissums. 
expenses  of;  482,  640,  543. 

to  be  allowed  widow's  sustenance  during  her  quarantine,  643,  726-V. 
allowance  not  to  be  extended  to  children,  643,  727. 
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effect  of  the  final  settlement  of  the  accounts  of,  543  to  654. 

See  titles  Accounting  by  JExeaUors  and  Adminisiraiors  in  the  Surrogaie^s  Court 
Final  SetUemeni  of  the  Accounts. 
disposition  of  property  still  in  executor's  hands,  and  of  securities  not  yet  due  at  time  of 
final  settlement  of  accounts,  485-6,  654-5. 
appraisement  of  property,  4S5-6,  554,  £76. 
retaining  for  claims  not  yet  due,  or  on  which  suits  pending,  486,  555,  676. 

when  he  may  retain,  486,  655,  676. 
to  account  in  Surrogate's  Court  for  proceeds  of  sale  of  real  estate  ordered  by  will  to 
be  sold  to  pay  debts  or  legacies,  486,  655,  627-8. 
when  bound  to  account  for  such  proceeds,  486,  555,  628-9. 
distribution  under  the  statute,  656  to  570. 

See  title  Distribution. 
where  the  deceased,  at  the  time  of  his  death,  was  domiciled  abroad,  670  to  573. 

See  title  NofirinMbitani 
disposition  of  personal  property  under  will  of  person  domiciled  abroad,  672-3. 

See  title  Non-ihhdbitanL 
disposition  of  personal  property  of  intestate  married  women,  573-4. 

See  titles  Distribution.    Suaband  and  Wifs. 
of  securing  the  distributive  shares  of  minors,  559,  575. 
form  of  surrogate's  decree  on  final  settlement  of  accounts  of,  675, 577. 
costs  of  accounting,  576-7. 

executor  entitled  to,  so  far  as  he  is  not  in  fault,  596,  653. 
surrogate  not  authorized  to  decree  payment  of  costs  against,  to  the  exclusion  of  their 
commissions,  534-5,  677. 
inforcing  surrogaie^s  decree  against^  577  to  583. 
by  action  at  law,  677. 
complaint,  577-8. 
when  by  attachment,  678. 

when  surrogate  may  cause  bond  to  be  prosecuted,  30,  578-9. 
to  sustain  action  upon  bond,  decree  must  be  shown,  680. 
service  of  copy  decree  not  required,  680. 
omission  to  perform  decree  must  appear,  580. 
demand  not  necessary,  580. 
certificate  of  decree  for  payment  of  money,  29.  618,  680-1. 
application  for,  and  issuing  of  certificate,  589-1. 
to  be  filed  with  county  clerk,  29,  578-9,  581. 
beoomes  a  lien  on  land,  29,  578-9. 
execution  upon,  29,  678-9,  581. 
form  of  the  process,  29,  678-9,  681. 

to  direct  levy  of  property  of  executor  and  not  of  deceased,  681. 
if  execution  returned  unsatisfied,  surrogate  to  assign  bond,  30,  579,  681. 
proof  required  to  obtain  assignment,  681. 
order  for  assignment,  681. 

constitutes  assignment,  581. 
surrogate  retains  custody  of  bond,  581. 
action  upon,  bond  may  be  in  name  of  party  obtaining  decree,  661-2. 

or  may  be  in  the  name  of  the  people  on  the  relation  of  the  proprietor  of 

the  claim,  appendix  lix. 
judgment  in,  682. 
accounts  of,  whose  authority  has  been  revoked,  583,  650. 
statute  regulating  setdement  of,  650. 
proceedings  upon  settlement,  583,  650,  661. 
jurisdiction  of  Courts  of  Equity  in  relation  to  accounts  of,  563  to  586. 

appeals  from  decrees  of  surrogates  on  final  settlement  of  accounts  of,  737,  751-2. 

PBOOEXDINGS  BY,  BEFORE  SURROGATE,  TO  OBTAIN  AUTHORITT  TO  HORTGAOE,  LEASE,  OB 
SELL  REAL  ESTATE  OF  DECEASED  FOR  THE  PAYICENT  OF  HIS  DEBTS,  585.  tO  627. 

See  title  Jieai  Estate  of  Deceased  Fersons, 
when  they  may  make  the  application,  690. 

within  three  years  after  grant  of  letters.  690. 
petition  to  mortgage,  lease  or  sell,  691  to  593. 
appointment  of  guardians  of  minors  interested,  693  to  695. 

where  minor  is  under  the  age  of  fourteen,  593. 
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importance  of  attoDding  to  prcmaioiM  of  itatiit*  stricttf,  6M. 
order  to  show  caaae  why  aathority  should  not  be  giren,  595  to  597. 
when  it  may  be  made,  595. 
serrice  and  pablication  of  the  order,  595  to  597. 
absolutely  neceasazy  to  confer  joriediction,  597. 
hearing  on  return  of  the  order  to  show  cause,  597  to  603, 619. 
executor  or  administrator  may  be  examined  on  oath,  597. 

it  is  no  objection  that  the  whole  of  the  personal  estate  has  doI  been  appfisitop^ 
debts,  if  shown  to  be  insuffident,  and  executor  has  proceeded  with  diligeDee  to  applf. 
597,  601. 
where  executor  has  personal  property  undisposed  ot,  smrogate  may  ntoe  orio;  Wl 
widow  whose  dower  has  been  aangned  cannot  show  causey  598. 
objections  should  be  stated  in  writing,  598. 
judgment  against  executor  or  administrator  after  trial  upon  merits  prmafaek  eridmos 
of  debt^  599. 
where  not  upon  merits,  debt  to  be  proved,  599. 
heir  setting  up  Statute  of  limitations,  599. 
creditor  concluded  by  amount  of  judgment  entered  on  offer,  601. 
surrogate  cannot  make  order  to  mortgage,  ftc,  to  pay  expenses  of  adnoimstntioB,  COL 

nor  to  pay  costs,  602. 
where  objection  of  any  heir  sustiuned,  entire  claim  rejected,  602. 
questions  of  fact  to  be  sent  to  a  jury,  602. 

trial  of  the  issue,  602-^. 
entering  demands  adjudged  valid,  603. 

when  they  may  be  entered  nunc  pro  kmc,  603. 
order  to  mortgage,  lease  or  sell,  603-^ 

facts  of  which  surrogate  to  be  satisfied,  before  making  order,  603-4. 
deteterminlDg  whether  property  shall  be  mortgaged,  leased  or  sold,  604-^. 
heirs  to  show  that  suffident  money  may  be  raised  by  mortgagei,  601. 
order  to  mortgage,  604-5. 

money  raised-  by  mortgage  to  be  received  by  executor,  605. 
executor  to  account  for,  605,  615. 
order  for  sale,  605  to  608. 

to  specify  lands  to  be  sold,  606. 

different  orders  may  be  made  fix>m  time  to  time^  605  to  607. 
administrator  cannot,  at  his  option,  discontinue  proceedings^  606. 
where  heir  has  conveyed  part  of  kinds,  606. 
widow's  estate  in  dower  cannot  be  sold,  606. 
redtals  to  be  contained  in,  606-7. 
direct  credit  to  be  given,  607. 
day  to  be  fixed  for  bringing  in  report  of  sale,  607. 
security  to  be  given  by  executor  on  obtaining  order  to  mortgage,  leaae  or  seU,  605-9. 
where  executor  refuses  to  give  security,  surrogate  may  appoint  diainternted  Iim- 
holder  to  make  sale,  609. 
creditors  may  nominate  sudi  peison,  609. 

order  for  appointment  of  such  person,  609. 
notice  of  sale,  609-10. 

to  be  posted  six  weeks,  609-10. 
to  be  advertised,  609-10. 
regulations  of  the  sale,  610. 

property  to  be  sold  in  parcels^  sale  to  be  in  county,  610. 
credit  on  sale,  607,  610. 
when  sale  for  cash,  611. 
vacating  or  confirming  sale,  611  to  614. 
report  of  executor  or  administrator  of  sale,  611. 

when  proceedings  irregular  or  unfair,  or  bid  disproportioDate,  and  tn  per 

cent  advance  to  be  had,  sale  to  be  set  aside^  611  to  613. 
purchaser  may  file  eaveai,  612. 

entitled  to  be  heard  in  relation  to  conflrmftlion  of  iude^  613. 
order  confirming  report  and  directing  conveyance,  613. 

where  purchaser  has  assigned  bid,  618. 
oonv^Tance  of  the  real  estate,  614. 
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EXECUTORS  AND  ADMINISTRATOES—con^tnuaJ. 

PROOEEDIXGS  BT,  BBFORS  SURBOOATS,  TO  OBTAIN  AUTHORITY  TO  MOBTGAOB^  LEASE  OB 

BELL,  V£0,^-continued. 

to  set  forth  order  authorizing  sale,  614. 
surrogate  cannot  compel  purchaser  to  take  conveyance,  614. 
disposition  of  proceeds  of  utle,  615. 

surrogate  may  compel  executor  or  administrator  to  account  for,  616. 
money  to  be  brought  into  surrogate's  office  for  distribution,  616. 
expenses  of  sale,  616-16. 

executor  or  administrator  entitled  to  $2  per  day  for  time  actually  oocupied,  616. 
to  be  allowed  his  expenses,  616. 
fee  to  lawyer,  616-17. 

but  no  costs  where  there  has  not  been  litigation,  617. 
satisfaction  of  widow's  dower,  616. 

surrogate  cannot  sell  widow's  estate  in  dower  where  dower  has  been  assigned,  617. 
where  dower  has  been  assigned,  that  part  to  be  sold  subject  to  widow's  estate 
for  life,  617. 
manner  of  calculating  gross  sum  to  be  received  by  widow  in  satisfaction  of  dower, 
618. 
notice  of  distribution  of  proceeds,  616,  618  to  620. 

to  be  published  six  weeks,  616. 
proceedings  on  distribution,  6IQ-19. 

debts  not  presented  on  application  for  sale  may  be  proved  upon,  619. 
judgment  creditor  or  mortgagee  cannot  prove  his  debt  upon,  619. 

remedy  of,  619. 
where  creditor  has  other  security,  620.  '^ 

equitable  as  well  as  legal  demands  may  be  proved,  620. 
claim  for  mesne  profits,  620. 

distinction  between  legal  and  equitable  itssets  no  longer  prevails,  €20. 
disposition  of  the  surplus,  620-1. 

surplus  after  payment  of  debts  to  be  distributed  among  heirs  and  deviseeSi  621. 
securities  taken  on  sale,  621. 

surrogate  to  distribute  moneys  due  thereon,  among  creditorSi  621. 
securities  to  satisfy  dower,  621. 

surrogate  to  collect  interest  and  pay  to  person  entitled,  621. 

after  her  death,  principal  to  be  distributed  among  creditors,  621. 

.surplus  to  be  distributed  among  heire  621. 
investment  of  surplus  belonging  to  minor,  621. 
or  to  person  having  a  temporary  interest,  621.  ,  , 

proceedings  to  mortgage,  lease  or  sell  the  real  estate  of  the  deceased  on  (he  appUcoHon  of  a 

creditor,  621  to  627. 
executor  or  administrator  cannot  object  that  the  three  years  has  expired,  623. 
if  he  has  not  accounted,  creditors  must  compel  him  to  account,  623. 
all  must  account,  622. 
petition  of  creditor,  624. 

order  that  executor  or  administrator  show  cause,  622,  624-5. 
appointment  of  guardian  for  minors  interested,  624-6. 
order  that  parties  in  interest  show  cause,  626-6. 
order  that  executor  or  administrator  mortg^age,  lease  or  sell,  626. 
sales  of  real  estate  by,  under  a  devise  of  power,  627  to  630. 

of  interest  of  deceased  in  contract  for  purchase  of  land,  630  to  632. 
revocation  of  probate  on  allegations,  638  to  642. 
removal  of  executor  incompetent,  642  to  646. 

where  his  circumstances  have  become  precarious,  642  to  647. 
compelling  security,  642-3,  646-7. 
liability  of,  for  costs  in  suits  in  courts  other  than  the  Surrogate's  Courta^  664  to  671. 

EXEMPLIFICATIONS 

of  copies,  and  records  of  wills,  when  evidence,  201. 

EXEMPTION  OF  PROPERTY  FROM  APPRAISEMENT. 

See  title  Jnvemiory. 
whether  the  statutes  create  a  limitation  upon  bequests  7  49. 
provisions  of  statute,  270-1. 
rights  of  widow  and  minor  children,  273  to  276. 
duties  of  appraisers  aa  to  statement  of,  in  invenUny,  378,  276-7. 
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EXEMPTION  OP  PROPERTY  FROM  APPRAISEMENT- 

appraiser's  discretion  applies  to  selection  ofartidea.  not  to  »m^^aant  273-4,  2?6-7. 
cannot  exceed  amoant  fixed  by  stitnte,  2T6-7. 
applies  to  estate  of  non-resident  or  foreign  decedent,  ¥15. 

Father, 

his  rights  to  the  grant  of  administration  to  his  son,  229,  234-^. 

relations  bf  his  side  and  by  mother's,  are  in  equal  dc^;ree  of  kindred  and  eppaSj 
entitled  to  administration,  232. 
his  right  to  the  residue  of  his  son's  effects,  557,  566. 

to  share  with  his  widow,  657,  566. 
only  can  appoint  testamentary  gnardian,  674. 

but  whether,  ander  the  act  "  concerning  the  rights  and  liabilities  of  haAand  aad 
wife,"  passed  1860,  mother  has  not  the  power,  674. 

FEES  OF  SURROGATES. 

surrogates  to  keep  a  book  of,  32,  41. 

surrogate  of  New  York  to  keep  an  exact  aoooont  ol^  32,  41. 

what  fees  to  be  charged,  40. 

to  be  accounted  for  and  paid  over  to  county  treasurer,  40. 

on  demand  of  party,  to  be  taxed,  43,  653-1. 

unless  prepaid,  services  not  to  be  performed,  40. 

to  be  accounted  for  and  paid  over,  whether  act  pertains  to  buaness  of  office  ca'  not,  40. 

in  certain  counties  how  to  be  applied,  41. 

in  county  of  New  York,  provisions  in  regard  to,  41. 

accounts  of,  how  made,  when  and  to  whom  delivered,  and  how  yerified  in  the  city 
of  New  York,  41,  42. 

surrogate  in  the  county  of  New  York,  receiving  to  his  own  use,  or  ne^ecting  to  ac- 
count for,  guilty  of  a  misdemeanor,  42. 

how  punished  for  such  misdemeanor,  42. 

to  be  charged  for  services  of  assistants  of  surrogates  of  New  York,  42. 

surrogate  of  New  York  to  account  for  all  fees  received  by  assistants,  42. 

surrogates  to  transmit  yearly,  between  Ist  and  20th  January,  an  account  of  all  fees;  kc^ 
to  secretary  of  state,  43. 

surrogates  not  to  charge,  where  the  value  of  goods  do  not  exceed  fifty  dollars,  43. 

for  travel,  on  taking  testimony  of  aged,  sick  or  infirm  Witness,  on  proving  will,  166^ 
note(i). 

PEES  OF  WITNESSES, 
on  proving  will,  150. 

FEES  OR  PERQUISITES,  . 

no  judicial  officer,  except  jastioos  of  the  peace,  to  receive  any  to  his  own  use,  19,  40. 
of  surrogate  of  the  county  of  New  York  to  pay  salary  of  surrogate  and  assistant^  21. 

FINAL  SETTLEMENT  OF  THE  ACCOUNTS  OF  EXECUTORS  AND  ADMINISTRA- 
TORS, 483  to  486,  499  to  585. 
See  title  AecouiUing  by  Execuiors  and  AdministrcUors  in  Qu  SurrogcU^s  Court 

FIRST  JUDGE, 

in  certain  cases  to  be  vested  with  the  power  and  authority  of  the  surrogate,  45. 

in  vacancy  of' the  office  of  surrogate,  to  act  as  surrogate,  45. 

to  possess  the  powers  and  authority  of  surrogate,  when  acting  as  such,  45. 

when  to  use  seal  of  Court  of  Common  Pleas  in  executing  duties  of  surrogate,  and  to 

deposit  papers  with  county  clerk,  45. 
when  to  use  seal  of  Surrogate's  Court,  and  file  papers  in  surrogate's  office^  while  Btidng 

as  surrogate,  45-6. 
when  precluded  from  acting,  46. 
to  record  wills,  &Cj  in  books  kept  by  surrogate,  46. 
what  is  meant  by,  in  city  of  New  York,  46. 
in  other  counties,  46. 

FIXTURES, 

as  between  executor  and  heir,  things  annexed  to  the  freehold  for  purposes  of  trade  and 
manufacture,  and  not  fixed  to  wall  of  the  house  so  as  to  be  essential  to  its  sopport^ 
not  to  be  deemed,  but  to  go  to  executor,  269-70,  272-3. 
things  annexed  otherwise,  not  to  go  to  executor,  269-70. 
heir  stripped  of  machinery  fixed  in  ordmary  way  to  mill  or  manufiu^tory,  272-3. 
pump  and  pipe,  balances  and  scaleBy  prima  facie  personal  property,  273. 
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FOREIGNERS.    See  title  Non-inhabUants, 

letters  testamentarj  of  the  wills  of,  223  to  226. 
PRAUD. 

wills  set  aside  on  the  ground  of,  183. 

must  be  in  Sarrogate's  Court ;  Court  of  Equity  has  not  jurisdiction,  183. 

FRAUDULENT  SALES  OR  TRANSFERS  OF  PROPERTY  BY  THE  DECEASED, 
right  of  executor  or  administrator  to  disaffirm,  257. 

formerly  executor  or  administrator  could  not  set  up  fraud,  257,  292. 
alteration  of  the  law  by  the  Revised  Statutes,  257. 

act  to  declare  and  extend  the  powers  of  executors  and  administrators,  268,  293. 
intent  and  meaning  of  the  act,  258,  293. 
executor  or  administrator,  0|i  behalf  of  creditors,  may  treat  as  void,  292  to  294. 

FUNERAL, 

expenses  of)  executor  may  defray,  before  grant  of  letters  testamentary,  253,  313. 
allowed  out  of  the  estate  in  preference  to  aU  other  claims^  313. 
executor  or  administrator,  on.  accounting,  to  produce  vouchers  for,  313,  4S2, 
what  allowable  to  executor,  as  against  creditors,  313,  540. 
as  against  legatees,  313. 

'  head-stone  may  be  considered  as  a  part  of,  where  rights  of  creditors  not  in- 
volved, 313,  445. 
liability  of  executor  for,  when  he  has  given  no  directions  for  th«  burial,  313-14. 
expenses  of  removing  remains  to  another  place,  540. 
directions  to  executor  to  erect  a  monument  at  testator's  grave,  313,  445. 

FUTURE  ESTATE,  . 
definition  of,  397.' 

when  it  may  be  termed  a  remainder,  397. 
vested  or  contingent,  397. 
when  void,  397. 

two  or  more  future  estates,  398.  ^ 

not  void  on  ground  of  probability  or  improbability,  of  contingency,  398. 
when  posthumous  children  take,  398. 
when  defeated  by  birth  of  posthumous  child,  398. 

Oambler* 

disqualified  ft-om  being  executor  by  reason  of  improvidence,  215. 
disqualified  from  being  administrator  by  reason  of  improvidence,  241. 
may  be  removed  from  trust  as  executor,  646. 

GOOD  WILL, 

of  trade,  when  assets,  526-7. 

of  partnership  business  does  not  survive,  but  must  be  disposed  of,  and  accounted 
for,  527. 

GRANDCHILDREN, 

right  of,  to  administration,  237. 

entitled  to  administration  next  after  children,  in  preference  to  father,  brothers  or  sisters 
of  the  intestate,  234-5. 
inaccuracy  in  the  statute  in  this  particular,  234-5. 
who  entitled  to  legacy  \mder  description  of,  413-14. 

GRANDFATHER  AND  GRANDMOTHER, 

preferred  in  degree  of  kindred  to  uncle,  2.35,  567. 

brothers  and  sisters  of  intestate  entitled  to  administration  in  preference  to,  235. 

postponed  in  distribution  to  brothers  and  sisters,  566. 

by  the  father's  side,  and  grandmother  by  the  mother's  side,  567. 

GREAT-GRANDFATHER  OR  GREAT-GRANDMOTHER. 
•  share  with  uncles  and  aunts,  567. 

GUARANTY. 

executor  not  liable  upon,  for  advances  made  after  testator's  death,  332. 

GUARDIANS  FOR  MINORS. 

surrogates  authorised  to  allow  of,  by  act  of  1802,  4,  675. 

have  power  to  appoint,  remove,  direct  and  control  conduct  of,  settle  their  accounts,* 
Aa,  24. 
to  compel  former  guardian  to  aoooont,  and  to  decree  time  when  person  to 
whom,  and  maimer  in  whidi  bidaaoe  in  hand  shall  be  paid,  25-6. 

57 
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GUAKDIAXS  FOR  VTXORS— «-..V';^i«i 

bare  no  :r  -^-^rr  v>  rexLore  or  aoeepi  the  resgaidac  oC 

in  r^ •.:•*:.  20. 

to  ap^y^lL:  ^nardian  in  place  of  oce  appcaiSed  br  C-^cr:  cf  Cb 
have  ih^'  h^ra<,*  y.wer  pOH5>><ked  f^  ibe  iaic  *^crjn.  of  CLa&setT.  25- 
may  c:./.'in  s  ^f^ii  as  bare  been  cited  to  &u>ir  canae  vLt  iii^j  acr=f:^  aoc 

mov.,<t  2'J.  701. 
hare  power  to  attach  and  ocMnmit,  fcr  not  pajiz^  over 
wari  37-9. 
ezecntion  ri.a7  l-^^^ie  ajrainst,  when  cert'f.cate  of  surrogate  i  decree  for  paj 
agaiii>.r.  fc.«.^i  wiih  e^jintj  clerk.  2&. 

Cf/ri.tc-are  tiU^l  a  lien  upon  laitda  oC  29. 

execution  returned  unsat^ed.  fforro^te  maj  aaagn  bond  cC  30. 
when  2L\>itfj\uX's'X  by  »irrogate,  same  surrogaie  to  Lare  juri^iktioa  of  all 

to,  39. 
Bnrrogato  may  appoint  although  person  appointed  is  his  relatxre.  44. 
cannot  act  a-t  attorney  or  connsel  for  or  against,  in  any  ciTil  actioi 
whfftr:  accounts  be  has  jnhsdiction,  48. 
testamentfiry  named  in  will  to  be  proved,  not  goardian  fi>r  pmpoae  of  jxoof  of 
149,  152. 

See  title  Testameniary  GuardianM. 

if  minor  boir  or  next  of  kin  ba.s  no  general  guardian,  snrrogate  to  appoint 
dian  to  take  care  of  interests  of  such  minors  on  proof  of  will.  149,  152. 

See  title  Special  Guardiarts. 
appointment  of  guardians  for  minors  interested  on  final  aettlement  of  accoantB  of  exee- 

utors  or  administrators,  50G-7. 
appointment  of  guardians  for  minors  interested  on  proceedings  to  mortgage, 
sell  real  estate,  593  to  595. 

See  title  Special  Guardians. 
appointment  of  guardians  for  minor  legatees  on  proceedings  by  allegationa  to 
probate  of  a  will,  639,  641. 

See  title  Special  Guardiarn. 

where  \)Qr^m  entitled  to  administration  is  a  minor,  administration  to  go  to  bis 

dian,  229-30,  245. 
where  appointment  of,  as  guardian,  invalid,  subsequent  appointment  as  administiator 

erroneous,  245,  686. 
three  kindi?  at  common  law,  description  of)  671-2. 

proceedings  before  surrogate  for  the  appointment  of  general  guardian,  for  minor  orv 
fourteen  years,  673  to  679. 
for  minor  under  fourteen  years,  673  to  678. 
general  guardian, 

when  entitled  to  receive  legacy  of  minor,  438,  460-1. 

See  title  Payment  of  Legacies, 

when  entitled  to  receive  distributive  share  belonging  to  minor,  his  ward,  559,  575. 
to  act  OS  guardian  for  minor,  in  proceedings  to  mortgage,  lease  or  aell  rud 

esUite,  503. 
power  and  authority  of,  683  to  687. 
duties  and  liabilities  of,  687  to  690. , 
of  their  accounts,  690  to  693. 
his  duty  in  respect  to  accounting,  693  to  698 
commissions  to,  691. 

authority  of  surrogate  to  compel  him  to  account,  693. 
proceedings  on  accounting,  693-4. 

accoimting  with  ward,  after  he  has  attained  full  age,  694  to  697. 
removal  of,  by  proceedings  before  surrogates,  698  to  703. 
appointed  on  false  allegations  may  be  removed,  701. 

Half-blood, 

kindred  of,  entitled  to  administration  as  well  as  the  whole,  but  whole  blood  pre- 
ferred, 
entitled  in  distribution  equally  with  those  of  whole  blood,  567,  567-S. 

HEALTH  OFFICKR. 

his  duty  in  regard  to  property  of  a  deceased  person  of  which  the  public  adminifitrator 
in  the  city  of  New  York  is  authorized  to  take  charge  at  Quarantine^  t09. 
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HEIR  AT  LAW.    See  title  Heirs. 

eaonot  require  executor  or  administrator  to  account,  48*7. 
HEIR& 

surrogate  has  not  jurisdiction  to  inquire  into  rights  of,  to  property  in  hands  of  adminis- 
trator, 26. 
names  and  places  of  residence  of,  to  be  ascertained  on  application  to  pro^e  will  of  real 

estate,  149,  151. 
citation  to  prove  will  of  real  estate  to  be  directed  to,  and  served  upon,  149,  151,  153 

tolSt. 
as  between  heirs  and  executor,  what  to  be  deemed  fixtures,  270,  272. 

See  titles  Fixtures.    Inventory, 
judgment  against,  bar  to  suit  against  executor  or  administrator,  350. 
minor,  proceedings  to  appoint  special  guardian  for,  on  application  to  mortgage,  lease, 

or  sell  real  estate  for  payment  of  debts,  593-4,  624. 
in  proceedmgs  to  mortgage,  lease,  or  sell  the  real  estate  of  the  deceased  for  the  pay- 
ment of  his  debts,  593  to  595. 
order  to  show  cause  to  be  served  upon,  597. 
what  ho  may  show  on  hearing,  597  to  603. 
may^set  up  statute  of  limitations,  599. 

may* show  that  personal  estate  has  not  been  applied  to  payment  of  debts,  601. 
if  objection  of  a  portion  of,  successful,  entire  claim  rejected,  602. 
to  show  that  money  can  be  raised  by  mortgage  or  lease,  604>5. 
where  proceeds  of  sale  sufficient  to  pay  debts,  heirs  exonerated,  615. 
whea  entitled  to  surplus,  621. 

HUSBAND  AND  WIFE. 

HUSBAND, 

consent  of,  in  writing,  necessary  to  entitle  wife  to  letters  testamentary,  214,  216. 

giving  such  consent,  responsible  for  her  acts  jointly  with  her,  214,  216. 
marriage  after  grant  of  letters  to  executrix,  consent  not  necessary,  216. 
power  of  husband  of  married  woman,  executrix,  substantially  that  of  executor,  216. 
where  married  woman  executrix  and  husband  partner  of  testator,  husband  bound  to 

render  co-partnership  account,  2 1 6. 
his  right  to  be  his  wife's  administrator,  229-30,  236-7. 

act  for  the  more  effectual  protection  of  the  property  of  married  women,  does  not 
repeal  or  affect  his  right  to  administration  of  her  property,  where  she  dies  intes- 
tate, 236-7. 
where  wife  entitled  to  administration,  letters  to  be  granted  to  husband  in  her  right,  230. 
liability  of  husband  or  his  executor  for  debts  of  wife,  229,  330-31. 
before  marriage,  330. 
during  marriage,  331. 
must  be  joined  as  defendant  where  wife  sued  as  executrix,  361. 
his  liabiUty  for  devastavit  of  wife,  executrix,  214,  216,  525. 

See  title  DevaatavU. 

absolutely  entilied  to  personal  property  of  wife  dying  intestate,  568-9,  673  to  575. 
notwithstanding  act  for  the  more  effectual  protection  of  the  property  of  married 
women,  573-4. 
where  administration  granted  to  any  person  other  than  her  husband,  surplus  goes  to 
him,  559,  574. 

wiFB.    See  title  Widow. 
§apaciiy  of  wife  to  make  a  vnllj  62  to  64. 
formerly  could  not  devise  lands,  54,  62. 
previous  to  Revised  Statutes,  could  bequeath  personal  property  with  her  husband^s 

consent,  63. 
under  Revised  Statutes,  prohibited  from  making  will  of  personal  property,  54,  62. 
might  make  will  under  a  power,  62,  note  (c). 
act  for  more  effectual  protection  of  property  of  married  women  repeals  restrictions  upon 

power  of,  to  make  wills,  63-4. 
removes  personal  disability,  and  power  given  to  devise  probably  not  limited  to 
subsequently  acquired  property,  64. 
operatiop  or  effect  of  will  not  to  be  considered  on  the  probate,  64. 
will  of,  whether  revoked  by  subsequent  marriage,  138. 
competent  to  serve  as  executrix,  214,  216. 

not  entitled  to  letters  testamentary,  unless  husband  consent  in  writing,  214,  216. 
consent  not  necessary,  where  marriage  after  grant  of  letters  to  executrix,  216. 
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HUSBAND  AND  WIFE— «jn<intt«f. 
capacity  of  Moift  to  make  a  wiU — continued, 
dying:  intestate,  admimstration  of  her  gooils,  &c.,  belongs  to  her  husband,  22d-^0,  236-7, 
•    330-31. 
not  entitled  to  admmistration,  230. 

where  entitled  to  administration,  letters  to  be  granted  to  her  husband  in  her  right, 
230. 
separate  estate  of,  in  the  hands  of  her  personal  representatiyes,  liable  for  her  debts  be- 
fore marriage,  331.  f 
she  cannot  bo  sued  as  executrix  without  her  husband,  361. 
may  bo  legatee  of  her  husband,  400-iOl. 
who  entitled  as  legatee  under  description  of,  414. 
formerly,  legacy  to,  must  be  paid  to  her  husband,  462. 

her  equity  for  a  support,  473. 
now  entitled  to  receive  legacy,  463. 

whore  legacy  took  eftect  prerious  to  act  for  the  protection  of  property  of  mazned 
women,  463. 
her  husband's  liability  for  her  deyastavits,  525. 
her  right  as  to  gpiardianship  of  her  children,  674. 

Idiots, 

cannot  devise  real  estate,  54. 

definition  of  idiotcy,  54. 

Supreme  Court  to  have  the  care  and  custody  of,  54. 

those  who  have  a  glimmering  of  reason  not,  54. 

people  of  mean  understanding  may  make  a  will,  55. 

mind  and  memory  to  understand  situation  and  value  of  property,  and  condition  of  reia- 

tions,  57. 
rule  in  cases  of  lunacy  not  to  be  applied  to,  176. 

ILLEGITIMATE  INTESTATE. 

who  entitled  to  administration  of  the  goods,  &c.,  of,  229. 
who  entitled  to  inherit  personal  property  of,  567,  669. 

IMPROVIDENCE, 

ground  of  exclusion  from  executorship,  214-15. 

administration,  230. 
description  of,  which  shall  exclude,  214-15,  24(V-41. 
gambler  disqualified  by  reason  o^  215,  241. 
INDIANS.    See  title  Seneca  Indians. 

INFAMOUS  CRIME, 

person  convicted  of)  incompetent  to  serve  as  executor,  214-15. 

to  serve  as  administrator,  230. 
INFANT.    See  title  Minors. 

may  not  devise  real  estate,  54. 

male  of  18,  and  female  unmarried  of  16,  may  give  or  bequeath  petsonal  estate,  54^  61. 

formerly  male  of  14  and  female  of  12,  61. 

mode  of  computing  age  for  testamentary  or  other  purposes*  61. 
heir  or  next  of  kin,  special  guardian  to  be  appointed  for,  on  proving  will,  149, 152-3, 156. 
not  competent  to  serve  as  executor,  214. 

administrator,  230. 
legacy  to,  438,  460,  462. 

See  title  Payment  of  Legacies. 
general  rule  that  payment  to  father  or  any  other  person  is  bad,  460. 
of  less  than  $50  to,  may  be  paid  to  father,  438,  460. 

if  of  $50  or  more,  general  guardian  entitled  to  receive  under  direction  of  surrogate,  aod 
on  giving  security,  438,  460-1. 
proceedings  to  obtain  directions  of  surrogate,  460-1. 
guardian  appointed  in  another  State  not  entiUed  to  receive,  461. 
when  surrogate  to  receive  and  invest,  438,  461. 
recovery  of,  by  action  at  law,  439-40,  461-2. 

where  legacy  to  trustee  for  infant,  payment  to  trustee  good,  462.  • 

distributive  share  belonging  to,  439-40,  461-2,  559,  575. 

recovery  of  by  action  at  law,  439-40,  461-2. 
proceedings  as  to  infant  partiei  on  final  settlement  of  accounts  of  executors  and  admin' 
trators,  506-7,  559,  575. 
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INJUNCTION.    Seo  order  enjoining  executor,  adstinistratob  or  guardian. 

surrogate  may  make  order  enjoining  executor,  administrator  or  guardian,  wheneyer  he 
maJkes  citation  requiring  him  to  show  cause,  &c.,  29,  643-4,  'iOl-2. 

INSANITY.    See  titles  Lunatic,     Weakness. 
what  is,  57, 

sanity  presumed  until  contrary  appears,  175. 
partial  insanity,  59. 
delusions,  68. 

eccentric  habits,  belief  in  witchcraft,  &c.,  58. 
oniis  of  proof  on  party  asserting  it,  57,  175. 
will  made  by  person  insane,  58-9. 

does  not  become  valid,  though  testator  recover  his  mind,  57. 
during  lucid  interval,  58,  175-6. 

transfer  in  such  case  of  onus  probandij  58. 
what  is  proof  of  lucid  interval,  58-9. 
act  of  making  rational  will,  59. 
will  not  revoked  by  subsequent  insanity,  58. 
rule  in  respect  to,  not  to  be  applied  to  idiots  and  imbeciles,  176.  ' 
where  executor  or  administrator  has  become  insane,  248. 

INTEREST. 

upon  legacies,  463  to  467« 

on  specific  legacies,  463-4. 
on  general  legacies,  464.  . 

where  no  time  for  payment  is  fixed,  464. 
interest  from  end  of  the  year,  464-5. 
leg^acy  carries  interest  from  a  year  from  the  death,  although  not  payable  until  a 

year  from  grant  of  letters  testamentary,  465. 
on  annuities,  465. 

on  annuities  payable  in  quarterly  payments,  465. 
on  legacies  for  life,  466. 
on  general  legacies  where  time  for  payment  is  fixed,  466. 
legacies  to  children  of  testator,  466. 

where  it  is  the  intention  that  the -legatee  shall  be  maintained  thereout,  406. 
legacy  given  with  interest,  466. 
rate  of  interest,  466. 

to  be  computed  on  principal  of  legacy  only,  466. 
legacy  to  executor  will  not  carry,  466. 
in  what  cases  executor  to  be  charged  with,  in  his  accounts,  529  to  534. 
when  guilty  of  negligence  in  omitting  to  lay  out  money,  529. ' 
not  ordinarily  chargeable  for  a  year  after  grant  of  lettere,  529. 
but  where  he  employs  funds,  must  account  for  interest,  529. 
reason  why  chargeable  with  interest,  529. 
when  computation  of  compound  interest  may  be  resorted  to,  130. 
when  he  mixos  trust  funds  with  his  own  private  money,  531-2. 
receipt  for  legacy  without  interest  will  not  preclude  claim  for,  533. 
at  what  rate  interest  to  be  charged,  533. 
allowance  of,  to  executor,  for  money  advanced  by  him,  534. 
charge  of,  viewed  with  caution,  534. 

INTENTORY, 

first  duty  of  executor,  administrator  or  special  administrator  to  make,  2G7. 
ancient  eoclesiastical  law  respecting,  267. 

to  be  made  by  executor  or  administrator  with  the  aid  of  appraisers,  268. 
two  appraisers  to  bo  appointed  by  surrogate,  268. 
how  appointed,  268. 

Soe  title  Appraisers, 

notice  of  appraisement,  268-9. 

on  whom  to  bo  served  and  how  posted,  268-9. 
oath  of  appraisers,  268. 
manner  of  taking,  269  to  278. 
property  to  be  deemed  assets  and  to  be  included  in,  269-70,  272-3. 

See  title  Assets. 
leases,  270. 
interest  in  a  term  of  years,  270. 

in  a  term  of  one  year,  and  for  an  indefinite  period  thereafter,  273. 
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interest  in  lands  devised  to  pay  debtSi  2*70. 

pew  in  a  church,  273. 
things  annexed  to  freehold  for  purpose  of  trade  or  manufactore,  and  not  fixed  ia  will 
so  aa  to  be  essential  to  support,  270,  272-3. 

See  title  Fixtures.  , 

rights  of  heir  to  machinery,  272-3. 
pump  and  pipe,  balances  and  scales,  273. 
crops  growing,  270. 

grass  growing  and  fruit  not  gathere^  not  assets,  273. 

produce  raised  annually,  except  grass  growing  and  fruit  not  gathered,  270,  273. 
rent  reserved  accrued  at  death,  270. 
debts  and  evidences  of  debts,  money  and  stocks^  270,  277. 

particulars  of  securities,  271,  277. 
goods,  wares,  merchandise,  cattle,  kc,  and  other  property  not  expressly  excepted,  2i0. 
surplus  on  sale  on  foreclosure  of  mortgage  in  the  Ufetime  of  decedent,  277. 
interest  of  deceased  in  partnership,  277. 

surplus  after  payment  of  debts  of  firm  only  assets,  277-8. 
all  personal  property  without  reference  to  situation  or  destination,  378. 
parcels  sealed  up,  278,  468. 

all  personal  property  deceased  died  possessed  of,  not  subsequent  profits  of  busineea,  278. 
nor  property  in  another  state  or  country,  278. 

but  if  such  property  afterward  come  into  executor's  hands,  further  inveDtoiy 
to  be  filed,  278. 
debt  due  deceased  by  executor,  271,  278,  433—4. 
debt  discharged  or  bequeathed  by  will,  271,  433. 
how  fir  evidence  for  or  against  executor  or  administrator,  287,  350. 
property  exempt  from  appraisement  for  the  benefit  of  widow,  or  widow  and  minor 

children,  270  to  273,  277. 
fipinninp:  wheels,  stove,  &c.,  270. 
family  bible,  pictures,  school  books,  &a,  270. 
sheep,  cow,  swine,  Ac,  270. 

wearing  apparel,  widow's  clothes  and  her  ornaments,  table,  chairs,  crockery,  &c,  270. 
necessary  household  furniture,  provisions  or  other  personal  property  in  the  diacretioinof 
the  appraisers,  to  the  value  of  not  exceeding  $150,  to  be  set  apart  for  use  of  widow, 
&c.,  iu  addition  to  articles  enumerated,  270-71,  273  to  277. 
to  bo  carefully  described  so  that  articles  may  be  easily  identified.  273. 
exemption  applies  to  estate  of  non-resident  or  foreign  decedent,  275. 
discretion  of  appraisers  as  to  the  additional  articles  not  exceeding  $150,  applies  only  t» 

a  selection  of  the  articles,  not  to  the  amount,  273,  27G-7. 
may  set  apart  a  portion  in  furniture  or  other  articles,  and  a  portion  in  money,  273-4. 
executor  or  administrator  entitled  to  take  exempt  property  into  his  possession  in  order 

that  he  may  inventory  it  276. 
disposition  of  exempt  property,  270-1,  275-6. 
omission  to  *sct  apart  articles  as  exempt,  276-7. 

whore  nppraiHors  set  apart  additional  articles  exceeding  in  value  $150,  276-7. 
compensation  of  appraisers,  268,  279. 
oath  to,  279. 

duplicalo  to  be  made,  278-9. 

to  be  returned  within  three  months  from  date  of  letters,  279-80. 
time  to  return  may  be  extended  four  months  by  surrogate,  280. 
of  prticoedinsrs  to  compel  executor  or  administrator  to  return  an  inventory,  279  to  287. 
8urro;?;Ue  to  is.sue  summons,  280.  282. 

attachmant  for  disobedience  of  the  summons,  280,  283  to  286. 
when  he  may  revoke  letters  of  executor  or  administrator  for  not  returning,  2S0, 
280,  637. 
assign  bond,  280,  286. 
executor  committed  for  not  returning,  when  he  may  be  discharged,  280,  286-7. 
who  may  apply  for  summons,  280-1. 
petition  lor,  281-2. 
return  of  summons,  282-3. 
proceedings  must  be  taken  within  a  reasonable  time,  283-4. 

one  or  more  of  several  executors  or  administrators  omitting  to  return,  delinquent  pro- 
hibited from  interfering  with  admmistratlon,  Ac,  until  he  return,  287. 
of  returning  further  inventories,  287. 
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how  far  evidence  for  or  against  executor  or  administrator,  28*7,  350- 
how  fax  executor  or  administrator  warranted  in  selling  personal  property  at  the  ap- 
praised values  set  down  in  the  inventory,  287. 
to  he  taken  by  executor  of  articles  not  necessarily  consumed  in  using,  bequeathed 
to  legatee  for  life,  452. 

INVESTMENTS  BY  EXECUTORS  AND  ADMINISTRATORS, 
good,  although  without  decree,  where  upon  real  security,  521. 
where  upon  personal  security,  executor  personally  liable  for  loss,  521-2. 
mortgages  on  real  estate  or  stocks  of  this  state  or  of  the  United  States,  or  under  rules 

of  Supreme  Court,  loans  to  New  York  Life  Insurance  and  Trust  Company,  the  only 

safe  investments,  521. 
where  will  directs  fund  to  be  laid  out  in  personal  or  real  securities,  622. 
in  loans  on  real  estate,  mortgage  must  be  to  more  than  from  half  to  two-thirds  value  of 

property  mortgaged,  522.  , 

Jefferson— county  of, 

local  officer  to  be  elected  in,  to  discharge  duties  of  county  judge  and  surrogate,  13. 
time  of  election  and  term  of  office  o^  13. 

when  to  be  designated  special  county  judge  and  when  special  surrogate,  17. 
to  possess  powers  of,  and  to  continue  proceediugs  commenced  before  county 

judge,  n. 
to  be  allowed  compensation  by  board  of  supervisors,  19,  40. 
to  discharge  duties  of  county  judge  and  surrogate  in  case  of  vacancy,  39. 
fees  o^  to  be  paid  over  to  county  treasurer,  41. 

JUDGMENT, 

obtained  by  deceased  in  his  lifetime,  299  to  301. 
•  enforcement  of,  299  to  301. 
writ  oi  scire  facias^  299. 

abolished  by  Code,  300. 
action  under  the  Code,  300-1. 
agunst  the  deceased  in  his  Ufetimc,  312,  315  to  318. 
entitled  to  preference  in  pa^Tnent  of  debts,  312,  315. 

where  record  of  judgment  docketed  within  a  year  after  his  death,  312,  340. 
where  death  after  judgment,  but  before  execution,  340-1. 
could,  under  Revised  Statutes,  be  received  by  scire  facias^  341. 
remedy  upon,  under  the  Code,  341-2. 

provisions  of  Code  supersede  remedy  hy.  scire  facias,  342. 
proceedings  under  Code  to  enforce  judgment,  342-3. 

must  be  taken  within  a  year  after  appointment  of  executor  or  administra- 
tor, 343. 
not  an  action,  343. 

execution  upon  such  proceedings  to  be  regulated  by  provisions  of  Revised 
Statutes,  343-4. 
proceeding  to  enforce  under  the  act  of  April  10,  L850,  "  to  provide  for  the  enforce- 
ment of  judgment  liens,"  &c.,  342,  344. 
judgment  creditor  need  not  wait  for  letters  testamentary  or  of  administration,  344. 
appUcation  on  affidavit,  344. 
order,  344. 
claim  upon,  must  be  presented  to  the  executor  or  administrator  under  the  notice  for  the 

exliibition  of  claims,  317,  392-3. 
against  executor  or  administrator,  349,  367  to  379. 
where  there  are  several  executors  defendants,  349. 
judgment,  how  i^ntlered,  342. 

no  evidence  of  admission  of  assets  against  one  not  served'  349. 
judgment  for  set-ofif  in  suit  by  executor  or  administrator,  366-7. 
effect  of,  366. 
of  enfmxing  jiplgment  against  executor  or  administrator  after  trial  at  law  upon  the  merits^ 

367  to  371.     See  title  Executors  and  Administrators. 
of  enforcing  judgment  against  executor  or  administrator  obtained  otherwise  than  after 

trial  upon  the  merits,  371  to  379.     See  title  Exfcutors  and  Administrators, 
against  executor  does  not  bind  real  estate  of  deceased,  586-7. 

effect  of,  as  evidence  in  proceedings  to  mortgage,  lease  or  sell  real  estate  for  pay- 
ment of  debts,  699« 
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JURISDICTION, 

when  acquired  by  Surrogate's  Court,  same  exdnsiTe  of  all  ofter  sanogates^  39. 
when  guardian  appointed,  same  surrogate  has  jurisdiction  of  all  matters  in 

to,  39. 
surrogate  who  issues  letters  teetamentaiy  or  of  administretion  has  jqriadiction  of  all 

matters  relating  to  same  estate,  267. 
what  surrogate  has  to  take  proof  of  will,  147. 

See  title  WiUs.     Proving  WiOs.    Surrogate's  Court 
of  surrogate  as  to  proof  of  wills  of  non-inhabitants,  147,  192-3. 
as  to  administration,  situs  of  personal  property  regulates,  194. 
of  Supreme  Court,  to  take  proof  of  wills  in  certain  cases,  195. 
to  issue  letters  testamentaiy  or  of  administration  with  the  will  annexed,  and  orer  ex* 

ecutors  or  administrators,  belongs  to  surrogate  taking  jvoof  of  will  of  personal  prop- 
erty, 212. 
to  grant  letters  of  administration,  227. 
of  surrogate  to  grant  administration  of  goods,  &e^  of  intestate  non-inhabitant,  227. 

in  cases  not  provided  for  by  statute,  228. 
of  the  laws  of  this  state  respecting  administration,  does  not  extend  to  priTate  propeify 

of  Seneca  ludians,  228. 
of  surrogate  to  try  validity  of  alleged  claim  against  the  deceased,  in  proceedings  bdoro 

him,  against  any  executor  or  administrator,  to  compel  payment  of  the  daim,  3T7, 

552  to  554. 
to  settle  and  determine  questions  concerning  any  debt,  &c.,  on  final  setUemeot  of 
the  accounts  of  an  executor  or  administrator,  485,  543  to  654. 
of  surrogate  with  respect  to  title  to  property  acquired  by  coUector  before  appaot- 

ment,  5^. 
of  courts  of  equity  with  respect  to  accounts  of  executors  and  administrators,  583  to  585. 

JURY, 

question  of  fact  arising  in  proceedings  before  surrogate  for  the  mortgage^ -letse  or  siJe 
of  real  estate  for  the  payment  of  debts,  to  be  tried  by,  602. 
JUSTICES  OF  THE  PEACE, 

have  not  cognizance  of  actions  against  executors  and  administrators,  351. 
nor  District  Courts  of  the  city  of  New  York,  351. 
nor  Marine  Court,  351. 

liBpsed  Ic^acieis  421  to  429. 

lapse  hy^  death  of  legatee  be/ore  testator-s,  421. 

general  rule  of  lapse,  unless  legatee  survives  testator,  421-2. 
where  legacy  is  given  to  the  legatee  and  his  executors,  Ac,  422. 
payable  at  the  end  of  a  year  afler  testator's  death,  422. 
no  lapse  by'deatli  of  legatee  in  trust,  422. 
rule  controlled  by  manifest  intention,  432. 
where  there  is  a  gift  over,  422, 
legacy  to  a  man  or  his  personal  representatives,  423. 
legacies  given  to  joint  tenants,  423. 
tenants  in  common,  423. 
in  a  class,  423. 
by  statute,  legacy  to  a  child  or  other  descendant  of  the  testator  does  not  lapse^  433-4 
statute  extendi  only  to  lineal  descendants,  424. 
legacy  to  a  sister^s  child  not  saved  by  the  statute,  424. 
lapse  by  death  of  legatee  after  testator's,  424-6. 
when  no  period  of  payment  is  specified,  424. 

if  legatee  die  within  a  year  from  the  granting  of  the  letters  testamentixy,  do 
lapse,  424. 
when  a  future  time  for  payment  is  specified,  424-5. 
legacy  vested  or  contingent,  424-5. 

rule  I,  when  the  bequest  is  immediate,  and  payment  alone  pos^ned 
vested,  424-5. 
legacy  "  to  6«  paW  at  twenty-one,  425. 
rule  2,  a  legacy  given  "  at,"  "  if,"  "  when,"  "  in  case  o?"  '*  prbvided''  tb« 
legatee  attains  twenty-one,  contingent,  425. 
lapse  of  legacies  payable  out  of  real  estate,  425-6. 

where  legacy  made  up  partly  of  personal  estate  and  partly  of  money  chaiged  on  isnd, 
425. 
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when  residuary  legatee  entitled  to,  426. 
LEASES, 

collection  of  rent  due  upon  by  executors  and  administrators,  291-2. 

executor  or  administrator  may  recover  proportion  of  rent  due  from  lessee  of  tenant  for 

life,  at  death  of  tenant  for  life,  291. 
surrogate  may  give  preference  to  payment  of  rent  due  or  accrmng  upon,  312,  318,  547. 
liability  of  executor  or  administrator  for  rent  due  upon,  or  upon  covenants  in,  325,  326. 
LEGACY.     See  tiUes  Bequest    Legatee, 

surrogate  has  power  to  enforce  pajrment  of,  24. 

has  power  to  'enforce  payment  of,  by  attachment,  28,  37-8. 
power  of  bequeathing  coeval  with  first  rudiments  of  English  law,  49. 

See  title  Bequests. 
who  may  bequeath  personal  property,  54. 

See  title  WiUs  of  Personal  Property, 
to  subscribing  witness  void,  in  case  will  cannot  be  proved  without  bis  testimony,  119, 
162  to  164,  172,399,400. 
share  of  the  estate  saved  to  him,  to  which  he  would  be  entitled  if  will  not  proved, 
119,  399. 
executor  cannot  pay  nor  advance  on  account  of,  before  grant  of  letters  testamentary,  264. 
specific,  pledged  or  charged  by  testator,  legatee  entitled  to  have  it  exonerated,  330. 
action  for  work  done  in  expectation  of|  331-2. 
definition  of,  396. 
to  charitable  uses,  401  to  404. 

See  title  Gharitable  Uaes.^ 
construction  of;  404  to  411. 

See  title  Construdion. 
modes  of;  description  of  legatee,  411  to  415. 

See  title  Legatee, 
who  are  entitled  under  description  of— 1.  "  children ;"  2.  "grand  children;"  8.  "wife;" 

4.  "nephews  and  nieces,"  411  to  415. 
mistakes  in  the  names  or  description  of  legatees,  415  to  418. 
specific  legacies,  418  to  421. 

Sco  title  Specific  Legacies, 
payment  or  delivery  of,  467-8. 
of  the  description  of  the  things  bequeathed,  421. 
vested  or  contingent,  421  to  429. 

See  title  Lapsed  Legacies, 
legacies  lapsed  by  the  death  of  the  legatee  afler  the  death  of  the  testator,  424. 

See  title  Lapsed  Legacies, 
lapse  of  legacies  payable  out  of  the  real  estate,  425^. 
payable  mfuiuro,  424. 
legacies  on  condition,  426  to  429. 

See  title  Conditional  Legacies. 
to  executors,  whether  they  can  take  without  accepting  the  office,  427-8. 
where  legacy  given  in  express  terms  for  care  and  trouble,  428-9. 
cumulative  legacies,  429-30. 

See  title  CumviaUve  Legacies, 
satisfaction  of  debts  by  legacies,  430-1. 

See  title  Satisfaction. 
release  of  debt?,  &c.,  by  legacies,  431  to  433. 
legacy  by  a  creditor  to  his  debtor,  431. 

evidence  expressive  of  intention  to  release  required,  431-2. 
recital  binds  legatee,  432. 
executor  may  retain  legacy  to  satisfy  debt,  432. 
debt  to  be  deducted  from  legacy,  432. 
debt  released  or  discharged  to  be  included  in  inventory,  271,  278,  433. 
duo  from  executor  to  deceased,  not  discharged,  271.  278,  433. 
to  bo  inventoried,  271,  278,  433. 
ademption  of,  434  to  436. 

Sec  title  Ademption, 
payment  of;  436  to  468. 

See  title  Payment  of  Legacies, 
abatement  of;  438,  443,  445. 

See  ^tle  AbatemeTd, 
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to  widow  in  lieu  of  dower,  oontribntioii  firom,  to  make  op  shaie  of  post-tesVameaUuy 

chUd,444. 
assent  to,  by  executor,  445  to  447. 

See  title  Assent 
at  what  time  legacies  are  to  be  paid,  447  to  450. 
bequests  for  life,  remaicder  over,  450  to  453. 
compelling  payment  of  in  Surrogate's  Courts,  453  to  460. 
to  whom  legacies  are  to  be  paid,  460  to  463. 
interest  upon,  463  to  467. 

See  title  Interest 
payment  or  delivery  of  specific  legacies,  467-8. 
doctrine  of  election  as  to  legacies,  468  to  473. 
refunding  o(  473-^ 

See  title  Refunding. 

under  Revised  Statutes,  case  can  hardly  arise  for  refuoding  legacy  to  execator,  473. 
when  legatee  liable  to  refund  to  creditor,  474. 
liability  of  co-legatees,  474. 

to  refund  to  make  up  deficiency  of  another  l^atee,  474. 
for  life^  remainder  over,  450  to  453. 

See  title  Tenant  for  Life. 
residuum,  474  to  480. 

See  title  Residue. 
not  chargeable  with  commissions,  536-7. 

commissions  not  chargeable  upon  legacy  to  executor  in  trust,  537. 
to  executor  as  compensation  for  his  services,  539. 
election  of  executor  to  take,  instead  of  commissions,  483,  539. 
under  will  of  person  domiciled  abroad,  571. 

LEGATEE.    See  title  Legacy. 

when  subscribing  witness  to  will,  legacy  void,  in  case  will  cannot  be  proved  without 

his  testimony,  119,  162  to  164,  399.  400. 
share  of  the  estate  to  which  he  would  be  entitled  if  will  not  proved,  saved  to  him,  1191, 

399. 
writing  will,  122-3. 

may  apply  to  surrogate  to  have  will  proved,  149. 
may  file  affidavit  of  intention  to  file  objections,  and  objections  against  grant  of  letten 

testamentary  to  person  named  as  executor,  216-17. 
may  compel  person  named  as  executor,  neglecting  to  qualify  for  thirty  days  after  proof 

of  will,  to  qualify  or  bo  deemed  to  have  renounced,  220  to  222. 
or  other  person  interested  in  estate  desiring  to  realize  legacy  or  interest,  where  execu- 
tor declines  to  act,  must  prove  will,  and  then  take  proceedings  to  compel  executor  to 

qualify  or  be  deemed  to  have  renounced,  221-2. 
residing  in  the  county,  entitled  to  notice  of  appraisement,  268. 
who  is  capable  of  being,  399,  400. 
subscribing  witness  to  will,  where  will  can  be  proved  without  his  testimony,  and  next 

of  kin  do  not  contest  will,  nor  require  that  he  shall  bo  examined,  may  be  a  legatee, 

119,  162  to  164,  399,  400. 
alien  friend,  400. 
wife  of  testator,  400. 

MODE  OF  DESCRIPTION  OF,  411  tO  415. 

who  entitled  under  description  of  "  children,"  411  to  413. 

"  children"  in  a  class,  411. 

child  in  ventre  sa  mere,  when  it  will  include  natural  children,  411-12. 

grandchildren  not  included,  412. 

natural  children,  412-13. 

"grandchildren,"  413. 

grandchild  by  marriage,  414. 

who  entitled  under  that  of  '*  wife^"  414. 

"nephews  and  nieces,"  414-15. 

MISTAKES  IN  NAMES  OR  DESCRIPTIONS  OF  LEGATEES,  415  tO  418. 

rectified  by  coijtext,  415. 

error  in  description  obviated  by  certainty  in  the  name,  415-16. 
rectified  by  parol  evidence,  416. 
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LEGATEE— continued. 
8PECIIT0 — See  title  Specific  Legacy, 
when  entitled  to  increase  of  legacy,  463-4. 

indigent,  when  and  how  he  may  proceed  to  obtain  payment  of  his  legacy  before  the  ex- 
piration of  the  year,  439,  442-3. 

See  title  Payment  of  Legacies. 
payment  of,  when  there  is  a  deficiency,  436-7,  445. 
residuary,  474  to  480.  See  title  Residuary  Legatee, 

laay  apply  to  surrogate  to  compel  executor  or  administrator  to  account,  481. 
under  will  of  person  dying,  domiciled  abroad,  572. 
LETTERS  OF  ADMINISTRATION, 
surrogate  has  power  to  grant,  24. 
to  record  in  book,  31,  191. 

to  enter  in  book  testimony  taken  in  relation  to  granting  or  revocation  of,  31, 191. 
of  the  goods,  &c.,  of  intestate  residents  of  county  of  surrogate,  227. 
non-inhabitant  djring  in  county  of  surrogate,  leaving  assets  therein,  227. 

dying  out  of  the  state,  leaving  assets  in  the  county  of  surrogate  and  in  no 

other,  227. 
dying  out  of  the  state,  not  leaving  assets  therein,  but  assets  afterwards  come 

into  county  of  surrogate,  227. 
djring  out  of  the  state,  leaving  assets  in  several  counties,  227. 
cases  unprovided  for  by  statute,  228. 
what  shall  constitute  assets  to  give  surrogate  jurisdiction  to  grant,  228. 
loan  of  article  of  little  or  no  value  not  sufficient,  228. 
nor  debts  due  deceased,  228. 
private  property  of  Seneca  Indians  not  vnthin  jurisdiction  of  laws  respecting,  228. 
to  whom  to  be  granted,  229-30. 
persons  to  whom  they  may  not  be  granted,  230,  240  to  242. 

See  title  Administrator. 
of  the  goods,  &c.,  of  non-inhabitants  djring,  leaving  assets  in  this  state,  229,  239-40. 
unless  relative  apply,  administrator  appointed  in  another  state  of  the  United  States, 
has  preference  over  creditors  or  other  persons,  except  public  administrator  in 
the  city  of  New  York,  230,  239-40. 
practice  in  the  office  of  surrogate  of  county  of  New  York,  240. 
proceedings  on  taking  out,  247. 

proof  required  by  surrogate,  242,  245-6. 

petition  to  surrogate  embodying  matters  required  to  be  inquired  into,  243. 
where  married  woman  entitled,  husband  should  join  in,  243. 
must  be  under  oath,  243. 
where  there  are  persons  having  prior  right  to  person  applying,  242,  244-6. 
petition  in  such  case,  243-4. 
citatioB,  244. 
consent  of  person  entitled  to  administration  to  have  another  person  joined  in  the  ad- 
ministration, 230,  244. 
surrogate  cannot  grant  to  a  person  not  entitled  on  the  pctitioti  of  one  entitled,  244. 

persons  having  prior  claiml'must  bo  cited  or  renounce,  244. 
where  minor,  having  no  general  guardian,  has  prior  right  to  person  applying,  245, 
citation,  245. 

special  guardian  on  hearing,  245,  506-7. 
official  bond  of  the  administrator,  242,  246. 
must  be  acknowledged  or  proved,  246. 
one  only  sufficient,  although  there  are  several  administrators,  246. 
form  of,  247. 

with  the  will  annexed,  247  to  250. 

See  title  Leiters  of  Administration  vnth  the  WiU  annexed. 

DE  BONIS  KON, 

where  necessary,  247-8. 

when  solo  administrator,  or  all  of  several  die,  become  lunatic,  Ac,  247-8. 

where  letters  of  administration  revoked,  because  administrator  has  not  filed  inventory, 

248-9,  280,  286. 
special  Icttc^rs  of  administration,  251  to  253. 
what  administrator  may  do  before  grant  of^  253  to  259. 
recovery  of  property  taken  without  authority,  before  grant  of,  256  to  269. 
granted  to  public  administrator  in  the  city  of  New  York  where  property  exceeds  $100, 

711,  713. 
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LETTERS  OF  ADMINISTRATION  WITH  THE  WILL  ANNEXED. 

See  title  AdnUnistraiion  with  the'  WiU  annexed. 
Burrogato,  when  to  issue  on  will  proved  in  Supreme  Court  196. 
jurisdiction  to  issue  belongs  to  surrogate  taking  proof  of  will  of  personal  estate^  213. 
,        when  necessary,  247-8. 

.  when  all  the  executors  named  in  will  renounce,  or,  after  sammcma,  Defect  t3 
qualify,  247-8. 
to  whom  to  be  granted,  347-8. 
effect  ol^  249. 

proceedings  on  obtaining,  249. 
in  the  caf^  of  a  foreign  will,  230. 
form  of,  250. 

rights,  powers  and  duties  of  administrator,  250,  ^6. 
his  authority  over  the  real  estate  of  the  deceased,  634-5. 

See  title  AdminisiraUir  with  the  WiU  annexed. 
where  necessary,  247-8. 

where  letters  testamentary  superseded,  and  no  acting  executor,  348L 
if  sole  executor,  or  all  of  several  executors  die,  become  lunatic  &c,  24.8. 
where  letters  of  executor  .revoked  because  be  has  not  returned  inventcxx,  248, 
280,  286. . 
form  of  letters,  250. 

LETTERS  OP  COLLECTION,  261  to  253. 

See  title  Special  Letters  of  AdmkMraiioiL 

LETTERS  OF  GUARDIANSHIP, 

of  minor  over  the  age  of  fourteen  years,  675-6,  678. 

under  the  age  of  fourteen  years,  676,  678  to  683. 
where  superseded  on  ward  attaining  age  of  fourteen,  696. 

removal  of  guardians,  697  to  700. 

resignation  of  guardians,  702-3. 

LETTERS  OP  SPECIAL  ADMINISTRATION, 
surrogate  to  record  in  book,  31,  191. 
when  to  be  issued,  251. 

when  there  is  delay  in  proving  will  or  granting  administration,  25. 
issuing  in  discretion  of  surrogate,  251. 

where  there  is  an  appeal  staying  proceedings  from  a  decree  admitting  a  will  to  pro- 
bate, 251. 
proceedings  on  issuing,  251-2. 

LETTERS  TESTAMENTARY.    See  title  Executor, 

power  to  grant,  before  Revolution,  resided  in  colonial  governor,  4. 
surrogate  has  power  to  grant,  24. 

cases  in  which  disabled  from  granting,  44. 

to  record  in  book,  31,  191. 

to  reduce  to  writing,  and  enter  in  book,  testimony  taken  in  relation  to  granting  or 
revoking,  31,  191. 

when  to  issue  on  will  proved  in  Supremo  Court,  196-6. 
credentials  of  executor's  authority,  213. 
form  of,  212  to  219. 

jurisdiction  to  issue,  belongs  to  surrogate  taking  proof  of  will  of  personal  property,  212. 
and  probate,  convertible  terms,  212. 
execufbr  not  named  in,  213. 

where  married  woman  entitled  to,  not  to  issue,  unless  with  written  consent  cX.  husband, 
214,  216. 

issued  to  executrix,  afterwards  marrying,  consent  not  necessary,  216. 
where  executors  qualify  at  different  times,  216. 

TIMB  WHEN  THEY  VAT  BE  GRANTED,  OBJEOTIONS  TO  GRANTING  SAICS,  AND  DISPOSmOST  OF 
OBJECTIONS,  216,  219. 

may  bo  granted  at  any  time  after  proof  of  will,  unless  affidavit  of  intention  to  file 
objections  filed,  216-17. 
who  may  file  affidavit  and  objections,  217. 

affidavit  stay  of  proceedings  thirty  days,  unless  objections  sooner  disposed 

of,  217. 
proceedings  on  objections,  217-18. 
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Tna  WHKN  TEST  KAY  BE  GRANTED,   ETO. — eOtUinued, 

if  circumstaDcos  of  person  named  as  execntor,  in  opinion  of  surrogatei 
precarious,  letters  not  to  issue  unless  on  bond  required  of  administra- 
tors, 217-18. 
what  are  precarious  circumstances,  217. 
non-resident  executor  to  give  bond* like  administrator,  219,  226. 
before  issuing,  executor  to  take  oath,  219. 
form  of,  219. 
executor  may  delay  taking,  at  his  pleasure,  220,  note  (Q. 

party  interested  in  estate,  by  proceedings  before  surrogate,  may  compel  him  to 

qualify  or  be  deemed  to  have  renounced,  221-2. 
foreign,  cannot  sue  in  tbis  state,  without  taking  out  letters  here,  224. 
may  collect  bond  held  in  his  own  right,  without  letters  here,  224. 
assignee  of,  of  chose  in  action,  may  sue  on  in  his  own  name,  without  probate, 
where  suit  may  be  brought  on  the  claim  in  name  of  assignee,  224. 
of  wills  of  personal  estate  executed  by  persons  residing  out  of  the  state,  according  to 
laws  where  executed,  195-6,  225. 
in  this  state,  by  non-residents,  196,  225. 
of  will  of  non-inhabitant,  leaving  assets  in  this  state,  225. 
practice  on  granting  probate,  or  letters  testamentary  of  the  wills  of  non-inhabitants,  or 

wills  made  abroad,  225-6. 
executor  of  non-inhabitant,  residing  heje,  may  have,  without  security,  226. 

non-resident  must  give  security,  219,  226. 
what  the  executor  may  do,  before  the  grant  of,  253  to  256. 
what  he  might  do  formerly,  253. 
prohibitory  provision  of  the  Revised  Statutes,  253. 

he  may  defray  funeral  cvpenses,  and  provide  for  storage,  Ac,  of  goods,  253. 
is  not  authorized  to  commence  suits,  253. 
cannot  pay  legacy,  nor  advance  on  account  of  legacy,  254. 
payment  of  a  debt  to  him,  if  he  afterwards  take  probate,  good,  254. 

otherwise,  if  he  refuse,  254 
where  the  deceased  was  a  non-resident,  256.     See  title  Non-iTihdbitarU, 
recovery  of  property  taken  before,  256  to  258. 
where  letters  superseded,  administration  with  will  annexed  to  issue,  248,  280. 
LETTERS  TESTAMENTARY,  OR  OF  ADMINISTRATION, 
surrogate  has  power  to  grant,  20. 
to  record  in  book,  31,  191. 
to  keep  book,  in  which  to  be  entered  testimony  taken  in  relation  to  granting,  or 

revocation  of,  31,  191. 
not  to  take  fees  where  it  appears,  by  oath  of  party  applying  for,  that  personal 

estate  does  not  exceed  in  value  fifty  dollars,  43. 
cannot  grant,  where  he  is  interested- under  will  of  intestate,  of  where  he  is  named 
executor  or  trustee  in  will,  44. 
prohibition  does  not  apply,  imless  objection  taken  by  parties  interested  at 
first  hearing,  44. 
when  issued  by  first  judge,  to  be  recorded  in  surrogate's  books,  46. 
to  reduce  to  writing,  and  enter  in  book,  testimony  taken  in  relation  to  granting 

or  revoking,  191. 
when  to  issue,  on  will  proved  in  the  Supreme  Court,  195-6. 
LIMITATIONS.    See  tiUo  Statute  of  Lxmiiations. 
LIMITATIONS  OP  ACTIONS.    See  title  Statute  of  Limitaiums. 
in  favor  of  estates  of  deceased  persons,  297  to  299. 

where  limitation  not  expired  at  death  of  testator  or  intestate,  action  may  be  com- 
menced within  one  year  thereafter,  297. 
where  action  commenced  within  time  limited,  and  judgment  reversed  on  appeal, 

297. 
where  plaintiff  dies  pending  action,  297. 

mode  of  computing  time  limited  for  commencement  of  actions  by  executors  or  ad- 
ministrators, 297-8. 
pleading  statute  under  the  Code,  298. 

no  exception  to  statute  unless  expressly  mentioned  therein,  298. 
from  what  time  statute  begms  to  run,  298-9. 

when  the  act  which  gives  the  cause  of  action  happens  after  the  death  of  the 
person  to  whom  the  cause  of  action  is  intended  to  be  given,  298-9. 
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against  executorh  and  administratofB.  345  to  348. 

if  time  limited  bj  statnte  has  not  expired  at  death  of  decedent,  an  mdkm  maj  be 
commenced  against  executor  or  administrator,  after  the  expiradon  of  that  tzme, 
and  within  one  year  after  the  isoing  of  letters.  345. 
eig)itcen  montha  after  death  not  to  be  computed,  345. 

whether  this  does  not  give  two  years  and  six  months  to  bring  actaos, 

345-6. 
no  exception  to  statute  can  be  claimed,  unless  expreaaJj  mentSooed  ia 

statute,  345. 
when  cause  of  action  accrued  after  death,  statute  does  not  begin  to  ran 
until  letters  granted,  347. 
limitation  of  six  months  where  executor  or  administrator  adrertiaes  for  daims, 
347,  355,  390  to  392. 
statute  runs  notwithstanding  claim  presented,  347. 
short  bar  applies  only  where  the  demand  has  been  presented  parsoant  to 

notice,  390. 
if  creditor  present  daim  before  time  for  advertising  has  arrired,  Uniitatio& 

does  not  attach,  390-1. 
statute  applies  only  where  claim  disputed  or  rejected,  391. 
what  amounts  to  disputing  or  rejecting  the  claim,  391. 
what  amounts  to  a  refusal  to  refer,  391. 
whether  admission  of  personal  representatives  of  deceased,  or  of  one  of  seTerai,  will 

take  demand  out  of  statute.  34^-8. 
as  respects  creditors,  executor  or  administrator  must  set  up  statute,  348. 
mode  of  pleading  statute  before  the  Code,  364-^. 
rule  for  computing  time,  364-5. 
statute,  one  of  evidence  or  computation,  365. 
defence  of  the  statute  under  the  Code,  364-5. 

in  prcxreedings  before  surrogate  to  compel  payment  of  a  daim,  377. 
Statute  of  Limitations  will  run  against  claim  due  the  executor  bv  the  deceased,  394, 

611. 
heir  has  a  rigTit  to  set  up  statute  in  bar  to  claims  against  the  real  estate,  599,  600. 
LOCAL   OFFICERS   TO   DISCHARGE   THE   DUTIES   OF   COUNTY  JUDGE  AXD 
SURROGATE 
provided  for,  10,  11. 
election  of,  10,  11,  12. 
time  of  election  and  term  of  office  of,  13. 
regulations  respecting  vacancies  in  office  of,  14. 
when  acting  as  surrogates,  to  perform  all  the  duties  and  exercise  the  same  poweiB  and 

jurisdiction  as  are  performed,  possessed  and  exercised  by  surrogates,  16. 
laws  relating  to  surrogates  to  apply,  16. 

have  power  to  take  affidavits  and  proof  or  acknowledgment  of  deeds,  16,  17. 
in  the  counties  of  Orange,  Chautauque,  Cayuga  and  St  Lawrence,  Tioga^  Oneida,  Jef- 
ferson and  Odwego,  when  to  bo  designated  special  county  judges,  and  when  to  be 
designated  special  surrogates,  17. 
filling  the  office  of  surrogate,  possess  the  same  powers  as  a  county  judge  out  of  court,  17. 
to  receive  such  reasonable  compensation  for  their  services  as  board  of  superriaon  may 
deem  proper  to  allow,  19. 
LUNATIC.    See  titles  Jusamty.     Weakness. 
who  is  to  be  considered  as  such.  57. 

onus  of  proof  on  party  as&ortlng  the  lunacy,  57. 
delusions,  58. 

eccentric  habits,  belief  in  witchcraft,  &c.,  58. 
will  made  by,  58-9. 

does  not  become  valid,  if  testatOf  recovers  his  mind,  57. 
during  lucid  interval,  68. 

transfer,  in  such  case,  o^  onus  probandi,  58. 
what  is  sufficient  proof  of  lucid  interval,  58-9. 
act  of  making  rational  will,  59. 
not  revoked  by  subsequent  insanity,  58. 
rule  in  respect  to,  not  to  be  applied  to  cases  of  idiots  and  imbeciles,  176. 

^Ilarine  Court  of  the  city  .of  l¥e%v  X'^ork 

has  not  jurisdiction  of  actions  against  executors  or  administratorSy  351. 
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MARINER, 

while  at  sea  may  make  nuncupative  wUl,  65,  125  to  12*7,  202. 
"while  at  sea,"  cases  coming  within  this  description,  125  to  127. 

commander-in-chief  of  naval  force  at  Jamaica,  but  living  on  shore,  not  a  "mariner 

being  at  sea,"  125. 
seaman  on  shore  on  leave  within  the  description,  125. 
master  of  coaster  at  anchor  within  the  capes  of  the  Delaware,  125-6. 
cook  in  a  foreign  port,  126.       '    * 
purser  on  board  of  man-of-war,  126. 
women  as  well  as  men  employed  on  board  vessel,  mariners,  126. 
right  to  make  nuncupative  will  not  an  unqualified  right,  will  only  tolerated  where  made 
in  extremis  126. 
but  see  note  (<?,)  p.  126. 
circumstances  which  must  attend  the  speaking  of  the  words,  12  T. 
proof  of  nuncupative  will,  202-3. 

See  title  Nuncupative,  WiU. 

MARRIAGE.     See  title  Husband  and  Wife, 
when  to  revoke  a  previous  will,  128  to  ISY. 
law  in  this  particular  at  the  present  time,  13T-8. 

modification  by  the  act  "  for  the  more  effectual  protection  of  the  property  of  married 
women,"  138. 

MARRIED  WOMEN.     See  titles  Husband  and  Wife,     Wife, 
could  not,  under  Revised  Statutes,  devise  real  estate,  54,  62. 

nor  give  or  bequeath  personal  estate,  54,  62. 
might  make  will  under  a  power,  62  note  (c.) 
by  act  for  more  effectual  protection  of  property  of,  empowered  to  make  wills,  63-4. 

personal  disability  removed  and  power  to  devise  probably  not  limited  to  subse- 
quently acquired  property,  64. 
operation  or  effect  of  will  of,  not  to  be  considered  on  the  probate,  64. 
competent  to  serve  as  executors,  214,  216. 
consent  of  husband  to  bo  given,' 214,  216. 

where  married  woman  executrix,  and  husband  partner  of  testator,  husband  bound  to 
render  copartnership  account,  216. 

See  title  Husband  and  Wife, 
letters  of  administration  cannot  be  granted  to,  230. 

where  entitled  to  administer,  letters  to  be  granted  to  her  husband  in  her  right,  230. 
disposition  of  the  personal  property  of  intestate  married  women,  673. 
her  rights  as  to  guardianship  of  her  children,  674. 

See  titles  Administrator.    Husband  and  Wife. 
MEMORY, 

defect  of,  unless  total,  does  not  disable  a  person  from  making  a  will,  60. 

MENTAL  CAPACITY, 

degree  of,  requisite  to  the  due  execution  of  a  will,  65. 

MINOR.    See  title  Guardians  for  Minors. 

heirs  or  next  of  kin,  special  guardian  to  bo  appointed  for  on  proving  will,  149,  153, 

153,  156. 
letters  of  administration  cannot  be  granted  to,  230. 

where  entitled  to  administration,  letters  to  go  to  his  guardian,  229-30,  245. 
proceeding  before  surrogate  on  granting  administration  whero  minor  having  no  general 
guardian,  has  prior  right  to  person  applying,  245,  506. 
citation,  245. 

special  guardian  on  hearing,  245,  506. 
legacy  to,  4H8,  460  to  462. 

See  title  Payment  of  Legacies. 
when  father  entitled  to  receive,  438,  460. 
when  general  guardian  entitled  to  receive,  438,  460-1. 
gfuardian  appointed  in  another  State  not  entitled  to  receive,  461. 
when  surrogate  to  receive  and  invest,  438,  461. 
recovery  of,  by  action  at  law,  439-40,  461-2. 
where  legacy  to  trustee  for  minor,  payment  to  trustee  good,  462. 
distributive  share  belonging  to,  439-40,  461-2,  559,  575. 
recovery  of  by  action  at  law,  439-40,  461-2. 

interested  in  tinal  settlement  of  accounts  of  executor  or  administrator,  appointment 
of  special  guardian  for,  506-7. 
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distributive  shares  belonging  to, 

paying  or  seeming  on  final  settlement  of  accoonts  of  admuustrator,  559,  5t3. 
interested  in  proceedings  to  mortgage,  lease  or  sell  real  estate,  593-4,  624—5. 
notice  of  application  to  appoint  guardian  for,  593,  624r-5. 

where  minor  under  fourteen,  593,  624-5. 

where  minor  has  a  general  guardian,  593. 

order  appointing  special  guardian,  593-4,  625. 
legatees,  appointment  of  guardian  for,  on  proceedings  by  allegations  againat  the  probatd 
.   of  a  will,  639  to  641. 

where  minor  has  a  general  guardian,  64i 
proceedings  before  surrogate  for  the  appointment  of  guardian  of,  when  over  the  age  of 

fourteen  years,  673  to  679. 
under  the  age  of  fourteen  years,  673  to  678. 
power  and  authority  of  general  guardiAn  of)  683  to  687. 
duties  and  liabilities  of  general  guardian  of,  687  to  €90. 

their  accounts,  690,  693. 
'authority  of  surrogates  to  compel  guardians  to  account  and  to  settle  their  aoconote^  24 
693. 

proceedings  on  accounting,  693  to  698. 

MONEY  IN  BANK. 

belonging  to  deceased,  how  collected,  304. 
surrogate's  certificate  to  draw,  304r-5. 

MONOMANIAC. 

when  he  may  make  a  valid  will,  59. 

MORTGAGE. 

sale  on  foreclosure  of,  in  the  life  of  the  mortgagor,  surplus  personal  property,  and  to  be 

included  in  inventory,  277,  569. 
held  by  deceased,  particulars  of,  to  be  stated  in  inventory,  271  to  277. 
if  sale  after  death  of  mortgagor,  surplus  real  estate,  and  goes  to  heirs,  569. 
where  heirs  infants,  surplus  to  be  distributed  as  equitable  assets,  569. 

MOTHER, 

right  of^  to  grant  of  administration  of  goods,  &a,  of  her  son,  234. 
preferred  to  brothers  and  sisters,  234. 
to  distributive  share,  556-7,  566. 

when  brothers  and  sisters  shall  share  with,  234,  556-7,  566. 
advancement  from  to  a  child  shall  not  bo  brought  into  hotchpot,  563. 
rights  of,  as  to  guardianship  of  her  children,  674. 

MUTES, 

how  they  make  acknowledgments  of  wills,  79. 

publication  of  will  by,  83. 

manner  of  executing  will  by,  124. 

See  title  Deaf  and  Dumb. 
MUTUAL  WILL, 

unknown  to  testamentary  law,  53,  127. 

Nephe^vs  and  nieces, 

who  can  take  under  description  of)  in  a  will,  414. 

their  degree  as  next  of  kin,  567. 

they  shsdl  share  in  distribution  with  uncles  and  aunts,  567. 

when  they  shall  take  per  capita^  and  when  per  stirpes^  569. 

NEW  COUNTY, 

jurisdiction  of  surrogate  on  organization  of,  27. 

NEXT  OF  KIN, 

names  and  places  of  residence  of,  to  be  ascertained  on  application  to  prove  will  ofpe^ 
sonal  estate,  149. 
citation  to  prove  will  of  personal  estate,  to  be  directed  to  and  serred  upon,  149, 

150,  153  to  157. 
if  title  disputed,  bound  to  show  right  to  contest  will,  159. 
person  receiving  property  of  deceased  without  authority,  not  liable  to,  211. 
such  person  liable  only  to  executor  or  administrator  when  appointed,  211. 
may  file  affidavit  of  intention  to -file  objections  against  grant  of  letters  testamentsiy  to 
person  named  as  executor,  216  to  219. 
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NEXT  OF  KIN— continued, 

may  compel  person  named  as  executor,  neglecting  to  qualify  for  thirty  days  after  proof 
of  will,  to  qualify  or  be  deemed  to  have  renounced,  220-1. 

See  titles  Legatee.    Executor. 
their  right  to  administration,  229  to  236. 

See  title  Administration, 
who  are  next  of  kin,  236. 
to  be  entitled  to  share  in  distribution,  requisite  to  entitle  to  administration,  230-1  to 

235. 
definition  of  consanguinity  or  kindred,  230-1.  • 

lineal,  231. 
collateral,  231. 
mode  of  calculating  degrees,  231  to  236. 
rights  of  ascendants,  234. 

of  ibe  father,  234. 
of  the  mother,  234. 

grandfather  or  grandmother  preferred  to  uncle  or  aunt,  234. 
children  preferred  to  parents,  234-5. 
brother  preferred  to  grandfather,  236. 
residing  in  the  county  entitled  to  notice  of  appraisement,  268. 
may  apply  to  surrogate  to  compel  executor  or  administrator  to  account,  481. 
their  rights  under  the  Statute  of  Distributions,  556-'7,  562  to  569. 

See  title  Distrilmtion. 
NOK  COMPOS  MENTIS, 
definition  of,  55. 

Imports  not  weakness  of  understanding,  but  total  deprivation  of  reason,  55,  176. 
cannot  make  a  will,  54-5. 

NON-INIIABITANT, 

jurisdiction  of  surrogate  to  take  proof  of  will  of,  24,  14*7,  191  to  201. 

See  titles  Wills.     Of  the  Proving  of  Wills  of  Non-inhabitants. 
proving  wills  of,  in  the  Supreme  Court,  195. 
alien  non-resident  not  entitled  to  letters  testamentary,  214. 
executor  non-resident  to  give  bond  before  entitled  to  letters  testamentary,  219. 
letters  testamentary  of  the  wills  of,  223  to  227. 

See  titles  Letters  Testamentary  and  Executor, 
dying,  leaving  assets  in  this  state,  if  no  relative  apply  for  administration,  person  ap- 
pointed executor  or  administrator,  in  any  other  state  of  United  states,  entitled  to 
administration  or  letters  testamentary,  in  preference  to  creditors  or  any  other  person, 
except  public  administrator  in  the  city  of  New  York,  225. 
jurisdiction  of  surrogate  to  grant  administration  of  goods  of,  dying  intestate,  227. 

See  title  Letters  of  Administration. 
letters  testamentary  of  a  will,  or  of  administration  of  the  goods,  Ac,  of,  granted  by 
tribunal  of  his  domicil,  authorize  executor  or  administrator  here  to  take  charge  of 
property  and  collect  debts  due  here,'  where  debtors  will  pay  without  suit,  156. 
provisions  of  law  relative  to  exemptions  from  appraisement,  apply  to  estates  of,  276. 

DISFOSITIOM  OF  PERSONAL  PBOPERTT  UNDER  THE  WILL  OF  A  PXBSON    DYING    DOmciLED 
ABROAD,  570  to  573. 

will  made  in  place  of  domicil,  to  be  construed  according  to  law  of  domicil,  572. 
estate  of  legatee  under,  572. 
persons  to  take  under,  572. 

DISTRIBUTION  WHERE  THE  DECEASED,  AT  THE  TIME  OF  HIS  DEATH,  WAS  DOMICILED  ABROAD. 

governed  by  law  of  domicil,  570. 

who  entitled  to  take  as  heir  or  distributee,  570. 

what  shall  constitute  domicil,  571. 

NON-RESIDENT.    See  title  Non-inhabitanL 
.  alien  not  entitled  to  letters  testamentary,  214. 
executor  to  give  bond  before  entitled  to  letters  testamentary,  219. 

NOTICE, 

of  appraisement,  268. 

See  title  Inventory. 
to  claimants  to  exhibit  their  claims  to  executors  or  administrators,  354,  379  to  394. 
See  ti  tics  Executors  and  Administrators,    Advertising  for  Claims, 

NTJNCUPATIVB  WILL,  65,  126  to  127,  302. 
definition  of^  124. 

58 
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NUNCUPATIVE 

rettrictioDfl  od,  by  the  Statute  of  Fraode,  134. 

bj  Revised  Statutes,  can  be  made  only  by  soldier  while  ia 

mariner  at  sea,  65,  125  to  127. 

See  titles  "  Jtfbrmer."    "  SoUkrJ' 
oonstrnction  of  the  statate,  126  te  127. 
can  be  made  onlj  in  exbremis,  126,  but  see  note  {d^  p^  13€l 
proof  of,  126-7,  202-3.^ 
may  be  made  bj  interrogatories,  127. 
testimony  taken  Id  relation  to  proof  of,  to  be  reduced  to  writiog  bj 

tered  in  book,  191. 
proring  ot,  202-3. 
preliminary  proceedings,  202. 
petition,  203. 
citation,  203. 

one  witness  sufficient  to  establish,  203. 
will  embodied  in  his  testimony,  203. 

probate  of,  will  contain  will  as  made  up  from  his  statements,  203. 
will  in  writing,  defectively  execated,  may  be  good  as  a  mmcgpatiYe  wiD,  103. 

Oatii, 

of  office  to  be  taken  by  sorrogate,  23. 

executors  to  take,  before  grant  of  letters  testamentary,  219. 

by  whom,  and  when  oath  may  be  administered,  219. 
of  administrator,  247. 

of  administrator  with  the  will  annexed,  251. 
of  special  administrator  or  collector,  252. 
.  of  appraisers,  268-9,  272. 
to  be  made  by  executor,  or  administrator  to  inventory,  278^. 
of  executors  or  administrators  to  accounts,  496,  509. 

OATHa 

surrogate  may  administer,  to  witnesses,  29. 

OBJBcrrioNS, 

against  granting  letters  testamentary  of  the  ffiing  of^  and  proceedings  thereon,  Sl€-lt. 
to  account  of  executor  or  administrator,  511-12. 

OBJECTIONS  TO  ACCOUNTS,  511-12. 

See  title  Charges. 

OLD  AGE, 

does  not  preclude  a  man  from  making  a  will,  61. 
in  what  case  it  does,  60. 

ONEIDA— COUNTY  QF, 

local  officer  to  be  elected  in,  to  discharge  duties  of  county  judge  and  surrogate,  13. 
time  of  election  and  term  of  office  of,  13. 

when  to  be  de«gnated  special  county  judge,  and  when  special  surrogate,  17. 
to  possess  powers  ol^  and  to  continue  proceedings  commenced  before  coun^  judge, 

17. 
to  be  allowed  oompensation  by  board  of  supervisors,  19,  40. 
to  discharge  duties  of  county  judge  and  surrogate,  in  case  of  vacancy,  39. 
fees  of,  to  be  paid  over  to  county  treasurer,  41. 

OBANGE— COUNTY  OF, 

local  officer  to  be  elected  in,  to  discharge  duties  of  county  judge  and  surrogate^  13. 
time  of  election  and  term  of  office  of,  13. 

when  to  be  designated  special  county  judge,  and  when  special  surrogate,  IT. 
to  possess  powers  of)  and  to  continue  proceedings  commenced  before  count 

17. 

to  be  allowed  compensation  by  board  of  supervisors,  19,  40. 
to  discharge  duties  of  county  judge  and  surrogate  in  case  of  vacancy,  39. 
fees  o(  to  be  paid  over  to  county  treasurerer,  41. 

OBDER, 

appointing  appraisers,  268. 

for  advance  where  legacy  necessary  to  support  of  legatee,  443. 

for  enforcement  of  judgment  against  deceased  under  the  act  of  April  10, 1860^  '^to  pro- 
vide for  the  enforcement  of  judgment  liens,"  &c.,  344. 
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ORDER  ENJOINING  EXECUTOR,  ADMINISTRATOR,  OR  GftTARDIAN. 

sorrogate  may  make,  wherever  he  issues  citation  tol^sxecutor,  &c.,  reqairing  him  to 
show  cause  why  he  should  not  be  removed  from  office,  29,  643-4,  701. 
proceedings  to  obtain,  643-4,  701-2. 

ORDERS  AND  DECREES  OF  SURROGATES. 

surrogate,  by  virtue  of  his  incidental  and  constructive  authority,  has  power  to  set 
aside  order  for  irregularitj,  5-6. 
to  open  a  decree  taken  by  default,  6. 
to  enter  order  nunc  pro  iunc^  6. 
in  pleading,  formerly,  jurisdiction  should  be  shown  affirmativelj,  7. 

provisions  of  Code  in  respect  to,  7,  8. 
in  relation  to  sales,  ftc.,  of  reid  estate,  8. 
in  matters  within  their  jurisdiction,  conclusive,  8. 
how  they  may  be  proved,  9. 
.  and  process,  surrogate  has  authority  to  enforce  by  attachment,  27-8. 

this  authority  extends  to  orders  and  decrees  for  payment  of  money,  28,  37. 
surrogate  may  make  order  enjoining  executor,  administrator,  or  guardian,  whenever  he 
issues  citation,  requiring  him  to  show  cause  why  he  should  not  be  removed  from 
office,  29,  643-4,  701. 

See  Order  enjoining  Executor,  Administraior,  or  Guardian. 
for  payment  of  money,  certificate  of,  filed  with  county  clerk,  becomes  a  lien  upon  land, 

and  execution  may  issue  thereon,  30,  678  to  581. 
surrogate  to  enter  in  minutes,  31. 
when  appealed  from,  appeal  suspends  proceedings  on,  739. 

OSWEGO— COUNTY  OF, 

^      local  officer  to  be  elected  in,  to  discharge  duties  of  county  judge  and  surrogate,  13. 

time  of  election,  and  term  of  office  o^  13. 

when  to  be  designated  special  county  judge,  and  when  special  surrogate,  17. 

to  possess  powers  of,  and  to  continue  proceedings  conmienced  before  county  judge^  17. 

to  be  allowed  oompensation  by  board  of  supervisors,  19,  40.  « 

to  discharge  duties  of  county  judge  and  surrogate  in  case  of  vacancy,  39. 
t       fees  0^  to  be  paid  over  to  county  treasurer,  41. 

OTSEGO-'COUNTY  OF, 

^     clerk  hire  of  surrogate  to  be  limited  to  $300,  22. 

Papers, 

unattested,  referred  to  by  will,  118. 

PAROL  EVIDENCE, 

when  admitted  to  explain  intention  of  testator,  on  question  of  revocation  of  a  will,  132. 
in  regard  to  undue  insertions  or  omissions,  184. 

PARTIES, 

to  petition  for  6rder  to  account,  489. 

examination  of^  in  proceedings  in  the  Surrogates'  Courts,  9. 

on  proving  wills,  162. 

on  accounting  of  executor  or  administrator,  51 5. 

PARTNERS. 

survivorship  as  to  their  joint  property,  260. 

interest  of  deceased  partner  in  stock  of  the  firm  to  be  included  in  inventory,  277. 

surplus  only,  after  payment  of  debts  of  firm,  assets,  277-8. 

qufidified  statement  as  to  inventory  only  can  be  made,  278. 

where  one  dies,  actions  on  contracts  in  fkvor  of  the  firm  must  be  brought  in  the  name 

of  the  survivor  or  survivors,  302.  ' 
partnership  continues  for  certain  purposes,  302. 
representatives  of  deceased  partner  cannot  take  closing  up  of  the  affidrs  of  the  firm  out 

of  the  hands  of  survivor,  if  responsible,  302-3. 
they  are  entitled  to  have  affairs  of  the  concern  wound  up,  303. 
executor  or  administrator  of  deceased  partner  not  liable  jointly  with  surviving  partoers 

for  debts  of  the  firm,  321  to  325. 
liable  only  after  remedy  against  surviving  partners  exhausted,  321  to  325. 
executor  cannot  sell  testator^s  share  in  firm,  to  re-sell  to  himself  526. 
good  will  of  partnership  business  does  not  survive,  527. 

surviving  partner,  executor,  not  entitled  to  allowance  for  carrying  on  trade,  526-7. 
BQiTogate's  jurisdiction,  on  final  settlement  of  accounts  of  executor,  to  a^ust  claim  due 

Burviving  partner,  549-50. 
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PAYMENT 

of  debts,  surrogate  may  enforce,  24. 

surrogate  may  decree  against  execator  or  administrator,  at  any  time  aitm  ex 

monihs  from  grant  of  letters,  356,  373. 
surrogate  has  not  jurisdiction  to  try  validity  of  alleged  claims,  377-8,  552  to  554. 
of  money,  decrees  for,  surrogate  may  enforce  by  attachment,  28,  37, 

certificate  of.  filed  in  county  clerk's  office,  becomes  a  lien  upon  land,  and 
may  issue  thereon,  30,  578  to  581. 
order  of  payment  of  debts  of  deceased  by  executor  or  adminiatrator,  312,  353. 

OF  LEGACIES. 

to  legate  when  there  is  a  deficiency,  436-7,  445. 
all  debts  must  be  paid  before,  436-7. 

executor  personally  liable  if  he  discharge  legacy  where  there  are  debts 

and  there  is  a  deficiency,  436-7. 
as  to  contingent  debts,  393,  437. 
at  what  time  legacies  are  to  be  paid,  437-8,  442,  447  to  449. 
not  until  a  year  after  grant  of  letters,  437-8,  447-8,  453-4. 

unless  will  direct  earlier  payment,  437-8,  441-2. 
formerly  legatee  required  to  give  bond  on  payment  of  legacy,  44. 
bond  now  dispensed  with,  441. 

unless  will  direct  payment  before  the  end  of  the  year,  437-8,  441-2. 
form  of  bond  for  payment  of  legacy,  where  will  directs  payment  before  the  end  of  ^ 
year,  437-8,  442. 

how  far  protection  to  executor,  442. 
where  legacy  or  part  of  it  neeessary  for  support  of  legatee,  438,  442,  462. 

where  there  is  one- third  more  assets  than  wiU  be  necessary  to  pay  debts,  execQ- 
tor  may  pay  legatee  under  direction  of  surrogate  and  upon  legatee  giving  sacO" 
rity,  439,  442-3. 
proceeding  on  application  to  surrogate,  442. 
order  for  advance,  443. 

costs  of  the  appUcation,  443. 
order  for  advance,  how  far  protection  to  executor,  443. 
annuity,  448. 

bequest  of  personalty  for  life,  remainder  over,  449-50.  ^ 

a  person  taking  the  residue  for  life,  is  entitled  to  the  proceeds  from  the  death  of  the 

testator,  449. 
where  the  gift  is  of  thing  qucR  ipso  usu  consumuniuTf  450. 

duty  of  the  executor  to  convert  the  property  into  money,  and  invest  the  proeeeds 
in  permanent  securities,  450  to  452. 
where  specific,  450. 
where  of  articles  not  necessarily  consumed  in  using,  452. 
inventory  to  be  taken,  452. 
legacy  to  A,  to  be  paid  at  twenty-one,  452. 

at  twenty-one,  and  if  he  die  before,  to  B,  452-3 
where  payment  postponed  by  will  till  legatee  attains  twenty-five,  453. 
where  legacy  directed  to  accumulate  for  a  certain  period,  453. 

OP  COMPELLING  PAYMENT  BY  PROCEEDINGS  IN  THE  SURROGATE'S  COURT,  437-8,  453  tO  460, 

4      payment  to  be  enforced  in  the  same  manner  as  the  return  of  an  inventory,  43S,  453, 
279  to  287. 
by  a  suit  on  the  bond  given  by  the  executor,  438,  453-4. 
remedy  in  this  form,  453-4. 
by  proceedings  under  the  statute  authorizing  the  surrogate  to  decree  payment  of  a  le- 
gacy or  distributive  share,  at  any  time  after  one  year  from  the  granting  of  the  letten 
testamentary,  439,  454-5,  356,  373  to  379. 
petition  of  legatee,  455. 
proceedings  upon,  455-6,  356,  373-4. 
account,  456. 
decree,  466. 

difficulties  in  the  practice,  466-7. 
by  proceedings  against  the  executor  after  the  expiration  of  eighteen  months  fittt 
the  granting  of  his  letters  to,  to  compel  him  to  render  and  settle  his 
439,  459,  481.       ' 
by  suits  in  the  common  law  courts,  439,  459. 
to  whom  legacies  are  to  be  paid,  460  to  463. 
legacy  to  A.  and  his  family,  460. 
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PAYMENT— tfon«ntt«i 

OP  COJ^PBLLINa  PAYMENT  BT  PROCEEDINGS  IN  THE  SURROGATE'S  COVIt'^-'COnUnued, 

infant  legatee,  460-463, 

general  rule  that  payment  to  the  father  or  any  other  person  is  bad,  460. 
by  statute,  legacy  of  less  than  $50  may  be  paid  to  Hither,  438,  460. 
if  legacy  be  $50  or  more,. general  guardian  entitled  to  receive 
it,  under  tne  direction  of  the  surrogate,  and  on  giving  secu- 
rity, 438,  460-1. 
who  is  general  guardian,  460. 
form  of  security,  461. 
application  to  surrogate  by  general  guardian,  to  receive  a  legacy, 

461. 
order  directing  him  to  receive,  461. 
guardian  appointed  in  another  state  not  entitled  to  receive  legacy  of 
minor,  461. 
where  minor  has  no  general  guardian,  surrogate  to  receive  and  invest 

legacy,  and  apply  income  to  his  support,  438,  461. 
recovery  of,  by  actions  at  law,  439-40,  461-2. 
where  legacy  to  trustee  for  infant,  pajnoaent  to  trustee  good,  462. 
interest  on  legacy  may  be  applied  to  support  of  the  minor,  462. 
where  testator  in  loco  parentis ^  462. 
feme  covert  legatee,  462.  ^ 

formerly  legacy  should  be  paid  to  her  husband,  462-3. 

equity  of  wife  for  support,  463. 
now  entitled  to  receive  legacy,  463. 

where  legacy  took  eflFect  previous  to  act  for  protection  of  property  of,  463. 
interest  upon  legacies,  463  to  467.    See  titXe  Interest 
payment  of  specific  legacies,  467-8. 

legatee  entitled  to  property  as  it  exists  At  time  of  testator's  death,  467. 

where  testator  shows  intention  to  pass  property  at  a  particular  place  at  the  date  of 

will,  467. 
when  legatee  entitled  to  the  increase  of,  463-4. 
^  right  of  selection  in  a  legatee  of  a  certain  number  of  a  stock  of  articles,  467-8. 

legacy  of  an  unopened  packet,  278,  468. 

PERSONAL  PROPERTY. 

wills  relating  to,  probate  of,  taken  by  surrogate,  conclusive,  unless  revoked  or  reversed 
on  appeal,  48,  183,  188-9,  212. 

except  in  proceedings  to  attack  probate,  189. 
no  limitation  in  respect  to  bequests  of,  49. 

act  of  April  13,  1860,  relating  to  wills,  49. 
will  of,  operates  on  all  a  man  dies  possessed  of,  50. 

recorded' as  to  real  estate,  need  not  be  recorded  as  to  personal,  188. 
siiua  of,  regulates  jurisdiction  as  to  administration,  194. 
will  of,  made  out  of  this  state  by  person  not  a  citizen,  not  to  be  admitted  to  probate 

unless  made  according  to  laws  where  made,  196. 
proving  and  validity  of  wills  of,  made  by  persons  domiciled  abroad,  or  executed  out  of 
this  state  by  persons  not  citizens  of  this  state,  196  to  198.  ^ 

proceedings  in  such  cases,  198-9. 
will  made  in  foreign  country,  disposing  of,  here,  must  be  proved  here,  224. 
follows  tlie  person  and  rights  of  personal  representative,  not  limited  to  such  as  is  in  this 

state,  225. 
restriction,  upon  suspension  of  absolute  ownership  of,  396. 
directions  for  accumulations  of,  396. 
the  primary  fund  for  the  discharge  of  debts,  586. 

to  be  first  exhausted  before  real  estate  resorted  to,  586. 
where  insufficient  to  pay  debts,  executor  or  administrator  may  apply  to  surrogate  for 
authority  to  mortgage,  lease  or  sell,  for  payment  of  debts,  687. 
See  title  Keal  Estate  of  Deceased  Persons. 
need  not,  in  proceedings  to  mortgage,  &c.,  real  estate,  be  all  applied  to  paynvent  of 
debts,  if  shown  to  be  insufficient  for  their  payment,  and  executor  has  proceeded  with 
diligence  to  apply,  587,  604. 

PETITION, 

for  proof  of  will,  150  to  153. 
to  prove  will  of  non-inhabitant,  193. 
nuncupative  will,  203-3. 
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FETITlO^—conHnued. 

for  letters  of  administntion,  243. 

letters  of  adminUtration  with  &e  will  wiyyffTHj  aiid  de  homis  acm,  349. 
special  letters  of  administration,  251. 

summons  to  compel  executor  or  administrator  to  reCom  inTentorj,  2SL 
hj  collector,  for  leave  to  sell  goods  neoeflsarf  for  pwcrration  and  benefit  cf 

311. 
for  leave  to  issue  execution  upon  a  judgment  obtained  againit  an  eueeiitw  or  adaisiF 

trator,  after  a  trial  at  law  upon  the  merits,  368-9. 
for  order  for  account,  487  to  489. 
parties  to  petition,  489. 
prayer  o?  489. 
for  final  settlement  of  accounts,  500  to  502. 
of  executor  or  administrator,  for  authority  to  mortgage,  lease  or  seH  rsal  estate  of  d^ 

ceased  for  payment  of  debts,  591  to  593. 
of  creditor,  to  have  real  estate  mortgaged,  leased  or  sold  to  pay  debta^  624. 
to  remove  executor  or  compel  him  to  give  security,  643. 
to  compel  administrator  to  give  further  security,  £c^  647. 
of  surety  of  administrator  to  be  released,  648. 
for  revocation  of  letters  on  false  representations,  649. 
to  require  executor  or  administrator  to  give  increased  security,  650. 
for  appointment  of  guardian  of  minors,  678-9. 
over  fourteen,  678. 
under  fourteen,  678-9. 
to  compel  guardian  to  account,  693. 

remove  guardian  from  his  trust,  700. 
of  public  administrator,  for  authority  to  interfere  to  prevent  emboaleinent  of  deeedeBt'i 
goods,  706. 

to  obtain  possession  of  concealed  property,  706,  708-9. 
for  leave  to  sell  perishing  property,  709. 
by  widow,  for  admeasurement  of  dower,  727-8. 

for  appointment  of  guardian  of  minors  interested  in  admeasurement^  729. 
by  heir  or  owners  for  admeasurement  of  dower,  729-30. 
of  appeal,  737,  739. 

from  sentence  or  decree  admitting  or  refusing  to  admit  will  to  probate,  748. 
from  decree  on  final  settlement  of  accounte  of  executors,  adnunistrators  or  guar- 
dians, 737,  751-2. 
PEW, 

rent  of,  not  entitled  to  preference  in  payment  of  the  debte  of  the  deceased,  318. 

unless  upon  a  term  of  years,  318. 
properly  in,  passes  to  heir-at-law,  273. 
not  to  be  included  in  inventory,  273. 

PLEADINGS, 

in  Surrogates*  Courts, 

no  statute  or  rule  regulating,  9. 

statements  to  be  made,  9. 

person  disputing  will,  bound  to  propound  his  interest,  159. 

opponent  of  probate  not  obliged  to  define  objections,  160. 
in  actions  against  executors  and  administrators,  351,  353. 

See  title  Executors  and  Administrators, 
plea  of  plene  adminisiravii  abolished  by  provisions  of  Revised  Statutes,  351  to  360. 
in  former  proceeding  by  scire  facias,  361-2. 

how  far  rule  of  pleading  in  those  cases  applies  under  Code,  363. 

POSTHUMOUS  CHILD. 

unprovided  for  in  will,  444. 

in  cases  of  intestacy,  557,  560. 

provisions  for,  in  respect  to  future  estates,  398. 

entitled  in  distribution,  557,  560. 
,     half-blood,  657,  567. 
POST-TESTAMENTARY  CHILD.    See  title  CkHd. 

provisions  of  Revised  Statutes  relative  to,  129,  444. 

entitled  to  share  in  father's  estate,  129,  444. 

legatees  to  contribute  to  make  up  share  of,  129,  444. 
POWER.  ■ 

will  made  under,  62 ;  note  (c). 
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PRESUMPTION. 

that  witnesaes  sig^Dg  the  attestation  clause,  know  of  the  dueezecution  of  the  will,  176. 
PRISONERS, 

when  they  can  make  a  will,  61. 

PROBATE, 

former  jurisdiction  of,  in  England,  1,  2. 
preaent  jurisdiction  ot,  1;  note  (a), 
court  of  probate,  1 ;  note  (a), 
court  of,  before  Revolution,  4. 

instituted  under  state  government,  4. 
abolished,  4. 
surrogate  cannot  admit  will  to,  where  he  is  interested,  or  named  as  executor  or  tnis- 

prohibition  does  not  apply,  unless  objection  taken  at  first  hearing  by  parties  in  • 
interest,  44. 
taken  by  surrogate  conclusiye  as  to  personal  estate,  unless  revoked  or  reversed  on  ap- 
peal, 48,  183,  188-9,212. 
surrogate  to  admit  wiQ  of  married  women  to,  upon  due  proof,  without  considering  what 

property  passes  under  it,  or  its  operation  or  effect^  64. 
course  of  proceeding  in  Surrogate's  Court  in  matters  relating  to,  148. 
effect  of,  188. 
conclusive  as  to  validity  of  will,  48,  183,  188-9,  212. 

except  in  a  proceeding  which  has  for  its  very  object  to  revoke  or  modify,  189. ' 
will  of  personalty  cannot  be  recognized  here,  except  such  as  has  been  or  may  be  ad- 
mitted to  probate  in  this  state,  194. 
of  nuncupative  will,  125  to  12*7,  202. 
definition  of;  212. 
what  it  consists  of,  212. 

and  letters  testamentary,  convertible  terms,  214. 
where  executors  qualify  at  difiisrent  times,  216. 
limited,  220. 

ahnoet  entirely  unknown  in  this  state,  220. 
when  court  may  grant,  220. 
necessity  for  foreign  executor  to  take,  223-4. 
practice  on  granting  probate  or  letters  testamentary  of  the  wills  of  non-inhabitants,  or 

wills  made  abroad,  225-6. 
of  the  control  over  the  estate  before  probate  granted,  253  to  256. 
recovery  of  property  taken  before,  256  to  258. 

proceedings  for  the  revocation  of,  on  allegations,  638  to  642.    See  title  AUegdions. 
probate  not  prima  facU  evidence  of  validity  of  will,  641. 
will  must  be  proved  de  novo,  641. 
PROCESS, 

issued  by  surrogate,  may  be  enforced  by  attachment,  27-8. 

of  attachment  or  other  compulsory  process,  may  be  issued  by  surrogate  of  one  county  to 
officers  required  by  law  to  serve  such  process  in  any  other  county,  30,  34. 
officer  receiving  required  to  serve  same,  30,  34. 
issued  out  of  Surrogate's  Court  to  be  executed  by  shoriff,  jailer  or  coroner,  the  same  as 
if  issued  by  court  of  record,  34. 
officers  subject  to  penalty  for  neglect  to  execute,  34. 
of  attachment  or  other  compulsory  process  to  be  made  returnable  to  county  where  the 

same  may  issue,  34. 
provisions  of  certain  sections  of  the  Revised  Statutes  specified  to  apply  to  attachments 
issued  by  surrogates,  34  to  37. 
PROFERT 

of  letters  not  necessary  under  the  Code,  294. 

PROMISSORY  NOTE  OR  BILL  OP  EXCHANGE, 

payable  to  deceased  or  order,  may  be  indorsed  by  his  executor  or  adroininistrator,  310. 
where  maker,  drawee,  indorser,  Ac,  dead  at  maturity,  to  whom  presentment  for  pay- 
ment to  be  made,  and  to  whom  and  how  notice  of  non-payment  to  be  given,  332-3. 

PROOF, 

burthen  of,  lies  on  party  attempting  to  overthrow  will  on  ground  of  insanity,  57,  175. 

necessary  to  be  taken,  to  establish  will,  160-1,  171  to  186.  ' 

where  all  the  witnesses  to  will  dead,  insane,  out  of  the  state  or  incompetent  to  testify, 

161. 
where  one  witness  or  more  examined  and  others  dead,  fta,  162. 
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PUBLICATION 

of  will  to  bo  mi'ie  bj  testator  at  the  time  of  subecriy'riox  €5  to  6T.  SI  U)  1C»L 
See  titles  Wii'S./'jnn  ad  manrier  of  rf,cu.\'ij.     Of  i\t  Puia: ';•>-.  <'  ir-e  Wii. 
of  nutico  by  exec  itors  aij-l  ai:ji:Li=tra;<jr3  to  clxm^u^is.  lo  exL.^l&  xi^'c.i  ca'TW 
the  decca-cd,  354-5.  3T'J  to  394. 

.See  title  Execuiors  and  Admlninroi i-rs. 

PUBLIC  ADMINISTRATOR  IN  THE  CITY  OF  NEW  YORK,  703-721. 

rights  of.  to  a'Ur.irii-'nit'.on  of  the  goo«is.  Ac:,  of  noa-inhabiianis  gjId^.  leaTiof  aaBBts  m 
this  elate,  wi.ore  aaii.iuii^tratton  or  letters  testaioeiitaiy  gnisted  in  acjoibcf; 
225.  2:J0.  240. 
adiniiiiat ration  of  the  poods  of  inte^nales,  225-6.  229,  236. 

eiAiiiei  next  after  next  of  kin,  225-0,  229.  230.  712,  713. 
entitled  to  be  cii'-d  on  prfxjc-edinjs  for  graatin?  ad:nii.i=:ration  where  a  posoo, 

the  widow  nor  a  relaiive,  applies  for  administration,  245. 
in  the  CQiint  vr  of  New  York,  whore  dciav  in  issuing  letters  of  admixiistratioo,  tscitlj 

appointed  speeial  adniinistrator  or  collector,  251. 
hiu  apixjiulnient,  703—4. 
oath  of  olhee  and  otiicial  bond.  704. 
Lia  comrni.s.sioii5.  hid  aocountabilitj,  and  hia  salary,  VD4. 
hia  authority,  701  ta  700. 

extends  to  i>ermaueut  residentu  as  well  as  to  foreigners  and  transient  p^vons,  7Wl 
his  dutj  where  there  is  a  widow  or  any  next  of  kin  of  the  decedent  residing  in  tbe 

city  of  New  York,  706. 
his  proec(.'diii^3  beloro  the  surrogate  to  satborize  the  pnblic  administrator  to  piwent 

embezzlement  of  the  decedent's  goods,  706. 
his  proceed in^s  to  obtain  podses&ion  of  property  of  the  deceased  ooDoeakd  or  withbeid 
from  him,  706  to  709. 
Eubpouna  to  person  withholding  or  concealing  property,  T06-7. 
warrant  to  search  for  rind  seize  property,  707. 
statute  to  be  con^^trued  with  care,  708. 
duty  of  health  oiricer  iu  rct^'ard  to  property  of^  which  the  pnblic  adminislrator  is  arfw- 

ized  to  take  cliar^e  at  quiirantiue,  709. 
his  duty  with  retrard  to  property  of  the  deceased  in  a  perishing  oondition,  709. 
proceedings  to  obtain  administration  of  the  goods,  Ac,  of  a  deceased  person,  of  which 
the  puV'iic  administrator  is  authorized  to  take  charge,  where  the  valae  of  the  property 
exceeds  $100,  709  to  713. 

notice  of  intention  to  apply  for  administration,  710-11. 

service  and  publication  of  notice,  710  to  712. 
granting  letters,  711  to  713. 
administration  by  him,  where  the  property  of  the  intestate  of  which  he  is  antborizedto 
take  char^^e  \:?,  vvcilh  a  sum  not  exceeding  $100,  713—14. 
notice  to  widow  asnl  relatives.  713. 

service  and  publication  of  the  notice,  713. 
affidavit  of  value  of  tiie  property,  and  service  of  the  notice. 
on  iiling  affi(hivit,  public  administrator  becomes  vested  with  administration.  713-14 
his  power  over  tlie  pr-jj  erty  of  the  intestate  before  the  letters  of  administrati<»  »b 

granted  to  him,  or  ho  iiles  an  aGidavit,  714. 
his  duty  where  the  dcce.u-ed  was  a  foriiigner  not  naturalized,  or  had  not  taken  any 

steps  to  become  naturalized,  714. 
cases  in  which  his  power  and  authority  shall  be  superseded,  714  to  716. 

where  letters  of  administration  granted  to  him  upon  a  false  or  mistaken  aflSdayitoi 
gervico  of  noiice  upon  widow  or  next  of  kin,  715-16. 
his  duties  vritli  respect  to  depositing  and  drawing  moneys,  718—19. 
liis  power  to  make  advances  to  relatives  of  the  deceased,  719. 

his  dutv  to  make  annual  reports  to  the  common  council  of  the  city  of  New  York,  the 
publication  of  such  reports,  and  the  penalty  for  omitting  to  make  the  same,  719-20. 
liability  of  the  mayor,  aldermen,  and  commonalty  of  the  city  of  New  York  for  «J* 

actji,  720. 
transfer  of  moneys,  papers,  Ac,  in  cases  of  resignation,  removal  from  office,  or  death,  i*l- 
boarding  and  lod;.riri.t.''- house  keepers  to  report  deaths  of  transient  persons  to,  t21. 
notice  to  be  given  by  the  public  administrator  to  the  keepers  of  those  houses,  7-i- 

PUBLIC  ADMINISTRATORS,  703  to  726. 

purpose  of  office  of  public  administrators,  703. 

pubhc  administrator  in  the  city  of  New  York,  703  to*721. 

See  title  Public  Administrator  in  the  city  of  New  York, 
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PUBLIC  ADMINISTRATORS-H»n<wtt<(f. 

IN  THE  SEVERAL  OOITNTIES  OF  THIS  STATE  OTHER  THAN  THE  COUNTT  OF  NEW  YORK,  '721  tO 
726. 

county  treasurer,  by  virtue  of  his  office,  to  have  authority  to  take  charge  of  aasets  of 
intestate  persons,  721. 
regulations  concerning  his  powers  and  duties,  721  to  726. 

Quarantine. 

widow  may  tarry  forty  days  in  chief  house  of  her  husband,  542,  726-7. 
without  rent,  642-3,  726-7. 
shall  have  her  reasonable  sustenance,  543,  726-7. 
executors  or  administrators  entitled  to  allowance  for,  543,  727. 
statute  applies  to  solvent  as  well  as  insolvent  estate,  543,  727. 

does  not  extend  to  children,  543,  727. 

has  no  application  to  leasehold  property,  727. 
her  right  to  tarry  in  the  chief  house  determines  at  the  expiration  of  the  forty  days, 
whether  dower  has  been  assigned  or  not,  747. 

at  the  expiration  of  that  time,  heir  may  expel  her,  727. 

Real  II§tate«    Soe  iHtle  Reed  Etiate  of  Deceased  Persons. 
advancements  out  of,  558,  564. 

authority  of  administrator  with  the  will  annexed  over,  634-5. 
money  due  at  testator's  death  on  purchase  of,  to  be  paid  by  executor,  328.    ' 
unless  secured  by  mortgage,  328-9. 

REAL  ESTATE  OF  DECEASED  PERSONS. 

surrogates'  sales  of,  valid  and  effectual  as  if  made  by  court  of  record,  7-8. 

title  of  purchaser  under,  not  to  be  impeached,  except  for  such  causes  as  would  im- 
peach same  if  sale  made  by  order  of  court  of  general  jurisdiction,  8. 
surrogate  has  power  to  order  sale  of,  for  payment  of  debts,  24. 
all  proceedings  in  relation  to  sale  of,  surrogates  to  record  in  book,  32. 
papers,  &&,  relating  to  such  proceedings,  surrogates  to  file,  32. 
record  of  will  of,  in  Surrogate's  Court — effect  of,  as  evidence,  48. 
who  may  devise,  54. 

See  title  Devise. 
devise  of,  on  what  land  it  operates,  50. 
what,  may  be  devised,  51. 
what,  passes  by  a  general  devise  of,  51-2. 
devise  ot,  operation  as  to  after  purchased  lands,  52. 

See  title  Wills  of  Beat  Estate, 
where  charged  with  debt,  creditor  competent  witness  to  prove  will  of,  119. 
will  affecting,  must  be  proved  in  Surrogate's  Court  having  jurisdiction,  146. 

importance  of  proving,  since  Revised  Statutes,  146-7. 
on  proof  of  will  of,  testator  must  be  shown  competent  to  devise,  171. 

as  to  such  proof,  176-7. 
will  of,  where  testator  non-inhabitant,  24,  191-2. 

what  requisite  to  give  surrogate  jurisdiction  to  take  proof  of,  192. 

must  be  executed  and  proved  in  accordance  with  statutes  of  this  state,  192-3. 
will  of,  proved  before  surrogate,  may  be  recorded  in  any  other  county,  201-2. 
record  of  proofs  and  examinations,  taken  in  relation  to  will  of)  by  surrogate,  where  all 

the  subscribing  witnesses  are  dead,  insane,  or  non-residents,  203-4. 
executor  or  administrator  hath  not  to  deal  with,  except  as  authorized  or  required  by 

statute  to  pay  debts,  260,  585. 
legacy  payable  out  of,  426-6. 

when  vested,  425-6. 

when  it  lapses,  425-G. 
when  will  orders  sale  of,  for  payment  of  debts  or  legacies,  executors  to  account  in  Sur- 
rogate's Court  for  proceeds,  486,  555,  628. 

to  what  cases  jurisdiction  extends,  555. 
where  there  is  an  equitable  conversion,  555. 
not  bound  by  judgment  against  executor,  586-7. 
personal  property  primary  fund  for  payment  of  debts,  586. 

where  insufficient,  executor  or  administrator  may  apply  to  surrogate  for  authority 
to  mortgage,  lease,  or  s^l  real  estate  for  payment  of  debtJs,  585  to  627. 
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PB0CEEDU09    BT    EZKCTTOft  Oft   Al»YISI37mJlTC£.  7C- 
ICOSraAGEj  LIJI.S2.  OB  <SCLL  FOft  THE  PATirz:rr  :-r  7SX 

See  uti«a  iLe>t.-?hion  c«^  ^i'u-.»'*'3£  * 
when  ezectitor  or  ad£z.l::l3U%Vjr  zLaj  mak/t  \Lr:  «: 

mi^t  be  mrlihln  three  year?  :*ms:  znr.i  oc  Iri^crs.  5>i- 
li^ilitj  of  nal  estate  to  be  so.i.  i$  a  ?i&;:::::or7  ^c::.  »5T  to  aM. 
peticioo  to  mortgage.  leaAe.  or  ee^  ^S^L 
appointment  of  guardiAo*  for  mir.r'Ts  iii*.e7e«t<ed.  S&3l 

See  iiil«?8  Spwn.  G^^i'-i.z^s.     Mfj^m 
order  to  flhow  caose  wbj  actb^jritr  sLczLd  liC  be  giTco,  5^ 
•enrice  and  piiblicatioo  of  the  order  to  sbov  c^-^^e.  5&d. 
bearing  on  retnm  of  the  order  to  shov  cazisb.  S9T  to  ^'fX.  €19. 
widoir.  after  a»ignment  of  dower,  has  no  rzt\  to  sbov  eaoK.  598l 

what  heir  or  devL^ee  mar  ehow.  59?  to  6«1'1. 
deiiiand.%  adjudged  valid,  to  be  entered  in  book.  €03. 
order  to  mort^ra^e.  lease,  or  sell,  603. 
determining  whether  property  sLaii  be  mortgaged,  h^ud,  or  sold.  CTi  5. 

leaae  maj  be  for  bow  long,  604. 
order  of  sale,  605-6. 
•ecoritj  to  be  taken,  608-9. 
notice  of  sale,  609-10. 
negulationfl  of  sale,  610. 

property  to  be  sold  in  parcels,  610. 
Tacating  or  confirming  sale,  61 1-12. 
coDTejance  of  the  real  estate,  614. 

subject  to  all  charges  by  judgment,  mortgage^  Ac,  at  timtitnrfl  deatfay  615. 

disposition  of  the  proceeds  of  the  sale.  615. 
where  proceeds  of  sale  sufficient  to  pay  debts,  remaining  lands  exonerated,  €15. 
expenses  of  the  sale  and  satisfaction  of  the  widow^s  dower,  615  to  618. 
notice  of  distribution  of  proceeds^  and  distribution,  618  to  620. 
disposition  of  surplus.  620-21. 

PBOCEEUINOS  FOB  THE  MORTGAGE,  LEASE,  OR  SALE  OP,  FOB  THE  PATXEST  OF  DEBTS)  Ti 
OV  THE  AFPUCATIOX  OF  A  CREDITOR,  621  tO  627. 

when  they  may  be  taken,  622  to  624. 

liability  of  real  estate  to  be  sold,  is  a  statutory  lien,  623. 

petition  of  creditor,  624. 

appointment  of  guardian  for  minors  interested,  624-5. 

order  that  executor  or  administrator  show  cause,  623  to  625. 

order  that  parties  in  interest  show  cause,  625. 

order  that  executor  or  administrator  mortgage,  lease,  or  sell,  626. 

sales  of,  by  executors,  under  devise  or  power  in  will,  627. 

executors  qualifying,  entitled  to  make,  627. 

when  no  one  named,  629. 

where  power  to  sell  is  special,  629. 

proceeds  may  be  distributed  in  surrogated  office,  486,  655,  628. 

oflbnce  in  relation  to  giving  notice  of  sale,  &c.,  not  to  affect  title,  630. 
oontract  for  the  purchase  of;  630  to  633. 

sale  of  the  interest  of  a  deceased  person  in,  for  the  payment  of  his  debts,  630  to 

EXECUTION  OF  ORDER  TO  MORTGAGE,  LEASE  OR  SELL,  WHERE  EXECUTOR  OR  ABMIXI51SA 
OR  OTHER  PERSON  AUTHORIZED  HAS  DIED,  OR  BEEN  REMOVED,  OB  BECOME   DISQIIAUFIBD 
AFTER  THE  MAKING  OP  THE  ORDER,  632-3. 

IBBEGULARITIES,  OMISSIONS  OR  DEFECTS  IN  THE  PROCEEDINGS  BEFORE  THE  SCBBOG  ATS  WHICH 
DO  NOT  INVALIDATE  THE  SALE,  638-4. 

authority  of  the  administrator  with  the  will  annexed,  over,  634-5. 

CONFIRMATION  BT  THE  SUPREME  COURT  OF  SALES  OR  CONYITANCSB  WHESX  IRBXOVLABnXB 
HAVE  OCCURRED  IN  THE  PROCEEDINGS,  635-6. 

RECEIPT, 

for  legacy  without  interest  will  not  preclude  claim  for  interest,  533. 

RECORD  IN  SURROGATE'S  COURT.  , 

transcripts  of,  to  be  received  in  evidence  in  all  courts  with  like  effect  as  exempfifica^ 

tions  of  records,  &c.,  in  courts  of  record,  32. 
form  of,  of  will,  187. 

of  will  proved  in  Supreme  Court,  195-6,  200. 
of  wills,  exemplifications  of)  without  proof,  cannot  be  received  in  evidence,  301. 
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EECORD  IN  SURROGATE'S  COURT— «m<me«!d 

preyious  to  .lt85,  when  to  be  received  in  evidence,  201. 

previous  to  1830,  when  and  how  to  be  received  in  evidence,  201. 

surrogates  and  clerks  of  Supreme  Court  to  make  exemplified  copies,  201. 
will  of  real  estate,  duly  proved,  may  be  recorded  in  any  county,  201. 
exemplification  of,  may  be  recorded  in  any  county,  201-2. 
such  record  to  be  indexed,  202. 
clerk's  fees  for  recording,  202. 

RECORDS 

and  books  required  to  be  kept  by  surrogates,  31. 

See  title  Surrogate. 

RECORDS  TO  BE  KEPT  BT  SURROGATES,  31. 

See  title  Surrogates. 

REFERENCE 

of  claims  presented  to  an  executor  or  administrator  and  disputed  or  rejected,  354, 383-4, 

389-90. 
proposition  to  refer  must  proceed  from  claimant,  386. 

See  title  Executors  and  Admrnstraiore, 
REKJNDING. 

of  legacies,  4*73. 

case  can  hardly  arise  where  executor  can  make  legatee  ref^ind,  473. 

when  creditor  can  make  legatee  refiind,  4*74. 

when  one  legatee  can  make  another,  474. 

liability  of  one  legatee  to  refund  to  make  up  deficiency  of  another,  474. 

RELIGIOUS  CORPORATIONS. 

See  titles  CTuiritdble  Uses.    Bequests  to  Beligwus  Corporaiions. 

REMAINDER. 

when  future  estate  may  be  termed,  397. 

RENUNCIATION, 

of  6ffice  by  executor,  220  to  223. 

he  may  renounce  though  he  agreed  with  testator  to  accept  it,  220. 
but  he  cannot  assign,  220. 
where  exeeutor  neglects  to  qualify  for  30  days  after  proof  of  will,  proceedings  before 
surrogate  may  be  taken  against  him,  to  compel  him  to  qualify  or  be  deemed  to  have 
renounced,  220-21. 
executor  may  decline  by  express  renunciation,  222. 

form  of  and  manner  of  executing,  proving  and  recording  renunciation,  222. 
he  cannot  in  part  refuse,  222. 
consequences  of  renouncing,  222-3. 

executor  renouncing  in  order  to  be  a  competent  witness,  222. 
exeeutor  who  has  renounced  may,  before  administration  granted,  retract  renuncia- 
tion, 222. 
where  there  is  a  sole  executor  or  several  who  all  renounce,  223. 
where  administration  with  will  annexed  issued,  renunciation  peremptory,  222. 
where  there  are  several  executors,  and  some  renounce  and  others  qualify,  223. 
the  renunciation  is  not  peremptory,  223. 
where  and  how  it  may  be  retracted,  223. 
effect  of  decree  of  surrogate  that  executor  has  renounced,  on  proceedings  to  compel  him 

to  qualify  or  be  deemed  to  have  renounced,  223. 
if  all  the  executors  renounce,  or,  after  having  been  summoned,  neglect  to  qualify,  ad- 
ministration with  will  annexed  to  issue,  247-8. 

REPRESENTATION, 

not  admitted  among  collaterals  after  intestate's  brothers'  and  sisters'  children,  657  to  569 

R9.PUBUCATION  OP  WILLS,  142  to  146. 

See  title  WiUs,  re-publication  of. 
REQUEST, 

to  witnesses  to  attest  will,  65-6,  109,  118. 
See  titles  Wills,  form  and  manner  of  making.     Of  th4  Attesting  Witnesses  and  their  Duties. 

RESIDUARY  LEGATEE,  * 

when  entitled,  474  to  480. 

dying  before  payment,  personal  representatives  entitled  to  his  portion  of  the  estate,  474. 
what  terms  of  bequest  are  sujfiftient  to  constitute,  474. 
rights  of  general  residuary  legatee,  474-5. 
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RESIDUARY  LEGATEE— con/mued. 

when  he  is  entitled  to  lapsed  legacies,  4*h6. 

rights  of  partial  residuary  legatee,  476. 

survivorship  aa  to  residue,  in  cases  of  several  residuary  legatees,  4t6. 

when  they  are  joint  tenants,  476. 

when  tenants  in  common,  477. 

with  words  of  survivorship,  477. 
formerly,  surplus  undisposed  of  by  will,  went  to  executor,  477. 

now,  surplus  undisposed  of,  distributable,  477. 
remedies  for  enforcing  disposition  or  distribution  of  residue,  478  to  460. 
cannot  call  on  general  legatees  to  abate,  443. 

RESIDUE.     See  title  Residuary  Legatee. 

what  words  in  a  will  will  pass  it,  475.  / 

bequeathed  for  life,  remainder  over,  448. 

See  title  Tenant  for  lASt. 
formerly,  surplus  undisposed  of  by  will,  went  to  executor,  477. 
now,  surplus  undisposed  of,  to  be  divided  among  widow  and  children,  or  next  of  kin,  47i. 
remedies  for  enforcing  disposition  or  distribution  of^  477  to  479. 

RESTRAINT, 

*'    to  establish  will,  it  must  be  shown  that  the  testator,  at  the  time  of  ezeoatiDg^  wai  not 
Tinder,  171  to  178. 
natnre  oJ,  to  invalidate  will,  179. 

REVERSION. 

definition  of,  397. 

REVOCATION, 

OF  WILLS,  127  to  143. 

will  in  all  cases  revocable,  127. 
statutory  provisions,  128-9. 

revocation  not  effectual  unless  statute  complied  with,  129. 
by  a  subsequent  testamentary  disposition,  130  to  133. 
by  express  revocation,  133-4. 
by  re-publication  of  a  prior  will,  134. 

by  burning,  tearing,  cancelling,  obliterating  or  destroying,  134  to  137. 
by  marriage,  or  other  change  of  circumstances,  137  to  139. 

will  executed  by  an  unmarried  woman  not  revoked  by  her  subsequent  mtttiige, 
137-8. 
presumptive  or  implied  revocations,  1 39  to  142. 

of  letters  testamentary  or  of  administration,  where  executor  or  administrator  negleets 
or  refuses  to  return  inventory,  280  to  286. 

administration,  with  the  will  annexed,  to  issue,  247-8,  280. 
of  probate  on  allegations  against  tho  validity  of  the  will,  or  the  competency  of  the 
proof  thereof,  637  to  G42. 

Seo  title  Allegations. 

REVOCATION  OF  APPOINTMENT  OP  GUARDIAN, 
surrogate  to  record  in  book,  3 1 . 
proceeding  to  obtain,  698  to  703. 

REVOCATION  OF  LETTERS  OP  ADMINISTRATION, 

surrogate  to  enter  in  book  testimony  taken  in  relation  to,  31. 
proceedings  to  obtain,  648  to  651. 

REVOCATION  OF  PROBATE,  OR  LETTERS  TESTAMENTARY, 

surrogate  has  jurisdiction,  by  virtue  of  his  incidental  or  constructiTO  authority,  to  re 

voke  probate,  &c.,  where  subsequent  will  discovered  and  proved,  6. 
surrogate  to  enter  in  book  testimony  taken  in  relation  to,  31. 
proceeding  on  allegations  to  obtain,  638  to  642. 

See  title  Allegations. 
REVOCATION  OP  WILLS,  52  to  127. 

See  title  Wills^  revocation  of. 

1,  by  subsequent  testamentary  disposition,  129. 

2,  express  revocation,  133.  • 

3,  the  re-publication  of  a  prior  will,  134. 

4,  burning,  tearing,  canceling,  obliterating  or  destroying,  134. 
6,  marriage,  or  other  change  of  circumstances,  137. 

presumptive  or  implied  revocations,  137. 
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St*  liaiiVTence— county  off* 

county  judge  and  siarrogate  to  be  separate  officers,  3. 

local  officer  to  be  elected  in,  to  discharge  duties  of  county  judge  and  surrogate,  13. 

time  of  election,  and  term  of  office  of,  13. 

when  to  be  designated  special  county  judge,  and  when  special  surrogate,  11. 

to  possess  powers  of,  and  to  continue  proceedings  commenced  before  county  judge,  17. 

to  be  allowed  compensation  by  board  of  supervisors,  1 9,  40. 

to  discharge  duties  of  county  judge  and  surrogate  in  case  of  vacancy,  39. 

fees  of,  to  be  paid  over  to  county  treasurer,  41. 

SALARY 

of  chief  clerk  in  the  office  of  the  surrogate  of  the  qounty  of  New  Tork,  20-1. 

SALES. 

fraudulent,  made  by  deceased,  257-8,  292  to  294. 

See  title  Fraudvdeni  ScUes  or  Transfers  of  Property  by  ihe  Deceased. 

SATISFACTION, 

of  debts  by  legacies,  429. 
general  rule,  429. 
exceptions,  430. 

so  numerous  that  rule  should  be  stated  differently,  430. 
legacy  of  specific  chattel  no  satisfaction,  430. 
legacy  satisfaction,  where  deficiency  of  assets,  431. 
of  widow  s  dower  on  sale  of  real  estate  by  surrogate's  order  for  payment  of  debts,  615 
to  618. 

SEAL 

of  the  surrogate,  27,  note  (p.) 

SEARCHES,  33. 

See  title  Surrogate, 
surrogate's  duty  to  search  files  and  certify  transcript,  33. 
on  renisal,  surrogate  guilty  of  misdemeanor,  33. 

SELECTION. 

power  of  legatee  to  make,  where  bequest  is  a  gift  of  one  or  more  out  of  a  number,  467-8. 

SENECA  INDIANS, 

private  property  of,  not  within  jurisdiction  of  laws  of  this  state  respecting  administra- 
tion, 228. 

surrogate  has  no  jurisdiction  in  respect  to,  228. 
customs  of  the  nation  regulate  distribution  of  property  of  deceased  Indian,  228. 

SEPARATE  OFFICER  TO  PERFORM  THE  DUTIES  OF  OFFICE  OF  SURROGATE, 
provided  for,  10. 
election  of,  1 1  to  13. 

time  of  election  and  term  of  office  ofj  13. 
regulations  for  dispensing  with,  14. 
when  Surrogate's  Court  held  by,  to  be  held  at  the  same  time  and  place,  and  in  the 

manner,  and  with  the  same  powers  and  jurisdiction  as  are  provided  by  law,  15. 
laws  relating  to  surrogate  to  apply  to,  15. 

has  power  to  take  affidavits,  and  proof  and  acknowledgment  of  deeds,  &c.,  15. 
8uper\'isors  to  fix  salaries  of,  16. 
salary  to  be  paid  quarterly,  and  not  to  be  increased  or  diminished  during  continuance 

in  office,  19. 
fees  of,  39. 

See  title  Fees  of  Surrogates. 

SERVICES  RENDERED  WITH  A  VIEW  TO  A  LEGACY, 
recovery  of  compensation  for,  331-2. 

SET-OFFS, 

in  actions  by  executors  or  administrators,  301  to  305,  352  to  366. 
.    what  demands  may  be  set-off,  301,  352,  366. 

in  suit  for  cause  of  action  arising  after  death  of  decedent,  301  to  305,  366. 
note  paid  after  death  of  Intestate,  not  a  proper  subject  of  set-off,  302. 
where  note  made  to  executor,  describing  him  as  such,  for  a  debt  due  to  testator  in 
his  lifetime,  367, 
in  actions  against  executors  or  administratc>rs,  352,  367. 

administrator  cannot  set-off  judgment  purchased  by  him  since  rendition  of  judg- 
ment against  him,  367. 
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SHERIFF, 

to  whom  process  usned  ooi  of  S-iirici^ies'  0:*rr3  ^ 

manner  as  if  issued  oot  of  Otits  of  Baer.rL  34. 
exacator,  &c^  oi;  not  iiabie  in  acaoa  f  ic  as  escape.  3^ 

SOLDIER,  _ 

in  actual  mnitary  Krrice.  may  make  =7r=T3r«*fT»  w €3.  125  te  LTT.  292. 

wordii  "  actu;U  militarj  semce"  0>:;f r.^1  '^j  *■>..:  rrf  q&  ja  czpecjL^: 

will  of  a  fl^y.'iier  in  barracks  no(  pHrH-^Trr^i.  12^. 

right  to  mrtke  nuDcapatzre  will  ctc  aa  -z^zj^LLidSd  Tz^X,  wS  oeIt  t* 

in  extremin,  126,  bat  see  note  id\.  p.  12^j. 
circamstaDcefl  which  most  attend  tbe  gpeajring  of  the  wtvda.  IIT. 
proving  uuncupatiTe  wilta,  202-3. 

SPECI IL  ADiUXISTRATIOK,  250  to  253. 

e^  tixie  Special  LetieracfAdmimMb'^Swm. 

SPECIAL  COUNTY  JUDGE. 

local  officer  elected  in  the  connues  of  Ulster  and  CheBao^a  to  be  it  iiT^nifnT  as,  U. 
when  local  officer  elected  in  the  coontfes  of  Orange.  Cbaaiaiaq;3e,  Caj'agm  aad  9l  Ijv^ 

rence,  T.o^a,  Oneida,  Jeffemn  and  Oswego,  to  be  deagnaied  a&  Vl. 
powen  and  duties  of|  If, 
fees  of;  40. 
#  See  title  Fees  of  Swrrogaleg. 

SPECIAL  GUARDIAN  FOR  MINORS, 

to  be  appointed  by  surrogate  for  minor  heir,  or  next  of  kin  haTin^  no 

to  attend  to  his  interests  on  proof  of  wiU,  149  to  152. 
mode  of  appointment,  149  to  152. 

citation  to  prove  will  directed  to  and  serred  upcMi,  153. 
to  be  appointed  by  sorrogate,  on  proceedings  for  granting  adminiaxzatiaa  for  a : 

who  has  a  prior  cbim  to  ad[ministration  to  the  person  appljing;  244--5. 
on  final  settlement  of  accounts  of  executors  and  administraton^  5<05-€l 
on  proceedings  to  mortgage,  lease  or  sell  real  estate,  593,  624. 
notice  to  minors,  593,  624. 
to  be  of  live  days,  593. 
where  minor  is  under  fourteen,  593. 

notice  to  be  served  on  relative  or  person  having  his  coslodj,  593. 
order  designating  relative,  593. 
order  of  appointmept,  593. 
on  proceedings  by  allegations,  to  revoke  the  probate  of  a  wiD,  638  to  646.    • 
proof  of  service  of  the  citation  on  the  minors,  640. 

SPECIFIC  LEGACY, 

executor's  power  over,  305,  307. 
may  sell,  305,  307. 

not  to  sell  until  residue  of  personal  estate  applied  to  payment  of  deUa^  306, 
445,  467. 

although  to  the  complete  disappointment  of  the  general  legatees^  445. 
expenses  incurred  in  getting  in,  part  of  expenses  of  estate,  467. 
subject  of;  in  all  respects  equally  liable  to  testator's  debts  as  the  rest  of  his  propeftf,  43€. 
nature  and  incidents  o^  418. 
of  money,  419. 
of  stock,  shares,  Ac.,  419. 
bequests  connected  with  the  realty,  420. 
bequests  contained  in  a  residuary  clause,  420. 
bequests  of  general  personal  estate,  421. 
bequests  in  the  nature  o^  419. 
demonstrative  legacy,  419. 
ademption  of,  433. 
abatement  of,  444-5. 

when  legatee  is  entitled  to  increase  ot,  463. 
where  bequest  speaks  as  of  death  of  testator,  465,  467. 

confined  to  date  of  wiU,  467. 
not  to  be  sold  by  executor  without  necessity,  467. 
of  an  unopened  packet,  473,  468. 
executor's  liability  to  exonerate,  330. 
payment  or  delivery  o^  466,  467. 

See  title  Faymmi  cf  Leffadu, 
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SPBOIAL  LETTERS  OP  ADMINISTRATION, 
when  to  be  issued^  250-1. 
where  delay  in  proving  will,  25L 

surrogate's  discretion  unrestricted  both  as  to'  issuing  letters  and  to  whom  same 
shall  be  granted,  251-2. 
where  delay  in  granting  letters  of  administration,  251. 
securitj  on  issuing,  251. 
form  of,  252. 
special  administration  thus  issued,  the  only  limited  or  temporary  administrations,  551-3. 

SPECIAL  SURROGATE, 

when  local  officer,  elected  in  the  counties  of  Orange,  Chautauque,  Cayuga  and  St. 

Lawrence,  Tioga,  Oneida,  Jefferson  and  Oswego,  to  be  designated  as,  17. 
powers  and  duties  ot,  1*1. 
fees  of;  4L 

See  title  Fees  of  Surrogates. 

STATUTE  OF  LIMITATIONS.    See  title  Limitation  of  Actions. 
pleading  statute,  297-8. 
fh)m  what  time  statute  begins  to  run,  298-9. 

no  exception  to,  can  be  clflumed,  unless  expressly  mentioned  in  statute^  345. 
when  it  does  not  begin  to  run  until  letters  testamentary  or  of  administration  granted, 
298  to  348.  «# 

tax.  months'  limitetion  after  presentation  and  rejection  of  claim,  347. 
effect  of  admission  of  personal  representatiyes  to  take  daim  out  of,  347. 
one  of  evidence,  365. 
will  run  against  claim  due  executor.  394. 
may  be  set  up  by  executor  or  administrator  on  accounting,  498. 
executor  or  administrator  may  set  up,  on  accounting,  514. 
direction  in  will  to  pay  debts  will  not  bar,  514. 

valid  claim  presented  to  executor  or  administrator,  stetuto  does  not  run  against 
until  six  years  from  presentation,  515. 
applies  by  analogy  to  prosecution  of  claims  against  executors  and  administrators  in 

the  Surrogates'  Courts,  515. 
heir  has  a  right  to  set  up,  in  bar  to  claims  against  real  estate,  600. 

STOCKS, 

belonging  to  deceased, 
now  transferred,  304,  305. 
dividends,  how  collected,  304-5. 

SUBPCENA, 

surrogate  has  power  to  issue  and  to  punish  disobedience  of,  27,  158. 
to  enter  in  book  minute  of  issuing,  31,  168. 

has  no  power  to  issue  attachment  for  disobedience  ot,  to  require  witneos  to  be 
brought  before  him  to  testify,  37. 
witnesses  may  be  summoned  by  to  prove  will,  157. 
production  of  will  may  be  compelled  by,  157. 
disobedience  of,  to  prove  or  produce  wiU,  how  punished,  158. 
form  of,  27,  158. 

duces  tecum  to  compel  production  of  will  before  surrogate,  204. 
executor,  &c.,  of  a  man  served  with,  not  liable  in  an  action  for  disobedience  of,  209. 
subpoena  issued  on  application  of  public  administrator  to  person  witholding  or  conceal- 
ing property,  706-7. 

SUBSCRIPTION  OP.  WILL,  65,  69. 

See  title  WiU,  form  and  manner  of  making. 
SULLIVAN— COUNTY  OP. 

local  officer  to  be  elected  in,  to  discharge  duties  of  county  judge  and  surrogate,  13. 
time  of  election  and  term  of  office,  13. 
powers  and  duties  of,  13. 

to  be  allowed  compensation  by  board  of  supervisors,  19,  40. 
to  discharge  duties  of  county  judge  and  surrogate  in  case  of  vacancy,  39. 
fees  of,  to  be  paid  to  county  treasurer,  41. 
SUMMONS, 

process  of,  designated  for  certein  purposes,  27. 

to  compel  person  named  as  executor  neglecting  to  qualify  for  thirty  days  after  proof  of 

will,  to  qualify  or  be  deemed  to  have  renounced,  220. 
to  compel  executor  or  administrator  to  return  inventory,  279  to  282. 
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SUNDAY, 

Surrogates'  Courts  cannot  transact  bciinesB  on,  31. 

suPKRVLsorta 

board  of,  in  anv  county  except  *c.,  of  New  York,  baring  population  exceeding  40,000, 
mar  provid..*  fur  election  ol  officer  other  than  county  jud^  lo  perform  dotitt  of  offioB 
of  r:rro:fale,  11. 
resolution  of.  to  be  delivered  to  county  clerk  to  be  filed,  11. 
copy  to  Ui  iransmiiit-d  by  county  clerk  to  secretary  of  state,  IL 
may  resolve  in  counties  havine  population  exceedinj^  40.000,  that  there  shall  be  no 

eeriaraie  offir-er  to  Twrtorm  duties  of  oCiee  of  surri^ate,  14. 
resolution  of,  to  >k;  til'  d  with  county  clerk  and  copy  transmitted  to  secretary  of  state,  14. 
in  the  courity  of  New  York,  authorized  to  till  vacancy  in  office  of  surrogate^  14. 
to  prtacribe  numlx-T  of  sj^istacts  to  be  appointed  by  surrogate,  17. 
fixes  and  ciian^res  salaries  of  such  assistants*  17. 
to  fix  salaries  of  county  judges,  and  separate  officers  to  perform  dutiei  of  office  </ 

surrogate,  19. 
to  allow  local  officers  reasonable  compensation,  19. 

in  the  counties  of  Oran.re,  Chautauque,  Cavuga  and  St  Lawrence,  Tioga,  Qneidi 
Jefferson.  Oswego.  Tompkins,  Washington  and  Cattaragua,  local  officers  to  be 
allowed  compens.it ion  by  board  of  supervLsonv  19. 
of  tbe  county  of  Chautauque  to  make  allowance  lo  surrogate  for  expenses,  30. 
in  the  county  of  Otsego,  clerk  hire  for  surrogate  to  be  allowed  pay  not  to  exoeed 
$;iOO,  22. 

clerk  of  Surrogate's  Court  in  the  county  of  Erie  to  be  appointed,  if  reoommeoded 

by,  18. 
in  the  county  of  Erie,  to  fix  the  salary  of  clerk  of  surrogate,  22. 
in  the  county  of  Wayne,  may,  by  a  two-third  vote,  abolish  fees  of  county  judge,  43. 
of  the  county  of  New  York,  to  regulate  salary  of  surrogate  of  the  county,  20. 
of  the  county  of  Kings  to  audit  and  pay  compensation  of  clerks  of  surrogates  oat 

of  fees  and  perquisites  of  the  office,  21. 
of  the  city  and  county  of  New  York,  to  require  of  surrogate  and  his  assistants  sodi 

security  as  tlioy  may  deem  proper,  22. 

SUPREME  COURT, 

to  be  understood  when  Chancellor  or  Court  of  Chancery  is  named,  46. 
jurisdiction  of.  to  take  proof  of  wills  in  certain  cases,  194. 
when  to  issue  a  commission,  194. 
such  commi.«>ion  how  obtained,  194. 

on  return  of  such  proof,  if  validity  of  will  established,  will,  Ac.,  to  be  reooided,  1*5. 
such  will  to  be  indorsed,  195. 

how  received  in  evidence,  195. 
when  decree  to  be  transmitted  to  surrogate,  195. 
when  surrogate  to  issue  letters  testamentary,  &a,  on  a  will  proved  in  a  foreign 

state  or  country,  196. 
when  will  made  out  of  the  state,  by  a  person  not  a  citizen  of  this  state,  cazinot  be 
admitted  to  probate,  196. 

SURETIES, 

of  administrator  or  executor,  may  compel  administrator  or  exeeutor  to  account  before 

surrogate.  481,  487-8. 
w^hen  insutlieient,  proceedings  before  surrogate  to'  compel  farther  security  or  remow 

administrator  or  executor,  647-8. 
proceedings  before  surrogate  by,  to  be  released  from  responsibility,  648  to  651. 
SURPLUS, 

on  sale  on  foreclosure  of  mortgage,  in  the  life  of  the  mortgagor,  personal  property,  nA 

to  be  included  in  the  inventory,  277,  5G9. 
if  sale  after  death  of  mortgagor,  surplus  real  estate,  and  goes  to  heirs,  569. 
where  heirs  infants,  surplus  to  be  distributed  as  equitable  assets,  669. 
SURROGATE, 

previous  to  the  Revised  Statutes,  3,  4.  •  . 

powers  of,  limited  and  defined  by  Revised  Statutes,  4. 
incidental  and  constructive  authority  of.  4. 

has  power  to  set  aside  order  for  irregularity,  4. 
open  a  decree  taken  by  default,  4 
enter  order  nunc  pro  tunc,  4. 
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powers  of,  to  revoke  first  probate,  and  letters  teatamentarj,  where  subsequent  will  dio^ 
covered  and  proved,  5,  6. 

right  to  receive  foreign  probate  in  evidence,  5. 
in  casus  omissus  should  not  decline  jurisdiction,  6. 
proceeds  with  great  delicacy  in  exercising  incidental  authority,  t. 
court  of.    See  title  Surrogate's  Court. 

office  of,  county  judge  to  be  elected  to  perform  the  duties  of,  10. 
election  of  county  judges,  10  to  12. 

where  county  has  population  exceeding  40,000,  legislature  may  provide  fi>r 

the  election  of  separate  officer  to  perform  duties  of,  10. 
act  to  provide  for  the  election  of  separate  officers  to  discharge  duties  of,  in  the 
different  counties,  11. 
board  of  supervisors  to  determine  whether  office  shall  be  separate,  10. 
time  of  election  and  term  of  office  of  county  judges,  and  officers  to  discharge 
duties  of,  12. 
local  officers,  in  certain  counties,  to  discharge  duties  of,  10,  11. 
See  titles  Surrogate  of  county  of  New  York.    Surrogate  of  county  of  Kings. 
vacancies  in,  regulations  respecting,  14. 
jurisdiction  and  powers  of  county  judge,  when  filling,  16. 
county  judge,  when  to  perform  duties  oi,  15. 
laws  relating  to,  to  apply  to  county  judge,  and  other  officers,  15. 
county  judge  and  other  officers  discharging  duties  of,  superviaors  to  provide  oom- 
pensation  for,  17,  18. 
of  the  county  of  New  York,  compensation  ot,  20. 

to  execute  to  the  people  bond  with  two  or  more  sureties  for  faithfhl  performance  of 
duties,  22. 
time  of  giving  security,  22. 
form  of  bond,  22. 
penalty  in  county  of  New  York,  $10,000,  22. 

other  counties,  $5,000,  22. 
derk  of  county  to  approve  bond  and  sureties,  22. 
in  the  county  of  New  York  supervisors  may  require  of  surrogate  and  his  assistants 

such  security  as  they  may  deem  proper,  23. 
suits  upon  official  bonds  of  surrogates,  24. 
local  officer  confined  in  the  execution  of  his  duties  to  the  county  for  which  elected,  23. 
oath  of  office  of,  23. 

8PE0IFIG  POWERS  AND  DUTIES  OF,  24. 

to  hold  a  court  within  the  limits  of  county,  24. 

to  take  proof  of  wills  of  both  real  and  personal  estate,  24,  147-8. 

to  grant  letters  testamentary,  24,  214  to  220. 

of  administration,  24,  227  to  251. 
to  direct  and  control,  and  settle  accounts  of  executors  and  administrators,  24. 
to  enforce  payment  of  debts,  legacies  and  distributive  shares,  24. 
to  order  sales  of  real  estate  to  pay  debts,  24.  585  to  627. 
to  administer  justice  in  matters  relating  to  affairs  of  deceased  persons,  24. 
to  appoint  guardians,  control  them  and  settle  their  accounts,  24. 
to  cause  admeasurement  of  dower  lo  widows,  24,  726  to  735. 
powets  to  be  exercised  as  prescribed  by  statute,  24. 
have  not  the  power  to  control  conduct  of  execators  or  administrators  relative  to  suits 

in  other  courts,  24 
may  control  conduct  of  executor  or  administrator  where  he  persists  in  discharging  his 

duties  erroneously,  25. 
although  he  decline  to  decree  payment  of  claim,  yet,  to  protect  the  applicant,  he  may 
allow  time,  after  the  expiration  of  the  six  months'  advertisement,  to  enable  him  to 
bring  a  suit  to  prevent  a  distribution  without  reference  to  his  claim,  25. 
may  decree  time  when,  person  to  whom,  and  manner  in  which  superseded  guardian  ihAll 

pay  over  trust  funds  in  lys  hands,  25. 
has  no  power  to  remove  guardian  except  in  particular  cases  specified  in  statute,  26. 
has  no  power  to  appoint  a  guardian  in  the  place  of  guardian  appointed  by  Court  of 

Chancery,  26. 
haa  not  jurisdiction  on  a  summary  application  to  compel  an  admmistrator  to  deliver 

property,  although  his  claim  is  unfounded  or  merely  colorable,  26. 
has  not  power  to  inquire  into  rights  of  heir-at-law,  26. 
has  jurimliction  to  settle  acoounts  of  testamentaiy  trustees,  26-7,  484-6. 
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GE\KRAL  nr-«irr 


SimnOOATK-^eoniinued, 

Juriiidiction  of,  in  casts  of  crr^tk-n  of  s*-t 

Whoi-e  xyill  of  poraonal  prorK-nr  prcr^lh^,,^  ^^.-  ,, ^^  „«„._     • 

Burrojcafo,  212.  «-^  -^-a^.-t  ▼-._  ▼_  a^i.-j-'^  >-iaa« 


^ly ! '  *  »■ 


» • .  —' 


Jxfr^. 


ffr«niiii,r  lettcrH  loPtamcntary  or  of  a<2r:  I^nrtTii:-    Lm  -^-*  - ^i^  _    -  _ 
cc<h1iii)/h  rclutiiijf  to  same  CFtarp  *»♦::  '"*  ^  -  ^^  -^rn:xi  pre  i.  ttff^ 

liI«juri«durtior,  to  pmnt  letters  of  adrc:i.ictr2T'^CL  '►-t 

h««  power  to  iM..,o  Hubp.Biii«  and  coi/.:^i  lU  atvJ^-  rf 
thm  Htnto,  aiHi  tlio  production  of  paw-rs.  -^7       ' 

form  of  thoirflubpoina,  27. 

to  puniBh  disobodionco  to  such  subpcena.  and  to  Dc-Ub  - 
to  isfliio  citntionfl,  28.  ^  pci^  r 


to  enforce  all  lawful  orders  ud  decre«i  ofi^o;,. , —  • 

fonn  of  sucli  attachment,  28  '"^  ^"^  '-^  iit:«im«afi.  21 

to  oxomplify  papers,  records,  Ac.,  28 
to  preserve  order  in  their  courts.  28-^9 
uoak  of,  27,  note  (p). 

first  jtid^e  to  use,  when  acting  as  sarro-ateL  45 
to  enforce  by  attachment,  decree  for  the  pf^^^^o^er  -><» 
to  proreo<l  by  attachment  against  the  peiSi  29    '^'^''^^'  -^" 
to  enjoin  extvutors,  administrators  and  guarfians  who  li^re  h«*  ^«i  *n  cW  «- 
why  ihoy  8lu)uld  not  bo  removed,  29,  642  to^  70i  ^*«  ««J  ^  ^  «» 

to  adjourn  proceedings,  29.  «  ^"  w  m4,  <oj. 

to  ftdministiT  oatlis  to  witnesses,  29 

'^.airi'K':ssrj2s  s^^  "-^  "■^•-' 

may  issue  commission  to  take  testimony  of  foreien  witnessen  »<»  leR  .«  i-i  196 
boc,k.^j.d^p,c.rB  to  bo  kept  by-m^  .„d  ^^JrW^T^^'^i^^^^JS^a^ 

'««^n tr;.^^^^^^^^  atX^t^Str'-if  -  -"^  'HUs  .•  -a  WU.  <.  «-  -e. 
letters  tcstnmontnry  and  of  administration,  Ac,  31,  219 
to  mor  nuuutes  of  other  proceedings  i?  relation  ti  estates  of  deee«dp«« 

To  ^trV^ZZ^'Zr^-  "^r"^^'^  fo'  i»f«»ta.  and  the  mvocation,  *c  JL 
l^t  tJ,ri„doKf "'      ^"eaauretnent  of  dower.  31,  734. 

open  to  public  inepection,  31. 

to  keep  a  book  of  fees,  31.  *^ 

*°i^ar<^"nrrovZ~^^^^^^^  testimony  taken  in  .elation  to  p^ofrfwiH - 

*°  2T2!  notS"5)''''^'"''  '"^  "^  ''^'°''  "^  P*"°°  "^  *'<'»'"  *°  *"<"»  «"  tl»»  J"^ 
♦„  .,';^P'»ti°"3J*»pecting:  wills  deposited,  202,  note  (g) 

frr^rm^rsla  ""^  "^'"^  *'"^''"*  ""•*  admissions  of  partie.  ia  p«e«di.««t^ 
to  .wroh  files  and  make  transcripts  and  certify  same.  33 

for  neglect  or  refusal  to  .earoh  or  certify,  ^ulty  of  miademe«ior,  33. 
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liable  to  an  action  for  false  imprisonment,  for  issuing  attachment  against  sheriff  for  not 
executing  an  attachment  requiring  him  to  arrest  a  witness  and  bring  him  before  the 
surrogate  to  testify,  37. 
may  issue  an  attachment  against  a  witness  for  contemptuous  refUsal  to  appear  and  tes- 
tify, but  not  forcibly  to  bring  a  witness  before  him  to  testify,  37. 

See  title  AUachiiient. 
will  issue  attachment  against  executor,  or  administrator,  or  guardian  for  not  paying  over 

money  on  decree,  28,  37. 
has  power  to  attach. a  guardian  for  not  paying  over  money  belong^g  to  his  ward,  37-8. 
has  power  to  award  costs,  39,  651  to  653. 
to  tax  costs  at  rate  allowed  by  Court  of  Common  Pleas,  39,  651-2. 

See  title  C(/s(3, 
of  the  completion  of  business  pending  before  a  surrogate  on  a  vacancy  occurring  in  his 
office,  39, 
successor  to  complete,  39. 
of  the  exclusive  jurisdiction  of.  with  reference  to  each  other,  39. 

See  title  Jurisdiction. 
when  guardian  appointed  by,  same  surrogate  has  jurisdiction  of  all  matters  in  relation 

to,  39. 
fees  of,  and  duty  in  respect  to  accounting  for  same,  40,  653-4. 
constitution  prohibits  from  taking  to  his  own  use,  19,  40. 
.  fixed  by  act  of  7tb  May,  1844,  40,  653. 
prescribed  by  law  to  be  charged,  received  and  accounted  foK,  40. 
to  bo  paid  over  to  county  treasurer,  40. 
unless  prepaid,  services  not  to  be  performed,  40. 
,      to  bo  accounted  for,  whether  act  pertains  to  duty  or  business  of  office  or  not,  40. 

See  title  Fees  of  Surrogates. 
to  be  reported  annually  by  surrogate,  between  1st  and  20th  January,  to  secretary 

of  state,  43. 
when  to  liave  taxed,  43,  653-4. 
cases  in  which  he  is  disabled  from  acting,  and.of  supplying  his  place  in  such  cases,  43. 
cannot  sit  as  judge  in  any  case  where  he  is  a  party,  &c.,  44. 
cannot  grant  probate  or  letters  testamentary  or  of  administration,  where  he  is  in- 
terested under  the  will  or  in  the  estate,  or  where  he  is  named  as  executor  or 
trustee  in  will,  43. 
prohibition  does  not  apply,  unless  objection  taken  at  first  hearing  by  parties 
interested,  43. 
may  appoint  guardian  for  infant,  although  person  appointed  is  his  relative,  44. 
cannot  decide  cause  where  he  has  been  attorney,  counsel  or  solicitor,  44. 
where  disabled  from  acting,  and  no  local  officer,  county  judge  or  district  attorney 

to  act  as  surrogate,  44. 
in  the  county  of  New  York,  first  judge  of  the  Court  of  Common  Pleas  to  act  as 
surrogate  where  surrogate  disabled,  44. 

when  both  disabled,  then  district  attorney  to  act  as  surrogate,  45. 
first  judge,  when  acting  as  surrogate,  to  use  seal  of  surrogate,  45. 

to  record  wills  and  letters  testamentary  or  of  administration  in  surrogate's 
books,  45. 
cannot  act  as  attorney,  counsellor,  &c.,  in  his  court,  47. 
partner  of,  cannot  practice  in  his  c«urt,  39,  40,  47-8. 
cannot  be  interested  in  costs  in  his  court,  47. 
cannot  dedide  case  brought  or  defended  by  his  partner,  48. 
cannot  demand  fees  for  advice,  or  for  drawing  papers,  in  matters  pending,  or  which 

may  be  brought  before  him«  except  where  fees  are  expressly  given,  47. 
cannot  be  counsel,  solicitor  or  attorney,  for  sr  against  executor,  administrator  or 
guardian,  in  any  civil  action,  over  whom  or  whose  accounts  he  has  jurisdiction,  44 
son,  partner  or  clerk  of,  cannot  practice  as  attorney  or  counsel  before,  48. 
his  record  of  proof  of  will  only  prima  facie  proof  as  to  real  estate,  48. 
probate  of  will  of  personal  estate  taken  by,  conclusive,  48. 

See  title  Will 

JUBIBDIOnON  OP,  TO  TAKE  THE  PROOF  OP  WILLS,  147-8. 

See  titles  Wills.     Of  Proving  Wills.    Also  title  Surrogate's  Court 

FROYIKa  WILLS  OF  INHABITANTS  OF  THE  COUNTY  BEFORE,  148. 

preliminary  proceedings  before,  148. 

&ct8  he  must  ascertain  by  evidence  on  application,  148.        ' 
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SURROJ&ATE— canrtn««d. 
PROVING  WILLS  OP  liniABiTANTS,  ETC. — continued. 

to  appoint  special  guardians  for  minors  interested,  148  to  152. 
to  issue  citation,  148. 

before  proceeding  to  take  proof,  to  require  satisfactorj  evidence  of  service  of  cita- 
tion, 149  to  156. 
if  citation  notsorvod  on  all  to  be  served,  to  adjourn  proceeding,  and  issue  further 

citation,  149,  156. 
on  proof  of  service  of  citation,  to  cause  witnesses  to  be  examined  before  him,  157. 
may  issue  subpoena  to  compel  attendance  of  witnesses  and  production  of  the  will, 
157-8. 
punishment  for  disobedience  of  such  subpoena,  158.  - 
of  taking  the  testimony  before  surrogate,  159. 
to  take  examination  of  aged,  sick  or  in&rm  witness  residing  in  same"  county,  at 

residence  of  such  witness,  165. 
where  such  witness  resides  in  another  county,  proceedings  to  obtain  his  testimc»iy, 

165  to  168. 
fees  of,  on  taking  testimony  in  such  cases,  166. 
may  issue  commission  to  take  testimony  of  witness  residing  out  of  the  state,  168. 

proceedings  on  taking  out  commission,  168  to  171. 
proof  requisite  to  be  taken  to  establish  will,  160,  170  to  179. 
on  proof  of  will,  must  determine  upon  questions  of  error  or  mistake,  as  well  u 

fraud  or  incapacity,  182-3. 
entries  to  be  made  by,  in  his  minutes,  relative  to  proceedings  for  proof  of  will, 
195-6. 
form  of  record  of  will,  187. 
to  indorse  certificate  on  will  proved,  187. 
to  reduce  to  writing  and  enter  in  book  testimony  taken  on  proceedmg  to  prove  will,  48, 

146,  191. 
jurisdiction  of,  to  take  proof  of  will  of  non-inhabitant,  24  to  191. 
proceedings  on  taking  proof,  191  to  201. 

See  title  Wills.     0/  Proving  Wills  of  Kon-inhabiiani?. 
as  to  probate  and  letters  testamentary  of  wills  of  non-residents,  195. 
when  to  record  will,  and  issue  letters  testamentary  or  of  administration  upon  decree  of 

Supreme  Court,  196. 
may  issue  commission  to  prove  will  executed  abroad,  and  witnesses  to  which  reside 

abroad,  195-6. 
proceedings  before,  as  to  wills  made  by  persons  domiciled  abroad,  or  executed  out  of 
this  state  by  persons  not  citizens  of  this  state,  196  to  200. 
entries  and  orders,  199. 

certificate  on  wiU,  199. 
mandate  of  Supreme  Court,  where  recorded,  199. 
to  make  exemplified  copies  of  wills,  201. 

will  of  real  estate  proved  before,  may  be  recorded  in  any  other  county,  201. 
record  of  proofs  and  examination  taken  by,  in  relation  to  will  of  real  estate,  where  all 

the  subscribing  witnesses  are  dead,  insane  or  non-residents,  203. 
production  of  will  before,  may  be  compelled  by  eubpcena  duces  Uatm^  204. 

JtTRISDICTION  OP,  TO  ISSUE  THE  LETTERS  TESTAMENTARY,  212  tO  214. 

on  affidavit  of  intention  to  file  objections  filed,  to  stay  granting  letters  testamentary  for 
thirty  days,  unless  objections  sooner  disposed  o^  216, 
proceedings  on  objections,  217-18. 
to  require  bond  like  that  given  by  administrator  of  person  named  as  executor,  where 

his  circumstances  are  so  precarious  as  not  to  afford  adequate  security,  217-18. 
proceedings  before,  to  compel  person  named  as  executor  neglecting  to  qualify  for  thirty 

days  after  proof  of  will,  to  qualify  or  be  deemed  to  haye  renounced,  220  to  222. 
to  file  and  record  renunciations  of  persons  named  as  executors  .82 'J. 
consequences  of  renunciation,  222. 

effect  of  decree  of  surrogate  that  executor  ha  ; renounced  on  proceedings  to 
compel  him  to  qualify  c    ""  cdeemed  to  have  renounced,  223. 

JURISDICTION  OF,  TO  GRANT  LETTERS  OF  ADMINISTRATION,  227. 

w^hat  surrogate  has  jurisdiction  to  grant  administration  of  goods,  4bc.,  of  inteatato  non- 

inhabitant  dying  out  of  the  state  leaving  assets  in  several  oountiesi  227. 
jurisdiction  of,  to  grant  administration  in  cases  unprovided  for  by  statute^  228. 
private  property  of  Seneca  Indians,  not  within  jurisdiction  of,  228. 


'i 
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SURROGATE— conim««f. 

JURISDICTION  OP,  TO  GRAyT  LETTBBS,  ETC. — COrUinued. 

where  several  persons  eqaally  entitled  to  administratioD,  surrogate  grants  to  one  or 
more,  in  his  discretion,  229. 
discretion  to  be  exercised  by  some  rule,  236. 

other  things  being  equal,  nominee  of  majority  of  parties  in  interest  entitled,  236. 
will  consider  moral  fitness,  236. 
proceedings  before  on  taking  out  letters  of  administration,  241. 

cannot  grant  letters  of  administration  to  person  not  entitled  alone  on  the  petition  of  a 
person  entitled,  243-4. 

where  person  remotely  entitled  applies  for  administration,  those  having  prior  claim 
must  be  cited  br  renounce,  2^3  to  245. 
proceedings  before  on  granting  administration  where  minor  has  prior  claim  to  person 

applying,  245. 
bond  of  administrator  to  be  taken  by,  242,  245. 
must  be  acknowledged  or  proved,  245. 

JURISDICTION  OF,  TO  ISSUE  LETTERS  OF  ADMINISTRATION  WITH  THE  WILL  ANNEXED,  AND 

de  bonis  non^  247-8. 
in  what  cases,  and  when  to  issue,  247-8. 
proceedings  before,  on  issuing,  249. 
to  take  bond  of  administrator,  242,  249. 

bond  required  as  well  of  residuary  legatee  as  of  widow  or  next  of  kin,  249. 
form  of  letters,  250. 

AUTHORIZED  TO  GRANT  SPECIAL  LETTERS  OF  ADUINISTRATIOV,  OR  OF  COLLECTION,  250  tO  252. 

in  what  cases,  251-2. 

where  delay  in  proving  will,  251. 

surrogate's  discretion  unrestricted,  252. 
where  delay  in  granting  letters  of  administration,  251-2. 
•  security  to  be  given  by  collector,  252. 
form  of  letters,  262. 

POWERS  AND  DUTIES  OF,  IN  RESPECT  TO  INVENTORIES. 

appointment  of  appraisers  by,  to  aid  in  taking  inventory,  267. 

See  title  Inventory. 
may  supervise  proceedings  of  appraisers,  and  coi  rect  irregularities,  273-4,  276. 
where  executor  or  administrator  omits  to  set  apart  property  for  widow,  surrogate  may 
order  payment  of  a  sum  of  money  in  lieu  of  the  amount  to  which  she  was  entitled,  276. 
may  extend  time  to  return  inventory,  279. 

proceedings  to  compel  executor  or  adminisiraior  to  return  inventory ^  279,  287. 
who  may  apply,  281. 
petition,  281. 

summons,  279  to  283,  286. 
attachment,  279  to  283,  286. 
when  he  may  revoke  loiters  of  executor  or  administrator  for  not  returning,  279,  286. 

assign  bond,  280,  286. 
must  be  taken  within  a  reasonable  time,  282-3. 
certificate  of,  to  enable  executor  or  admini.^trator  to  transfer  stocks,  304. 
authority  of,  over  collector,  in  respect  to  sales  of  personal  property  of  deceased,  311. 

proceedings  boforo  surrogate  to  obtain  directions  for  sale,  311. 
his  authority  to  compel  collector  to  account,  and  to  deliver  over  property  to  executor 

or  administrator,  305,  583. 
may  give  preference,  in  payment  of  debts  by  executor  or  administrator,  to  rent  due  or  accru- 
ing upon  leases,  over  debts  of  fourth  doss,  311-12,  547. 
proceedings  to  obtain  order  allowing  preference,  317.  « 

order  allowing  preference,  317. 
upon  accounting  of  executor  or  administrator,  preference  maybe  allowed,  318,  547. 
pew  rent  not  entitled  to  preference,  318. 
may  permit  execution  to  issue  upon  a  judgment  obtained  against  deceased  in  his  life- 
time,  342,  344. 
proceedings  on  obtaining  permission. 
proceedings  before,  to  procure  order  that  execution  issue  upon  a  judgment  obtained  against 
an  executor  or  administrator,  after  a  trial  at  law  upon  Vie  merits,  367  to  371. 
petition,  368. 

order  to  show  cause  why  execution  should  not  issue,  368. 
citation  to  account,  368. 
order  that  execution  issue,  370. 
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p'yWi.:-*  AXii  ZjZzzls  c?.  cp  EX-^prrr  to  3TE3rn"iii5 — c-:  :  -vfi 

wr.rrn  he  E.--17  iTir.:  t'.  e  or'I»rr.  371. 
aL-.'L'jL*.  f.r  "ftl.  .''-  *.-i»-C'"i:l>i,  2:^7  i»ne.  3T2- 

iftu.'U'JA  f^'j'.x  t'jf  ^/rc- .'  <r/  u:zr^.  35*5-  373. 
j.frc.'.ioi.  for  r-.:frf  UL-er  the  »:a:  .:<?,  275. 

ci*..'j:!'^^rj  to  sh.-nr  r-v:~?  whj  jaji^ri^:  cf  ctl:  rlcili  :x:  Le  Ic-:r£^i-  2T5^ 
p;ooe^-:r>^'g  en  rc:  im  of  c^.*i:>-L-  37C. 

def'.-r.  :•<:  of  .Siaiutfc  of  L.ii*itirlox;5,  eieci^ior  ni^-s  set  ip-  Ie  rii:e.  3T^L 
decree.  377. 

wf.ethfrr  scT'-iyate  ir.av  try  val'.illv  cf  a!!-red  claiis?  3T7.  552  ro  5S4- 
to  df:«!/r.ate  cew.sj  i-p-f-r  in  which  norrce  f  jr ex::,f.i;:oc  of  clairn?  to  t^  p  - . !.-5l€-d.  S3-1,  ZSL  j 

o:.e  Lcw^f  <'ij  -r  .s'-Sl-ient  ciil»«s  he  de^^^i^ie  a  sc'i-'-r-i.  3*2-3.  ! 

>7i/iy  order  jf^iyifUTf.t  of  U'jacy.  or yrtuiii  0/ lejacy.  to  Azyti^  K'Mf*  ic.'\t  zjoCiaa-iiT'g  fjr  Im 
Buj/).<m,  h*:yrt  t/^  ejjfirat  on  0/  the  year.  43&-S.  442-3. 

when  and  Low  ora»?r  for  advance  to  be  made,  435-9,  442-3. 

tk-e  title  PoymtrJ  r.f  L^.jacuts. 
Vi/iy  ^iKcre*  paymer*(  ofl^jjanj  or  fJ-'rt.-ilutA'e  shcn,  a-j--'i'jsi  eitcimU/^  v  adrw^sji'cic'',  d 
any  time  of:^  crtt  y^.ar  irora  yrani  '■'f  ItV^rt,  4^9.  454-5. 
pe  til  ion  aad  prooe<rdiri;r«.  36C,  373,  455  to  457. 

See  title  Payment  of  L^acits. 
may  dirert  payment  of  legacy  to  minora  to  his  Qtr^tral  ^jardian,  on  his  ^.zir^g  5crBT^, 
43S,  461- 

»See  title  Pa^jment  of  LeQicies. 
proceedinjrs  to  obtain  directions,  460-L 
order  directing  ^iardian  to  receive,  461. 
when  minor  l)a.s  no  jrenoral  guardian,  or  direction  not  given  for  pavmcnt.  snrrocate  to 

receive  aijd  invr-ct  Icjracv  to  minor,  and  app Iv  icccme  to  his  S'irr-.  :t.  426.  461, 
rcm'.dif^  bv  proceedii-gs  before,  to  enforce  dispoaiiioii  or  distribution  of  rtsidnarj  estate, 
477-8,  4'53-4. 

JUniSDICTIOSr  of,  is  respect  to  the  ACCOUNTIXG  of  EXECXrrOES  AXD  ADMEflSTEATOBa 

after  eighteen  months  from  grant  of  letters,  surrogate  mav  order  executor  or  adn-inis- 
trator  to  account,  and  decree  payment  of  claim,  355. 
thirty  days'  service  of  order,  355. 
creditor  obtaining  judgment  after  tri;il  upon  the  merits,  may  have  remedy  to  issue  eie- 

cution  under  this  provision,  355,  371. 
creditor  obtaining  judgment  against  executor  or  administrator  othervrise  than  after  trial 
ujx>n  the  merits,  mw.«r  seek  hiK  remedy  to  issue  execution  under  this  statute,  371  to  373. 
claimant  who  has  not  obtained  judgment  may  have  remedy  under  same  statute,  37S. 
payment  of  legacies  may  be  enforced  by  proceedings  on  aecoiintirg,  439.  45f^. 
payment  or  di-»tribution  of  residuary  estate  may  be  enforced  by  same  proceedings,  47S. 
who  may  apply  for  order  to  account,  481. 
may  authorize  executors  and  administrators  to  compromise  dobts,  4S3,  520. 

jiroceediiigs  to  obtain  autliority  to  compromise  debt,  520. 
to  apportion  commission  among  Uic  executors  or  administrators  where  there  are  several 

483,  534. 
juruidictioit '/,  on  final  setikment  of  the  accounis  of  exfcutors  and  adfur.iistrators.  to  de>rret 
payment  and  distribution  of  prcperty  not  paid  or  dibirihuitd^  and  to  settle  and  dtttrtniue 
questi^jns  oncerning  any  debt,  claim,  legary,  d'c,  547. 
claims  between  the  executor  and  the  estate,  546-7. 

several  executors,  548-9. 
as  respects  peri-;oual  repre.«entative8  of  deceased  executor,  549. 
in  respect  to  claim  due  surviving  partner,  549. 

to  charge  executor  with  value  of  premises  of  the  estate  sold  to  himself,  549. 
to  determine  validity  of  an  alleged  donatio  mortis  causa,  549. 
to  determine  the  validity'  and  amount  of  a  olaim  by  a  creditor,  brought  against  the 

executor  and  administrator,  551  to  553. 
where  creditor  has  security  for  his  debt  upon  another  fund,  554. 
where  there  is  a  specific  lien  on  tho  land  devised,  554. 
power  of,  on  final  distribution  of  accounts,  to  direct  disposition  of  property  still  ic  ex- 
ecutor's hands,  and  of  securities  not  yet  due,  485,  554,  656. 
to  allow  retainer  for  debts  not  yet  due,  586,  555. 
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SURROGATE—  corUinued, 
JURiSDionoN  OP,  IN  BE8PECT  TO  ACCOUNTING,  ETC. — Continued, 
jurisdiction  of^  on  final  settlement  of  accounts  ofexecutors,  &c. — continued. 
may  compel  executors  to  account  for  proceeds  of  sales  of  real  estate,  ordered  by  will  to 
be  sold  to  pay  debts  or  legacies,  686,  555,  627-8.  ' 

cases  to  which  jurisdiction  extends,  5S5,  628. 
distribution  under  the  staiutej  555,  569.     See  title  Distribution. 

where  the  deceased,  at  the  time  of  his  death,  was  domiciled  abroad,  569,  571. 

See  title  Non-inhaJbitant. 
disposition  of  personal  property  under  will  of  person  dying  domiciled  abroad,  569. 

See  title  Non-inhabUa'aL 
disposition  of  personal  propeity  of  intestate  married  women,  573  to  575. 

See  titles  Distribution.    Husband  and  Wife. 
his  authority  with  respect  to  disposing  of  or  sectiring  the  distributive  shar^  of  minors, 

558,  575. 
form  of  surrogate's  decree  on  final  settlement  of  accounts  of  executor  or  administrator, 
575,  577. 
recitals  in,  575. 

decree  for  settlement  of  account,  575. 
distribution,  576. 

where  accounting  at  instance  of  a  single  party,  577. 
costs  of  the  accounting. 

executor  entitled  to  his  costs,  so  far  as  he  is  not  in  fault,  576. 
surrogate  not  authorized  to  decree  costs  to  the  exclusion  of  the  executors  commis- 
sions, 534,  576. 
enforcing  surrogate's  decree,  583,  677. 
by  action  at  law,  577. 
complaint,  677. 
when  by  attachment,  677. 

when  surrogate  may  cause  bond  to  be  prosecuted,  578-9. 
to  sustain  action  upon  bond,  decree  must  be  shown,  579. 
service  of  copy  decree  not  required,  679. 
demand  not  necessary,  579. 
omission  to  perform  decree  must  appear,  579. 
certificate  of  decree  for  payment  of  money,  30,  578,  681. 
applipation  for,  and  issuing  certificate,  581. 

to  be  filed  with  county  clerk,  578,  681.  ^ 

becomes  a  lien  on  land,  578. 
execution  upon,  578,  581. 

form  of  the  process,  578,  681. 

to  direct  levy  of  property  of  executor  and  not  of  deceased,  681. 
if  execution  returned  unsatisfied,  surrogate  to  assign  bond,  678,  681. 
proof  required  to  obtain  assignment,  581. 
order  for  assignment,  581. 

constitutes  assignment,  681. 

surrogate  retains  custody  of  bond,  681-2. 
action  upon  bond  may  be  in  name  of  party  obtaining  decree,  682. 
judgment  in,  582. 
accounting  before,  by  collector,  when  letters  of  collection  superseded,  305,  683. 

PROCEEDINGS  BEFORE,  BY  EXECUTOR  OR  ADMINISTRATOR,  TO  OBTAIN  AUTHORITY  TO  MORT- 
GAGE, LE.iSB  OR  SELL  REAL  ESTATE  OF  DECEASED  FOR  TUB  PAYMENT  OF  UIS  DEBTS,  685 

to  627.    See  title  Real  Estate  of  Deceased  Persons. 
when  executor  or  administrator  may  make  application,  687. 

petition  to  mortgage,  lease  or  sell,  587. 
appointment  of  guardian  for  minors  interested,  592. 

See  titles  Special  Guardian.     Minors. 
order  to  show  cause  why  authority  siiould  not  be  given,  595. 
service  and  publication  of  the  order  to  show  cause,  695. 
hearing  on  return  of  the  order  to  show  cause,  696,  603.     See  also  617,  619. 
what  heir  or  devisee  may  show,  on  hearing,  696,  599. 
surrogate  cannot  order  sale  to  pay  executor's  expenses,  601. 

nor  costs,  601. 
to  order  question  of  fact  to  be  tried  by  a  jury,  601-3. 
to  enter  demands  adjudged  valid  in  a  book,  603. 
entry,  nunc  pro  tunc^  603. 
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SURROO  ATE-«m'in>i*£ 
vkfjrzEi,:sG^  brf^.^ie,  bt  KxzcrroE,  etc,  to  obtais  ArTBOSJiT  to m 

or-l€T  v>  iM.yr^'j^.  Ifriie  or  sell,  €03. 

fa -.a.  orw:./;'j  rirr^r/aie  to  be  satisfod  fcvfcre  y->ftV^^'y  COS. 
of  d'ft  m/:..'  z  »:.»:  .'-r  f  rcr^nj  ?f.ail  be  mort^s^td,  k::&s€*i  cr  ft>ll  6W^ 

ie>-»'  rr.*t7  Vy*"  for  ho^r  ios?.  604. 

?.»-  r»  or  '>•.-.'.««  to  £h:w  iLat  moaej  can  be  nise<i  bj  cc-rtgai^  cr  k 
OT^U-r  for  s-..*?.  C.5. 
»^'UT.ir  to  'r>€  t^ikcR,  €0»X 
apjx.;:.:rr.f'Lt  of  r,<irsoa  to  seH  where  executor  or  adxir.i^ratftr  ociis  u»  give  •n- 

r.ty.  ^O-J. 
no'-i',*''  of  saV-.  COS. 

to  1^  BIX  we<.-ks,  €0S. 
reg-ilaiioiis  of  snie,  601^. 
var-ai.r.j^  or  corifirru'ntr  pxtle.  609-10. 
convey ar.'^'f-  of  li.e  r."as  f -t/iie.  612. 

ft'jtTf/i:?ife  cannot  con.i»eI  purchaser  to  take,  614. 
di.a'-'O.aiiion  of  i}T'yj*^:'\i  of  sale,  614. 
cali:nj(  exocKtor  or  adin-rjlstraior  to  account,  614. 
proc*.-<^lji  to  h*i  bro'j^rht  into  eurroeate's  office  to  be  distributed,  614-15. 
paymfrnt  of  ei[yjn-yr-i  of  saie.  and  satisfaction  of  widow's  dower,  615. 

canrjot  v.-ll  wi<iow'g  estate  in  dower,  wbere  dower  hag  been  assigned,  615. 
notice  of  dUiributi  ^n,  617. 

to  Vk:  publi.-i'.ied  six  weeks,  616. 
dispotfition  of  proceed >»  of  sale,  617-18. 

prx.'ce^iini^  on  dLsir.buiion,  618. 
dispoj-ition  of  surr  I;ig,  C20. 

surrojfate  to  kf-<p  "ecurities,  and  collect  and  apply  same,  620-1. 
to  rnako  inve-!tment«,  621. 
PRfKKEDIXCS   KKFOHE,   lO   MORTGAGE,   LEASE    QU    SELL  TIIE    BEAL    ESTATX    OF    THE    DE- 
CEASED,  FOR  llIB  PAYME.ST  OF  HIS   DEBTS,    TAKBX   OX   THE  APPLICATIOX  OF  A  dZDI* 
TOR,  621,  627. 

when  they  may  be  taken,  621  to  623. 
petition  of  creditor,  623. 

order  tl»at  executor  or  a'iministrator  show  cause,  621-2,  624. 
^piKjintrnent  of  guardian  for  minors  interested,  624r-^. 
order  that  parties  in  interest  show  cau.se,  625. 
order  tliat  executor  or  administrator  mortgage,  lease  or  sell,  626. 
may  distribute  proceeds  of  sale  of  real  estate,  made  by  execatnB  under  deviss  or 
power,  627.  • 

PBOCEEDIXGS  liEFOHE,  FOR  THE  BEVQCATIOX  OF  THE  PROBATE  OF  A  WILL  OS  ALLEGATIOSS, 
637,  641 
allegations,  638-9. 
citation,  638  to  640. 
bearing  and  proceedings  on  return  of  citation,  638,  640-1. 

api)ointment  of  guardians  for  infant  legatees,  638,  640. 

prcbate  of  the  will  noi  prima  facie  evidence  of  its  validity,  640. 

will  must  bo  proved  de  novo,  640. 

mu.«t  reduce  testimony  to  writing  and  enter  it  in  a  book,  641. 
revocation  of  ])robate,  638,  641. 

iiotif'o  of,  639,  641. 

service  and  publication  of,  639  to  641. 
where  i>robate  is  confirmed,  639,  G41. 
costs  and  expenses  of  the  proceeding,  639. 

enforcing  the  collection  of,  639,  641. 

rROCEEI)IN(;s  BEFOUR,  FOR  THE  REMOVAL  OF  AN  EXECUTOR  WHO  IS  LEGALLY  IKOailPE- 
TENT,  AND  TO  COMPEL  AX  EXECUTOR  WHOSE  CIRCUMSTANCES  ARE  80  PRECARIOUS  AB  XOT 
TO  AFFORD  ADEQUATE  SECURITY  FOR  HIS  DUE  ADMINHSTRATION  OF  THE  ESTATE,  TO  Cm 
SECURITY,  OR  TO  RKMOVE  HIM  FOE  WANT  OP  SKCUIUTY,  642  tO  647. 

complaint,  042  to  044. 

citation,  642,  614. 

order  enjoining  executor,  643 

proceedings  on  return  of  citation,  644,  646. 

when  security  should  be  required,  645. 
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PBOCEBDIKGS  BEFORE,  FOR  REMOVAL  OF  EXECUTOR,  ETC. — Continued. 

cases  to  which  statute  applicable,  646-5. 
order  requiring  security,  646. 
amount  of  securiij,  646. 
bond  like  that  required  of  administrators,  643. 
must  bo  to  the  people,  647. 
where  executor  neglects  to  give  bond,  letters  testamentary  superseded,  647. 
when  executor  incompetent,  security  not  to  be  taken,  but  letters  testamentary  to  be 
superseded,  643,  646 
casos  of  incompetence,  646. 

PROCEEDIKGS  BEFORE,  TO  COMPEL  AK  ADinXIBTRATOR  WHOSE  SURETIES  ARE  IXSUFFICIEKT 
TO  GIVE  FURTHER  SURETIES,  OR,  FOR  WANT  OF  SUCH  FURTHER  SURETIES,  TO  REMOVE  HIM 
FROM  HIS  TRUST,  647-8. 

PROCEEDINGS,  BY  A  SURETY  OF  AN  ADMINISTRATOR,  TO  BE  RELEASED  FROM  RESPONSIBILITY 
FOR  THE  FUTURE  ACTS  OR  DEFAULTS  OF  THE  ADMINISTRATOR,  AND  TO  COMPEL  SUCH  AD- 
MINISTRATOR TO  GIVE  NEW  SURETIES,  AND,  FOR  WANT  OF  NEW  SURETIES,  TO  REMOVE  HIM 
FROM  HIS  TRUST,  648,  651. 

PROCEEDINGS  BEFORE,  FOR  THE  APPOINTMENT  OF  A  GUARDIAN  FOR  \  MINOR  OVER  THE  AGE 
OF  FOURTEEN  YEARS,  677,  683. 

FOR  THE  APPOINTMENT  OF  A  GUARDIAN  FOR  A  MINOR  UVDER  THE  AGE  OF  FOURTEEN 
YEARS,  678  to  682. 

to  annex  copy  of  statute  to  letters  of  guardianship,  690. 

AUTHORITY  OF,  TO  COMPEL  GUARDIANS  TO  RENDER  ACCOUNTS,  AND  TO  SETTLE  THEIR  AC- 
COUNTS, 693. 

proceedings  on  accounting,  693. 

PROCEEDINGS  BEFORE,  FOR  THE  REMOVAL  OF  GUARDIANS,  697,  702. 

PROCEEDINGS  BEFORE,  IN  RBSPEOT  TO  AUTHORITY  REQUIRED  TO  BE  EXERCISED  BY  PUBLIC 

ADMINLSTRATORS,  706  to  716,  721  to  726. 
PROCEEDINGS  BEFORE,  FOR  THE  ADMEASUREMENT  OF  DOWER,  726  tO  735. 
APPEALS  FROM  THE  ORDERS  AND  DECREES  OF  SURROGATES,  735  tO  766. 

SURROGATE  OP  THE  tJOUNTY  OF  KINGa 

authorized  to  appoint  clerks  to  assist  him  in  his  office,  21. 

compensation  of  such  clerks  to  be  audited  and  allowed  by  board  of  supervisors,  out  of 
fees  and  perquisites  of  office,  21. 
SURROGATE  OP  THE  COUNTY  OP  NEW  TORK. 
election  and  term  of  office  of,  13,  14. 

vacancy  in  the  office  of,  supervisors  of  tlio  city  and  county  to  fill,  14. 
has  power  to  appoint  assistants,  17. 
number  of^  to  be  authorized  by  board  of  supervisors,  17, 
to  be  respondble  for  acts  of  assistants,  17. 
to  be  allowed  salary  of  $3,0Q0  per  year,  20. 
board  of  supervisors  of  county  may  increase  or  diminish,  but  not  more  than  $500  at  one 

time,  20. 
salary,  how  to  be  paid,  20. 

accounts  of  a-ssistnuts  of,  not  to  be  allowed  until  verified,  Ac,  20. 
salary  of,  and  of  assistants,  to  bo  paid  out  of  fees  and  perquisites  of  office,  20. 
contingent  expenses  of,  to  be  paid  out  of  fees  and  perquisites  of  office,  20. 
foes  and  perquisites  and  contingent  expenses  of,  comptroller  to  keep  a  distinct  account 

of,  20,  31. 
penalty  of  bond  of,  as  security,  to  be  in  $10,000,  22. 
supervisors  may  require  from,  and  trom  assistants,  such  security  as  they  may  deem 

proper,  22. 
to  keep  an  exact  account  in  a  book  of  fees,  Ac,  32-41. 

foes  of,  belong  to,  and  are  for  the  benefit  of  the  city  and  county,  and  are  to  be  paid  over 
into  the  treasury,  41. 
transcript  of,  to  be  transmitted  to  comptroller,  under  oath,  monthly,  within  ten 

daj's  after  expiration  of  month,  41. 
assistants  to  charge  for  service,  and  same  to  bo  accounted  for,  42. 
receiving  foes  to  his  own  use,  or  neglecting  to  account  for  same,  guilty  of  misdemeanor, 

and  p>unisiiable  by  fine  and  impri.aonment,  42. 
where  disabled  from  acting,  first  judge  of  Court  of  Common  Pleas  to  act  as  surrogate,  46. 
when  both  disabled,  district  attorney  to  act  as  surrogate,  46. 
first  judge,  when  acting  as  surrogate,  to  use  seal  of  surrogate,  46. 

to  record  wills  and  letters  testamentary  and  of  administration  in  surrogate's 
books,  46. 
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SUEROOATE  OP  TflE  COUXTY  OP  XEW  YORK— &VM',aMi 

pr:ictiec  la  lue  court  oC  in  rr'spect  to  graoting  ati'.^iii*.air^.*jQ  of  iL»  g^ois.  Ll^  cf  d»> 

ceasexl  Doa-innabitAQlf*.  23i*. 
prjA'j'i'.nzi  I'y  p  ijil?  a/ini-Distrator  l^f^^re,  to  obtain  asiLorlij  t3  ii.ien«:re  «a  p: 
etabezzlerr.tD:  ordf-ocdent's  ^*jods,  705. 

to  ciouin  possession  of  property  of  the  deceased  oooceakd  or  viilifli 
him,  1U9  to  «uj. 
SURROriATES. 

of!i  >?  of  <urT-*z^i2,  derivation  and  origin  oC  1,  2,  4. 

under  ill 3  co.oj.ial  p^ovemaieiit,  4. 

first  ri-cogniz'.d  uuder  state  government  by  act  of  1 7*1 8,  4. 

See  tiiie  Surrey  ite. 
autliorized  to  allow  of  gnardians  by  act  of  1S02-3,  675. 

.  to  ca'i5e  admeasurement  of  dower  to  widowra,  4. 
[/reviooa  to  Revised  Statutes,  jurlddiction  nndedned,  laws  defective,  practise  Tarljos  and 

floatinja^,  4. 
evils  remedied  by  Rerisod  Statutes.  4. 

incideatal  and  constructive  authority.  4.  , 

r-rstraints  upon,  provided  by  Revised  Statutes,  repeajed  by  act  of  1 337,  5. 
fees  of,  and  tlioir  duties  in  rei<p?ct  to  accounting  for  the  same,  40. 
cases  in  which  disablfd  from  actiog.  43. 
of  supplying  their  places  in  such  case?.  43. 

probieji lions  to  which  they,  their  clerks,  law  partners,  Ac,  are  sabject,  47. 
appcils  from  the  orders,  sentences  and  decrees  of,  735  to  756. 
SURROGATES'  COURTS.    See  till^  '' SurrogoLss'  and  '' SurrogaU:' 
Statutory  Courts,  7. 

not  courts  of  record,  7.  • 

courts  of  peculiar  and  special  jurisdiction,  7. 
previous  to  Code  of  Proceedure,  laid  down  that  they  were  entirely  creatures  of  the 

statute,  7. 
in  pleading  decree  of,  previous  to  Code,  jurisdiction  required  to  be  shown  affiimativelyt  7. 

since  the  Code,  not  necessary  to  state  (acts  conferring  jorisdiciion,  7. 
sales  of  real  estate  by  order  of,  since  statute  of  1850,  valid  and  effectual »  if  xnadA  by 
order  of  court  of  original  general  jurisdiction,  7,  633. 
title  of  purchaser  at,  cannot  be  impeached  for  any  cauao  for  which  same  coidd  noi 
bo  impeached,  if  order  made  by  court  of  original  general  jurisdictioD,  8. 
have  only  a  special  and  limited  statutory  jurisdiction,  8. 
authority  of,  nei'd  not  be  given  in  express  words,  8.  • 

may  be  taken  as  grunted,  if  same  may  bo  fairly  inferred  from  general  langoage  of 
statute,  Ac.,  8. 
pleadings  in,  8. 
parties  m'lst  make  statements  of  their  claims  in.  in  the  nature  of  pleadings,  7. 

OP  THE   COilPETEXCr  OP  WITXESSLS,  AXD   THEIR  EXAMIXATIOX.  AJTD  THE  EXAXDrAnOS  OT 
PARTIE3  IX  PBOCEEDLVGS  IN  THE  SURKOGATES'  COURTS.  9,  10. 

examination  of  parties  in  proceedings  for  the  proof  of  a  will,  161. 

on  accounting  of  executors  or  administrators,  515-16. 
attorneys  and  counsellors  not  known  as  officers  of,  9. 

See  title  Attorneys  and  Counsellors. 
existing  organization  of,  10. 

Sec  title  Swrogates,  ofict  of. 
county  judge  to  bo  elected  to  discharge  duties  of  office  of  surrogate,  10  to  12. 
separate  officer,  10  to  12. 
local  officers,  12. 
surrogate  of  the  county  of  New  York,  14. 
lime  lor  holding,  when  county  judge  performs  duties  of  office  of  surrogate,  14. 

may  be  held  at  time  and  place  of  holding  county  court,  15. 
county  judj?c  to  direct  order  of  business  in,  15. 

when  held  by  separate  officer  elected  to  discharge  duties  of  office  of  surrogate,  to  bfl 
held  at  the  times  and  places,  and  in  the  manner  and  with  the  powers  and  jurisdictioo 
provided  by  law,  15. 
laws  relating  to,  to  apply  to  county  judge  and  other  officers,  15. 
to  be  held  by  stirrogate.  23. 
writs  and  process,  issuing  of,  to  be  in  the  name  of  the  people,  unless  otherwise  provided 

by  law,  30. 
time  when  they  shall  be  open,  30-1. 
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open  at  all  times,  particularly  Monday  of  each  week,  sittings  of|  must  be  public,  31. 

cannot  be  open  or  transact  business  on  Sunday,  31. 

DO  stateil  terms  in,  31. 

process  to  enforce  orders,  &c.,  o^  may  be  issued  by  surrogate  of  one  county,  to  officers 

authorized  to  servo  in  any  other  country,  and  oflficer  required  to  execute  same,  30. 
issued  out  of,  ofiBcers  to  whom  directed  must  execute  as  if  issued  by  a  court  of  record,  34. 
for  neglect,  officers  subject  to  like  penalty,  34. 
sheriff,  jailer,  coroner,  ic,  to  execute  process  of,  in  the  same  manner  as  if  issued  by 

court  of  record,  34.    See  title  Process, 
provisions  of  certain  sections  of  the  Revised  Statutes  specified,  to  apply  to  attachments 
issued  out  of,  34. 

See  title  AUcuihmenis. 
may  award  costs  in  cases  of  contest,  39,  651. 

•  costs  to  bo  taxed  at  rate  allowed  by  Court  of  Common  Pleas,  39,  651-2. 
See  title  Costs. 
whtn  jurisdiction  acquired,  same  exclusive  of  all  other  surrogates,  39. 

See  title  Jurisdiction. 
win  proved  in,  conclusive  as  to  personal  estate  only,  48. 

may  be  proved  in,  as  to  both  real  and  personal  estate,  49. 
See  title  WiU. 
where  will  of  married  woman  proved  in,  duty  of  to  admit  to  probate,  leaving  it  to 
proper  tribunal  to  determine  what  property  passes,  64. 

cannot,  upon  the  probate,  pass  upon  operation  or  effect  of  such  will,  64. 
whether  provisions  of  statutes  relative  to  revocation  of  devises  and  bequesiSj  as  distin- 
guished from  those  relating  to  revocation  of  mils,  were  not  intended  for  guidance  of 
courts  of  construction  and  not  of  Probate  Court?  141. 
what  wills  must  be  proved  in,  146. 

importance  of  proving  will  of  real  estate  in,  since  R.  S.,  146. 
what  Surrogate's  Court  has  jurisdiction  to  take  the  proof  of  the  will,  147. 

provisions  of  the  statute  prescribing  the  surrogate  to  have  jurisdiction,  14 t-S. 
cases  unprovided  for  by  the  statute,  147. 

jurisdiction  in  those  cases,  147. 
Surrogate's  Court  has  jurisdiction  to  take  proof  of  will  of  personalty  valid  by  law  of 
domicil,  but  not  by  law  of  place  where  made  by  commission,  147. 
course  of  proceeding  in,  in  matters  relating  to  probate  and  administration,  147. 

where  jurisdiction  givefi  by  statute,  mode  of  exercising  it  is  in  discretion  of  surro- 
gate, 147. 
proceedings  in,  on  proving  wills,  148. 

of  the  proving  of  wills  of  inhabitants  of  the  county — of  the  preliminary  proceedings,  148. 
of  the  petition  for  the  proof,  150. 
of  the  issuing  and  service  of  the  citation,  153. 
of  proceedings  for  the  proof,  157. 

See  titles  WtU.     0/ Proving  Wills. 
of  the  proving  of  wills  of  non-inhabitants,  192. 
the  only  courts  in  which  validity  of  will  of  personalty  can  be  established  or  disputed, 

212-13. 
the  only  Courts  of  Probate,  213. 
letters  testamentary  or  probate  from,  requisite  to  enable  executor  to  assert  or  rely  on 

•  title  in  any  other  court,  2 1 3, 
what  Surrogate's  Court  may  issue  letters  testamentary,  212  to  14. 
in  what  Surrogate's  Court  letters  of  administration  shall 'bo  obtained,  227. 

See  title  Letters  of  Administration. 
costs  and  fees  in,  39,'  651.  563. 
cannot  require  security  for  costs,  653. 

SUSPENSION, 

of  the  absolute  ownership  of  personal  property  restricted,  396. 

Taxes. 

in  the  order  of  payment  of  debts  of  deceased,  to  bo  paid  in  second  class,  312, 315,  353.  ^ 
executor  or  administrator  not  warranted  in  paying  taxes  assessed  subsequent  to  dece' 

dents  death,  514. 
may  be  allowed  such  charges  as  paid  on  account  of  distributive  share,  514. 
payment  of,  on  real  estate  relieves  real  estate  at  the  expense  of  the  personal,  315. 
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TAXE55 — ronii.tu^i. 

dutl-rs  a^i  l\2.'i/.V\'.es  of  execctar  or  adrnirl«trator  in  respect  lo  Lie  jajz=,iz:z  cf  axes  cc 

pro:  vrtj  of  t^e  deovass^l  in  bis  hanis.  339. 
ina*v.  1  iiii  projicrtr  of  executor  or  a-lailDiscraicr  izaT  be  takes  fcr  laix  thjcc:  hi=.  ia  ba 

rffpr.?-ec:a!ive  character.  339. 
exe-  ::or  cr  a-l.-ninlstrator  should  examine  tax  Msts  and  bare  the  sa=i«  ocrrectri  -  er- 

toZm'io  1?.  339. 
d'li  2it :;.  •  l.L'-li  of  ii:e  d^coas^d,  pivable  out  of  personal  est&ie.  340 
axTi'-ni'  ^  .  •■j'-^i'irrLliv.  cfiar^vaMe  lafxja  the  lai:i.  340. 
not  to  be  deii.;^  from  aniii.tT.  466. 
mav  be  d'>i;:..'Myl  from  interest  payable  to  legatee,  466. 

TEXANT  FuB  LIFE. 

exof'ut^ir  or  adininLstrator  ot,  mar  recover  from  lessee  o^  propcrtk^c  cf  rezix  dne  it 

deulj,  292. 
of  personal  property,  remainder  over,  449. 

S«se  title  Payment  of  Lit^acies. 
tL  person  takio;^  the  rssi  Jue  ior  life,  id  euiitled  to  the  proceeds  from  testators  ftfs;n.  443. 
wliere  ti.e  bequest  is  of  tliln^  quae  ipso  usu  coitsmaufUur,  460. 

of  thinz^  daily  weahrij^  out,  452. 
inventory  by  tenant  for  life.  452. 
daty  of  executor  to  convert  the  property  into  money,  and  inyest  the  proceeds^  43L 

TEST.\MKXTARY  GUARDIAN, 

apfxiiute^l  by  will,  not  guardian  for  purposes  of  proof  of  wOl,  149. 
wucn  entitled  to  receive  legacy  of  minor,  438.  460-1. 

Sett  title  Payment  of  Legacies. 
how  coa?titated,  6T3. 
powers  of,  673-4. 
fatlier  only  can  appoint,  674. 
under  Liw  of  1S60  probably  mother  has  the  power,  674. 

TESTAMENTARY  TRUSTEES, 

surro;^ate  has  jurisdiction  to  take  and  settle  the  accounts  of)  26-7,  484-5,  546. 
accounting  by  executors  as,  546. 

TESTIMONY, 

of  foreijifn  witnesaes  may  bo  taken  by  coiumlssioa  in  proceedings  in  Surrogate  Courts, 
30,  163. 

taken  by  si;rro<rate,  in  relation  to  the  granting  or  rcvoQalion  of  letters  testamentary,  or 
of  a'lmini*»tration,  to  be  reduced  to  writing  and  entered  in  book,  31,  191. 

on  proving  will,  159,  171. 

to  be  committed  to  writing,  1G5. 
and  suVjscribed  by  witness,  165. 

statute  prescribes  no  form  for  taking,  1C5. 

of  a^^ed,  sick,  or  infirm  witness  residing  in  same  county  with  surrogate,  how  ob- 
tained. 165. 
residing  in  another  county,  165  to  1C3. 

of  foreign  witness.  168  to  171. 

what  mu.st  appear  by,  to  establish  will,  171. 

wljcro  that  ot"  subscribing  witness  defective,  may  be  supplied  from  other  aoarces,  174  to 
181. 

parties  resisting  probitc,  may  iutroduce,  to  show  will  not  valid,  181. 

of  blind  person,  GO.  181. 

in  relation  to  the  proof  of  any  written  or  unwritten  will,  to  be  reduced  to  writing  and 
entered  in  a  book,  165,  191. 

on  proving  will  of  non-inhabitant,  193. 

whore  there  are  conflicting  claims  to  administration,  245. 

TIME, 

for  holding  Surrogates'  Courts,  15,  30. 

TIOGA— COUNTY  OF, 

local  olfi'jer  to  bo  elected  in,  to  discharge  duties  of  county  judge  and  surrogate,  12. 

time  of  election,  and  term  of  office  of,  13. 
when  to  be  designated  special  county  judge,  and  when  special  surrogate,  17. 
!  to  possess  powers  of,  and  to  continue  proceedings  commenced  before  county  judge,  17. 

to  be  allowed  compensation  by  board  of  supervisors,  19. 
to  discharge  duties  of  county  judge  and  surrogate  in  case  of  vacancy,  39. 
fees  of,  to  be  paid  over  to  county  treasurer,  41. 
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TITLE, 

of  purchaser  of  real  estate  at  surrogate's  sale,  not  to  bo  impeached  foranj  omissioa,  &c., 
for  which  same  could  not  be  impeached,  if  made  by  order  of  a  court  of  original  gen- 
eral jurisdiction,  8. 
TITLES, 

of  officers  authorized  to  perform  duties  of  office  of  surrogate,  16. 

TOMPKINS— COUNTY  OF. 

local  officer  to  be  elected  in,  to  discharge  duties  of  county  judge  and  surrogate,  13. 

time  of  election  and  term  of  office  of,  13. 

powers  and  duties  of,  13. 

to  be  allowed  compensation  by  board  of  supervisors,  20,  41. 

to  discharge  duties  of  county  judge  and  surrogate  in  case  of  racancy,  39. 

fees  of^  to  be  paid  to  county  treasurer,  41. 

TRADE  OF  THE  DECEASED. 

profits  of)  carried  on  by  executor,  shall  bo  assets  in  all  cases,  337. 
executors  have  no  authority  to  carry  on,  337-8. 
what  is  meant  by  this  doctrine,  338. 
liability  of  executor  continuinjj,  337. 
executors  carr}'ing  on,  profits  must  bo  accounted  for,  526. 
good  will  of  partuersliip,  assets,  527. 

TRANSCRIPTS. 

surrogates  to  make  and  certify  to  the  correctness  of,  33. 

on  neglect  or  refusal  so  to  do,  surrogate  guilty  of  a  misdemeanor,  33. 

TRUSTEE.     See  title  Testamentary  Trustee. 

TRUSTS, 

express  trusts,  398. 

purposes  for  which  they  may  bo  created,  398. 

act  of  May  14,  1840,  authorizing  certain,  398-9. 

Ulster-— county  of, 

local  officer  to  bo  elected  in,  to  discharge  duties  of  county  judge  and  surrogate,  13. 

time  of  election,  and  term  of  office  of,  13. 

powers  and  duties  of,  17. 

to  be  kfiown  as  special  county  judge,  13. 

to  be  allowed  compensation  by  board  of  supervisors,  19. 

to  discharge  duties  of  county  judge  and  surrogate  in  case  o(  vacancy,  39. 

fees  of,  to  be  paid  over  to  county  treasurer,  41. 
UNCLE, 

his  degree  as  next  of  kin,  234,  566. 

grandfather  preferred  to  him,  334,  5C6. 

great  grandfather  shall  share  with  him  in  distribution,  566. 

so  shall  nephews  and  neices,  566. 

UNSOUND  MIND, 

persons  of,  cannot  devise  real  estate,  54. 
bequeath  personal  estate,  54. 
who  are,  55. 
persons  who  do  not  betray  a  total  loss  of  understanding,  are  not  of,  55-61 
what  evidence  necessary  to  support  will,  made  by  persons  of,  during  lucid  intervals, 

57-8. 
how  to  determine  whether  a  man  is  of,  60. 

See  titles  " /ttVote."    '' Insamiy."    ''Lunatic:' 
USES  AND  TRUSTS, 

statutory  provisions  relative  to,  398. 

express  trusts,  398. 

act  authorizing  certain  trusts,  398. 

Tacancieti, 

in  office  of  surrogate,  regulations  respecting,  15. 

of  county  of  New  York,  board  of  supervisors  of  city  and  county  authorized  to 
fill,  15. 

VESTtib  LEGACIES, 
doctrine  of,  420,  426. 

See  title  Lapsed  Legacies. 
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VOUCHERS. 

executor  or  administrator  to  prodace,  on  rendering  account,  482,  496. 
to  be  deposited  and  remain  with  surrogate,  482,  496. 

when  expenditure  maj  be  allowed,  for  which  no  voucher  produced,  482,  496, 

512,  513. 
comparing  with  account,  512. 

when,  if  ever,  they  may  be  dispensed  with,  613. 
conclusive,  unless  successfully  attacked,  513. 
want  of  affida\it,  verifying  claim,  will  not  warrant  rejection  of,  513. 

Warrant 

to  be  issued  by  surrogate  on  application  of  public  administrator  in  the  city  of  New  York, 
to  search  for  and  seize  property,  707. 
WASHINGTON— COUNTY  OF, 

local  officer  to  discharge  duties'  of  surrogate,  to  be  elected  in,  13. 
to  be  designated  "special  surrogate,"  14 
time  of  election,  and  term  of  office  of,  14. 
to  be  allowed  compensation  by  board  of  supervisors,  20,  41. 
to  discharge  duties  of  surrogate,  in  case  of  vacancy,  13,  39. 
fees  of,  to  be  paid  to  countv  treasurer,  41, 
WAYNE— COUNTY  OF, 

board  of  supervisors  of,  by  a  two-third  vote,  may  abolish  fees  of  county  judge,  43. 

WEAKNESS, 

of  understanding, 

what  is  sufficient  to  be  a  ground  of  incapacity,  65. 
subject  of  affirmative  proof,  181. 

rule  in  respect  to,  not  to  bo  applied  to  cases  of  lunacy,  176. 
WIDOW. 

surrogates  authorh^ed  to  cause  admeasurement  of  dower  of,  4. 
have  power  to  admeasure,  24. 

proceedings  upon  admeasurement  to  be  recorded,  32. 
name  and  residence  of,  to  be  ascertained  on  application  to  prove  will  of  personal  prop- 
erty, 149. 
citation  to  prove  wUl  of  personal  estate  to  be  directed  to,  and  served  upon,  149-50. 

153. 
may  file  affidavit  of  intention  to  file  objections  against  grant  of  letters  testamentaTj  to 

person  named  as  executor,  216-17. 
may  compel  person  named  as  executor,  neglecting  to  quaUfy  for  thirty  days  after  proof 
of  will,  to  qualify  or  be  deemed  to  have  renounced,  220-21. 

See  title  Legatee. 
her  right  to  administration,  228,  235. 

articles  exempted  from  appraisement  to  be  set  apart  to,  270-1. 

additional  property  in  the  discretion  of  the  appraisers,  not  exceeding  in  value  $150,  for 
the  use  of,  271. 
appraisers'  discretion  appHes  only  to  select  the  articles,  not  to  the  amount,  273,  275. 
may  set  apart  portion  in  furniture  or  other  articles,  and  portion  in  money,  2T3-4. 
where  executor  or  administrator  omits  to  set  apart  property  for  widow,  surrogate 
may  direct  the  payment  of  a  sum  of  money  in  lieu  of  the  amount  to  whidi  she 
was  entitled,  276. 
testamentary  provision  in  favor  of,  no  bar  to  right  to  exempt  property,  276. 

even  if  declared  to  be  in  lieu  of  all  rights  in  estate,  276. 
contribution  from  legacy  given  to,  in  lieu  of  dower  to  make  up  share  of  post-testamentary 

child,  444. 
whose  dower  has  been  assigned,  cannot  show  cause  why  real  estate  should  not  be 

mortgaged,  leased  or  sold,  698. 
her  estate  in  dower  cannot  be  sold  by  order  of  surrogate  for  payment  of  debts,  6061,  617. 

part  assigned  ma}'  be  sold,  subject  to  her  life  estate,  617. 
where  she  declines  to  accept  a  gross  sum  in  lieu  of  her  claim  of  dower,  617-18. 
effect  of  act  of  March  20,  1800,  concerning  the  rights  and  liabilities  of  husband  and 

wife,  618. 
has  no  estate  in  the  lands  of  her  husband  before  assignment  of  her  dov^r,  728. 

PROCEEDINGS  BEFORE,  BY  WIDOW,  FOR  ADMEASUREMENT  OF  HBB  DO  WEB,  727  tO  735. 

proceedings  by  widow  to  recover  her  dower  when  assigned,  734. 
right  of,  to  elect  where  testamentary  provision  made  for  her  in  lieu  of  dower,  469,  47L 

See  title  Election. 
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171J)OW--continued. 

provisions  of  statute  prescribing  dower,  469,  *12Q-1. 
•what  shall  constitute  a  valid  election  by  her,  470. 
what  constitutes  a  case  of  election  under  the  Revised  Statutes,  471. 
may  make  application  to  surrogate  to  compel  executor  or  administrator  to  account,  487. 
executor  entitled  to  be  allowed  reasonable  sustenance  of,  during  her  quarantine,  542, 
727. 

See  title  Quarantine. 
her  rights  under  the  Statute  of  Distributions,  556,  559. 

See  title  ZHstribtUion. 
a  child  shall  not  bring  in  his  advancement  for  her  benefit,  563. 
in  proceedings  to  mortgage,  lease  or  sell  the  real  estate  of  the  deceased  for  the  pay- 
ment of  his  debts. 

order  to  show  cause  to  be  served  upon,  595. 
satisfaction  of  her  dower,  615. 
E.     See  title  Husband  and  Wife. 

capable  of  making  will  while  married,  or  revoking  will  made  previous,  63,  137-8. 
of  being  executrix  with  consent  of  husband,  214,  215. 
of  beiiig  legatee,  400.  ,    * 

her  rights  as  to  guardianship  of  her  children,  674. 

VriLL. 

surrogate  to  take  proof  of,  24. 

to  record  all  wills  proved  before  him  in  a  book,  31. 
to  record  will  of  real  estate  in  his  county,  proved  in  another  county,  31. 
cannot  admit  to  probate  where  he  is  interested  or  named  as  trustee  or  exec- 
utor, 44. 
prohibition  does  not  apply,  unless  objection  taken  by  parties  in  interest  at  first 
hearing,  44. 
when  proved  before  first  judge,  to  be  recorded  in  surrogate's  books,  45-6, 
of  personal  property,  probate  taken  by  surrogate  conclusive,  unless  revoked  or  reversed 

on  appeal,  41,  283,  188-9,  212. 
codicils  to  wills,  52. 
definition  of,  52. 
form  of,  62-3. 

need  not  be  pliysically  annexed,  53. 

must  be  constructively  connected  by  reference  to  the  will  of  which  it  is  a  supple- 
ment, 53. 
there  may  be  many  codicils,  if  not  contradictory  to  each  other,  53. 
must  be  executed,  &c.,  with  the  same  formalities  as  a  will,  53, 
is  revocable,  53. 
mutual,  unknown  to  testamentary  law,  63,  127. 
there  can  bo  only  one  last  will,  53. 
the  term  as  used  in  6th  chapter  of  the  2d  part  of  R.  S.,  includes  codicils  as  well  as 

wiUs,  205. 
mutual,  53,  127. 

See  tiUe  Mutual  WiUs. 
nuncupative,  65,  125  to  127,  202. 

See  title  Nuncupative  WiUs. 

OP  PBRSONAJ.  PROPERTY. 

origin  of,  49. 

power  of  making,  has  existed  from  earliest  period,  49. 

not  at  common  law  of  the  whole,  unless  testator  died  witliout  either  wife  or  issue, 
49. 

the  law  now  altered,  and  a  man  may  bequeath  the  whole,  49. 
whether  exemption  law  imposes  a  restriction,  49. 
act  of  April  13,  1860,  "relating  to  wills,"  restricting  as  to  bequests  to  benevolent,  re- 
ligious or  other  societies,  49,  50. 
termed  iestamentum^  50,  note  (k). 

definition  of  last  will  and  testament,  50. 
will  operate  on  personal  estate  acquired  since  the  date  of  will,  50. 
in  strictness  cannot  exist  without  the  appointment  of  an  executor,  52, 
former  distinction  between  a  will  and  a  codicil,  52. 
distinction,  in  this  respect,  between  a  will  and  a  codicil,  52. 

OP  RBAL  ESTATE. 

formerly  operated  only  on  land  owned  at  the  making  of  the  devise,  50. 
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"WILL — continued. 
OF  REAL  ESTATE — Continued. 
law  in  thia  particular,  altered  by  Revised  Statutes  and  devises  made  prospecthre,  SO. 

See  WiOs  of  Real  Estate. 
the  bare  nomination  of  an  executor  will  make  il  a  will,  205. 
its  nature,  53. 

in  all  cases  a  revocable  instrument,  53. 
cannot  be  joint  or  mutual,  53. 

WHO  IS  CAPABLE  OF  MAKING,  54. 

persons  incopalle  from  want  of  discretion. 
infants,  54. 

See  title  Infant. 
males  under  eighteen,  females  under  sixteen.  54,  61. 
cannot  and  never  could  devise  real  estate,  61. 
mode  of  computing  age  for  testamentarj  purposes,  61. 
idiots,  54, 

who  are  considered  so,  54-5. 

cannot  at  any  time  make  a  will  or  testament,  5-1. 
persons  of  mean  understanding,  however,  may  make  will,  54—5. 
degree  of  menial  capacity  requisite  tb  execution  of  a  will  discussed.  55  to  6t. 
man  born  deaf,  dumb  and  blind,  looked  upon  by  law  as  an  idiot,  57. 
deaf  and  dumb,  57,  79,  124. 
blind  persons,  61,  179. 

what  formalities  necessary,  123-4,  179-80. 
persons  who  cimnot  read,  179. 
lunatics,  57  to  60. 

Bee  title  Lunatic. 
monomaniacs,  59. 
pereons  who  have  outlived  their  understanding,  60. 

incapacity  from  old  age,  60. 

old  age  ali>no  will  not  disqualify,  60. 
persons  weak  in  understanding,  54-5,  176. 
persons  drunk,  61. 

habitual  drunkards,  61. 

inofficious  testaments.  179. 
persons  disabled  from  want  of  liberty  or  free  wiU^  61  to  64,  177, 
prisoners,  captivas  and  the  like,  61. 
will  obtained  hy  force,  61,  171,  177,  183. 
will  obtained  hy  fear,  62. 
will  obtained  hj  fraud,  62,  171,  177,  183. 
oannot  be  set  aside  in  equity,  1 83. 
will  obtained  by  influence,  62,  171,  177. 

what  sort  of  influence  will  invalidate,  177. 

suggestion  allowable,  177. 

will  of  married  woman,  62  to  64. 

See  title  Ilusbcind  and  Wife. 
of  real  estate,  who  may  make,  54. 

See  title  Devise. 
made  under  a  power,  62,  note  (c). 

FORM  AND   MANNER  OF   MAKING,  64. 

dilferencc  between  formalities  before  and  since  the  Revised  Statutes,  64  to  67. 

statute  prescribing,  65. 

witnesses  to,  must  write  opposite  their  names  their  places  of  residence,  65. 

person  signing  testator's  name,  to  write'his  own  name  as  a  witness,  65. 

penalty  for  neglect  to  comply  with  either  of  these  requirements,  65. 
omission  will  not  affect  vahdity  of  will,  65. 
statute  prescribing,  66. 

comprises  all  the  directions  necessary  to  be  observed  in  execution  of  wills,  66. 

sole  guide  to  formalities,  66. 
four  ingredients  must  enter  into  complete  execution,  66. 

1,  will  must  be  subscribed  by  testator  at  the  end,  65-6,  68  to  81. 

2,  subscription  must  be  in  the  presence  of,  or  acknowledged  to  two  attesUng  wit- 

nesses, 65  to  67. 

3,  testator  must  publish,  66-7,  81  to  101. 

4,  two  witnesses  must  sign  at  the  request  of  the  testator,  65-7,  101  to  118. 
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FORK  AKD  HAHNER  Of  MAKINO — continued, 

statote»  is  peremptoiy  evasion  or  omission  not  tolerated,  66>Y. 

literal  compliance  with,  howeyer,  not  uecessary,  substantial  sufficient,  67. 
neither  of  the  four  acts  may  bo  done  at  a  differont  time  fVom  the  rest,  67,  80,  90. 

order  in  which  acts  performed  immaterial,  68,  80,  90,  172-3. 
all  must  be  performed  and  completed  in  the  life  of  the  testator,  68. 
of  the  subacription  of  the  wiU  hy  ifie  testator^  68  to  81. 

must  be  subscribed  by  the  testator  at  the  end,  65  to  68. 

not  necessary  that  testator  should  be  able  to  write — signing  by  mark  or  by  hand 

of  another,  good,  68-9. 
what  constitutes  a  subscription  by  the  testator  at  the  end,  69  to  73. 
case  of  the  wiH  of  John  ToimeU^  70. 

Catharine  Kerr^  71-2. 
English  statute,  72,  note  (n.) 
person  signing  for  testator,  must  sign  testator's,  not  his  own  name,  73. 
not  necessary  that  all  the  sheets  of  will  should  be  signed,  or  that  they  should  be 

connected  together,  73. 
absence  of  separate  paper  containmg  testamentary  intentions,  will  not  yitiate  exe- 
cution, 73. 
atibscription  io  be  made  hy  testaior  at  the  end,  in  Ike  presence  of  the  two  attesting  witnesses, 
or  to  he  acknowledged  to  each  of  the  witnesses,  74  to  81. 
acknowledgment  good,  whether  subscription  made  by  testator  or  another  per- 
son, 75. 
where  subscription  not  made  by  testator,  what  constitutes  a  sufficient  acknowledg- 
ment of  tlie  subscription,  75. 
case  of  CJiaffte  y.  The  Baptist  Missionary  Convention,  75. 

the  goods  of  Charlotte  Elizabeth  Ives  Bosanqnet,  77,  note  (v). 
the  f4nU  of  Thomas  Lewis,  78-9. 
where  subscription  not  made  in  presence  of  one  of  the  witnesses,  and  no  ac- 
knowledgment to  Mm,  defect  fatal,  79, 
acknowledgment,  no  particular  form  of)  79. 
need  not  be  in  words,  79. 
may  bo  by  signs,  79. 

must  be  to  both  witnesses  at  the  same  time,  79,  80. 
subscription  in  presence  of  one  witness  and  acknowledgment  in  presence  of 
the  other  not  allowed,  80. 
of  (he  publicatum  of  (he  will,  65  to  67,  81. 

testator,  at  time  of  making  subscription  or  acknowledging  same,  tb  declare  instru- 
ment so  subscribed  to  be  his  last  will  and  testament,  65  to  67,  81. 
no  publication  ever  necessary  before  Reyised  Statutes,  81'. 
intent  and  meaning  of  the  statute,  82-3. 

no  particular  form  of  words  neccssaiy  to  comply  with  requirement  of  statute,  83, 
98  to  101. 
what  is  a  sufficient  declaration,  83,  98  to  101. 
case  of  the  toiU  of  Emanud  Ahrams,  84. 
Remsen  v.  Brinckerhoff,  85  to  87. 
the  will  of  Mungo  Currie,  87. 
Brown  v.  Be  Selding,  88-9. 
whether  declaration  may  precede  subscription  ?  89,  90. 

which  is  done  first  in  order  of  time  is  immaterial  ?  89,  90. 
whether  declaration  must  he  made  io  the  attesting  witnesses,  or  in  (heir  presence,  in 
such  terms  or  in  such  a  manner  as  to  enable  them  to  know  the  fact  that  it  was  so 
made?  90  to  98. 
case  of  the  wiU  of  HenrieUa  Hicks,  92-94. 
Brown  y.  Be  Selding,  94-5. 
Van  Wyck  agt.  Seymour,  95-6. 
what  8?ulU  constitute  a  sufficient  ptiblication  f  98  to  101. 
use  of  the  precise  term  **  declare,"  not  necessary,  98. 
reading  of  the  will  in  the  presence  of  the  testator  and  witnesses,  and  subscription 

by  (3l  parties  in  presence  of  each  other,  good  execution,  98-9. 
publication  may  be  by  answer  to  question,  98. 
where  testator  deafj  writing  on  slate,  99. 

statement  by  one  witness  to  the  other  at  the  time  of  subscription,  in  the  presence 
and  hearing  of  testator,  a  compliance  with  statute,  99. 

60 
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FORM  AKD  MANNER  OP  MAKDrG— OOfUinued. 

of  (he  publication  of  the  ioiU — amtinued, 
what  shaU  constitute  apuJbiUcaUon — contifmed. 
iDformatiun  iu  such  case  should  be  distinct  and  unequivocal,  99. 
where  instrument  called  "will  or  agreement"  not  sufficient^  99. 
where  teatator  declared  the  paper  to  be  his  free  will  and  deed,  not  sofBdait;  100. 

calls  paper  "an  instrument  in  writing,"  it  is  not  a  publication,  100. 
declaration  cannot  be  left  to  the  interpretation  of  a  laugh,  to  mere  gufifli^  nzBiiBe 

or  conjecture,  100-1. 
publication  and  attestation  must  be  completed  in  the  life  of  the  testalor,  61,  lOL 
ofihe  aiksiinq  witnesats  and  their  duties^  65,  100. 
there  must  be  at  least  two  attesting  witna<«es,  each  of  whom  must  sign  his  nami 

at  the  end  of  the  will,  at  the  request  of  the  testator,  65,  100,  105. 
only  two  witnesses  necessary;  if  three  persons  sign,  defect  as  to  one  immaterii^  100. 
witnesses  must  sign  their  names^  initials  not  sufficient,  101. 

one,  however,  holding  and  guiding  the  hand  of  the  other,  good,  102. 
making  a  mark  to  his  name  already  written,  sufficient^  102-3. 

mark  alone  not  sufficient,  105. 
must  sign  their  names  ai  the  end  of  the  wiU^  105. 
what  is  a  signing  at  the  end  of  the  will,  105. 
objcK^t  of  the  statute,  105,  106. 
testator  and  witnesses  must  agree  as  to  the  instrumttut — what  it  is  sfid 

where  it  is  to  end,  1 06. 
case  of  the  wUi  of  Catharine  Kefir^  106. 
goods  of  K  Taylor^  106. 
usually  sign  at  end  of  attestation  clause,  107. 

atteaiiation  clause  not  necessaiy  to  validity,  and  does  not  oonstitnte  psrt 

o?  107. 
on  a  rigid  construction  of  the  statute,  the  conclusion  of  that  dlaose  is  not 

the  place  designated  for  the  witnesses  to  sign,  108. 
signing  by,  at  the  end  of  the  attestation  clausei  sanctioned  by  pndioe, 

109. 
immediately  after  the  last  line  of  the  will  is  the  proper  place  for  the  wit- 
ness to  sign,  109. 
attestation  clause  may  then  be  appended,  and  signed  also,  109. 
duties  of,  on  attesting  will,  107-6. 

each  of  the  witnesses  must  sign  his  name  at  the  end  Of  the  will,  ai  the  rmmai 
of  the  testator,  65-6,  109. 
not  material  at  what  stage  of  the  execution  request  is  made^  109. 
testiilor  need  not,  in  terms,  request  witnesses  to  attest,  110. 
request  to,  to  sign,  may  be  implied  as  well  as  expressed,  110. 

reading  of  will  and  attesting  clause  may  amount  to  a  request,  111. 
circumstances  attending  execution,  may  establish  and  imply,  IIL 
request  to,  to  sign,  may  be  communicated  by  signs  or  implied  by  acti  of  par 
tics,  112. 
may  be  made  by  testator  answering  "yes,"  to  question  whether  he  wisbed 

them  to  sign,  112. 
by  one  witness  to  the  other  in  the  presence  of  the  testator,  112  to  114. 
when  it  may  be  presumed,  114. 
statute  silent  as  to  witnesses  signing  in  the  presence  of  the  testator,  114. 

doctrine  of  eonstructivo  presence,  under  previous  statute,  rejected,  115. 
not  necessary  that  they  should  sig^  in  testator's  presence,  116-16. 
unattested  papers  referred  to  by  will,  118-19. 

rule  as  to,  under  former  statute,  not  changed  by  Revised  Statutes^  US, 
119. 
whore  subscribing  witness,  legatee,  devisee,  Ac,  119,  162,  171-2,  399,  400. 
creditor,  when  debt  charged  on  land,  competent  witness  to,  119,  161, 171-1 
efTect  of  evidence  of  attesting  witnesses  as  to  the  cireumstanoes  of  attcstitian, 
119-20,  172. 
will  may  be  sustained  in  opposition  to  their  testimony,  120. 
where  attestation  clause  fuU,  mere  inability  of  witnesses  to  recollect  wxH 
not  invahdate  will,  120,  172  to  178. 

rOBlf  AKD  LANGUAGE  OP  A  WILL,  121. 

no  particular  form  necessary,  121. 
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FORM  AiTD  LAVGUAOi  Of  ▲  wiUr— eonlfnuedL 
tedmioAl  language  not  neoeesary,  121. 
may  be  in  Latin,  French,  or  any  other  tongne^  123. 
may  be  contained  in  teveral  papers,  121-2. 
materials  with  which  will  may  be  written,  122. 

may  be  made'  or  altered  in  pencil  as  weU  as  in  ink,  122. 
who  may  be  the  writer,  122,  1*75. 
legatee,  122,  175  to  178. 

doctrine  as  to  proof  of  will  when  so  prepared,  122,  123,  178>9. 
in  all  cases  revocable,  63, 127,  129. 
rxyooahon  of,  127. 
rerocable  nature  of  a  will,  63,  127,  141. 

whether  mutual  wills  roTOcable,  53,  127. 
not  affected  by  subsequent  insanity  of  testator,  67. 
enactments  in  Beviaed  Statutes  respecting,  127,  129. 

1.  By  a  subsequent  testamentary  disposition,  129. 

subsequent  will  does  not  revoke  former,  unless  it  contains  clause  of  rerooation,  or 

is  inconsistent  with  it,  129  to  131. 
mere  proof  of  execution  of  subsequent  will  not  sufficient  to  invalidate  prior  will, 

13L 
two  inconsistent  wills  of  the  same  date,  181. 
where  there  are  several  testamentary  papers  of  different  dates^  it  is  a  question  of 

intention,  upon  all  the  circumstances,  how  fkr  either  is  a  revocation  of  another, 

131-2. 
whether,  on  revocation  of  a  latter  will,  a  former  uncancelled  will  is  revived,  132. 
statutory  provision  that  it  shall  not,  128-9,  132. 

construction  of  the  statute,  132-3,  and  note  (»)  p.  133. 

2.  By  express  revocation. 

statutory  provision  respecting,  127^  133. 

3.  By  re-publication  of  a  prior  wiIL 

doctrine  stated,  133. 

4.  By  burning,  tearing,  cancelling,  obliterating  or  destroying. 

not  necessary  that  instrument  itself  should  be  ponsumed  or  torn  to  pieces,  133-4. 
what  injury  amounts  to  revocation,  134. 
question  of  revocation,  question  of  intention,  134, 136. 
when  destruction  of  will  is  a  revocation  of  codicO,  136. 
onus  of  proof  of  cancellation,  lies  with  those  who  oppose  will,  137. 

5.  By  marriage^  or  other  change  of  circumstances.    Presumptive  or  implied  revoca- 

tions. 

no  will  to  be  revoked,  unless  by  another  will,  or  expressly,  or  by  mutilation,  &c, 
except  where,  subsequently  to  making  will,  testator  has  married  and  had  issue, 
or  a  change  has  occurred  in  his  family,  or  with  respect  to  property  devised  or 
bequeathed,  127-8,  137,  436. 

to  what  cases  the  statute  extends,  137. 

conveyance,  settlement,  deed,  or  other  act,  by  which  estate  or  inte- 
rest in  property  previously  devised  or  bequeathed  altered,  but  not 
wholly  divested,  128,  138,  142,  436. 
where  provisions  of  instrument  wholly  inconsistent  with  previous 
devise  or  bequest,  128,  138,  142,  436. 
by  ^Revised  Statutes,  will  of  married  woman  revoked  by  subsequent 
marriage,  137. 
effect  upon  this  statute  of  the  law  for  the  more  effectual  protection  of 
the  property  of  married  women,  138. 
implied  revocation  by  ademption,  138  to  141. 

BX-FUBUOATIOK  OF,  142  tO  146. 

provision  of  the  statute  respecting,  128-9,  142. 

revocation  of  a  second  will,  which,'  by  its  terms,  manifests  intention  to  revive  first  will, 

itself  a  re-publication  of  first  will,  142. 
codicil  will  amount  to,  142. 

need  not  be  annexed  to  or  confirm  will,  142. 

when  annexation  important,  142. 
though  referring  inaccurately  to  will,  may  re-publish  it,  143. 
will  not  re-published  vnll,  if  it  appear  on  the  face  of  the  codicil  that  it  was  not  the 
intention  of  the  testator  to  ro-publiah  will,  143. 
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codicil  will  amount  to — continu$oL 

will  re-publish  and  render  ralid  a  will  deficientlj  executed,  143. 

CONSBQUEKCES  OF  SE-PTTBLICATION,  143  tO  146. 

re-publication  not  so  important  with  respect  to  personalty,  as  it  was  with  regard  to 
realty  before  Revised  Statutes,  143. 
codicil,  executed  after  Revised  Statutes,  to  will  made  previously,  renders  ood- 
BtructioQ  of  will  subject  to  provisions  of  Revised  Statutes,  144. 
re-publishing  will ;  will  not  be  read  in  any  way  differently  from  mode 
in  which  it  would  have  been  read  had  the  testator  died  the  moment 
after  executing  will,  144. 

OP  FBOVIKG  WILIS. 

what  wills  must  be  proved  in  Surrogates*  Courts,  145. 
of  real  estate,  importance  of  proving  since  R.  S.,  146. 
what  Surrogate's  Court  has  jurisdiction  to  take  proof  of^  146. 
pxxtvisions  of  the  statute,  146-7. 

cases  unprovided  for  by  the  statute,  147. 
surrogate's  jurisdiction  in  those  cases,  147. 
of  personalty,  valid  by  law  of  domicil,  but  not  by  law  of  place  where  made,  may  be 
proved  in  Surrogate's  Court,  158. 

course  of  proceeding  in  Surrogate's  Court,  147. 

OF  PBOVINa  WILLS  OF  IKQABITANTS  OF  THE  OOUNTY,  14S. 

of  ihe  preliminary  proceedings,  148. 

who  may  apply  to  have  will  proved,  148. 

facts  surrogate  must  ascertain  by  evidence  on  application,  148. 
provisions  of  the  statute,  148. 
petition  for  proof  to  embody  facts  required,  150. 

to  set  forth  heirs  and  nex;t  of  kin  of  testator,  148,  150. 
who  are  heirs  and  next  of  kin,  150. 
must  be  undw  oath,  152. 

where  married  woman  propounds  will,  husbancl  must  join,  152. 
where  person  applying  for  proof  is  the  only  person  interested  in 

estate,  156. 
all  parties  in  intorest  may  unite  in  application,  156. 
proceedings  in  such  cases,  156. 
no  citation  to  issue,  156-7. 
rogulations  and  proceedings  respecting  minors,  heirs  and  next  of  kin,  156-7. 

appointment  of  special  guardian  for  minors,  heirs,  or  next  of  kin,  having  no  gene- 
ral guardian,  148-9,  162. 
citation  to  bo  issued  and  served,  149  to  158. 

directed  to  proper  persons,  149  to  158. 
who  are  the  proper  persons,  158. 
how  directed,  158. 

OS  to  married  women,  158. 
as  to  minors,  158. 

where  heir  or  next  of  kin  has  died  since  testator's  death,  158. 
contents  of,  158-9. 
how  served,  150,  154-5. 

upon  married  woman,  154. 

persons  residing  in  this  state,  150,  154. 

out  of  this  state,  150,  155.  • 

proof  of  service  o^  150,  155-6. 
on  return  day  of,  appearances  and  defaults  to  be  entered,  156. 

if  not  served  on  all  to  be  served,  matter  to  be  a^ourned,  and  second  citation 
to  issue,  148,  156. 
need  not  be  issued  where  all  the  parties  in  interest  unite  in  application  for  proof  of 
the  will,  166-7. 
proceedings  for  the  proofs  157. 

on  proof  of  service  of  citation,  surrogate  to  cause  witnesses  to  be  examined  before 
him,  157. 
proofs  and  examinations  to  be  reduced  to  writing,  157. 
witnesses  may  be  subpoenaed,  157. 

person  having  custody  of  will,  may  be  subpoenaed  to  produce^  157. 
disobedience  to  subpoena,  how  punished,  158. 


GENERAL  INDEX  CXCvii 

WlUr—conHnued, 
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proceedings  for  the  proof — contintted. 
witneBses'  fees,  158. 
form  of  subpoena,  27,  168. 
aB7  person  isterestcnl  in  establishing  will,  may  intervene  to  promote  proo(  158. 
must  come  in  bj  petition,  158-9. 

legatee  under  wiU  rexoked  by  codicil,  may  intervene,  169. 
legatee  under  prior  will  may  intervene,  169. 
person  intending  to  oppose  proof,  must  appear  before  surrogate  on  return  day  of 
citation,  159. 
of  taking  ike  teetimonyj  169. 

person  opposing  proof,  if  interest  disputed,  bound  to  show  his  right  to  contest,  159. 
where  two  or  more  wills  propounded,  proceedings  consolidated,  169. 
opponent  of  will  not  obliged,  in  any  stage  of  the  proceedings,  to  define  his  objec- 
tions, 159. 
of  ihe  neeeaaary  wiineases^  160. 

statute  prescribing  proof  to  be  taken  for  establishment  of  will,  161  to  IT  1.    ^ 
two  witnesses,  at  least,  in  what  cases  required,  160  to  171. 

person  contesting,  may  require  exammation  of  all,  in  what  cases,  160, 165. 
where  all  the  witnesses  dead,  insane,  out  of  the  state,  or  incompetent  to  tes- 
tify, 161. 
proof  of  handwriting  to  be  taken,  and  wlU  admitted  to  probate  as  a  will 
of  personal  estate  only,  161. 
where  one  witness  or  more  examined,  and  the  others  dead  or  out  of  the  state, 
proof  to  be  taken,  161. 
competency  of  subsoribing  witness  to  will,  119,  161-2,  172  to  399. 
proof  of  custody  of  will,  160,  162. 
not  required  in  all  cases,  162. 
oath  to  witnesses,  162  to  165. 

testimony  to  be  committed  to  writing,  165,  190. 
to  be  entered  in  book,  190. 
statute  prescribes  no  form  for  taking,  166. 
of  (he  examinalion  ofmtnessee  residing  in  the  same  county  vrith  the  surrogate^  or  in  an  ad- 
joining county,  disabled  fuom  atiendingj  165. 

aged,  sick  or  infirm  witness  in  same  county,  surrogate  to  take  his  testimony  at  his 

residence,  165,  171-2. 
proceedings  to  obtain  testimony  of  such  aged,  sick  or  infirm  witness  residing  in 
another  county,  165  to  168,  171. 
of  the  examination  of  witnessed  residing  out  of  (he  staU,  168  to  171. 

.  surrogate  may  issue  commission  to  take  the  testimony  of,  30,  168. 
practice  on  taking  out  commission,  168  to  171. 
commission,  returns,  &c.,  to  be  filed,  170-1. 
of  ihe  evidence  on  proving  willj  171. 

proof  requisite  to  establiRhment  of  will,  171. 

compliance  with  all  the  requirements  of  the  statute  must  be  shown,  172-3. 
where  attesting  witnesses  dead,  &c.,  or  have  forgotten  facts,  attestation  dauso  may 
come  in  aid  of  proof,  173  to  175. 
testimony  may  also  be  supplied  from  other  sources,  174  to  181. 
parties  resisting  probate  may  introduce  any  testimony  to  show  will  not  valid,  1 S 1 . 
where  the  evidence  of  the  attesting  witnesses,  or  of  one  of  them,  shows  a  positive 

non-compliance  with  the  statute,  will  must  be  rejected,  175. 
testator  must  be  shown  competent  to  devise  real  estate,  and  not  under  restraint, 
171  to  175. 
what  restraint  will  invalidate  will,  177. 

where  legatee  or  devisee  writes  will,  122-3,  175  to  181. 
See  supra^  Form  and  Language  of  WilL 
where  testator  blind  or  infirm,  60,  123-4,  179-80. 
as  to  what  shall  operate  as,  and  compose  will  of  testator,  182. 
ambiguity  npon  factum  of  instrument,  182. 

parol  evidence,  when  to  be  admitted  to  explain,  183,  409. 
undue  insertions  or  omissions  in  wills,  184,  409. 
as  to  proof  requisite  of  competency  to  devise  real  estate,  1 85. 
of  ihe  eniriee  to  be  made  by  the  surrogate  in  his  minutes^  185, 187. 
form  of  record  of  will,  187. 
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of  the  record  amd  probate  of  and  tff^ci  ihereof  and  of  recording  the  proceedings,  167  to  191. 
will  proved  to  have  certificate  of  proof  indoned  on  it,  187. 
probate  conclasiTe  of  yalidity  of  will,  188. 
exception,  188. 
record  to  be  made  in  surrogate's  books,  190. 

effect  of!  as  eyidence,  190. 
if  will  be  not  established^  testimonj  only  need  be  recorded,  190. 
dispoeai  of  after  proof  191. 
of  the  proving  of  wittt  of  non^nhdHiante^  191. 
jarisdiction  of  surrogate  to  take  proof,  191. 
relating  to  real  e6tate,'muBt  be  executed  and  {froved  in  acoordanee  with  ttatote  ci 

this  state,  191. 
preliminary  proceedings,  193. 
petition,  193. 
citation,  193. 

witnesses  and  testimonj,  193. 
relating  to  personal  property,  sHua  of  the  property  regulates  jurisdietioD,  194. 

none  can  be  recognised  except  such  as  hss  been  or  may  be  admitted  to  pro- 
bate in  this  state,  194. 
made  in  foreign  country,  disposing  of  personal  property  here,  must  be  prored 

where  assets  are,  194,  223. 
law  of  domicil  determines  validity  of,  194. 
jurisdiction  of  Supreme  Court  to  take  proof  of  wills  of  non-inhabitants,  195  to  201. 
statutory  provisions,  194,  223. 

record  of  will  on  proof  in  Supreitie  Court,  195,  223,  226. 
executed  abroad,  and  witnesses  to  which  reside  abroad,  may  be  proved  on  eomminkn 

issued  out  of  Surrogate's  Court,  195-6. 
proving  and  validity  of  wills  of  personalty,  executed  in  this  state  by  non-residenti,  ISfi. 
proving  and  validity  of  wills  noAe  by  persons  domiciled  abroad,*  or  executed  out  of  this 
state  by  persona  not  dticens  of  this  state,  196-7.; 
proceedings  in  such  cases,  198-9. 

entries  and  orders  to  be  made  \)y  surrogate,  198. 
certificate  on  will,  198. 
exemplifications,  copies,  and  records  of  wills,  201. 

exemplification  of  record  of  will  only,  without  proo&,  cannot  be  received  in  evi- 
dence, 201. 
oC  previous  to  1786,  when  to  be  received  in  evidence,  201. 
o^  previous  to  1830,  when  and  how  to  be  received  in  evidence,  201. 
surrogates  and  clerks  of  Supreme  Court  to  make  exemplified  copies,  Ac,  201. 
will  of  real  estate,  duly  proved,  may  be  recorded  in  any  county,  201. 
exemplification  of  record  may  be  also  recorded  in  any  county,  201-2. 
clerk,  on  recording  such  will,  to  index  it  in  indices  of  deeds,  202. 

clerk's  fees  for  recording,  &c.,  202. 
proving  of  nuncupative  will,  202. 

See  title  NitneupaUve  Will 
proceedings  where  aU  the  subscribing  witnesses  are  dead,  insant,  or  non-rendeMUt  202-3. 
surrogate  to  take  proof  of  handwriting,  202-3. 
such  proof  to  be  signed,  A;c.,  and  deposited  with  surrogate,  203. 
in  what  case  such  proof,  Ac.,  to  be  received  in  evidence,  203. 
of  the  preliminaiy  proceedings  in  such  case,  203-4. 

certificate  at  the  end  of  the  record,  203. 
of  compelling  production  ofwiU  before  suarrogaU  for  proof  204. 

by  svibpcena  duces  tecum^  204. 
any  person  may  deposit  his  will  with  surrogate,  202. 

regulations  respecting  wills  deposited,  202. 
proving  of,  enures  to  benefit  of  all  Uie  executors,  though  they  qualify  at  dlffereot  timet. 
216. 

C05STBUCTI0N  OF 

general  rules  of  construction,  404. 

See  titles  Construction.    Legacy, 
wills  of  persons  dying  domiciled  abroad  must  be  according  to  the  law  of  the  plao* 

where  testator  died  domiciled,  410,  671-2. 
proceedings  for  revocation  of  probate  o^  on  allegations,  638  to  642. 

See  title  Allegations. 
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WILL-^cofOimed. 
ooNSTBUonoN  OF — cotUinucd. 
appeals  from  sentences  of  surrogates  admitting,  or  reftisicg  to  admit,  will  to  probate  or 
record,  735-6, 14A  to  750. 
from  the  decrees  of  surrogates  revoking,  or  revising  to  revoke,  the  probate  of  wills 
on  allegations,  750. 

WILL  OF  PERSONAL  PROPERTY.    See  tiUe  Witt. 

probate  of,  taken  hj  surrogate,  condusive,  unless  revoked  or  reversed  on  appeal,  48-d, 
182-3,  18&-9,  212. 
operates  on  all  personal  estate  a  man  dies  possessed  oi^  49,  50.    See  title  WUL 

WILL  OF  REAL  ESTATE.    See  title  WUL 

surrogate's  record  of|  proof  of  can  be  received  in  evidence,  and  is  as  effectual  only  as 
the  original  will  would  be  If  produced  and  proved,  and  may,  in  like  manner,  be  re- 
pelled hy  contrary  proo^  48-9. 
formerly  affected  those  lands  only  of  which  testator  waa  seized  at  execution  of  will, 
49,  50,  139,  443-4. 
in  express  terms  of  all  testator's  real  estate,  now,  by  statute,  passes  all  real  estate  of 
which  testator  seized  at  death,  51,  144. 
construction  and  efi'ect  of  the  statute,  51-2, 144. 
statute  proceeds  upon  ground  that  in  a  general  devise  of  real  estate,  testator  has 

reference  to  real  estate  as  it  shall  exist  at  his  death,  51. 
real  estate  of  a  particular  description  or  at  a  particular  place,  51,  144. 
devise  of,  at  a  particular  place,  will  not  pass  afler-purch&sed  lands  at  that  place, 

52,  144. 
residue  of  my  estate  will  not  pass  after-purchased  lands,  52. 
use  of  all  my  real  estate,  will  made  before  R.  S.,  wiU  not  pass  lands  acquired  after 
R.  &,  62. 
creditor,  when  debt  charged  on  land,  competent  witness  to  prove,  118-19. 
jurisdiction  to  prove  previous  to  the  Revised  Statutes,  144. 

under  Revised  Statutes,  145  to  147. 
importance  of  proving  since  Revised  Statutes,  146-7. 
proceedings  on  proving,  146-7.     See  titles  WHL    Proving  Witts. 
where  testator  non-inhabitant,  23-4,  191-2. 

must  be  executed  and  proved  in  accordance  with  statutes  of  this  state,  191-2. 
proved  before  surrogate,  may  be  recorded  in  any  other  county,  201-2. 
record  of  proofs  and  examinations  taken  in  relation  to,  by  surrogate,  where  all  subscrib- 
ing witns|Bes  are  dead,  insane,  or  non-residents,  202-3. 
WITNESSES, 

competency  of  and  their  examination  in  proceedings  in  the  Surrogates'  Courts,  9,  10. 
surrogate  has  power  to  issue  subpoenas  to,  and  compel  attendance  of^  fh>m  any  part  of 
the  state,  27-8. 
to  punish  disobedience  to  subpoenas,  and  witnesses  for  refusing  to  testify,  27-8. 
may  administer  oaths  to,  in  matters  or  causes  pending  before  him,  28-9. 
foreign  surrogate  may  issue  comnussion  to  take  testimony  of,  29,  30. 
surrogete  cannot  issue  attachment  against,  for  disobedience  to  a  subpoena  to  bring 

him  into  court,  forcibly,  to  testify,  37-8.    See  title  AUaehmsnL 
to  will,  subscription  by  testator,  must  be  in  the  presence  o^  or  testator  must  ac- 
knowledge same  to,  65. 
acknowledgment  must  be  to  both  at  same  time,  79,  80. 
subscription  in  presence  of  one,  and  acknowledgment  in  pretence  of  the  other, 

not  allowed,  79. 
whether  declaration  that  instrument  is  his  will  must  be  made  by  testator  to, 

so  that  they  may  know  the  fact  that  it  was  so  made  ?  90,  97-8. 
statement  by  one  to  the  other,  in  the  presence  of  the  testator,  may  be  a  de- 
claration, 98-9. 
only  two  necessary,  100. 

if  more  than  two  persons  sign,  defect  in  execution  as  to  one,  not  mate- 
rial, 100. 
cannot  sign  their  initials,  must  sign  their  names,  101. 
one  holding  and  guiding  the  hand  of  the  other,  however,  sufficient^  102. 
making  mark  to  name  already  written,  sufficient,  102  to  104. 
mark  alone  not  sufficient,  106-6. 
must  sign  their  names  ai  the  end  of  the  will,  105-6. 

what  is  a  signing  cU  (he  endj  106-6. 
and  testator  must  agree,  as  to  the  instrument,  where  it  is  to  end,  106-7. 
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WITNESSES— ttm^inuoJ. 

to  will  usually  sign  at  end  of  Attestation  dause,  lOt-8. 

fligning  by,  at  the  end  of  the  atiestation  clause,  sanctioned,  109-10. 
immedQately  after  last  line  of  will  is  the  proper  place  to  sign,  109. 
attestation  claus^  may  be  appended  and  signed  also,  109. 
duties  of  an  attesting  witness  to  a  will,  107  to  109,  note  (k), 
each  of,  must  sign  his  name  at  the  end  of  the  will,  at  the  request  of  the  testator, 
66-6. 
signing  will  at  the  request  of  testator. 

not  material  at  what  stage  of  execution  request  is  made,  109-10. 
testator  need  not,  in  terms,  request,  110-11. 

request  to,  may  be  implied,  as  well  as  expressed,  110-11. 
reading  of  will  and  attesting  clause,  may  amount  to  a  request,  110-lL 
circumstances  attending  execution  may  establish  request,  111-12. 
request  to,  may  be  communicated  by  signs,  &o.,  111-12. 
may  be  made  by  testator  answering  question,  111-12. 
by  one  witness  to  the  other,  112  to  114. 
when  it  may  be  presumed,  113-14. 
statute  silent  as  to  their  signing,  in  the  presence  of  testator.  113-14. 

constructive  presence  aboUshed,  115. 
not  neoossary  they  should  sign  in  testator's  presence,  116-16. 
where  legatee  or  devisee,  Ac,  and  will  cannot  be  proved  without  his  testi- 
mony, will  not,  on  that  account,  invalid,  but  legacy,  &a,  void,  119, 161-2. 
but  if  he  would  be  entitled  to  share  in  the  estate,  in  case  will  not  proved, 
share  saved  to  him,  119,  161-2,  1*72. 
creditor,  when  debt  charged  on  land,  competent,  119,  161-2,  172. 
effect  of  evidence  of)  as  to  the  circumstances  attending  attestation,  119-20, 
172,  175  to  177. 
may  be  summoned  by  subpoena  to  prove  will,  157-8. 
disobedience  of  such  subpoena^  how  punished,  158. 
form  of,  27,  158. 
fees  of,  on  proving  will,  168. 
how  many  must  be  examined  on  proving  will,  160,  171. 

in  case  will  contested,  160,  165. 
competency  of,  161-2,  172. 
oath  to,  162,  165. 
aged,  sick  or  infirm,  residing  in  same  county  with  surrogate,  testimony  how  obtained, 

166,  171.  ^ 

in  another  coupty,  testimony  how  obtained,  166  to  168,  171-2. 
residing  out  of  the  state,  commission  may  issue  to  take  testimony  of,  29,  168. 
practice  on  taking  out  commission,  168  to  171. 

testimony  of,  other  than  subscribing,  may  be  introduced  to  sustain  or  remst 
will,  173-4,  181. 
examination  of,  on  proving  wills  of  non-inhabitants,  193. 
to  nuncupative  will,  126-7,  202-3. 
there  must  be  at  least  two,  203. 
will  embodied  in  their  testimony,  203. 

probate  will  contain  will,  as  made  up  from  their  statements,  203. 
there  must  bo  two  attesting,  66-6. 

roust  sign  at  the  end  at  the  request  of  the  testator,  65-5,  100. 
write  opposite  their  names  their  places  of  residence,  65. 
person  signing  testator's  name,  must  write  his  own  name  as,  65. 

penalty  for  non-compliance  with  either  of  these  requirements  $60,  65. 
liabUity  to  penalty  will  not  excuse  from  testifying,  65. 

for  testator,  must  write  testator's,  not  his  own  name,  73. 
on  accounting  of  executor  or  administrator,  513  to  516. 

testimony  of  foreign,  may  be  taken  by  commission,  613  to  515.| 
can  be  punished  for  contempt,  for  diBobedience  to  subpoena,  36-7. 
cannot  be  arrested  and  brought  forcibly  into  court  to  testify,  36-7. 
fees  of,  on  proving  wills,  and  by  whom  paid,  158. 

WRITS  AND  PROCESS. 

form  of,  issuing  out  of  Surrogates'  Courts,  29,  30. 
to  be  in  name  of  the  people,  29,  SO. 

except  where  otherwise  provided  by  law,  29,  30. 
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Acconiitf 

petition  for  order  to,  zliv. 

executor's  application  for  final  settlement  of  his  account,  xlv. 
order  for  issuing  citation  to  attend  final  settlement  of,  xlvi. 
form  of  administrator's  account^  xlviL 

oath  to,  xlviL 
rendered  hy  an  executor  or  administrator  on  a  final  settlement,  xlviii. 
order  of  reference  to  an  auditor,  xlix. 

form  of  auditor's  report,  1. 
final  decrees  and  decrees  for  distribution,  U  to  Iriii. 
annual  account  current  to  be  rendered  by  a  general  guardian  of  a  minor,  Ixxxii,  Ixxxiii. 

ADJOURNMENT. 

order  for,  and  for  the  issuing  of  a  further  citation  in  proceedings  to  prove  a  will,  where 
there  has  been  an  omission  to  serve  any  of  the  parties  with  the  first  citation,  iv. 

ADMINISTRATION. 

petition  for  letters  of,  xxii. 

where  the  party  applying  is  remotely  entitled,  xxiv. 
order  for  citation,  xxiv. 

citation,  xxiv.  , 

consent  to  have  another  person  joined  in,  xxiv. 
renunciation  of,  xxv. 
bond,  on  issuing,  xxv. 
with  the  will  annexed,  petition  for,  xxvi. 
notice  of  application  for,  by  the  public  administrator  in  the  city  of  New  York,  where 

the  value  of  the  property  exceeds  one  hundred  dollars,  Ixxxviii. 
notice  and  afiidnvit  by  the  public  administrator  where  the  property  of  which  he  is  au- 
thorized to  take  charge  does  not  exceed  in  value  one  hundred  dollars,  Ixxxviii. 

ADMINISTRATION  WITH  THE  WILL  ANNEXED, 
petition  for,  xxri. 
letters  of,  xxvii. 

ADMINISTRATOR, 
bond  of,  xxv. 

affidavit  of,  justification  to,  xxv. 
oath  of,  xxv. 

certificate  of  appointment  of,  xxv. 
application  by  a  creditor  who  has  obtained  a  judgment  against,  after  a  trial  upon  the 

merits,  for  an  order  that  execution  issue,  xxxvi. 
application  for  proof  of  a  debt  due  from  the  deceased  to  an  administratrix,  xxxix. 

order  on  application,  xl. 
citation,  xl. 
form  of  his  account,  xlvii. 

oath  to,  xlvii. 
account  rendered  by,  on  a  final  settlement,  xlviii. 
order  to  assign  bond  of,  on  execution  being  returned  unsatisfied,  IviiL 
deed  made  by,  of  real  estate  sold  by  surrogate's  order,  Ix^. 
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ADMIKISTRATOBr-0on/»»ued 

petitioii  of  a  creditor  to  reqaire  an  administrator  to  mortgage,  leaae  or  mU  tfaa  ntl 

estate  of  the  deceased  for  itie  payment  of  his  debta^  IxviiL 
petition  to  compel  an  adnfinistrator,  one  of  whose  Buretiei  has  remoTod  from  the  state, 
to  give  fhrther  security,  IxzviL 
order  for  citation  on  petition,  Ixzrii 

citation,  IxxviL 
ordy  that  administration  give  farther  Boreties,  IzxriL 
order  revoldng  letters  of  wiminiBtration,  Ixzviii 
application  of  surety  of,  to  be  released  from  Airther  responsiliiHiy,  IzxviiL 

order  for  issuing  citation  on,  IzxviiL  ^ 

citation,  Ixtit. 
order  releasing  surety,  ly-^riT-. 
order  that  administrator  give  new  surety,  Ixziz. 
order  revoking  letters  of,  on  omission  to  give  new  surety,  Ittit. 
affidavit  by  the  public  administrator  in  the  city  of  New  York,  constitutinf  him  ad- 
ministrator, where  the  value  of  the  property  of  which  he  is  authorized  to  take  efaaige 
does  not  exceed  in  value  one  hundred  doUan,  IxzzviiL 

ADMBASUREMENT  OF  DOWER, 
petition  of  widow  for,  iTxxiy. 

notice  of  presentation  o£,  Itttit, 

proo&  of  service  and  publication  of  the  petition  and  notice,  Ixxtit,  ze. 
widow's  application  for  appdntment  of  guadian  of  minor  heils  or  partiea  in  inter- 
est, zcL 
proceedings  by  heir  or  owner  of  land  sut^ed  ic  dower  ^  to  oompd  (he  widow  io  hace  her 
dower  adtn/easu/red^  xcL 
notice  to  the  widow,  xcL  ^ 

petition  to  the  surrogate,  xdL 
order  for  admeasurement  of  dower,  and  appoiatang  oommissionerB,  zciL 
oath  of  commissioners,  xciii. 

order  enlarging  time  for  the  commissioners  to  bring  in  thdr  report,  xelii. 
report  of  commissioners,  xciil 
order  confirming  report,  xdv. 
ADMISSION. 

of  service  of  citation  to  prove  will,  iv. 
AFFIDAVIT, 

of  service  of  citation  to  prove  will,  iii,  iv. 

for  commission  to  examine  foreign  witnesses  in  proceedings  to  prove  a  will,  viiL 

of  intention  to  file  objections  against  the  granting  of  letters  testamentwy,  xix. 

of  justification  to  bond  of  administrator,  xxv. 

of  creditor,  to  his  claim  exhibited  to  an  executor  or  administrator,  xxxviii 

of  service  of  order  on  allegations  on  which  to  found  proceedings  to  enforce  payment  of 

fees,  expenses,  or  costs,  Ixxiii. 
as  to  property  of  a  minor  over  fourteen  years  of  age,  on  proceedings  for  appointment 

of  guardian,  Ixxix. 
of  justification  of  sureties  to  bonds  of  guardian,  Ixxx 

to  accompany  application  of  the  public  administrator  in  the  city  of  New  Yoik,  to  the 
surrogate  of  the  county  of  New  York,  where  the  intestate  has  left  a  widow  or  next 
of  kin  in  the  city  of  New  York,  for  an  order  authorizing  the  public  administrator  to 
seize  and  secure  the  personal  property  of  the  intestate^  to  prevent  waste  or  embes- 
zlement,  Ixxxiv. 
upon  which  to  obtain  subpoena  in  proceedings  by  the  public  administrator  to  obtafai 
possession  of  property  of  a  deceased  person  of  which  he  is  authorized  to  take  charge, 
and  which  is  concealed  or  withheld  from  him,  Ixxxv. 
to  obtain  order  authorizlDg  public  administrator  to  sell  perishing  property,  UxifiL 
by  the  public  administrator  in  the  city  of  New  York  constituting  him  adminiatrator 
where  the  property  of  which  he  is  authorized  to  take  charge  does  not  exceed  In 
value  one  hundred  dollars,  Ixxxviii. 
of  service  and  publication  of  the  petition  and  notk^e  in  proceedings  for  admeasuiemeot 
of  dower,  Ixxxix,  xe. 
AGREEMENT. 

to  refer  claim,  xxxix. 
ALLEGATIONS. 

against  a  will,  Ixx,  IxxL 

order  for  issuing  eitation  on,  IxxiL 
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ALLEGATIONS— ^xm^fitted 

against  a  will,  dtatton  on,  IxziL 

order  revoking  probate  on,  Izxii. 

confirming  probate  and  diBmiwpng  a]legationa,*lzxiiL 
proceedings  to  enforce  pajment  of  fees,  expenses  and  costs  on  allegations,  Ixziii, 
Irxiv. 

See  title  Costs, 
ALLOWANCE, 

of  interrogatories  to  be  annexed  to  OOttunission  to  examine  foreign  witnesses  in  pro- 
'    oeedings  to  prove  will,  x. 

ANNUITY  TABLE, 

ftr  computing  present  value  of  widow's  right  o^f  dower  on  sale  of  real  estate  bj  surro- 
gate's order,  Ixvi. 

ANSWER, 

to  petition  of  appeal,  xcvii 

APPEAL, 

firom  decree  admitting  will  to  probate  and  reoord,  xciv. 

bond  on  appeal,  xcv. 

petition  of  appeal,  xcv,  xevL 

answer  to  petition  of  appeal,  xcvii 
costs  on  appeals  from  the  decrees  of  surrogates,  o. 

APPLICATION, 

to  obtain  a  decree  that  a  person  named  as  executor  has  renounced,  xx. 

by  collector  for  directions  for  sale  of  personal  property,  xxxv. 

by  a  creditor  who  has  obtained  a  judgment  against  an  executor  or  administrator  after 

trial  at  law  upon  the  merits  for  an  order  ti^t  execution  issue, 
for  proof  of  a  debt  due  from  the  deceased  to  an  administratrix, 
order  on  application,  xL 
citation,  xl. 
before  the  expiration  of  the  year,  by  a  person  entitled  to  a  legacy,  to  receive  a  portion 
of  such  legacy  as  necessary  for  his  support,  xliL 
notice  to  be  indorsed  on,  xliii. 
of  executor  for  final  settlement  of  his  account,  xlv. 

of  a  surety  of  an  administrator  to  be  released  from  fUrther  responsibility,  Ixxviii 
of  the  public  administrator  in  the  city  of  New  York  to  the  surrogate  of  the  county  of 
New  York,  where  the  intestate  has  left  a  widow  or  next  of  kin  in  the  city  of  New 
York,  for  an  order  authorizing  the  public  administrator  to  seize  and  secure  the  per- 
sonal property  of  the  intestate  to  prevent  waste  or  embezzlement  Ixxxiv. 
affidavit  to  accompany  application,  Ixxxiv. 
notice  of)  by  the  public  administrator,  for  administration  where  the  value  of  the  prop- 
erty exceeds  $100,  Ixxxviii. 
of  widow  in  proceedings  for  admeasurement  of  dower,  for  appointment  of  guardian  of 
minor  heirs^  or  parties  in  interest,  xcL 

APPROVAL, 

of  surrogate  to  agreement  to  refer  claim, 

APPRAISEMENT, 
notice  of,  xxix. 

APPRAISERa 

order  for  appointment  of! 

notice  of  appraisement, 
oaths  ot,  xxx« 

ATTACHMENT. 

order  for,  against  a  witness,  for  disobedience  to  a  subpoena  to  prove  wQl,  vi. 
for  disobedience  to  a  subpoena  to  prove  will,  viL 
order  for,  to  compel  return  of  an  inventoiy,  xxxifi. 
to  compel  return  of  an  inventory,  xxxiii. 

indorsement  on,  xxxiv. 
to  enforce  payment  of  fees,  expenses  or  costs  on  allegations,  Ixxiv. 
indorsement  on,  Ixxv.  » 

AUDITOR. 

order  of  reference  to,  xlix. 
report  o^  L 
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Bond, 

of  administrator,  xxr. 

affidavit  of  justification  to,  xacv. 

of  collector,  xxiv, 

to  refund  legacy,  where  the  same  is  directed  to  be  paid  before  the  ezpiratioii  of  the 
year,  xliL 

to  rotum  portion  of  a  legacy  advanced  to  a  legatee  as  necessary  for  his  support,  xliiL 

order  to  assign  bond  of  administrator  on  execution  being  returned  unsatisfied,  IviiL 

on  order  to  mortgage,  in  proceedings  to  mortgage  real  estate  for  payment  of  debta,  IzL 

on  order  for  sale  in  same  proceedings,  Ixiil 

of  guardian,  Ixxz. 

affidavit  of  justification  of  surety,  Ixzx. 

to  prevent  issuing  of  warrant  in  proceedings  by  the  public  administrator  to  obtain  pos- 
session of  the  property  of  a  deceased  person  of  which  he  is  authorized  to  take  chaigs, 
and  which  is  concealed  or  withheld  from  him,  Ixxxv,  Ixzxvii. 

on  appeal  from  decree  admitting  will  to  probate  and  record,  xcv. 

Certificate. 

at  the  end  of  record  of  will,  xvL 

on  will,  xvii. 

of  apix)intment  of  administrator  or  executor,  xxxv. 

of  decree  for  payment  of  money,  IviiL 

CITATION. 

order  for  issuing,  to  prove  will,  iiL 

to  prove  will,  iii. 

proof  of  service  ofj  iii,  iv. 
admission  of  service  of,  iv. 
proof  of  publication  of,  iv. 

order  for  adjournment,  and  for  issuing  further  citation  in  proceeding  to  prove  will, 
whore  there  has  been  an  omission  to  serve  any  of  tlie  parties  with  the  first  cita- 
tion, iv. 

order  for  issuing,  on  petition  for  letters  of  administration,  whore  the  party  applying  i« 
remotely  entitled,  xxiv. 

on  petition  for  letters  of  administration,  where  party  applying  is  remotely  entitled,  xjdr. 

order  for  issuing,  on  application  by  a  creditor  who  has  obtained  a  judgment  against  an 
executor  or  administrator  after  a  trial  upon  the  merits,  xxxvii. 

to  account  on  the  order,  xxxvii. 

order  for  issuing,  on  application  for  proof  of  a  debt  due  irom  the  deceased  to  an  admin- 
istratrix, xL 

for  proof  of  a  debt  due  from  the  deceased  to  an  administratrix,  xl. 

order  for,  on  petition  of  a  creditor  of  the  deceased  for  a  decree  for  payment  of  his 
debt,  xli. 

on  petition  of  a  creditor  for  a  decree  for  payment  of  his  debt,  xll 

order  for,  to  account,  xlv. 

to  account,  xlv. 

order  for  issuing,  to  attcmd  final  settlement  of  account  of  executor,  xlvi. 

to  attend  final  settlement  of  account  of  executor,  IxvL 

order  for  issuing,  on  allegations  against  a  will,  Ixxii 

citation  on  allegations  against  a  will,  Ixxii. 

order  for,  on  petition  or  complaint,  for  the  removal  of  an  executor,  or  to  compel  him  to 
give  security,  Ixxv. 

citation  for  removal  of  an  executor,  or  to  oompel  him  to  give  security,  Ixxv. 

CLAIM& 

order  to  advertise  for,  zxxviil 

notice  to  creditors  to  exhibit,  xxxviii. 

affidavit  of  creditor  to  his  claim,  xxxviii. 

agreement  to  refer  claim,  xxxix. 

decree  for  payment  of  a  claim  due  from  the  deceased,  xli.  \ 

claim  of  executors,  and  oath,  IL 

COLLECTION.         , 

petition  for  letters  of,  xxviii. 
order  for  issuing  letters  ofj  xxviii. 
bond  of  collector,  xxxviii. 
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COLLECTOR. 

petition  for  letters  of  coUectioDf  xxviii. 

order  for  issuing  letters  of  collection,  xxviii. 

bond  of,  xxviii. 

letters  to,  xxix. 

petition  by,  for  directions  for  sale  of  personal  property,  xxxv. 

order  directing  sale  of  personal  property  bj,  xxxv;  xxxvi. 

COMMISSION, 

to  examine  foreign  witnesses  in  proceedings  to  prove  will,  viii,  ix. 
affidavit  for,  viii. 
notice  of  application  for,  viii. 
order  for,  ix. 
form  of,  ix. 

interrogatories  to  be  annexed  to,  for  the  examination  of  a  subscribing  witness,  ix,  x. 
surrogate's  allowance  of,  x. 

COMMISSIONERS  TO  ADMEASURE  DOWER, 
order  appointing,  xcii. 
oath  of,  xciil 

order  enlarging  time  to  brings  in  report,  xciiL 
report  of,  xciii. 
order  confirming  report  ofj  xciv. 

COMPLAINT, 

or  petition  for  the  removol  of  an  executor,  or  to  compel  him  to  give  security,  Ixxv. 

CONSENT, 

to  be  appointed  and  to  serve  as  special  guardian  in  proceedings  to  prove  will,  ii. 

and  waiver  of  special  guardian  in  proceedings  to  prove  will  in  a  case  not  requiring  a 

citation  to  be  issued,  v. 
of  husband,  that  letters  testamentary  issue  to  his  wife,  xviiL 
to  have  another  person  joined  in  administration,  xxiv. 
of  widow,  to  accept  a  sum  in  gross,  and  her  release  of  dower  on  a  sale  of  real  estate  by 

surrogate's  order,  Ixvii. 
of  proposed  guardian  to  be  appointed  guardian  of  a  minor  over  fourteen  years  of  age, 

Ixxix. 

COSTS. 

proceedings  to  enforce  payment  of  foes  and  expenses,  or  costs  on  allegatious  against  a 

will,  Ixxiii,  Ixxiv. 
affidavit  of  service  of  order  for  payment,  Ixxiii. 
power  of  attorney  indorsed  on  order,  Ixxiv. 
order  for  attachment,  Ixxiv. 
attachment;  Ixxiv. 
fee  bill  of,  on  appeals  from  the  decrees  of  Surrogate's  to  the  Supreme  Court,  c. 

CREDITOR, 

'  who  has  obtamed  a  judgment  against  executor  or  administrator  after  a  trial  upon  the 
merits,  application  by,  for  an  order  that  execution  issue,  xxxvi. 
order  to  show  cause,  xxxvii. 
that  citation  issue,  xxxvii. 
citation,  xxxvii 
order  that  execution  issue,  xxxvii. 
notice  to,  to  exhibit  claim  to  executor  or  administrator,  xxxviii. 
affidavit  of,  to  his  claim,  xxxviii. 
agreement  to  refer  claim,  xxxix. 
petition  of,  for  a  decree  for  payment  of  his  debt,  xl. 

petition  of,  for  an  order  to  require  an  administrator  to  mortgage,  lease  or  sell  the  real 
estate  of  a  deceased  person  for  the  payment  of  his  debts,  Ixviii. 
order  that  administrator  siiow  cause,  Ixix. 
that  persons  interested  show  cause,  Ixi^ 
for  sale,  on  creditor's  application,  Ixix. 

CUSTODY  OP  WILL. 

depoftltions  proving,  xi. 

Decree, 

on  objections  against  granting  letters  testamentary,  xx. 

dismissing  objections  against  granting  letters  testamentary,  xx. 

in  proceedings  to  obtain  renunciation  of  executor  that  he  has  renounced,  xxL 
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DECREE— continued. 

for  payment  of  a  daim  due  a  creditor  of  the  deceaaed,  zlL 
fina],  on  accounting,  and  for  diatribution,  li  to  IviiL 
for  distribution,  liii 

cerUficate  o^  for  payment  of  money,  IniL 

superseding  letters  testamentary  of  an  executor  for  not  giving  Becority, 
admitting  will  to  probate  and  record,  ziiL 
appeal  from,  zciy. 

bond  on  appeal,  zcv. 
petition  of  appeal,  zcv,  zcvi. 
DEED, 

made  by  administrator,  of  real  estate  sold  by  surrogate's  order,  Izr. 
DEPOSITION, 

of  witnesses  on  proving  will,  id.  to  ziiL 

proof  of  custody  of  will,  xL 
of  subscribing  witnesses  on  proving  will,  zu,  ziii 

of  witness  proving  handwriting  of  deoeased,  or  non-resident  subscribing  witness,  in  pro- 
ceedings on  proving  will,  zii,  ziii. 
joint,  of  two  or  more  subscribing  witnesses  in  proceedings  to  prove  will,  zoL 
DISTRIBUTION, 
decrees  for,  li,  liiL 
on  sales  of  real  estate  by  surrogate's  order. 

order  for  publication  of  notice  of  distribution,  IzviL 

notice  of  distribution,  Izvii 

DOWER. 

notice  to  widow  as  to  satisfaction  of,  on  sale  of  real  estate  by  surrogate's  ord»,  Izr. 
release  of,  by  widow,  and  consent  to  aecept  a  sum  in  gross  on  sale  of  real  estate  by  sur- 
rogate's order,  Izvii 

ADMSASUREMENT  OF, 

petition  of  widow  for,  Izzziz. 

notice  of  presentation,  Izzxix. 

proofs  of  service  and  publication  of  the  petition  and  notice,  lyyHY^  xe. 
widow's  application  for  appointment  of  guardian  of  minor  heirs  or  parties  in  inte- 
rest, zcL 
proceedings  by  heir  or  owner  of  land  subject  to  dower  to  compel  widow  to  have 
her  dower  admeasured,  zd,  zeiL 

notice  to  the  widow,  zd. 

petition  to  the  surrogate,  xcii. 
order  for  admeasurement  of,  and  appointing  commissioners,  zdi. 

oath  of  commissioners,  zciiL 

order  enlarging  time  for  commissioners  to  bring  in  their  report,  zciiL 

report  of  commissioners,  zciiL 

oi^er  confirming  report,  zciv. 

Entry, 

of  issuing  subpoena  to  prove  will,  vi 

of  appearances  and  order  for  adjournment,  and  for  the  issuing  of  further  citation  in  pro- 
ceedings to  prove  a  will,  where  there  has  been  an  omission  to^serve  any  of  the  parties 
with  the  first  citation,  iv. 
of  issuing  subpoena  on  an  accounting,  zliz. 
of  demands  against  the  deceased  in  the  surrogate's  minutes  in  proceedings  to  mortgage, 

lease  or  sell  real  estate,  Izi 
of  distribution  on  sale  of  real  estate  by  surrogate's  order,  Izvii 
EXAMINATION. 

request  for  ezamintlon  of  witnesses  in  proceedings  to  prove  will,  vii 
order  for  the  examination  of  sick  or  disabled  witnesses  residing  in  another  county  of 
this  state  in  proceedings  to  prove  will,  vii. 
notice  of  the  ezamination,  viii 
commission  to  take  examination  of  foreign  witnesses  in  proceedings  on  proving  will, 
viii,  ix. 
interrogatories  to  be  aunezed  to,  iz,  z. 
EXECUTION. 

order  for,  upon  a  judgment  against  an  ezecutor  or  administrator  after  a  trial  upon  the 
merits,  zzzvii 
see  application  and  preliminary  proceedings^  zzzvi,  zzzvii 
on  return  of  unsatisfied,  order  to  assign  administrator's  bond,  Iviii 
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BXBCUTOB. 

order  that  he  appear  to  attend  inquiry  on  objections  against  granting  letters  testamen- 
tary, xix. 
renunciation  of  executorship,  zz. 

application  and  proceedings  to  obtain  a  decree  that  a  person  named  as  executor  has 
renounced,  xx,  xxi* 
order  for  issuing  summons^  xxL 

summons,  xxL 
decree  that  executor  has  renoanced,  xzL 
oath  otf  xxiL 

certificate  of  appointment  of,  xxxv. 
application  by  a  creditor  who  has  obtained  a  judgment  against^  after  a  trial  at  law  upon 

the  merits,  for  an  order  that  execution  issue,  xxxyi 
petition  of,  for  final  settlement  of  his  account,  xXv. 
account  rendered  by,  on  a  final  settlement^  xlviiL 
claim  of,  and  oath,  IL 

liis  renunciation  of  a  provision  made  by  the  will  for  his  specific  compensation,  11. 
petition  on  complaint  for  the  removal  of,  or  to  compel  him  to  give  security,  Ixxv. 
oixler  for  citation  on  petition,  Ixxv. 

citation,  Ixxv. 
order  enjoining  executor,  Ixxvi. 
order  requiring  security,  Ixxvl 

decree  superseding  letters  of,  for  not  giving  security,  IxxvL 
BXBMPLIPIOATION. 

record  of  foreign  wiU  on,  xviiL 


of  surrogates,  xcviii. 

fee  bill  of  costs  on  appeals  from  detrees  of  surrogates,  c. 
FOREIGN  WILL. 

record  o^  on  an  exemplification,  xvilL 

Guardian. 

special,  in  proceedings  to  prove  will,  ii. 

consent  to  be  appointed  and  to  serje  as,  ii. 

order  appointing,  iL  ^ 

consent  of,  to  immediate  proof  and  manner  of  service  of  citation  in  proceedings  to 

prove  will,  v. 
in  proceedings  to  mortgage,  lease^r  sell  real  estate  of  the  deceased  for  the  payment 
of  his  debts — ^notice  of  intention  to  apply  for  appointment  of  guardian  of  minors 
interested,  be. 
order  appointing  special  guardian  in  same  proceedings,  Ix. 
in  proaedings  Jyy  widow  for  admeasuremerU  of  dower. 

widow's  application  for  appointment  of  guardian  of  minor  heirs  or  parties  in  inte- 
rest, XCL 
order  for  appointment  of  special  guardian,  xci, 

GENBBAL. 

proceedings  for  appointment  of  a  general  gvatrdian  of  a  minor  over  fowriem  years  of  age^ 
Ixxix,  1j£zx. 
petition,  Ixxix. 

consent  of  proposed  guardian,  Ixxix. 
affidavit  as  to  property,  Ixxix. 
bond  of  guardian,  Ixxr. 

affidavit  of  justification  of  surety,  Ixxx. 
order  for  issuing  letters  of  guardiansliip,  Ixxx. 
letters  of  guardianship  of  minor  over  fourteen  years  of  age,  Ixxx. 
proceedings  for  the  appoinimeni  of  a  general  guardian  of  a  minor  under  (he  age  of  fourteen 
years^  Ixxxi,  IxxxiL 
petitition,  Ixxxi 

consent  of  person  proposed  for  appointment,  IxxxL 

order  assigning  a  day  for  the  hearing  of  the  application,  and  directing  as  to  the 
service  of  notice  on  the  relatives  of  the  minor,  Ixxxi 
notice  of  hearing,  Ixxxii 
bond  of  guardian,  Ixxxii. 
order  for  issuing  letters  of  guardianship,  Ixxxii 
letters  of  guardianship  of  minor  under  the  age  of  fourteen  years,  l-^^^Tf^^. 
annual  inventory  and  account  current  to  be  rendered  by,  Ixxxii,  IxYxiii 
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Husband. 

consent  of,  that  letters  testamentary  issue  to  his  wife,  zviiL 

Injunction. 

order  eojoining  an  executor  in  proceedings  to  remove  him  or  compel  him  to  give  seca- 
rity,  lixvi. 

INTERROGATORIES, 

to  be  annexed  to  commission  for  the  examination  of  a  subscribing  witness  to  a  ^ill, 
ix,  X. 

INVENTORY.     ' 

form  o^  complete,  zxx. 

oath  to,  xxxi. 

petition  for  further  time  to  file,  xxxii. 

order  for  further  time  to  return,  xxxiL 

petition  to  compel  the  rottirn  of,  xxxii. 

order  for  summons  to  compel  return  of,  xxxiiL 

summons  to  compel  return  of,  zxxiii 

order  for  attachment  for  not  returning,  xxxiii 

attachment  for  not  retuniing,  xxxiii. 

indorsement  on  attachment,  xxxir. 
order  for  revocation  of  letters  for  not  returning,  xxxiv. 
revocation  of  letters  for  not  returning,  xxxiv. 
annual,  to  be  returned  by  a  general  guardian,  Ixxxii,  IxxxiiL 

Ijeane 

of  real  estate  of  the  deceased  for  the  payment  of  his  debts,  proceedings  to  obtain  surro- 
gate's order  to  lease,  lix  to  Ixx. 

by  executor  or  administrator,  lix  to  IxviiL 
by  creditor,  Ixviii  to  Ixx. 

See  title  lieal  Estate  of  the  Deceased, 

LEOACY. 

bond  to  refund  where  the  same  is  directed  to  be  paid  before  the  expiration  of  the  year, 

xlii. 
application  before  the  expiration  of  the  year  by  a  person  entitled  to  a  legacy,  to  receive 

a  portion  of  such  legacy  as  necessary  for  his  support,  xlii. 
bond  to  return  portion  advanced,  xliiL 

order  allowing  payment  of  portion,  xliii. 

LETTERS  OF  ADMINISTRATION, 
petition  for,  xxii. 

where  the  party  applying  is  remotely  entitled,  xxiv. 

order  for  issuing  citation  on.  xxiv. 
consent  to  have  another  person  joined  in,  xxiv. 
renunciation  of,  xxv. 
bond  on  issuing,  xxv. 

aflQdavit  of  justification  to,  xxv. 
order  for  issuing,  xxvi. 
form  of,  xxvi. 
with  the  will  annexed,  xxvi,  xxvii. 

petition  for,  xxvi. 

form  of  letters,  xxvii. 
order  revoking  where  an  administrator,  one  of  whose  sureties  has  removed  from  the 

state,  omits  to  give  further  security,  Ixxviii. 
order  revoking  where  nn  administrator,  one  of  whose  sureties  has  been  released,  omiti 
to  give  now  surety,  Ixxlx. 

LETTERS  OP  ADMINISTRATION  WITH  THE  WILL  ANNEXED. 
petition  for,  xxvL 
form  of,  xxvii. 

LETTERS  OF  COLLECTION, 
petition  for,  xxviii. 
order  for  issuing,  xxviiL 

LETTERS  OF  GUARDIANSHIP, 

form  of,  where  minor  over  fourteen  years  of  age,  Ixzx. 
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LETTERS  TESTAMENTARY.     • 

consent  of  husband  that  letters  testamentary  issae  to  his  wife,  xviiL 
affidavit  of  intention  to  file  objections  against  the  granting  ofj  xix. 
objections  against  the  granting  of,  xiz. 

order  that  executor  appear  to  attend  inquiry  on,  xlx.  < 

that  objector  proceed  with  inquiry,  xix. 
decree  on,  xx. 

dismissing,  xx. 
form  o(  xxiL 
decree  superseding  for  not  giving  security,  Ixxvi. 

Minor, 

futeresied  na  heir  or  netd  of  kin  in  proceedings  to  prove  wQL 

consent  of  proper  person  to  be  appointed  and  to  serve  as  special  guardian  ofj  iL 

order  appointing,  ii. 

waiver  and  consent  of  special  guardian  ofj  in  proceedings  for  immediate  proof,  ▼. 
interested  as  keir  in  proceedings  hrfore  svrrogaie  to  mortgage^  UasSf  or  seUihe  reai  esUUe  of 
a  deceased  person  for  (he  payment  of  his  debts. 

notice  of  intention  to  apply  for  appointment  of  special  guardian  of^  Ix. 

order  appointing  special  guardian  ot,  Ix. 
of  the  age  of  fourteen  years,  proceedings  for  the  cppoiiUmmit  of  genar^  guardian  of, 
Ixxix  to  Ixxxi. 

petition,  Ixxix. 

consent  of  person  proposed  for  appointment,  Ixxix. 

affidavit  as  to  property,  Ixxix. 

bond  of  guardian,  Ixxx. 

affidavit  of  justification  of  sunety,  Ixxx. 

order  that  letters  of  guardianship  issue,  Ixxx. 

lettors  of  guardianship  of^  Ixxx. 
wider  ihe  age  of  fowrteen  years,  proceedings  for  the  appointmerd  <of  a  genera^  gvardian  of 
Ixxi  to  Ixziii. 

petition,  IzxzL 

consent  of  person  proposed  for  appointment,  Ixxxi. 

order  assigning  a  day  for  the  hearing  of  the  application,  and  directing  as  to  the 
service  of  notice  on  the  relatives  of  the  minor,  Ixxxi. 

DOtioe  of  hearing,  Ixzxii. 

bond  of  guardian,  IxxxiL 

order  that  letters  of  guardianship  Issue,  IxxxiL 

letters  of  guardianship  of,  IxxxiL 
annual  inventory  and  aocount  current  to  be  rendered  by  guardian  of,  Ixzxii.  Izzxifi. 
widow's  application  for  appointment  of  guardian  of  minor  heirs  or  parties  in  interest  in 

proceedings  for  admeasurement  of  dower,  xcL 

MINUTE 

of  issuing  sabposna  to  prove  will,  vL 

MORTGAGE, 

of  real  estate  of  the  deceased  for  the  payment  of  his  debts,  proceedings  to  obtain  surro- 
gate's order  to  mortgage,  lix  to  Ixx. 
by  executor  or  administrator,  lix  to  IxviL 
by  creditor,  Ixviii  to  Ixx. 

See  title  ReaX  EslaM  of  the  Deceased 

Ifotlce, 

of  examinvtion  of  sick  or  disabled  witness,  residing  in  another  oonnty,  in  proceedings 

to  prove  a  will,  viiL 
of  appraisement,  xxix, 
to  creditors  to  exhibit  th^  claims,  xxxviiL 
to  be  indorsed  on  application  before  the  expiration  of  the  year  by  a  person  entitled  to 

a  legacy,  to  receive  a  portion  of  such  legacy  as  necessary  for  his  si^poit,  xliL 
in  proceedings  to  mortgage,  lease  or  sell  real  estate  of  the  deceased,  notice  of  intention 

to  apply  for  the  appointment  of  a  special  guardian  of  inlands  interested,  ix. 
to  widow,  as  to  satisfaction  of  her  dower  on  sale  of  real  estate  by  surrogate's  order,  Izr. 
of  distribution  on  sale  of  real  estate  by  surrogate's  order,  Ixvii. 
of  hearmg,  on  application  for  the  appointment  of  a  guardian  of  a  minor  under  fonrteen 

years  of  age,  Ixxxii. 
of  application  by  the  public  administrator  for  administratiQn,  where  tho  vbIus  of  tlie 

property  exceeds  one  hundred  dollars,  IxzxviiL 

t)l 
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NOTICE — continued. 

and  affidavit  by  the  public  administrator,  where  the  property  of  which  he  is  anlhorised 

to  take  charge  does  not  exceed  in  value  one  hundred  doUars,  IxxxviiL 
of  presentation  of  petition  by  widow  for  admeasurement  of  her  dower,  Ixrxix. 

proofs  of  service,  and  publication  of^  Ixxxix,  xc. 
bj  heir  or  owner  of  land  subject  to  dower,  to  compel  widow  to  have  her  dower  admea- 
sured, xci. 

Oath 

of  executor,  xxii. 

of  administrator,  xxv.  ] 

of  appraisers,  xxx. 

to  inventory,  xxxl  T 

to  admiDistrator's  account,  xlviL  ) 

of  executor  to  bis  daim,  li.  ;• 

of  commissioners  to  admeasure  dower,  zcliL  i 

OBJECTIONS.  •  i 

affidavit  of  intention  io  file  objections  agmnst  the  granting  of  letters  testamentaiy,  zix. 
against  the  granting  of  letters  testamentary,  xix. 
order  that  executor  appear  to  attend  inquiry  on,  xix. 

that  objector  proceed  with  inquiry,  xix. 
decree  upon,  xx.  ^ 

dismissing,  xx. 

ORDER. 

appointing  special  order  in  proceedings  to  prove  will,  H 

for  issuing  citation  in  proceedings  to  prove  will,  iiL 

of  adjournment,  and  for  issuing  further  citation  in  proceedings  to  prove  wiU,  where 

there  has  been  an  omission  to  serve  any  of  the  parties  with  the  first  citation,  iv. 
for  immediate  proof  of  a  will  in  a  case  not  requiring  a  citation  to  be  issued,  vi 
for  the  examination  of  sick  or  disabled  witnesses  residing  in  another  county  of  this 

state,  in  proceedings  to  prove  will,  viL  i 

for  commission,  to  examine  foreign  witnesses,  in  proceedings  to  prove  wiU,  ix.  ' 

admitting  will  to  probate  and  record,  xiii. 
setting  aside  a  will,  xviil 

that  executor  appear  to  attend  Inquir/  on  objections  against  g^nmting  letters  testa- 
mentary, xix. 
that  objector  proceed  with  inquiry  on  objections  against  granting  letters  testamentary, 

xix. 
on  objections  against  granting  letters  testamentary,  xix. 
dismissing  objections  against  granting  letters  testamentary,  xix. 
for  issuing  summons  in  proceedings  to  obtain  a  decree  that  a  person  named  as  executor 

has  renounced,  xxi. 
decree  that  executor  has  renounced,  xxi. 
for  issuing  citation  on  application  for  letters  of  administration,  where  party  applying  is 

remotely  entitled,  xxiv. 
for  issuing  letters  of  administration,  xxvi. 
for  issuing  letters  of  collection,  xxviiL 
for  appointment  of  appraisers,  xxix. 
for  further  time  to  return  inventory,  xxxii. 
for  issuing  summons  to  compel  the  return  of  an  inventory,  xxxiil. 
for  attaclunent  for  not  returning  inventory,  xxxiii. 
lor  issuing  revocation  of  letters  for  not  returning  inventory,  zxxiv. 
directing  sale  of  personal  property  by  collector,  xxxvi. 
to  show  cause,  on  application  of  creditor,  who  has  obtained  judgment  after  a  trial  upoD 

the  merits,  for  an  order  that  execution  issue,  xxxviL 
that  a  citation  issue  on  same  application,  xxxviL 
that  an  execution  issue  upon  a  a  judgment  against  an  executor  or  administrator,  after 

a  trial  upon  the  merits,  xxxvii. 
to  advertise  for  claims,  xxxviii. 

for  citation  on  petition  for  proof  of  a  debt  due  from  deceased  to  an  administratrix,  xL 
for  citation  on  a  petition  of  a  creditor  for  a  decree  for  payment  of  his  debt,  xlL 
allowing  payment  of  a  portion  of  a  legacy  to  a  legatee  as  necessary  for  his  si^port,  xliit 
to  account,  petition  for,  xliv. 
to  acoount,  xliv. 
for  a  citation  to  account^  zlv. 
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OBDEIt— eon^iMd 

for  issuing  citation  to  attend  final  settlement  of  accoxint  of  executor,  zlvi. 
of  reference  to  an  auditor,  zliz. 

to  assign  administrator's  bond  on  execution  being  returned  unsatisfied,  Iviii. 
appointing  special  guardian  in  proceedings  by  executor  or  administrator  to  mortgage, 
lease  or  sell  real  pstate  of  the  deceased  for  payment  of  debts,  Ix. 
Ml  proeeedings  on  ihe  application  of  the  executor  or  administrcUor  to  mortgage,  lease  or  aeU 
the  real  estate  of  the  deceased  for  Pie  payment  of  his  debts, 
order  appointing  special  g^uardian  of  minors  interested,  Ix. 

that  parties  in  interest  show  cause,  IxL 
bond  on  order  to  mortgage,  IxL 
order  to  mortgage,  bdL 
bond  on  order  for  sale,  Ixiii. 
order  for  sale,  Ixiii. 
order  confirming  sale,  bdv. 
order  for  publication  of  notice  of  distribution,  IxviL 
in  proceedings  by  a  creditor  to  compel  an  administrator  to  morigag%  lease  or  seU  the  real  es' 
tote  of  the  deceased  for  the  paym>erU  of  his  debts, 
order  that  the  administrator  show  cause,  Ixix. 
order  that  persons  interested  show  cause,  Ixix- 
order  for  sale  on  creditor's  application,  hdx. 
on  aMegaUons  against  a  wQk 
order  for  issuing  citation,  IxxiL 
order  reroking  probate,  Ixxii. 

order  confirming  probate,  and  dlsmisshig  allegations,  Ixxiii 
order  for  attachment  to  enforce  payment  of  fees,  expenses  or  costs,  Ixxiv. 
on  petition  or  complaint  for  ihe  rtmowd  of  an  exectdor,  or  to  compel  him  to  gine  seeurity, 
order  for  citation  on,  Ixxv. 

citation,  Ixxv. 
order  enjoiniDg  executor,  Ixxyi. 
order  requiring  security,  IxxvL 
order  superseding  letters  for  not  giving  security,  Ixxvi. 
4m  petition  to  compel  an  administraioTf  •cms  of  whose  swreties  has  removed  from  the  state^  to 
give  further  securityy  Ixxvii. 
Older  for  citation,  IxxviL 

citation,  IxxviL 
order  that  administrator  give  fiirther  sureties,  IxxviL 
order  revoking  letters  of  administration,  IxxviiL 
,4m  application  of  a  surety  of  an  administrator  to  be  released  from  fiirther  responsibiHty^ 
IxxviiL 
order  for  issuing  citation,  IxxviiL 

citation,  IxxviiL 
order  releasing  surety,  Ixxix. 
order  that  administrator  give  new  sureties,  Ixxix. 

order  revoking  letters  of  administration,  because  administrator  omits  to  give  new 
sureties,  Ixxix. 
that  letters  of  guardianship  of  a  minor,  over  fourteen  years  of  age,  issue,  Ixxx. 
in  proceedings  for  appointment  of  a  guardian  of  a  minor  under  the  age  of  fourteen  years, 
Ixxxi, 
order  assigning  a  day  for  the  hearing  of  the  application,  and  directing  as  to  the  service 

of  notice  on  the  relatives  of  tiie  minor,  IzxxL 
order  for  issuing  letters  of  guardianship,  IxxxiL 
in  proceedings  by  the  public  administrator  in  the  cUy  of  New  York,  to  obtain  authority  to 
seize  and  secure  personal  property  of  intestate,  to  prevent  waste  or  embexdement,  Ixxxiv. 
(qfplication  for  order,  lxx;ziv.  ^ 

affidavit  to  accompany,  Ixxziv. 
order  authorizing  public  administrator  to  seize  and  secure  goods,  Izxxv. 
in  proceedings  by  (he  public  adminisPrator  in  the  city  of  New  York,  to  obtain  possession  of 
property  of  ad  ceased  person  of  which  he  is  authorixed  to  take  charge,  and  which  is  eon- 
eeeSed  or  withheld  from  him,  Izzxv. 
affidavit  upon  which  to  obtain  subpoena,  Izzzv. 
order  for  issuing  subpoena,  Izxzvi. 
subpoena,  Izxxvi. 

warrant  to  search  for  and  seize  effects,  Izzzvi. 
authorizing  public  administrator  to  sell  perishing  property,  IzzzviiL 
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OKDKR—cofUinued. 
in  proceedin(fs  by  pubUc  admuMraior  in  (he  diff  of  New  To9%  to  obtain  propaiff  o/deoeagtd 
persony  dsc — ocmiiiiniedL 
for  appoiatment  of  special  guardian  of  minor  heirs  or  parties  in  interest  in  prooeedingB 

for  admeasurement  of  dower,  xci. 
for  admeasurement  of  dower,  and  appointing  commissioners,  zciL 
enlarging  time  for  commissioners  to  admeasure  dower  to  bring  in  their  report^  Tcfii. 
order  oonfirmmg  report  of  conmiissioners  to  admeasure  dower,  zeiv. 
appeal  from,  zciv. 

bond  on  appeal,  zcv. 
petition  of  appeal,  zcv,  xctL 

answer  to  petition  of  appeal,  xcTiL 

Petition, 

to  prove  will,  L 

Jurat  to,  iL 

to  prove  win  in  a  case  not  requiring  a  citation  to  be  iBsiied,  r. 

to  obtain  a  decree  that  a  person  named  as  executes  hae  reaoonoed,  xz. 

for  letters  of  administration,  zziL 

where  the  party  applying  is  remotely  entitled,  zxiv. 

for  letters  of  administration  Tdth  the  will  annexed,  xxvi. 

for  letters  of  collection,  xxviii. 

for  further  time  to  fill  inventory,  xxzii* 

to  compel  the  return  of  ah  inventory,  zzzii. 

by  collector,  for  directions  for  sale  of  personal  property,  zzzv. 

by  a  creditor,  who  has  obtained  a  judgment  against  an  executor  or  adminiBtrater,  after 
a  trial  at  law  upon  the  merits,  fcnr  an  order  that  execution  issue,  zzxvL 

for  proof  of  a  debt  due  from  the  deceased  to  an  administratrix;  Txxix. 

of  a  creditor,  for  a  decree  for  payment  of  his  debt,  xL 

before  the  expiration  of  a  year,  by  a  person  entitled  to  a  legacy,  to  recetre  a  portkm  of 
such  legacy  as  necessary  for  his  support^  xliL 
notice  to  be  indorsed  on,  xliiL 

for  order  to  account,  xliv. 

of  executor  for  final  settlement  of  his  acooont^  xlv. 

by  executor  or  administrator  lor  authority  to  mortgage,  lease,  or  sell  real  estate  of  de- 
ceased for  pajrment  of  his  debts,  lix. 

of  a  creditor,  to  require  an  administrator  to  mottgage,  lease,  or  sell  the  real  estate  of  tfaa 
deceased  for  the  payment  of  his  debts,  Ixvlii. 

on  complaint  for  the  removal  of  an  executor,  or  to  compel  him  to  give  security,  Ixxr. 

to  compel  an  administrator,  one  of  whose  suretiea  has  removed  from  the  state,  to  give 
further  security,  Izxvii. 

of  a  surety  of  an  administrator  to  be  released  from  fVuiiher  responsibility,  faEXViiL 

for  appointment  of  a  guardian  of  a  minor  over  fourteeen  years  of  age,  Ixxir. 

for  appointment  of  a  guardian  of  a  minor  under  fourteen  years  of  age,  Izzxi 

of  the  public  administrator  in  the  city  of  New  York,  to  the  surrogate  of  the  county 
of  New  York,  where  the  intestate  has  left  a  widow  or  next  of  kin  in  the  dty  of  New 
York,  for  an  order  authorizing  the  public  administrator  to  seize  and  secure  the  per- 
sonal property  of  the  intestate,  to  prevent  waste  or  embefsdement,  Ixxxv. 
affidavit  to  accompany  application,  Ixxxix. 

of  widow,  for  admeasurement  of  dower,  Ixxziz. 

of  heir  or  owner  of  land  subject  to  dower,  to  have  widow's  dower  admearnvd,  zoii 

of  appeal  from  decree,  admitting  will  to  probate  and  record,  zcv,  zcvi. 
answer  to  petition  of  appeed,  zcviL 

PROBATE. 

order  admitting  will  to,  ziii. 

form  of,  zvii.  j 

order  revoking,  on  allegations  against  a  will,  Izxii.  •'] 

order  confirming  probate,  and  dismiscdng  allegations,  Izziii. 
appeal  from,  zciv. 

bond  on  appeal,  zcv. 
petition  of  appeal,  zcv,  zcvi. 
answer  to  petition  of  appeal,  zcvii. 
public  administrator  in  the  city  of  New  York,  applleation  of,  to  the  surrogate  «r  tha 
county  of  New  York,  where  the  intestate  has  left  a  widow  or  next  of  kin  in  the  oty 
of  New  York,  for  an  order  authorizing  the  public  administrator  to  seize  and  seeuro 
the  personal  property  of  the  intestate,  to  prevent  waste  or  embezzlement^ 
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PBOBATE-H^^ttmed 

affidavit  to  accompany  implication,  Izxziy. 

order  authorizing  public  administrator  tp  seize  and  secure  goods,  Ixzxr. 
proceedings  bj,  to  obttun  possession  of  property  of  a  deceased  person  of  which  he  is 
authorized  to  take  charge,  and  which  is  concealed  or  withheld  from  him,  Ixxxv. 
order  fo^  issuing  subpoena,  IxxxvL 

subpoena,  IxxxtL 
warrant  to  sheriff  to  search  for  and  seize  efifeots,  IzxzyL 
bond  to  prevent  issuin|g^  of  the  warranty  Izxxvii. 
affidavit  to  order,  authorizmg  him  to  sell  perishing  property,  Ixzzvii. 

order  for  sale,  Izxzviil 
notice  of  application  by,  for  administration,  where  the  value  of  the  property  exceeds 

one  hundred  dollars,  Ixxxviii 
notice  and  affidavit  by,  where  the  property  of  which  he  is  authorized  to  take  charge 
does  not  exceed  in  value  one  hundred  dollars,  Ixxxviii  . 
affidavit  constituting  him  administrator,  Ixxxviii 

Real  estate  of  the  deceased. 

PBOOEBDINGS  BT  THE  BXECUTOB  OB  ADlfimSTBATOB  TO  HOBTGACn,  LSASB,  OB  BELL,  FOB 
THE  PA.YHBNT  OF  THE  DEBTS  OF  THE  DECEASED,  lix  tO  IXvUi 

petition  for  authority  to  mortgage,  lease,  or  sell,  lix. 

notice  of  intention  to  apply  for  appointment  of  special  guardian  of  minors  interested,  Ix. 

order  appointing  special  gueunlian,  Ix. 
order  that  persons  interested  show  cause,  Ixi- 
bond  on  order  to  mortgage,  Ixi 
order  to  mortgage,  Ixii 
bond  on  order  for  sale,  bdii 
order  for  sale  IxiiL 
report  of  sale,  Ixiii 
order  confirming  sale,  Ixiv. 
administrator's  deed,  Ixv.  ^ 

notice  to  widow  as  to  satisfaction  of  her  dower,  Izv. 
annuity  table,  Ixvi 

widow's  release  of  dower,  and  consent  to  accept  a  sum  in  gross,  Ixvii 
order  for  publication  of  notice  of  distribution,  Ixvii. 
notice  of  distribution,  Ixvii 
entry  of  distribution  in  the  surrogate's  minutes,  Ixvii 

PBOCBEDINQS    BT  A  CBEDITOB  TO  OOMPEL    AN    ADlCIinSTBATOB  TO  HOETGAOE,  LEASE,  OB 
SELL  THE  BEAL  ESTATE  OF  THE  DSGBASBD  FOB  THE  PATVBNT  OF  BIS  DEBTS. 

petition  of  creditor,  Ixviii. 
order  that  administrator  show  cause,  Ixlx. 
order  that  persons  interested  show  cause,  Ixix. 
order  for  side  on  creditor's  application,  Ixix. 
BBGORD. 

order  admitting  will  to,  xiii 
of  foreign  will  on  an  exemplification,  xviii 
REFERENCE. 

agreement  for,  on  claim  exhibited  to  an  executor  or  administrator,  xzxix. 

approval  of  surrogate,  xxxix. 
'  order  of  reference  to  an  auditor,  xlix. 
form  of  auditor's  report,  i 
RENUNCIATION, 
of  executorship,  xz. 

application  and  proceedings  to  obtain  a  decree  that  a  person  named  as  executor  has 
renounced,  xx,  xxi. 
order  for  issuing  summons,  xxi 

summons,  xxi 
decree  that  executor  has  renounced,  xxi 
of  administration,  xxv. 

by  executor,'  of  a  provision  made  by  a  will  for  his  spedfic  compensation,  li 
REPORT. 

of  auditor,  L 

of  sale,  in  proceedings  for  sale  of  real  estate  for  payment  of  debts,  Ixiii 
of  commissioners,  to  admeasure  dower,  xdii 
order  confirming,  xdv. 
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ming  inventoiy,  xzzir. 

te  on  allegatioDs,  IxxiL 

7  of  aa  executor  for  not  giviig  Bccority,  txxri 

'stioD,  wbere  an  administraUir,  one  of  whose  saretiea  baa  remored 

ta  Ui  give  Oirtlier  securit}',  Izxviii. 

strator,  one  of  whose  sureUcB  baa  b^  released,  omils  to  grre  new 


jf  deceased  bj  collector,  application  for  direetioii  for,  zxxr. 

r  Ibe  deceased  for  the  payment  of  his  delila,  proceeding  to  obtain 

'  to  sell,  llz  to  Izx. 

or  administrator,  liz  to  Izrili. 

llviii  to  131. 

See  title  Eti^  Eahdt  of  Ok  Dfaated. 
bf  public  adminiBtrator,  order  authorizing,  Ixzxviii. 

■aA,  and  to  serve  as,  in  proceedings  to  proTO  will,  il 

ate  proof  and  vaiTsr  oTserrice  of  dtalion  in  proceedinga  to  prore 


special  guardian  in  aame  proceedings,  Ix. 

mfoT  adrntaavrvmatt  ofdmner, 

ion  for  appointment  of  guardian  of  minor  heiis  or  parties  in  inter- 

(Dent  of  special  guardian,  xci. 

»  prove  will,  vi. 

will,  vi. 

lent  for  disobedience  to,  vi. 

iEobedieoce  to,  viL 

counting,  zltx. 

proceedinga  by  the  public  administrator  to  obtain  poBMasioo  of 

sed  person  of  which  he  is  authorized  to  take  charge,  and  whkh  is 

Bid  from  him,  IzxzvL 

public  administrator toobtain  possession ofproperty of  adeceased 

is  authorized  to  take  charge,  and  which  ia  coocealed  or  withheld 


Jn  a  decree  that  an  executor  has  renounced,  -rij. 
9tani  of  an  inventory,  xxxiii. 
I  inventory,  xxxiii. 

1  an  administrator,  one  of  whose  sureliea  has  remored  from  tb* 
T  aecurity,  Ixxvii,  LixTiii. 

pplicatioo  of,  to  be  relieved  from  further  responsibilil;,  Ixzviii. 
Station  on  application,  Ixxviii. 


urement  of  dower,  Ixxxix. 


IKDES  TO  F0BU3. 

WIDOW— nrattnued 

petition  of,  notice  of  presentatioa  o^  Ixxxjx. 

proob  orBerrice  imd  publicatioQ  of  the  petitioD  And  notjee,  Izxxix. 
application  o^  for  appointment  ofgoiirdian  of  minor  beira  or  parties  in  int 
prxtedingi  ty  heir  or  ovmer  of  land  mUgtct  lo  doaer,  to  compel  her  to  have 
maaured,  xci. 

notice  to  the  widow,  xcL 

petition  to  the  flurrogat«,  xdi. 
ord^t  for  admeuurament  of  her  dower,  and  appointing  ootominionen,  zd 

oath  of  commiBaioDera,  xciii 

order  enlarging  tioie  for  the  comnuBUOnen  to  bring  in  their  report  i 

report  of  cotnmigsionerg,  leiii. 

order  confirming  report,  zciv. 
WIFE — consent  of  huaband  that  letters  teatamentarj  iaaae  to,  xriii 
WILI^ 

petition  to  prore,  L 

jurat  to,  il 
consent  to  be  appointed  apecial  guardian  in  proceedings  to  prov^  iL 
order  appointing  special  giiardlan  in  proceedings  to  prOTB,  iL 
order  for  isauing  citation  in  proceedings  to  proic^  iiL 

cittttian  to  prove,  iii. 

proofe  ofserrice  of,  iii,  iv. 

(tdmiBsioQ  ofserrice  of,  ir. 
proa&  of  publication  ot,  iv. 
entry  of  appearances,  aod  order  of  adjonmmcnt,  and  for  issuing  further  i 

there  has  been  an  omission  to  serve  anj  of  the  parties  with  the  9rst 
peUtion  to  prove,  in  a  case  not  requiring  a  citaUon  to  be  issued,  v. 
order  (or  inmiediate  proof  of,  in  a  case  not  requiring  a  citation  to  be  Issaei 
minute  of  issuing  subptena  in  proceedings  to  prove,  vi. 
subpcena  to  prove  wiU,  vL 

order  that  attachment  issoe  for  disobedience  oC,  vi, 

attacbmeot  for  disobedience  of,  vii. 
request  Tor  examination  of  witnesses  in  proceedings  to  prove,  vii. 
order  for  the  examination  of  sick  or  disabled  witnesses,  residing  in  anot 
this  state,  in  proceedings  to  prove,  viL 

uotize  of  the  examination,  viii. 
oommission  to  examine  foreign  witnesses  in  proceedings  to  prove,  Tiii,  ix 

affidavit  for,  viii. 

notice  of  application  for,  viiL 

order  for,  ix. 

form  ol  commisaon,  ix. 

interrogatories  to  be  annexed  to,  ix. 
allowance  of,  x. 
depositions  of  witnesses  on  proving,  xi,  xii,  xiii. 

proof  of  CQStod/  of,  xL 
depositions  of  subscribing  witcemes  to,  xii,  xiiL 

witness  proving  handwriting  of  deceased  or  non-resident  subscribinj 
xiii. 

Joint,  of  two  or  more  subscribing  witnesiea  to,  xiiL 
order  admitting  to  probate  and  record,  xiiL 
complete  record  o^  xiv. 
form  of,  xiv. 

certificate  at  the  end  of  record  of^  xvi. 
certificate  on,  xviL 
Ibrm  of  probate  of,  xvu. 
order  setting  aside,  xvlii. 
foreign,  record  ofi  on  an  exemplification,  xviit. 

renunciation  bj  an  executor  of  a  provision  made  by,  for  his  specific  oomp 
allegations  against  a  will,  Ixx,  IxxL 

order  for  issuing  citation  on,  IxxiL 

citation  on,  Ixxii. 

order  revoking  probate  on,  Ixxli. 

order  conflrming  probate  and  dismissing  allegations,  Ixiiii. 

proceedings  to  compel  pajtoent  of  eo^  fees  and  expenses  on  allsf 
Izziv.    See  title  Cotti. 


